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(C)    Deftrudion  of  the  Appendancy. 

In  part  or  in  all 

£l.  tF  there  are  two  parochial  churchesy  of  which  one  is  appellant  s.  C.  cited 
X  /a  the  manor  of  D,  and  the  other  in  grofs^  and  the  patrons  byPowcii  j. 
and  ordinaries  are  willing  to  annex  and  confolidate  them  ijito  ^"  '^^y?' 
one  church,  and  ftpon  the  fame  union  it  is  agreed  that  the  patrons  20*0  Pafch. 
fiali  prefent  to  the  faid  churches  by  turns ^  in   this   cafe  all  the  9  W.  3.  \a 
advffivfon  Jhall  be  in  grofs  for  one  turn,  and  appendant  for  the  other  Jc*^*^  ^^ 
turn  to  the  manor  of  D.  as   it  was  before  the  umon^    D.  9  ,on  v. 

£liz.   259.   20.]  Blake, and 

he  alfo  cited 
WiN0iOR*s  Case,  Cro.  E.  6S8.  as  autVorities  ia  point  that  an  union  does  not  deftroy  an  appen- 
dancy*  ^mA  that  iince  at  common  law  union  would  not  deflfoy  it,  much  lefs  will  union,  made  by 
9I6l  of  parliamenc,  do  it,  which  is  an  a£t  of  the  highe(l  law,  and  dciigns  no  wrong  to  any,  but 
only  to  take  away  the  incumbency,  and  to  give  to  each  a  2d.  turn  inilead  of  it)  and  in  the  fame 
plight  as  he  had  the  Advowfon  before.  But  Nevil  and  Treby  Ch.  J.  e  contra,  and  held  tliat  the 
appendancy  was  deftroyed  by  the  union;  and  as  to  the  Cafe  of  D.  259.  which  is  the  only  Cafe 
where  t^uare  impedit  is  brought  upon  a  united  church,  the  words  of  the  book  are  (Et  idint  fembK 
en  Tauter  cafe  per  Topinion  d'afcuns)~  which  imply,  that  others  were  of  a  contrary  opinion.  This 
point  of  appendancy  is  an  unneceflTary  queftion  there,  as  appears  by  reading  the  Cafe.  And  as  to 
WiNDfita's  Case  in  Cro.  E.  688.  that  was  not  a  church  united,  nothing  of  it  appears  in  any  Q^ 
the  other%eports  of  the  Cafe,  nor  in  the  Record  itfelf,  but  it  feems  to  be  an  imaginary  difcourfe  o{P 
Croke ;  but  yet  there  were  the  words  adhuc  pertinet,  which  are  wanting  in  this  Cafe,  but  there 
was  no  neceffity  there  to  fpeak  of  an  union,  for  he  would  fuppofe  (which  is  not  at  all  improbable) 
that  diere  were  two  lords  of  two  adjoining  manors,  who  contributed  to  the  building  of  the  church, 
the  one  cqotributed  more  by  one  part  than  the  other,  and  io  refervcd  to  himfelf  two  turns,  and 
the  other  lord  had  the  third  turn,  fo  that  there  was  no  nectflity  to  refort  to  Croke 's  imaginations  of 
a  unioa  to  maintain  the  declaration  in  Wi  n  ds  or 's  Case;  but  this  fuppofttion  is  very  probable  and 
agreeable  to  the  rules  of  law,  for  p'atronum  faciunt  dos,  xdiiicatio,  fundus*  * 

[2.  A  man  is  feifed  of  a  manor  to  which  an  advowfon  is  ^'^^'  Qh»* 
appendant,  and  z  Jiranger  brings  an  aflife  of  darrein  pre jentment^  p^,  ,^^*ci'tet 
or  writ  of  covenant  againft  him  of  the  advowfon,  upon  which  the  s.  c.  — - 
Jiranger  levies  a  fine  fur  conufance  de  droit  tantum  to  the  defendant^  D.ijg.b.pU 
and  he  re-grants  that  the  conufor  fliall  have  the  next  prejentmentj  ^'q^^  . 
and  he  himfelf  the  id.  and  fo  by  turns  for  ever  ;  in  this  cafe  the 
advowfon  remains  appendant  as  before,  every  other  turn,  be- 
caufe  by  this   fine  it  is  made  difappendant,  except  every  other 
turn,  which  does  not  belong  to  the  grantor.     43  E.  3.  35..] 

[3.  A  fold-courfe,  fcilicet,  common  ofpaflurefor  three  hundred  Cto.C.43«. 
fi)eep  in  a  certain  field,  may  be  appurtenant  to  a  manor^  fcilicet,  pJ-^-  Spoon- 
that  the  lord,  and  all  thofe  whofe  eftates  he  hath  &c.  have  had  Jad  M^bn 
time  out  of,  &c.  common  there  for  three  hundred  fheep  as  ap-  s.  c.  but  U 

Ws>l..  III.  B  purtenant 


soes  uptti  purtenant  to  the  (aid  manor,  without  faying  levant  and  couchant 
*"bt^!l_  «f««the  faid  manor.  Mich.  lO  Car.  B.  R.  in  a  writ  of  error 
5®-°37i'  P'-  t^^^'^c^'*  ^^y  '^  Spoomr^  per  curiam  agreed.] 

1.  S.  C.but 

S.  P.  does  not  appear  as  to  th«  ierancy  and  couchancy.  See  tit.  Common  (L)  pi.  7.  Sach* 

CTcrel  V€  Porter,  S.  P. 

C10.C.432.  [^.  /v  /i^  faid  cafe  when  fuch  fold-courfe  is  appurtenant  to  a 
er  Y  1^°'  manor,  if  the  lord  grants  or  leafes  to  another  parcel  of  the  manor, 
S.C.adjudg-  as  ftveral  acres  parcel  of  the  faid  manor  with  the  faid  fold^courfe^ 
cd  and  af-    this>  wiU  pofs  as  appurtenant  to  the  faid  acresj  and  mall  be  appur- 

wT^'ti^Sl  ^^"^"^  ^^  ^^"^-    Mich.   II  Car.    B.  R.  between  Dt^  and 

'         *  Spooner  aforefaid,  for  it  is  notneceflTaryfor  them  to  be  levant  and 

r    2    1  coucl^^'^^  upon  the  manor,  and  it  is  not  any  prejudice  to  the 

^  owner  of  the  land  where  the  common  is  to  be  taken.] 

ing  but  in  aatore  of  a  common  certain  it  may  well  be  divided  or  anneied  to  parcel  of  the  manor* 
and  there  cannot  be  any  prejudice  to  the  tertenantt ;  for  they  ftuU  not  be  charged  with  more  than 
they  were  before.    ■      "Jo.  375.  pi.  i.  S.  C.  and  judgment  affirmed.  Sec  Common  (O) 

^.3.  S.C. 

If  «  mm  [5»  If  a  man  grants  the  manor  ofD.  And  in  the  fame  deed  grants 
^nor^and  ^^^  advowfon  of  D,  naming  it  as  in  grofsy  yet  being  appendant  bc« 
lITZdto^'  fore  it  will  pa&  as  appendant.    48.  £d.  3.  4.  b.j 

fiH  apftnd" 

0M^  or  of  a  bou/evfbereofafiof  tspatce/,  and  gives  By  deed  hy  name  of  nuutor  and  aivoVff(m% 

mr  bcmfi  andjb§pf  yet  this  is  no  eftoppcl  to  fay  that  the  advowfon  is  appendant,  and  the  (bop  parcel 

of  the  houfe.    Br.  Eftoppel^  pi.  47.  cites  4S  £.3.  4.  per  Finch. S.  P.  and  in  adlon  after  he 

may  demand  the  manor  cum  ferttnentiU  or  the  houfe  onty^  and  by  this  he  fliatl  recover  the  advow* 
ion  and  (hop  j  for  the  gift  doea  not  make  difappendancy  or  feverance.  Br.  Demand,  pi.  a*  cites  S.C« 

r6.  If  a  patron  prefents  to  an  advowfon  appendant  as  in  grofsy  this 

will  make  it  difappendant.    21  £d.  4.  2.] 

f  itili.Quare      [y.  If  a  man  hath  an  advowfon  appendant  to  a  manor,  and 

i?Z*dtta *'  i^^^^^  ^Vl  ^  presentation  to  another  in  fee^  vet  the  advowfon 

£.  C.  continues  to  himfelf  appendant  for  the  other  prelentation*  ^43  Ed* 

3-  35.3 

[8.  If  a  man  fcifed  of  a  manor  to  which  an  advowfon  Is  appen-* 
Z!ll*iili  d^mt  tfrff^/j  tf  ^«/ /J  ajiranger^  by  which  th!t  Jiranger  acknow^ 
FtahQuerc  ''^^^^  ^^'  *'^  ^^^^^  ^^  '^'  advoufon  to  him^  this  does  not  make  tbo 
l^ediSi»i.  advowfon  in  grofs.     43  E.  3.  75.] 
134.  cites        [9.  But  if  he  had  acknowledged  his  right  in  the  advowfon  tQ 

If  *^  "adT  ^^^^  ^^^^  '^  ^  fl^^H^^^  ^is  had  made  the  advowfon  in  grofs> 
vo^  by    and  this  could  not  be  made  appendant  after  by  any  grant.  43  £• 

^  ^«  -/   3^  35-] 

the  farty  be 

once  fevered  from  the  manor  to  which  it  is  appendant,  though  but  for  an  inftant,  it  becomes  ia 
grofs,  and  the  appendancy  is  deftroyed  forever;  and  therefore  the  difference  is,  if  a  man  felfed  of 
a  manor  to  which  an  advowfon  is  appendant,  accepts  a  fine  of  the  advowfon,  and  grants  and  ren« 
ders  every  2d  turn ;  there  by  the  alternate  turn  the  appendancy  continues ;  but  if  he  levies  a  fine 
of  the  advowioB,  and  accepts  a  grant  ani  render,  the  appendancy  is  totally  deftroyed,  becaufc  then 
was  an  tHftantantouifevtrangei  per  Powell  J.    Ld.  Raym.  Rep.  i^S.  Pafch.  9  W.  3. 

♦  In  Ive'f  [10.  If  a  man  be  feifed  of  a  manor  to  which  an  advowfon  « 
After  the*  appendant^  and  leafes  the  manor  without  deed  for  life^  referving  the 
death  of  the  odvowfonj  this  makes  the  advowfon  in  grofs,  though  it  be  with* 
leflee  It  is    out  dccd.     20  E.  3.  36.  b.  *  Co.  c.  II.  b.  it  b  in  grofs  during 

.firmed  in  orar.    Jenk.  310,  pi.  91.  cites  Ptfcb.  3  Jw.  Tock't  Ctftt 

7  II. I£ 


Ot  9))tNDftttlfttlf'«  « 

ffl.  If  amtn  has  aivowjin  0ppeniant  midfujfers  ufurpaiiont  this  Vatumfit 
mMbs  the  aduwufrn  in  groft.  Bf .  Q\mt  Impedi^  pi.  519.  ctM  ^^  ^{/ 
_     .3.  14.  per  Bdk.  which  an 

advowfon  is 
■fffiMlaHt,  and  be  Im  revrrfim  nfitrft,  dy>ugh  the  adrowfon  be  i»  pnoTs  during  the  life  of  the  tft« 
lunt  Car  life,  it  it  appendant  ^gain  after  his  death;  per  Holt»  Ch.  J.  Skinn.  66a.  Mich.  %  W.  5. 

If  an  tmfamt  bat  a  manor  to  Vfbkh  an  advoiufon  is  apfendamtf  ojAfuJftrt  a  ufttrpathn  when  the 
dtaifcli.bccomea  Totd,  and  afterwards  atfullagegranit  tie  manor  imfee,  and  afterwards  th:  church 
fcecomca  void«  the  iofant  flull  prefent,  and  not  the  fee6fee  of  the  manort  for  the  advowfon  was  fe« 
vered  by  the  ufarpatioo,  and  yet  the  iafant  may  prefent  to  the  fame.  F.  N.  B.  34  (X). 
Ibid.  (X)  ia  the  new  notes  there  (f)  cites  it  accordingly  adjudged  16  £.  3.  F.  Quare  Imp.  67.  but 
cpntim  hj  Danby,  35  H.  6.  13.  in  the  like  cafe.  Yft  if  the  King  was  fo  feijedfy  and  grantod  tbc 
manor  cmm  advocatioMe^  at  the  next  tun  the  grantee  Ihall  prefent ;  per  cur.  for  it  was  not  made 
Aliappaidant  by  the  King's  ufurpatioa. 

12.  jfWper  Thorpe  if  a  man  purchafes  a  manor  with  the  . 
advowfon  appendant,  and  fibers  ufurfation  at  the  firft  avoidance, 

lie  //  without  reniidf  for  ever;  for  he  cannot  have  Quare  Impedit    [    3    3 
after  the  fix  months,  and  he  cannot  have  writ  of  right  of  advow- 
fon becaufe  he  never  had  poileiHon  ;  quod  nota.-    Br.  Q^are  Im- 
pedit, pi.  29.  cites  43  £.  3«  14.  per  Belk. 

13.  Jf  A*Jeifed  in  fit  of  a  manor  to  which  an  advowfonls  appen« 
dant,  maJtes  compofition  with  B.  by  fine  to  prefent  by  turn^  by  this 
compofition  the  advowfon  is  appendant  every  2d.  turn^  becaufe  iC 
was  never  difappendant  by  this  fine  but  every  other  turn,  which 
belongs  not  to  the  grantor,  &c.    D.  259.  b.  pi.  20.  cites  43 

E-  3-  35-  a^ 

14.  Xhough  the  advowfon  may  be  fevered  and  made  in  grofs.  And  that 

this  ought  toT>e  when  the  owner  is  feifed  of  the  land  to  which ^  Sic.  ^^^t,''}./. 
but  not  by  prefentment  when  be  is  out  rfpojfeffion ;  per  Danby  Ch.  J.  I'/HHstiJ 
fjuod  nota  good  reafon,  and  Needham  jT  agreed.    Br.  Prefent-  ma»or  in 
atiom  pi.  30 .  cites  9  E.  4.  38-  -{^VerfL" 

csnnot  pr«fent  to  the  advowfon  bcfort  that  he  has  entered  into  the  aiaoor.    Br.  Prefentation,  pi. 
30.  cit0  9  E.  4.  38. 

15.  If  advowfon  •whick  W2S  appendant  he  rejerved and  excepted  in  Br.  Partiti- 
the  partition  of  the  land,  this  makes  the  advowfon  in  grofs  not-  cilcs's.^cl 
withftanding  it  M^as  appendant  before.     Br.  Refervation,  pi.  24..  —Br.  Qua- 

cites  2  H.  7.  5.  "  Impedit, 

'  pi.  118. 

cites  S,  C. 

16.  A.  feifed  of  a  manor,  with  advowfon  appendant,  tnay 
.  give  part  of  the  manor  to  whichy  ^c.  with  the  advowfon  or  villein, 

to  J.  S.  and  this  makes  it  appendant  to  this  parcel.  Br.  Incidents, 
pi.  15.  cites  4  H.  7. 10. 

17.  If  things  are  appendant  to  a  houfe^  yet  if  the  houfe  fallsy  Br.  Bar,  pi. 
the  things  remain  appendant  to  the  foil  where  the  houfe  ftood.  ^q^^\ 
Br.  Incidents^  pi.  40.  cites  16  H.  7.  9«  accordingly.' 

•—Hob.  J 9, 
40.  per  Hobart,  Ch.  J.  in  tafe  of  common  of  cf^ovcn  to  a  houfe,  the  right  is  fufpendeJ  during 
the  time  the  houfe  ii  down ;  but  if  he  rebuilds  his  houfe  in  the  fame  place,  he  Oiallhave  his  cftovers 
again ;  and  Hobart  thinks  it  would  be  the  fame  if  he  had  pulled  down  his  houfe,  and  built  it  ai^a.ii. 
But  he  makes  a  quxre  if  he  brings  an  aiTife,  or  quod  permittat,  for  his  cftovcrs,  where  his  bou.c  it 
down,  and  judgment  paiTes  againlt  him,  if  he  (hall  not  be  barred  finally. 

18.  A.  feifed  of  a  manor  to  which  an  advowfon  is  appendant^  I>'4^  ^  P^- 
enfeoffs  B.  by  deed  of  one  acre^  parcel  thereof,  and  by  the  /ami  deed  \Yit\\ty\hI\ 

B  Z  grants  t^hervrife  it 


3  •  ^t^pentiant  tx  ap^uttetmnt 

i^ouid  he,  if  grants  the  advowfon.  The  advowfon  (hall  pafs  as  in  grofs ;  for  they 
meith^'d  ^te  feveral  grants^  though  but  one  deed.  Arg.  4.  Le.  216.  217. 
been  made    pi-  349*  in  Cafe  of  LoNG  V.  Hemings,  cites  33  H*  8.  D.  48. 

of  the  entire 
Bunor. 

19.  If un  advowfon  be  appurtenant  to  a  manor,  by  the  grant 
of  the  manor  cum  pertinentiis  the  advowfon  pailes,  but  not  by  the 
grant  of  an  acre  of  land,  parcel  of  the  manor  cum  pertinentiis  j 
per  Williams  J.  Bulft,  35.  Trin.  8  Jac.  Anon. 

20.  In  cafe  of  a  fine  levied  of  the  manor,  if  the  advowfon  be 
not  Jpecially  named^  nor  cum  pertinentiis^  the  advowfon  will  not 
pafs.     Arg.    Bulft.     loi.    cites   12  E.  i.  Fitz.  Tit.  Grants, 

'pL  87.  .  . 

•  And  then  2l.'!Grant  ofa  manor  habend*  una  cum  advocatione^  will  not  pa(s 
it  paffcs  as  an  advowfon  in  grofs  not  named  in  the  premifles,  unlefs  the  advow- 
ffittcd^    fon  be  ♦  appendant  j  per  tot.  cur.      Het.  14.  Pafch.  3  Car.  C.  B. 

r       -j     in  Cafe  of  Hartop  and  Tucic  v.  Dalby,  cites  38  H.  6.  36. 

*"  ^  ■'     Abbefs  of  Syon's  Cafe,  which  was  granted  by  the  whole  court. 

arg.  becaufe  . 

it  is  not  more  beneficial  for  the  grantee  one  way  than  the  other.     Godb.  1^8.  cites  it  arfaid  by 

Finchden,  4S  E.  3.  14. 

Jenk.  310.  22.  The  king  granted  the  manor  to  y.  S.  for  life,  excepta  ad^ 
'*'5*»        .vocatione.     This  is  only  a  difappendancy  pro  tempore '9  per  tot. 

Cur.     Het.   14.   Pafch.   3   Car.  C.  B.  Hartop  and  Tuck  v. 

Dalby. 

23.  The  king  granted  the  manor  and  advowfon  to  J.  S.  to  he 
held  by  fever  al  tenures,  the  manor  in  chivalry,  and  the  advowfon  in 
focage  \  but  the  juftices  agreed,  that  there  may  be  feveral  fer- 
vices,  and  yet  the  manor  and  the  advowfon  not  fevered.  Het. 
14.  Pafch.  3  Car*  C.  B.  cites  the  Lord  St.  John's  Cafe, 

24.  Bargain  and  f ale  of  a  manor,  to  which  an  advowfon  is  ap» 
pendant,  by  indenture  not  inrolled,  does  not  pafs  the  advowfon  j 
for  it  was  not  intended  to  pafs  as  fevered,  but  as  appendant,  and 
as  appendant  it  cannot  pafs  \  for  the  manor  does  not  plafs.  Jenk. 
265.  pi.  68. 

The  adwr-  3L5.  A  little  thing  will  make  an  appendancy.  A  man  feifed 
fon  by  mk  of  a  manor,  to  which  ah  advowfon  is  appendant,  mortgages  it  in  fee 
iroft^^but"  "^^^^  ^^  exception  of  the  advowfon,  and  the  money  is  repaid. 
when'  the  This  is  a  ground  to  make  it  appendant  in  reputation,  though  it 
condition  cannot  be  appendant  again  in  law,  per  Holt  Ch.  J.  Skin.  661. 
indlKed  ^62.  Mich.  8  W.  3.  B.  R.    The  King  v.  theBilhop  of  Chefter. 

avoidrd,  it  if  appendant  again.    Arg.  Show.  Pari.  Cafei«  218.  in  S.  C. 

For  more  of  Appendant  (or  Appurtenant)  in  general,  fee 
eammott  ^rant0  (A.  a.]  (A.  a.  2.),  iBouCr,  SdiciHent,  ^anor^ 
and  other  proper  titles. 


[  4  ] 

^ppottiotivxztit 


(A)     Of  what  Things  there  Ihall  be  an  *  Appor- 
tionment.   ^ 

•Apportion- 

[i.'M'O    apportionment   (hall  be  of  a  rent-cbarge.      32  ^^*  'fi^\^iwi 
^^    10.  tempore  E,  i.  Avowry  226.]  fion  or  par- 

tition of  a 

rent,  common  &c.  or  a  making  it  into  parts.'    Co.  Lltt.  147.  b« 
Br.  Apportionment,  pi.  3.  cites  7  H.  6.  a6.  pi.  27.  cites  11  H.  6.  az.  Br.  Extinguiih* 

ment,  -pi.  5 1.  cites  1 1  H.  6.  27.  22. 

The  ftatute  of  ^m  Emptores  terrarum  does  not  aid  rent-charge ;  and  before  the  fatd  ftatute  it 
was  the  fame  of  rent-feriice  as  it  now  is  of  rent-charge;  but  by  the  laid  ilatute  rcntfcrvice  (hall  be 
apportioned,  be  it  by  the  purchafc  of  the  lord,  or  by  any  other;  for  the  Aatute  is  on4y  for  the  lof« 
of  the  chief  lord.      Br.  Apportionment,   pi.  28.   cites   Fitzh.  tit.    Avowry,    .20.  241.  If 

frantee  of  a  rent-charge  pur  chafes  parcel  of  the  land,  all  the  whole  rent  (hall  be  eztind.  Mo.  93  *  ia 
pi.  231.  fays  it  was  agreed  in  C.  B. 

f  2.  No  apportionment  fhall  be  of  a  renUfeck  ;   for  this  is  not  Sec  tit. 
within  the  ftatute  which  gives  an  apportionment  of  rent.     32  R-cnt(C.a.) 

Ktr   -/>  T  —T  Rent  for 

-'^*  '^-J  a  warren 

(which  is  ia  nature  6f  a  fum  in  grofs)  by  the  grant  of  the  revcrfion  of  part,  though  the  leffee  attorns, 
as  determined ;  fo  that  neither  the  grantor  nor  grantee  (hall  have  any  part  of  it ;  for  a  contra^ 
Ihall  not  be  apportioned.     Mo.  115.  pi.  260.  Pafch.  20  Elix.  Anon*  And  26.  pi.. 59*     S.  P* 

and  S.  C.  but  cites  it  as  6  &  7  £.  6. 3  Le.  1.  pi.  i.  S.  C.  accordingly. 

f  3.  Common  appurtenant  to  land,  for  cattle  levant  and  couch-      [  5  1 
ant  upon  the  land  hy  granty  fhall  be  apportioned,  if  part  of  the  *  ^ro.  C. 
land  is  granted  over  to  another.     Mich.  13  Car.  B.  R.  between  s.c.&s.pl 
•  Sacbeverel  and  Porter^  per  curiam,  adjudged,  upon  a  fpecial  j-cfolvcd. — 
verdia.      Intratur  Trin.   11  Car.  Rot.  324.      f  Hobart's  Re-  J?-  ^^^'^ 
ports,  this  Cafe  296.  adjudged  j  but  there  it  does  not  appear  ^^(^xsti 
whether  it  was  by  grant  or  J  prcfcription.]  +  Hob.  235* 

pi.  29 8.  A- 

non.  adjudged. Hob.  25.  S.P.  by  Hobart,  Ch.  J.  Arg.  faid  contra. Noy  30.  Cole  v.  Foxman, 

S.  P.  held  apportionable,  per  tot.  cur.  and  fcems  to  be  the  S.  C.  as  Hob.  235.- S.  P.  agree4 

accordingly.     2  Brownl.  297.  Hill.  7  Jac.  C.  B.  in  Cafe  of  Morfc  v.  Webb. Co.  Lite  122  S.  P. 

X  %  Rep.  78.  b.  79.  a.  Trin.  7  Jac.  S.  P.  refo^ved  accordingly^  where  the  common  *^as  appur- 
tenant by  prefcription. Mo.  463.  pi.  654.  Hill.  39  Eliz.  Smith  v.  Bowftl.     The  Court  fecmed 

all  of  opinion,  that  if  the  common,  which  in  that  cafe  was  by  prefcription,  was  appurtenant  (as  to 
which  point  they  were  divide4)  that  then  the  common  was  determined.  But  in  all  the  faid 

Cafes,  except  that  in  Mo.  463.  the  point  is  as  to  alienations  made  by  the  commoner,  and  not  of  a 
puvchafe  to  be  made  by  him  of  part  of  the  land  in  which  &c. 

Common  of  efivuertt  as  to  take  reafonable  houfe-boot,  hay-boot,  &c.  andfucb  mannet  of  profit, 
though  they  be  appendant  to  the  freehold,  cannot  be  parted ;  for  if  fuch  an  heritage  defcend  t» 
parceners,  one  (hall  have  the  whole  protits,  and  the  other  filters  an  allowance  j  and  tJie  wife  for 
ner  dower  (hall  have  but  an  aliowance  only.     Fin.  Law,  8vo.  158. 

4.  Services  fhall  be  apportioned  upon  difleifin.    Br.  Ceffavit,  SuUcf  Court 

pi.  27.  cites  8  E.  3.  »  not  appor. 

^  ^  lionable;  but 

if  ^  part  of  one  of  the  jointenantty  who  holds  by  fuit,  comet  to  the  UrJ\  all  theotheis  fhall  be  dif- 
charged  of  the  fuit.  Br.  Apportionment,  pi.  2.  cites  40  E.  3.  40^— —S.  P.  becaufe  the  loffi 
cannot  take  the  fuit,  and  be  contribuUry  to  himfelf  of  the  fuit.  JJr.  Apportionment,  pi.  17*  cU« 
S4Aff.  15. 

5«  Art  ajfent  cannot  be  apportioned.     Arg.  Lc.  i2o.  132.  in 
Cafe  of  CouLBOURN  v.  Mixstones  ;  as  if  the  rcverfion  of  3  acres 

B  3  is 


5  ippuvtiotmtnt 

is  granted,  and  the  tenant  for  life  attorns  for  one  acre.  It  is  good 

attornment  for  the  whole  ;  for  he  cannot  apportion  his  aflent  ^ 

cites  1 8  E.  3.  Variance  63. 

Br.Contra£k       6.  A  man  retained  another  to  ferve  for  a  year  for  io7.  at  tW9 

pl.  30.  c\xs$  feajisy  the  majler  died  after  the  firjl  feaji^  th^fervant  JhaU  not  havt 

Fit^  Debt.  ^^S^^^^^fi^  the  jirji  jeajl  \  and  if  he  be  retained  for  one  year 

,^^/  for  10 1.  and  departs  before  the  end  of  the  year^  he  ihall  not  have 

any  wages  \  for  it  cannot  be  apportioned ;  becaufe  it  is  not  due 

till  the  end  of  the  year^  becaufe  contract  cannot  be  apportioned* 

I  Br.  Apportionment,  pi.  26.  cites  27  £.  3*  84. 

Br.  Appor.        7*  Debt  cdiiinot  be  apportioned,    fir.  Apportionment,  pL  17. 

tionmcnt.       citCS  34  Aff.  1 5. 

«E.^4^i!*        8'  In  Scire  Facias  ;  if  a  man  leafes  land  rcndring  rent,  and  if 
S.  P.  the  rent  be  arrear  by  4  dayi  that  he  may  re^  enter y  and  that  the 

leffee  Jhall  render  40  x.  nomine  poena  for  the  rent  arrear,  the 
lejjir  re-enter  d  into  two  acreSy  but  not  into  ally  he  fhallnot  have 
the  entire  pain,  but  fecundum  riitam.  per  Hull ;  and  fo  it  feemS 
that  a  penalty  (hall  not  be  apportioned.  Br.  Apportionment, 
pi.  15.  cites  I  H.  6*  4* 

9.  Where  a  man  is  bound  to  repair  a  bridge  by  reafin  ef  hit 

landj  and  aliens  part  of  it,  he  ihall  be  rated  according  to  the 

portion.     Br.  Apportionment,  pi.  21.  cites  F.  N.  B.  234.  2^5. 

Br.  Olkliga.       10.  An  obligation  cannot  be  apportioned,  becaufe  it  £halT  be 

tionj  pi.  6.    forfeited  ill  all,  or  faved  in  all.    Nota.  Br.  Apportionment,  pU 

cites  O.  \*»  •  ■  ^    TT      e 

I.  Cites  20  H.  6.  23. 
[  6  }  II*  A  contra£i  cannot  be  fevered  nor  apportioned,  therefore 

on  leafe  of  a  chamber  and  boarding  of  the  Uffee^  rendring  rent  for 
Br.Contrjia  ^^e  chamber  and  boarding  bs.  by  the  weeky  if  he  pleads  in  debt 
s.c.  thtta  uponit^  quod  non  dimifit  cameram,  this  goes  to  all,  becaufe  a 
contmdk  Contract  is  entire,  and  if  it  be  deftroyed  in  part,  it  is  deftroyed 
cannot  W      j^  the  whole.     Br.  Apportionment,  pi.  7.  cites  9  E.  4.  l. 

—A con tradt cannot  be  divided;  admitted  by  three  juftices.  Cro.  E.  851.  pi.  8.  Hill.  41  EIi». 
in  the  Cafe  of  Ardes  and  Watkins.— .— -The  law  is*  tjfiat  no cyvtraS  can  be  apportioned;  per  cur. 
•Mo.  116.  in  pL  260*  Pafch.  20  Elix.  Anon.*—— The  duty  arifing  upon  contA^  perfoaal)  is  not 
«pportionable.     Finch's  Law.  fol.  lib.  2.  cap.  13.  45.. b. 

¥inch»$  12,  Upon  fale  of  a  thing  of  hir  own^  and  of  another  thing  of 

Ix^/t.  cap.  ^^^^^^^  man's  for  10  L  the  owner  retakes  his  thing,  yet  the  buyer 
X3.*45.b.'   ihall  render  the  entire  fum  to  the  vendor.    Br.  Contrad.  pi.  16. 

cites  9  E.  4.  I. 
Br.  Labour*  13.  Debt  by  a  chaplain  retained  to  ferve  a  year  for  10  maris ; 
cItcsS  c^  ^^^  defendant  faid  that  fuch  a  day  within  the  year,  the  plaintiff 
If  a  man  departed  out  of  his  fervicej  and  .per  Chockc  J.  this  debt  (hall 
ituinsa  not  be  apportioned,  fo  that  if  he  does  not  ferve  the  whole  year^  he 
ferrant  for  q^^^jj  ^^^  \\^\c,  any  thing,  becaufe  it  is  not  due  till  be  has  ferved; 
tnd  he  dij^  ^nd  it  is  not  like  where  I  fell  you  a  horfe  for  10 A  there  the  lo/, 
tbargts  hhH  \s  due  immediately;  contra  here.    Br.  Apportionments  pU  13. 

year  to  which  \.)\tfervant  agreed,  he  (hall  not  have  ad^ion  for  any  part  of  his  falary  before  or  after; 
4for  nothing  iS  due  till  the  cud  of  the  year,  quod  nota.  and  the  contra^  is  entire  and  cannot  be  fe. 
vered.  Br.  Labourers,  p!.  48.  cites  10  H.  6.  2.  [but  it  feems  it  (hould  be  (23)  and  fo  are  the  other 
editions.  J-r — S.  P.  accordingly  by  the  beft  opinion.  Br.  Apportonmeat.  pi,  %i,  cites  10.  H/6. 
»3.— Br.  CoEiraift,  pi.  31.  ctles  S.  C,  &  S.  P. 

14*  lo 
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14.  Li  ilebt  a  man  fitzfd  in  right  of  bis  10^  fM  4M  Hfis  Br*  Appor. 
^20/.  and  the  v/»ir/  *a^i  aoo  in  /Ar  /j/&  ef  the  feme,  thcfenu  1*1^°^^^^^, 
^i/,  the  iar0H  net  being  tenant  by  the  curtefy^  che  heir  entered^  s.'c.-1-Br. 
and  the  barm  brought  debt  $f  lol*  for  the  vendee  had  paid  the  l>em.  pi. 
other  I  oil  in  the  life  of  the  feme ;  and  per  tot.  cur.  becaufe  the  j|^£^'T|. 
amtra^i  was  good  at  the  time  of  the  bargain^  and  is  entire,  and  c.zils.c* 
cannot  be  fevered,  and  he  has  part  of  the  oalcs — and  might  have  ifwrcMtni/ 
taken  all  the  400  in  the  life  of  the  feme,  and  did  not,  therefore  '.f^J^^^ 
his  folly,  and  he  jQiall  render  the  entire  (urn.    Br.  Contradl*  heen  agreed^ 
pi.  26.  cites  18  E.  4.  5.  »n^  *»«  •»•* 

"*  not  cut  b«« 

i&f  fudb  ft  4ftj«  aad  ^fnm  ditd  befrre  the  dmj^  debt  does  aot  lie |  &r  be  bat  not  ^uli  pro  ^uo  there. 
IbicL 

15.  There  was  no  apportionment  of  rent  at  common  law  by  ^^  ^** 
the  aa  of  the  party,  hut  by  ad  of  law.  D.  4.  b.  pi.  4.  Trin.  24.     *^ 
H.8. 

l6«  If  a  man  leafes  land  for  life  or  years,  rendering  rent  with  $•  F-  ^  if 
daufe  of  re-entry,  if  the  leflbr  enters  into  any  part  of  the  land,  ^^^^"^^^ 
he  cannot  re-enter  for  rent  arrear  after,  by  reaion  that  conation  and  the  u/> 
cannot  be  apportioned,  nor  the  rent.    Br.  Condition,  pi.  130.  fif  ^'"fi* 
ci*.33H.8.and9£.4.,.  n'^;t 

dmer  ftc.  Br.  Estiaguiftmenty  pi.  49.  cites  33  H.  S* 

17.  By  a^  in  law,  a  condition  may  be  apportioned  in  the  Cafe  ^  ^^ 
^  a  common  perfon,  as  if  a  leafe  for  years  be  made  of  two  /(^^j^^* 
acres,  one  of  the  nature  of  burrough  Englifb,*  the  other  at  the  s.  ip.  u  by 
common  law,  and  the  leflbr  having  iflue  two  Tons  dieth,  each  of  ^^cent. 
them  fliaU  enter  for  the  condition  broken,  and  lilcewife  a  condi-  ^^ji^^^^ 
tion  {hall  be  apportioned  by  the  z£i  and  wrong  of  die  leiTee.  lui .  c'  b. 
Co.  Litt.  215.  a.  —But  in  Bf 

^  cafe  at 

•onqiMi  k«r  u  a  conditioa  apportionable  by  the  03  •/  tht  p^rty  fo  that  parcel  (hall  remaio,  aad 
pwcti  Ibdl  ccafc  j  by  Feriam  J.  aii4  €kea  muiy  ioftancei.  Mo.  203.  pi.  349.  Pafch.  a;  £Jis.  m 

1 8.  A  reUef  can't  be  apportioned ;  fo  that  if  two  coparceners    [  7  ] 
ar^  and  one  of  them  dies,  her  heir  of  fixll  age,  {he  (hall  not  pay 

a  relief;  for  if  {he  {hould  pay  any  at  all,  (he  {hould  pay  but  a 
moiety,  which  (he  cannot  do  for  the  reafon  above,  and  that  be* 
caofe  coparceners  are  but  one  tenant  to  the  lord ;  held  per  tot. 
cur.  3  Le.  13.  pi.  30,  Mich.  8  £lix.  C.  B.  Anon. 

lo.  Aieney  payable  for  tythes  by  compofition,  on  fale  of  fl|firt 
of  the  land  iball  be  apportioned ;  and  per  cur.  each  purchafer 
{hall  pay  his  {hare,  and  an  auditor  was  affigned  to  apportion  it. 
Savil.  4.  5.  pi  12.  Pafch.  2a  Eliz.  Anon. 

20.  Common  appendant  may  be  apportioned,  but  not  common  ?«t  ibid. 
murtenant.    Mo.  463.  pi.  654.  Hm.  39 Eliz.  C.  B.  Smith  v.  ^^fA^i' 

Bowfall.  BradihiWi 

Okfie,  if,  tbatwutytxttngui(het.^cnptMa  for  conm^n  append«ac»  hut  not  comnoa  forvfthls 

ai.  A  cMtraa  by  the  father  with  another  ta  board  his  fan  for  a  «•  P-  SW. 
Jiw,  is  well  apportioiublc^  becaufe  it  being  for  Ubling  which  he  JJiVh.  li?* 

B4  had 


Car.i.B.R.  had  tsdcen,  there  ought  to  he  rec9mpin€if  although  he  departed 
Gur^c  ^''*'«  ^^^  y^^^j  ^^  ^^^*  ^^^  contractor  died  within  the  year  ;  and 
vrhere  he'  judgment  for  the  plaintiff,  Cro.  £.  755.  756.  pi*.  20*  Pafch. 
fut  hu        4.2  Eliz*  C.  B,  Brett  v.  J.  S,  and  his  wife. 

daughter 

abroad  to  Be  inJiruHed  in  needlnuork  for  a  year^  and  Judgment  for  the  plaincTflT,  becau(e 
if  there  be  any  variance  from  the  agreement,  it  it  to  the  defendanVs  advantaget^  via.  to  pay  lefs 
than  he  ought;  for  the  d£tGi  is,  that  he  (hall  pay  for  her  board  net  eiceeding  a  year;  and  if  (he 
was  there  for  a  month,  and  then  had  run  away  or  died,  the  defendant  (hould  be  charged  for  it 
witliin  this  aflumpfit.  ■  S.  C.  cited  Arg.  3  Mod.  154.  in  the  Cafe  of  Plymouth  (Countefs) 

V.  Throgmorton,  as  adjudged,  bccaufc,  as  the  book  fays,  if  there  be  any  variance  in  the  agreemtnt 
it  is  for  the  advantage  of  the  defendant;  but  in  the  principal  Cafe  there,  judgmeat  wa<  givc;D  for 
the  defendant. 

Jo- 37$.  pl-  22.  Fold'courfe^  appurtenant  to  a  manory  for  300  (heep  in  70 
Spooiw,  ^* '  acres  of  land,  being  in  jiature  of  a  common  certain,  may  be 
s.  C.  and  Well  divided,  or  annexed  to  parcel  of  the  manor;  and  fo  a 
Judgment  judgment  in  C.  B.  affirmed.  Cro.  C.  432.  pi.  2.  Hill.  1 1  Car. 
affirmed.       q   ^  Spooner  V.  Day. 

Sty.ia.S.C.  23.  An  attorney  covenanted  to  allow  his  clerk  is.  for  every 

judgment  quire  of  paper  which  he  fhould  copy  out.     In  covenant  by  the  clerk, 

for*  Ac^    '  ^^^  breach  ajjigned  was^  That  he  copied  out  a  bill  containing  four 

Court  faid  quin  and  three  fhcets^  for  whtch  is,  31/.  was  due  to  him,  which 

the  Uvj  the  defendant  had  not  paid.     After  verdicl  and  judgment  for  the 

WpphTca.  plaintifF  in  C.  B.  error  was  brought,  and  affign'd   that  there 

fusom\jfu5to  could  be  no  apportionment  in  this  Cafe,  the  covenant  being  to 

i>rini  it  allow  2s.  for  every  quire,  and  no  mention  of  pro  rata ;  and  there- 

"^enant.to  ^^^^  ludgment  was  rcverfed.       All.  9.  Pafch.  23  Car.  B.  R; 

ground  a  Needier  v.  Gueft. 

breach 

thereupon,  whatever  the  Intent  of  the  parties  was  that  were  parties  to  the  articles.    ■        ■  S.  C.  cited 

Stdr  226.  pi.  19.  Mich.  16  Car.  2.  B.  R.  and  the  Court  agreed  that  fuch  declaration  was  ill,  be- 

caufc  it  did  ndipurfue  the  agHrcment. S.  C.  cited  3  Mod.  153.  Arg.  as  revcrfcd,  becaufe  itwai' 

9n  in  tire  covenant,  of  which  no  apportionment  could  be  made  pro  rata. 

3  Mod.  153.  24.  A.  appointed  C.  to  receive  his  rentSy  and promifcd  to  fay  him 
rorinB.  r]  '^00  L  a  year  for  his  fervlce.  In  three  quarters  of  a  ^year  afier^ 
^nd  the  '  wards  A,  died^  during  which  time  C.  ferved  him,  and  demanded 
Court\vcre  "j^L  for  the  three  quarters^  and  had  judgment  in  C.  B.  by  nil 
fhat  tfiT^  ^^^^^'  Upon  error  brought  it  was  argu'd,  that  without  a  full 
^n  intire  year's  fervicc  nothing  could  be  due,  and  that  it  is  in  nature  of  a 
^^a'T'"'*  condition  precedent ;  that  if  rent  be  referved  yearly,  and  at  the 
forethWc-  ^"^  of  three  quarters  the  tenant  be  evifted,  the  lellor  fliall  have 
tion  not  no  rent  5  for  rent  (hdl  never  be  apportionM  in  refpeft  of  time, 
well  brought  g^d  fo  it  is  of  vi^ges,  annuity,  and  debt;  Annua  nee  debitum 
|or  3  ^uar-  j^^^  ^^^  feparat :  this  being  one  conjideration  and  one  debt  cannot 
[  8  ]  be  divided.  Judgment  was  reverfed.  i  Salk.  65.  pK  I.  HilU 
3  JaC.  2.  B.  R.  Plymouth  (Countefs)  v.  Throgmorton.* 

ten  falary; 

^d  for  this  reafon  the  judgment  was  rcverfed)  Nifi  ^c— Th^  is  now  altered  as  to  xtnX  by  itatu^ 

flf  II  Geo,  2.  cap.  19. 

« 

Authority         25.  A  power  is  apportlonable,  but  a  feigntory  or  condition  isj 
iff°^ w%^'  "^^ >  ^  *  '^^^^^^^i  ^^o'  i^  ^^  deftroy'd  as  to  the  fee-fimple,  yet 

Sniw-ihc-    continues  ann^:^M  as  to  the  mean  eft?ites  j  per  Hale  Ch.  B, 

Hwds 


Hard.  416.  Paifch.  17  Car»  2.  in  Cam.  Scacc.  in  Cafe  of  Ed-  ri^*  not  to 
wards  v.  Slater.  medaicwith 

executions 
beyond  fuch 

a  fum)  cannot  be  ib  apportioned*    Noy  51.  in  Cafe  of  Burcbier  v.  Wifeman.^I^b.  13.  S.  P.  ia 

Cafe  of  Norton  v.  Si  nuns, 

26.  An  agreement  was  laid  to  pay  2/.  for  every  tun  of  iron  '^'*<''  »n 
which  Jhould  he  deliver' d^  &c.     The  declaration  wasy  that  he  de^  citc?Yelv. 
Bver*d  ^c.  one  tun  and  a  half     Tho*  there  was  a  verdift  for  the  134.  which  / 
plaintiff^  yet  it  is  cited  Sid,  225.  in  pi.  19.  as  adjudged  to  be  ill.  "  ^^«  Cj'* 

wordi  T.  Campion,  Mich.  6.  Jac.  B.  R.  but  there  the  agreement  was  hid  to  be  to  pay  fecunduoi 
latamof  40s.  per  tun,  and  therefore  the  declaration  being  fo,  it  was  adjudged  for  the  plaincitf  that 
tfie  defendant  ought  to  pay  for  odd  poundsy  &c.  over  and  above  the  tun. 

27.  A  hill  of  exchange  c2Lnnot  ht  apportion'd  by  indorfement*  Carth.  466, 
I  Salk.  65.  pi.  2.  Mich.  10  W.  3.  B.  R.  Hawkins  v.  CarJee.       r;^7"r^; 

28.  Where  there  are  two  parceners,  and  one  will  take  advan-  360.  S,  C* 
tagt  of  a  forfeiture^  and  the  other  noty  there  muft  be  an  appor- 
tionment.     1  Salk,   186.  per  Powell  J.  Trin,  10  W.  3.  C.  B. 

in  the  Cafe   of  Estcourt  v.  Weekes,  cites   i   Inft.    355. 
Kelw.  105. 

FINDING  that  gentlemen  are  in  great  expeAation  of  the  Cafe  of 
Worth  v.  Viner,  tried.at  Guild-hall  in  December  laft,  and  re- 
commended at  the  fame  time  by  Sir  fohn  Strange  (of  counfel  againft  the 
defendant)  to  be  inferted  in  his  abridgment,  I  fully  iiuendtd  to  have 
obliged  thofe  gentlemen  with  it  under  this  head  and  this  letter  of  title 
Apportionnunt'j  and  for  that  purpofe  thought  it  could  not  be  improper  to 
crave  his  affiftance^  which  1  did  by  a  letter  to  him  as  follows,  viz* 

SIR, 

TOEING  affured  hy  feveral gentlemen^  as  well  as  news-papers^  of  the  ho^^ 
*^  nour  you  did  me  publicly  at  GuHd-hall  in  lajl  December,  to  recomtnend, 
my  pubUJhingy  in  my  Abridgment,  the  caufe  then  tried  of  Worth  v.  Viner, 
/  muft  intreat  the  favour  of  your  accepting  my  thanks  for  it. 

But  as  I  cannot  do  myfelfthat  honour  of  complying  with  your  recomrnenda^ 
tionj  without  being  fuppltea  with  a  true  report  of  the  Cafe^  I  mufi  beg  the  fa^ 
vour  of  your  fupplytng  me  with  ity  and  do  affure  you  I  will  take  care  to  publijb 
it» 

I  have  likewife  this  further  favour  to  defire  of  you^  thot  you  will  point  out 
to  me  fonu  Cafes^  or  one  fmgle  Cafi  at  leaji^  out  of  the  year-b^oks^  Fitzher^ 
herty  or  Brooke^  or  any  book  of  Reports  Jince^  down  to  this  time^  wherein  it 
has  been  adjudged  that  a  contrast  for  wages  is  apportionablc  ;  Iccauje  1  per- 
ceive  fome  gentlemen  have  always  taken  the  law  to  be  otheruii,t\  and  I  wculd 
willingly  have  the  point  cleared  vp  to  them^  which  my  next  'volw:.e  will  give 
me  an  efportunity  of  doingj  under  the  head  of  title  Apportionment,  a^uj^u 
will  thereby  highly  oblige^    SIR, 

iMicr  Temple,  YoUT  moft  obcdicnt,  (^C. 

18  June,  1747, 

In  confequence  of  which  letter,  a  gentleman,  at  Sir  John^s  rcque^,  T  9  ] 

rao^  to  me  ^bout  lo  days  after  the  receipt  thereof,  to  acquaint  me 

that 


that  Sir  John  had  lodk'd  over  his  papers,  but  couM  not  fijid  any  memoran*- 
dums  to  enable  him  to  give  me  a  report  of  the  Cafe ;  nor  did  his  memory 
otherwife  ferve  him  for  the  doing  it.  Whereupon  I  told  the  gentleman, 
that  there  was  another  part  of  my  letter  defiring  the  favour  of  fome  one 
Cafe  as  to  the  point  of  apportioning  contrads  for  fervants  wages  ;  but  as 
to  tbat»  Sir  yohn  had  fent  me  no  anfwer.  I  then  mention'd,  diat  I  never 
yet  had  met  with  any  Cafe  that  would  fupport  fuch  apportionment*  nor 
could  J  find  any  gentleman  at  the  Bar  that  had,  tho'  I  had  afk'd  feveaal  |^ 
that  I  thought  every  gentleman  ought  to  do  the  beft  he  could  for  his 
client,  fo  far  as  was  confident  with  juftice;  but  he  ought  to  flop  there  ; 
that  any  proceeding  further,  and  fo  procuring  injuilice  to  the  odier  fide, 
is  utterly  unjuftlfiable  ;  and  that,  if  there  was  no  Cal^  to  fupport  fuch 
apportionment,  the  verdict  was  againft  hiw. 

As  I  have  not  heard  from  Sir  John  unce,  I  am  left  to  fuppofe  that  he 
has  not  yet  met  with  his  papers,  or  found  any  Cafe  to  fupport  what  he 
had  laid  down  fo  earneftly  and  preifingly  to  the  Jury,  that  they  were 
guided  by  him,  and  not  by  the  Court,  who  (as  I  am  aiTured  by  all  the 
gentlemen  that  I  ever  yet  heard  fpeak  of  it)  fumm'd  up  the  evidence 
ftrongly  for  the  defendant. 

That  the  agreement  for  a  year's  fervice  was  fully  proved,  both  under 
Ae  hand  of  the  plaintiff,  and  likewife  from  his  own  mouth,  pofitively^ 
and  without  any  falvo,is  matter  of  fa£t,  and  undeniable,  viz.  That  he 
had  agreed  with  the  defendant  for  fo  much  a  year  from  the  Midfunwur 
Ibilowing.  Not  a  word  has  been  fug|;e{ted  to  l>e  then.dropt,  to  qualify  or 
abridge  the  agreement,  whereby  it  might  be  conftrued  otherwife  than  for 
a  year  abf<dutely.  But  in  order  to  get  over  this,  and  to  enervate  fuch 
iftroag  and  poutive  proof,  recourfe  was  had  by  Sir  J^bn  to  the  private 
thoughts  and  imaginations  of  the  living  witnenes  (and  that  without  fug- 
geiling  any  thing  to  ground  them  upon),  vix.  Whether  they  believed  the 
intention  was,  that  the  plaintiff  (hould  have  no  wages  if  he  went  away  be« 
ix^  the  year  was  ended  y  and  this  was  fo  much  harangued  upon,  that  the 

:j  were  fuppofed  to  be  influenced  and  inveigled  by  it. 

Upon  this  queftion  being  itarted  to  one  of  the  witnefles,  I  am  air4r^4 
his  anfwer  was.  That  he  knew  not  what  to  fay  to  it;  fuid  th9(  the 
Court,  in  fumming  up  the  evidence,  took  notice  of  that  anfwcr^  iind 
iaid.  Nor  indeed  did  he  know  how  he  (hould. 

There  is  no  confidering  man  but  will  foon  fee  the  confeq^eftce  aS  in« 
troducing  belief  and  imagination  for  evidence,  in  oppojition  to  pofitive  proofi 
that  it  muft  be  very  fatal  and  dangerous,  as  well  to  the  lives  as  to  the 
property  of  mankind,  and  may  well  be  dreaded,  and  therefore  hope  wiU 
not  be  repeated. 

If  Sir  John  fhall  pleafe,  at  any  other  time,  to  favour  me  with  a  true  re- 
port  of  this  Cafe  of  Worth  v.  Viner,  or  of  aay  Cafe  to  fupport  it,  I 
fiiall  have  other  opportunities  of  inferting  it ;  but  fliould  I  fail  of  that  ho- 
nour, I  (hall  endeavour  thajt  the  Cafe  fluJI  not  be  loft  to  the  profei&on  and 
the  public. 

As  Sir  John  calPd  upon  me  fo  puhliclj  io  print  this  Cafe^  I  could  not  (in 
juftice  to  myfclf)  fay  lefs  than  I  have  done. 

Many  gentlemen  conftrue  this  as  an  intended  flur  upon  die  General 
Abridgment ;  but  I  {bduld  rather  think,  that  no  gentleman  at  the  Bar  would 
behave  wich  fo  little  decency  to  fo  many  great  men,  who  have  approved 

and 


vnA  encmmg'd  the  work.  And  I  do  hereby  tnoft  folemnly  declare^  Aat  t 
do  not  know  that  ever  I  had  done,  laid,  or  wrote  any  thing  which  might 
any  ways  offend  him  $  and  for  the  truth  thereof  I  appeal  to  the  whole 
world.     ^ 

Fix  more  of  tiiis,  fee  tit.  9ct8ltie«  CoMnct,  CMteitcff  and  other  proper] 

titles. 


(B)  What  A€t  or  Thing  will  make  an  Apportion-  [  lo  J 

ment. 
[Ov  in  what  Cafes  there  fhall  be  an  Appordonment.} 

jiffs  of  the  Parties. 

[i.TF  there  be  brd  and  tenant  of  20  acns^  ly  fealty  and  tosm 
-^  rentj  and  the  tenant  aliens  2  acres  in  fee,  the  alienee  fhall 
hold  the  2  acres  pro  particula,  bv  the  ftatute  of  ^ia  emptores 
Urrarum^  &c*  and  the  rent  ihall  oe  apportioned  according  to  the 
value*    Co.  M.  C*  503.  J 

[2.  If  a  man  leafes  for  years  freehold^  and  alfo  copyhold  lands^  CrQ.E.6oCi. 
by  the  licence  of  the  lord,  refcrvmg  a  rent ;  and  after  grants  the  9^'  ^y^^^ 
revirfim  of  tbi  freehold  land  to  another,  and  the  lefiee  attorns,  s^c.aii. 
the  rent  Jhall  be  apportioned ;  for  this  waits  upon  the  reverfidn.  jomatur.— 
Mich.  40,  41  El.  B.  R.  between  Cellins  and  Harding.']  jWd.  62,. 

Mich.  40  ar 
41  Elit.  S.  C.  After  the  grant  of  the  rerernon  of  the  freehold  and  attornment,  Ae  leflbr  granted 
die  copyhold  to  the^funeparfon,  who  brought  debt  for  the  whole  rent.  And  Gawdy,  Fenner,  anA 
Clench  heldt  that  the  rent  iflued  out  of  the  intire  land,,  copyhold  and  free ;  Popham  held*  that  it 
ifTued  oat  of  the  freehold  only  ;  but  the  reyerfion  of  both  freehold  and  copyhold  being  in  the  plains 
liiF,  it  it  as  one  entire  reverfion,  and  he  (ball  declare  upon  the  truth  of  the  matter,  which  he  having 
done,  the  Court  will  adjudge  upon  the  whole  matter  that  he  has  good  caufe  to  recover :  as  in  cafe  of 
a  leafe  of  land  and  goods,  roidring  rent,  and  in  debt  thereupon  he  declares  according  to  his  Ca£e^ 
ht  may  well  reoorcr*  aad  (6  here;  wherefore  it  was  adjudged  for  the  plaintiC— »*Mo.  544.  pi.  yi^^ 
S.  C.  and  the  jufticcs  were  divided  in  opinion,  whether  the  rent  fliould  be  apportioned  or  not  ■ 

13  Rep.  57.  S.  C.  fays  that  the  rent  (hall  be  divided  pro  rata  portionis;  and  fo  k  was  adjudged.-*^- 
C^b.  139.  pi.  169.  30  Eliz.  B.R.  Harding's  Cafe,  [feems  to  be  S.  C.  notwithftanding  the  difference 
of  the  year]  it  was  holden  by  the  whole  Court  (as  was  reported  by  Sir  Robert  Hitcham,  Knt.)  that  if 
a  man  makes  a  leaie  of  copyhold  and  freehold,  rendring  rentf  and  the  copyhold  defccnds  to  one,  aa4 
tbe  freehold  to  aiiocfacr»  that  the  rent  ihall  be  apportioned. 

[3*  &  if  the  Kin£^s  tenant  leafes  for  years,  rendring  rent,  and  Cro.E.S5i. 
after  grants  tbe  reverfwi  of  2  parts  to  another,  and  dies,  and  his  j'cid^aaorfl 
heir  is  in  ward  for  the  j/i  part  of  the  reverfion  which  defcended,  ingiy,  be-  " 
and  the  King  grants  the  34  part  over,  the  grantee  (hall  have  an  caufe  it  is  « 
a&ion  of  debt  for  the  3d  part  of  the  rent ;  for  it  ihall  be  appor.  ^^^^  if 
tion'd.     Mich.  43,  44  £1.  B.  R.  between  Weji  and  Lajfels^  ad-  [he  \<i  fJn 

judged.]  of  m  revere 

Jionhgrant» 
tdrfa  Imfg  for  life  or  yean,  aad  the  tenant  attom,  the  rent  is  apportionable,  and  he  chaigeable  to 
«  difireflfes  by  his  own  ad;  and  ciiet  5  £•  3.  Quid  Juris  damat;  and  fo  upon  tbe  Qjiccn's  grant, 
where  attonunent  it  aoc  neccflary. 

£4.  If  leJjTee  for  20  years  leaps  for  10  years,  rendring  34I.  Cro.E.651. 
6s.  8d.  and  after  devifes  20s»  of  this  rent  to  3  perfons,  to  hold  to  ^^  Watkins' 
Mfifrof  them  one  third  part  divided^  and  dies,  this  rent  (hall  be  s.  c/ciwl 

apporticn'd 


dy  and  Fen-  apportion'd  according  to  this  devifsj  and  each  devifee  may  have  an 
TtVp^rtblf-  action  of  debt  agajnft^  the  leflee  for  his  part,  fcilicet,  69.  8d. 
able,  for  the  >tho'  thereby  the  leflee  may  J^e  charged  iu  feveral  anions ;  for  it 
reafon  here  feems  it  might  be  fo  divided  upon  a  grant  with  attornment,  and 
Popham\"nd  in  the  devtfe  an  attornment  is  fupplied.  Mich.  40,  41  El.  B.  R. 
Ocnch  c  between  jfrge  and  iVati^insy  adjudged.  Hill.  41  El.  B.  R#  the 
cor.tra,  &     f^ne  Cafe.l 

adjomatur.  -* 

' — Ibid.  651.  pi.  8.  S.  C.  and  then  Clench  agreeing  with  Gawdy  and  Fcnner,  judgment  was  cn- 

ter'd  for  the  plaintiff  with  the  confentof  Popham,  in  regard  the  other  three  agreed. Mo.  54Q, 

pU  737.  S.  C.  fays  that  Popham  agreed  that  the  rent  is  dividnble,  and  pafies  without  attommciiti 
but  'hat  th^re  !&  no  privity  for  an-a^ion  ;  and  judgment  for  the  plaintiff* 

[   ii   ]         [S*  If  ^^JP^  foJ"  years  of  land,  rendring  rent,  accepts  anew 
leaje  from  ihe  leflbr,  of  part  of  the  land^  which  is  a  furtender  of 

furrcndcr  ^^^^  P^''^  ^^  ^^"^  ^'^  ^^  apportioned ;  for  this  comes  by  the 
parcel  of  his  a6l  of  the  parties.  Hill.  43  El.  B.  R.  between  Fijh  and  Cam^ 
term  to  the    piW  per  .Curiam.! 

leffor,  there  tP: 

iiall  be  an  apportionment';  per  Dierand  Manwood.  Mo.  114.  pi.  255.  Pafch.  20  Elii.  obiter. 

f6.  If  a  man  kafes  two  meffuages  in  London  divifible  rendring 
rent,  and  after  the  UJfor  dcvtfes  the  reverfton  of  one  mefTuage  to  a 
ftranger,  the  rent  fhall  be  apportioned,  Pafch.  i  Jac;  JB.  du- 
bitatur.j 

^      *  ^       [7.  If  a  man  leafes  three  acres  for  lifc^  or  years  rendring  rent, 

y^'^^ll  J  and  after  grants  the  reverfton  of  one  acre,  the  rent  fhall  be  appor- 

»  Cro.  E.     tioned.  Hill.  10  Jac.  B.  Co.  Lit.  144.  and  there  cites  Pafch.  39. 

606.  pi.  6.     El.   Rot,   233.  between    *  Collins  and  Harding  adjudged,  Co. 

s*c^b  *^'  ^'^*'^S*  Charta  5O4.    Where  there  are  iudsiments  cited,  P.  39  El. 

s!  P.  does     ^oX.,  233.  B.  R.  between  Collins  and  tiard'tng^  Hill.  42  El.  B. 

not  appear,    between  f  Ewer  and  Moyle,    Trin.  43  El.  B.  Rot.  243.  Contra 

^Mo,  5^.  Hill.  6.  7  E.  6  Bendlows.] 

but  S.  P. 

does  not  appear.— 13  Rep.  57,  S.  C.  butS.  P.  does  not  appear.  +  Cro.  2.  771.  pl.  15.  S.C. 

but  S.  P.  does  not  appear. S.  P.  8  Rep.  79.  b.  in  Wyat  Wild's  Cafe. S.  P.  by  Coke   Ch, 

J.  accordingly  2  Brownl.  298. 

♦  Cro.  E.  [8.  \i  tenant  by  knights  fervice  by  his  laft  will,  devifes  the  rever^ 
sf  c/bu?  f^^^  oftwopartsy  the  devifee  (hall  have  two  parts  of  the  rent.  Co.. 
S.P.  does  Lit.  148.  cites  Trin.  43  El.  Rot.  243.  between  *  IFeJl  and  Laf- 
notcxattiy  fj^^  and  Hill.  42  E.  Rot.  108.  B.  between  f  Ewer  and  MoyUy 
fSffuprapL  ^0-   ^*^g"a  Charta,    504.  conii-a  H.   6  &  7  E.   6.  ||  Bend- 

4-— 13  Rep.    lows.] 

58.  cites 

S.  C.  andS.  P.  accordingly.  +  Cro.  E.  771.pl.  15.  S,  C.  adjudged  for  the  avowant. — The 

Cafe  of  Ewer  and  Moiie  is  in  feveral  other  books*  but  not  the  fame  point.'  S.  C.  cited 

13  Rep.  58.  that  the  avowry  is  good. 

II  S.  C  cited  und  denied.  2  Inlt.  504. S.  C.  cited  and  denied  13  Rep.  9.  58. 

A  acvijc  was  of  an  entire  reverjton  and  rent ^  which  %vas  voidjor  a  third  pari.,  becauje  it  luat 
hUden  in  capite^  and  debt  was  brought  for  two  parts  of  the  rent,  and  held  maintainable.   Cro.  E.  652, 

in  pl.  8.  mentions  it  as  a  Cafe  cited  as  adjudged  Pafch.     28  EUz.  Rot.  344. S.  P.  and  by  An- 

flerfon  J.  if  Ae  devife  is  good  but  for  two  parts  then  is  the  reverlion  apportionedi  and  the  rent  deftroy* 
ed«    Le.  310.  in  pl.  429.  Pafch.     33  Elix.  C.  B.  obiter. 

[9.  If  the  grantee  of  loL  rent  out  of  land  grants  5/.  thereof  t§ 
the  grantor^  this  does  not  exfiguifh  the  refidue.  Trin,  i  Jac.  B. 
between  Jllcn  ana  Payn^  dubitatur.l 

[10.  (So) 


JrO.  (S9)  If  the  grantee  of  a  rent  out  of  land  rehafes  part  of.  a  And.  89* 
tile  rent  to  the  grantof,  yet  this  does  not  extinguifh  the  refidue,  JJcu^^'^i 
but  It  fliall  be  apportioned.    Tr.  i  Jac,  B.  between  JlUn  and  ^\\il^  \t 

Payn*'^  wasfaidpcr 

cur.  obitcfy 
dsatby  the  releafe  of  part  of  one  entire  renti  all  is  gone,  and  there  can  be  no  apportionment. — But  ic 
was  faid  by  Drew  Arg.  what  if  the  grant  ft  of  a  retrt  charge  reUafes  far  cell  of  the  rent  to  the  grantor^ 
crhis  heirs,  the  refidue  may  be  apportioned,  and  the  land  Aiall  remain  chargeable  dill  for  that  refidue; 
but  if  he  reUafex  one  acre  parcel  cf  the  land  charged,  thcu  all  the  rent  is  gone.  Godb.  1 16.  pi.  13, 
Mkh.  39,  40  Elix.  S.  P.  accordingly,  for  the  grantee  dealeth  only  with  that  which  is  his  own,  viz. 
the  renty  and  not  with  the  land,  as  in  cafe  of  purchafe  of  part.  Co.  Lit.  14S.  and  fo  he  fays  it  was 
bolden.  Hill.     46  Ells,  in  C.  B.  which  he  himfelf  heard  and  obferved. — See  tit.  Rent^  (B.  a.) 

[11.  But  otherwife  it  is  of  2.  common.  Trin.  i  Jac.  B,  faid  to  Cpo.E.593. 
be  adjudged.]  ^94j^P^35j 

40  Eliz.  C.  B.  Rotheram  v.  Green,  held  by  3' J.  contra  Walmfley,  that  a  releafe  in  part  difchargef 
the  whole ;  tor  the  common  is  entire  through  the  whole  land,  and  judgment  accordingly. — 2  And. 
89-  pi.  ^2,  S.  C.  held  accordingly  by  three  judges,  contra  one,  and  jud/ment  accordingly. — Noy.  67. 
S.C  and  the  Court  held  the  common  extin^. — Goldfl?.  1 14*  pl<  6.  it  is  faid,  Arg.  that  if  a  commoner 
takes  a  leafe  of  one  acre  of  the  land  out  of  which  his  common  is  iifuin^i^is  whole  cammon  is  fuf- 
pended. 

[12.  If  a  man  kafes  for  life,  or  years  referving  a  rent,  and  af-    L  ^^  J 
ter  the  leffiifurreniUrs  part  of  the  land  to  the  leffor,  the  rent  fhall  p'^fjur^'obU 
be  apportioned,  Co.  Lit.  158.  Co.  Magna  Charta.  504.]  ter.  bodb. 

95.  pi.  107. 

Mich.  28  tc  29  Eliz.  C.  B.-*Mo,  93.  in  pi.  231.  S.  P.  and  that  the  rent  fhall  be  apportioned;  cite« 
it  as  reported  to  have  been  agreed  in  C.  B. — Mo.  114.  pi.  255.  Pafch.  ao  Eliz.  S.  P.  obiter  bj 
Dyer  and  Manwood. 

'     Ci3-  So  if  the  kjfor  roctrvers  part  of  the  land  in  an  adion  of  S.  P.    13 
wajle^  the  rent  fhall  be  apportioned.  Co.  Lit.  148.  Co.  Magna  ^7;  S,^;!** 
Charto504.j  39Eiiz.  B. 

R.  accord- 
ly.—S.  P.  accordingly  by  Dyer  and  Manwood.     Mo.  114.  in  pi.  11.  Pafch.  20  Eliz. 

[14.  So  if  the  leflbr  enters  for  a  forfeiture  into  part  of  the  land,  S.  P.  per 
flic  rent  fhall  be  apportioned.  Co.  Lit.  148.]  ,  Codb.°95.^ ' 

Mich.  28  and  29  Eliz.  C.  B.  in  pi.  107. Co.  Lit.  148.  b.  (k.) 

.  « 

[15.  If  a  copyholder  in  fee  leafes  it  for  years  by  indenture,  'by  Hob.  117. 
licence  of  the  lord,  and  zfterfurrenders  the  reverfion  of  one  moiety  to  L'jac.sC. 
7. 5.  vjho  is  admitted  accordingly,  without  any  attornment  of  the  — Browni. 
leflee,  yet  J.  S.  fhall  have  one  moiety  of  the  rent,  and  may  dif-  *78.  s.  C 
train  and  avow  for  it.     Hobart's  Reports  239,  between  Swinner-  J^entfor  the 
ton  and  Aliller  per  Cur iTLm*]  avowant. 

[[16.  If  a  man  leafes  for  years  or  life,  rendring  rent,  and  after  D.  56  a  pi. 
part  of  the  land  is  eviJfedy  or  recovered  by  a  ftranger  hy  elder  title^  M'h^S|*'o- 
tbe  rent  fhall  be  apportioned.  D.  35  H«  8.  56.  14.]  biter.— Co. 

lit.  148.  b. 
(p.) — 10  Rep.  128.  a.  S.  P.  accordingly  Mich,    9  Jac.  in  Clun's  Cafe.'— - 

fij.  If  there  are  two  jointenants  of  aterm^  and  the  one  ajftgns  Roll.  Rep. 
over  his  part  to  the  other,  it  feems  that  the  rent  referved  upon  this  4^4; pJ-  33- 
term  fliall  not  be  apportioned ;  for  the  lefTees  by  their  own  aiSt  p  ^^^,"not 
cannot  divide  the  rent,  by  which  the  lefTor  ihould  be  put  tofe^^eral  appear.—— 

iUJireffes 


It  8|l|MHniOlffllen& 

CnJ*  41 T.  d^lffffes  for  his  rent.  Dubitatur  Trixu  14  Jac.  B.  R.  I7  die  MAf 
SLsVp.'^*  gT /^ylwVA  againft  Afor//«  i7«i  Pari^r.] 

A>es  iwt  fully  appear  $  Init  it  wat  there  beld  Jbj  three  jufticef,  that  dK  aft  tf  die  le^ee  fliall  not  di- 
vide Alt  mStioa  of  the  leflbr ;  fo  if  two  leflees  make  partition,  the  leflbr  may  have  one  aftion  againft 
Ihcm  3  Bulft.  21  x«  S.  C.  but  it  is  reported  there,  that  one  of  the  joint-leffees  affigned  o?er 
to  a  itrangcr,  and  the  «£lMn  of  debt  was  brought  againft  the  joint-leffee  and  the  affignee,  and  die 
Cowt  was  clear  of  opinion,  that  die  a)6tioo  was  well  brnqght^  and  judgment  far  the  plaintiff.  Sec 
tic  Adions  (€.  d.)  fiL  1 1,  and  the  Botes  there. 

i3  Rep.  ((•  [i8.  If  a  manfnfed  offixtf  acres  of  land,  trefcrihes  U  have  ctm* 
fi.31.  Hill,  ifion  in  ^her  land^  for  all  his  cattle  levant  and  couchant  thereupon, 
wlfoV?'  ^'  ^^^  ^^  makes  afeoffhunt  in  fee  of  five  ofibde  acres^  his  feofiee  fhall 
Webb,'  and  haire  common  proportionably  pro  rata;  for  tke  common  is  joint 
>«>^l-  and  feveral,  and  no  furcharge  or  tort  is  done  thereby  to  the  te« 
t?wdf,^d  ^^^^^  Miciu  7  Jac.  between  Mo&eton  and  Wood  adjudged, 
sBraw^i.     cites  Hill*  7  jac.  B«  per  CokeO 

9197.  Nfoife 

V*  ^T cob,  teen  to  be  8*  C«  and  S*  P>  feeins  to  be  aamittBd*'  ■  ■"Bopi  eominon  appendant 
•nd  appurtenant  ftall  b^toportioncd,  by  aHcnatiaa  of  pait  of  die  landi  to  whidi  the  oagunon  is  ap. 
fendant  or  appurtenant^vo.  Lie  I22.  a* 

Brownt.iSo.  |jg.  \JS$)  If  a  man  prefcribes  to  have  common  to  two  yard 
^dLfeeat  l3Uids,^%ry»«r  beqfts^fiur  horfesy  and  fixty  jheepy  fcilicet  when  die 

land  i^  fnvedy  U  have  common  after  the  feverance  of  the  corn,  and 
[  13  ]    when  the  land  is  not  fowHy  to  have  common  aU  the  year',  and  af- 

ter  be  leafes  for  years,  one  of  the  yard  lands,  the  leflee  (hall  have 
^^^'    common  pro  rata.  Hill.  7  Jac.  B.  per  curiam*] 

snentpertot* 

cor.  for  die  comflumer.^— i  Brownl.  197.  Hin.  7  Jac.  Mon  v.. Webb.  S.  P.  admitted  per  Cur.— -« 
13  Rep.  65.  6.  C.  and  it  was  refolded,  that  if  the  fame  leafe  had  been  pieaded,*die  common  during 
tfie  leafe  for  years  is  not  fufpendcd  or  difcharged;  for  each'of  them  (hall  have  common  ratable,  and  in 
fuch  manner,  that  the  land  in  which,  &c.  ihall  not  be  furchaiged  ;  and  if  fo  fmall  a  parcel  be  demifede 
as  will  not  keep  an  ox  or  (heep,  then  the  whole  common  (hall  remain  with  the  leflbr ;  fo  as  always  the 
land  in  which,  Oco,  be  not  farchaxged.— S.  C.  cited  by  Sir  Fruicis  North,  Arg.  Vent.  3  86. 

20.  In  affife,  per  Thorp,  if  a  man  leafes  land  for  life  or  in  tail, 
rend  ring  rent,  and  the  UJie  or  donee  lea/es  it  to  diverfe  feveral  per" 
fonsy  the  fevend  leilees  (hall  not  compel  tiie  leflbr  or  donor  to  avow 
upon  them  by  portions.  Quaere.  Br,  Apportionment,  pi.  i8« 
cites  22  Air.  52. 
Srownl.  21.  If  a  man  purchafes  part  of  the  land  wherein  common  appen* 

j%o.  Arg.     j^^  i^  ^Q  {^  ^^^  ^^^  common  fhall  be  apportioned,  becaufe  it  is 

S.  p.  ac-  -  •   i_       i-i      T  • 

•oidingiy.     of  common  right.  Uo.  Latt.  122.  a. 

•"•^aBrownl. 

a^S.  S.  P.  accordingly,  by  Coke  Gh,  J.-  Mo.  463.  pi.  654.  Hill.  39  Elis.  Smith  t. 

BowaAL,  S.P.  agreed  accordingly.— -But  Mo.  462.  pi.  651.  Hill.  39  EIi2.  Bradfluw's  Cafe  ise 
contra.        Refolved,  that  if  the  commoner  purchafes  parcel  of  the  land  in  which.  Sec.  yet  the 
•«ommoa  (haUbe  appordonedf  becaufe  it  is  of  conunon  right.     4  Rep.  37.  b.  Mich.  a6  dc  27  Elk. 
Tyrringham't  Caft. 

S.  P.  Aig.  22.  But  otherwi/e  of  common  a^urienantj  or  of  any  other  com^^ 
x&o!^nCafe  ^^^  ofwhat  nature  foever.  Co.  Litt.  122.  a. 

of  Morfe  ▼.  Well,  as  to  the  common  appurtenant. S.  P.  accordingly  by  C6ke,  Ch.  J.  a  Irowiil. 

998  —^-Refolved,  that  if  he  who  has  common  appurtenant  purchafes  parcel  of  the  land  in  whicli 

Ac.  all  the  common  is  ettina.    8  Rep.  79.  a.  Trin.  7  Jac.  Wyat  Wyld's  Cafe. Mo.  463.  pi. 

65 J..  Hill.  39£lis.  in  Citfie  of  Smith  v.  Bowfal,  S.  P. S.  P.  refolvtd  accordingly,  4  Rep.  38. 

a.  Mich.  %6  8t  27  Eiia.  B.  R.  Tyrriogham's  Cafe.  ■  *One  diat  had  cetnmon  in  a  great  field, 
wherein  feverabperfbns  were  federally  feifed  of  feveral  parts,  purchafed  a  part  thereof  to  him  and  hit 
lieirs,  adjudged  that  the  conunoa  was  czcind.    And.  159.  pi.  203.  Pafch.  «8  £lis<  Kimpton jr. 
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VdM  aai  BcBatty.— *-Le«  45.  pl»  56.  KimfHSn  v.  BelUaiy,  S.  C.  %M  detrfjr  tbat  tiM  wM» 
conaoQ  was  gone*  '  Gealilb.  53.  pi.  4.  S.  C.  &  S.  P.  agreed,  mad  ftemt  to  be  adjvdfBd  tC» 
«Miiuf  iy.    £But  BOB  CBoflat  in  ehher  And.  or  Le.  or  CouIdA.  wJut  common  this  vns.] 

23.  If  a  man  leafes  land,  whereof  he  is  /J/^J  0/  parcel  by  dij^ 

fnfui^  in  fuch  cafe  the  rent  is  iflUing  out  of  all  the  land,  and  by  the 

entry  of  the  diileifee  the  rent  fliall  be  aoportioned  ;  becaufe  the 

fcafe  thereof  was  not  void  but  voidable.  Mo.  50.pl.  150.  Pafch* 

5  Eliz.  per  Dyer. 

24.  A.  feifcd  of  a  warren  exUnding  into  three  vills  in  fee  made  Anl.a«.|L 
a  Icsi  thereof  fdr  years  by  deed,  rcndring  rent,  and  afterwards  by  if-'n^^*^  - 
deed  granted  the  reverfan  in  one  of  the  vills  to  B.  and  the  leffie  at-  E.  6.  bat 
tomedi  the  Court  ot  C.  B.  held,  that  neither  the  grantee  or  ^^^^  ^  ^ 
grantor  fhoold  have  any  part  of  the  rent ;  for  the  law  is,  that  no  hiwac'Sirf. 
contraA  can  be  apportioned.  Mo.  115.  pi.  260.  Pafch.  26EIiz.  mgiy;  iwt 
Anon.  ^ys  <i!««5 

CAf  far  it  (octtt  tlitt  the  fua  reTerved  it  no  rentf  but  due  annually  io  be  paid  to  the  Icffbr  and 
ia  merely  a  debt»  though  it  is  mentioned  to  be  paid  annually.—-— .3  Lo^.  pi.  i.  6  E.  6.  S.  C.  in 
the  fame  wonb  with  Mo.  115.  ■  ■  Ow.  xo.  cites  S.  C.  as  reported  by  Sndlowci  in  14  H/7.  ao* 
condingly. 

25.  A.  kafed  two  clofet  caJUd  W.  to  B.  who  grants  all  his  ejlate  Coldft.  44. 
in  one  of  thorn  to  C  and  in  the  other  to  D^-^A^  devifed  all  his  land  ?'•  ***  ^•^• 
calUd  W.  in  the  tenure  of  C.  to  J.  S.  who  brought  debt  for  rent  foa  a^"^''" 
againft  B.  But  the  court  held  that  the  rent  fliould  not  be  ap«  Rhodes  htU 
portioned  •  becaufe  a  term  is  out  of  the  ftatute.  And  at  another  *^  ^^  *P" 
day  Anderibn  Ch.  J.  laid,  that  if  the  leffor  of  two  acres  grants  f**'*''**^** 
the  reverfion  of  one  acre,  the  whole  rent  is  extiniSt.  Godb.  95,  f  14  1 
pU  I07«  Mich#  28  and  29  Eliz.  C.  B.  Wifeman  v.  WalHnger. 

in  pi.  339.  Ars.  dtet  8.  C.  at  held  that  all  the  rent  waa  deftro^I 

(C)      By  Aa  e/God, 

[t.  TF  a  man  leafes  land  for  life  or  years  rendring  rent,  and  af-  *  't  ^eems 

^  ter  part  of  the  land  is  furrounded  hy  frejh  water^  this  will  *^?*  ^^^^ 
[not]  make  any  apportionment  of  the  rent,  becaufe  the  foil-  re-  Ihit  which 
mains,  and  the  UJfee  only /hall  have  thefijh  in  the  water,  and  by  or-  is  printed  pi. 
dinary  intendment  this  may  bo  regained  again.    Contra  35  H.  8.  ^^*  ^^  ^'^ 

D.  56.  ♦  14.]  this  very 

point  there. 
See  tit  Rent  (I.  a.)  pi.  ro.  and  (he  notes  thei«* 

[2.  But  if  a  man  leafes  for  life  or  years  rendring  rent,  and  .part 
of  the  land  is  furrounded  with  thefea^  this  will  make  an  apportion- 
ment of  the  rent,  for  though  the  foil  remains  to  him,  yet  the  wa* 
tZT  is  part  of  the  fea,  and  fo  is  common  to  every  man  to  fijh  therein  as 
well  as  the  leflee,  and  br  ordinary  intendment  there  is  not  any  pof- 
Jibitity'cf  regaining  iV.  Contra  35  H.  8.  Dier  56.] 

[3.  if  part  of  the  land  in  leafe  be  burnt  with  wildfire^  ytt  this  d.  56.  a.  pi. 

win  lx>t  make  any  apportionment,  for  the  land  remains  notwith^  ic.Trin.j; 

Jlmidingy  and  cannot  be  fo  confumed  but  fome  benefit  may  be  Jj:  J*  ^' ^• 

made  thereof.  D.  35  H.  8.  56.  14.]  Jrirjipai 


Caf. 


e 


Cafe  waf  of  a  !«afe  fo^fean  of  land  and  a  flock  of  flieep  rendiing  certain  rent,  and  all  tfie  (liMp  diel« 
•It  feemed  to  fome  that  the  rent  was  not  apportionable  though  it  be  the  a(ft  of  God,  and  no  default  lA 
cither  the  lelfee  or  lefibr*  but  others  were  of  the  contrary  opinion  ;  but  all  thought  it  equitable  and 
leafonable  to  apporiioa  the  rent. •^-— See  tit.  Rent.  (I.  a.)  pi.  lo.  and  the  notes  there. 

Br.  Appor-        [4.  If  the  land  in  fee  defcends  to  two  coparceners^  of  which 

'^i*'*!?'^ \:\tei  ^"^  ^^^  ^  ^^'^^  '"  fi^  iff^i^S  ^"^  of  the  fame  landsy  and  after  they 
s.  c.  but  make  partition^  the  rent  {hall  be  apportioned,  though  all  defcended 
fays  nothing  to  her  per  mie  &  per  tout  before  the  partition,  becaufe  this  hap- 
ftton';  Z:    P«"^«l  ''y  "^  "f^"'-    34  Aff.  15.  adjudged.] 

only  that  by  the  defcent  of  the  land  to  the  2  the  rent  is  extinguifhed  ibr  the  moiety,  biKtthat  ia 
fuch  cafe  Hic  cannot  dillraia  before  partition,  as  it  is  faid  arg.  Br.  Extinguiihmenty  pi.  31s 
cites  S.  C.  and  awarded  by  advice  of  all  the  juflices  that  the  rent  was  extind  only  for  the  portion  ; 
and  the  other  point  was  fold  ftrongly  arg.  Co.  Litt.  t  (;o.  a.  S.  P.  that  the  rent  (hall  be  ap- 

portioned; and  if  the  grantee  infeoffs  another  of  her  part  of  the  land,  yet  the  moiety  of  the  rent 
remains  ifluing  out  of  her  lifter's  part,  becaufe  the  part  of  the  grahtee  in  the  land  was«  by  the  de* 
fcent,  difcharged  of  the  rent. S.  C  cited  Arg.  And.  175.  in  pi.  211. 

Br.  Extin-  fj.  If  fart  of  the  land  out  of  which  a  rent-charge  iffues^  defcends 
^*^r  dtes  '^  thegr4ffee  of  the  rent,  this  mall  be  apportioned,  becaufe  it  is  by 
s.*c.^!p.  the  afl:  of  God.     34  AlE  15.  adjudged.] 

Litt.  S.  224. 

end  Co.  Litt.  149!  b. — See  tit.  Rent  (W]  pi.  i.  and  the  notes  there.  - 

[6.  If  land  held  Jy  rent  defcends  to  iwo  coparcener Sy  and  after. ^^- 
fore  partition  one  grants  over  her  part  to  a  fir  anger ^  the  rent  fliall  be 
apportioned.  2  E.  2.  Avowry  184.  adjudged  that  an  avowry  up- 
on both  (hall  abate,  becaufe  there  ought  to  be  two  avowries  upon 
them.] 

r  15  ]  [7*  If  the  conufor  of  a  recognizance  aliens  to  feveral  men,  and 
after  part  of  the  land  defcends  to  the  conufee^  all  the  land  is  dif- 

fv^j  w^*^^  charged,  becaufe  he  cannot  make  contribution,  fo.  that  an  ap- 

Ihe  debt  is  P     '  •    u^  l  a  /r  n 

cxtind;  per  portionment  might  be.     ^4  Ail.  15.J 

Skip,    to  '      .  .  1? 

which  Finch,  agreed*  for  debt  is  intire  and  cannot  be  extioguiflied  in  part  but  in  toto.  Br.  Ex« 
tinguiihmcnt,  pi.  31.  cites  S.  C.         See  Fines  (A.  b.) 

S.  P  per  [8.  If  land  for  which  fuit  is  due  be  in  feveral  men*  s  bands j  and  af- 

^^Fi^ch  ^^^  P^^^  ^f^^^  '^"^  defcends  to  the  lord,  all  the  fuit  is  extind,  and 

agreed,  for  there  Can  jbe  no  apportionment,  becaufe  it  is  intire,  and  the  one 

the  lord  fhould  do  the  fuit,  and  the  other  ihould  make  contribution.     34 

can  neither     a  /r    -  _  t 

do  it  nor       ^"'  ^5-j 

take  contribution.   Br.  £xtingui(hment»    pi.   31.  cites  S.  C.  Br.  Apportionment,  pi.  ly, 

cites  S.  C.  &  S.  P.  accordingly.— ~6  Rep.  2.  a.  at  the  bottom,  S.  P.  accordingly.  Hill.  36  Eliz. 

in  the  Court  of  Wards  in  Bruerton's  Cafe,  cites  34  AIT.  15.  and  35  H.6.  Execution  21.  ■■    ■     Co. 

Litt.  149.  a.   S.  P. 

9.  If  donee  in  tail  dies  without  iffue^  the  donor  enters^  and  the 

feme  of  the  donee  gets  dower y  or  if  tenant  in  fee  dies  without  heir^ 

the  lord  enters  for  efcheat^  ^tfeme  of  the  tenant  is  endowed^  by  this 

the  feme  Jhall  render  the  third  part  of  the  fervices^  becaufe  the  extin- 

guilhment  is  the  aSi  of  God»  Br,  Apportionment,  pi.  17.  cites 

34  Aff.  15.  ' 

^  C.  cited        10.  A  leafe  was  made  of  land  and  of  a  flock  of  Jheep^  rendring 

'  *^'       rent,  all  the  iheep  died.    Several  juftices  and  ierjeants  were  of 

opinion  that  the  rent  was  apportionable,  and  many  others  that 

3  it 


vnM  not,  but  all  thought  that  it  was  equitable  and  reafomble  to 
apportion  it.  And  afterwards  the  Cafe  was  argued  in  the  reading 
oif  Moore  the  Lent  following,  and  it  Teemed  to  him,  and  to  Brooke, 
Hadiey,  Fortefcue,  and  Brown  Juftices,  that  the  rent  fliould  be 
apportioned,  inafmuch  as  no  default  was  in  the  leflee*  D*  5b.  pl« 
15.  Trin.  35  H.  8,  Anon* 

(D)     By  Aa  of  Law. 

|[f .  tIP  the  i!ng*s  tenant  kafes  for  years,  rendring  rent,  and  af-  CnvB.tj*. 
^    ter  grants  two  parts  of  the  reverjm  to  another,  and  dies,  ^^  f^^j?' 
his  beir  in  ward  to  the  Icing,  and  the  Icing  grants  the  ward  of  the  pi.  j.  ^ 
body  and  land  to  another,  and  after  rent  is  arrear,  the  patentee  of  tbe  Doict 
the  3^.  part  of  the  reverfion  /hall  have  an  a£bion  of  debt  for  the  *•■•• 
0^.  part  of  the  rent^  for  it  (hall  be  apportioned.     M.  47,  44.  £K 
B.  K.  between  ff^e/l  and  LaJJils^  per  Curiam  adjudged.j 

[1.  If  the  lands  of  a  monajlrj  were  granted  to  A.  referring  5  8/.  J*^  ^ 
rent  per  annum,  for  the  loth  of  all  the  land  according  to  the  ^^  ac* 
ftatute  of  H.  8.  and  after  A.  grants  the  greater  tart  of  the  €ii4ia|^« 
land  to  B.  and  after  by  agreement  between  A.  and  W.  B^  ufed  to 
pay2ol.  of  the  rent  per  annum  for  that  which  [he^beldi  and  after  the 
grantee  is  attaintedy  by  which  his  part  of  the  land  cemes  to  the  king  \ 
chough  all  the  lOth  part  was  originally  chargeable  and  leviable 
upon  all  and  every  parcel  of  the  land,  yet  inafmuch  as  part  is  (^) 
come  to  the  king,  it  (hall  be  apportioned,  and  B.  (hall  pay  only 
his  20I.  as  he  paid  before.  P.  8  Jac.  Scaccario,  Sir  J.  Littleton* $ 
Cafe^  adiudged.] 

[3.  If  a  man,  being  feifed  in  fee  of  black  acre^  and  poffeffed  for  Mo.fiff.pt. 
twenty  years  of  white  acre^  leafes  both  for  ten  years^  rendring  rent,  L'l/p^l^' 
and  dies,  by  which  the  reverfion  of  one  acre  comes  to  bis  betr^  and  Mth  ag  ^ 
the  other  acre  to  the  executory  the  rent  (hall  be  apportioned,  becaufe  Aid  ts » 
it  happens  by  a£l  of  law.  Dubitatur  Pafch,  14  Jac*  B.  R«  be«  [16  J 
tween  Moody  and  Gariion.]  thit  pobt 

^  ,  bytkeCouft* 

— Cio.  J.  390.  el.  3.  Hall.  13  Jae.  B.  R.  Moody  v.  Gennont,  S.  C.  Vutti  to  tMs  point  no  epiaioa 
was  delivered  ;  fed  adjornatttr.—j  Bulft.  153*  154.  S.  C.  tnd  the  Court  Sgrccddearly  UM  tht 
apportionment,  thai  by  the  afi  of  law  this  may  well  be^  and  that  there  is  no  doubt  of  ic»  bat  jui|nettt 
was  frivco  upon  the  abfui Jity  of  the  words  of  the  condition*  vis.  (itftrain)  for  (liiftninV  Roll. 

Rep.  330.  pi.  37.  S.  C.  aidjomatur;  and  ibid.  367  pi.  20.  S.  C.  but  as  to  this  poiatt  wkether  th* 
coadiiion  (hall  be  apportioued  the  Court  did  not  fpeak  of  it»  becaufe  the  verdiA  lound  that  tht  Icll^ 
was  poflcfTed  of  part  of  the  land  for  years  10  come»  and  of  part  in  fee*  and  audt  iht  IcaTe^  oni 
titer  died  feifed  of  the  reverfion  for  years,  and  therefore  ihe  Court  feeAed  dcarlf  of  opinion  that 
•o  apportionment  can  come  in  qudlion ;  for  it  might  be  that  hi  had  furrendcred  ar  graaitd  over  tha 
aevei&ao  of  the  term*  and  fo  the  condition  fevered  by  his  own  lidt*  aad  then  the  condition  canfiocba 
apport>6oed,  aad  for  this  caufe  judgmmt  was  (iven  clearly  e|ainft  iIm  plaiAti£-*Sai  tit.  Rent  it»9i 

pi5.s.c.  ^ 


mot£ty 

noicty  of  1 , ^^ 

Hr  nomas  CantpbelPs  Cafoy  per  Curiam  refolvcd.] 

[5.  If  the  bufband  makes  et  leafc  for  yeart,  rendrinff  rent,  and 
after  hif  death  his  wife  recovers  the  %d  Mrioi^t  itfmonfir  bet 

\Qh.m.  C  dihwsi 


dnuer^  Oxe  fhall  have  one  tiknrd  part  of  the  rent,  and  fhall  have  aa 
a&ion  for  it.  Hill.  lo  Jac«  B.  per  Curiam.] 

[6.  S9  if  the  feme  be  endowed  of  the  T^ji.  part  of  the  rent-fervtce 
infeey  {ht  (hall  avow  for  the  3d.  part  of  the  rent,  as  if  the  tenant 
holds  by  3  pence^  (he  (hail  avow  for  i  penny.  24  H.  8.  Brook 
Avowry  139.] 

7.  A  feme  who  had  a  reni'charge  married  with  the  tertenant^  the 
baron  diedy  the  feme  dijirained  and  made  avowry^  after  which  (he 
was  endowed  ^  the  fame  land^  and  by  the  beft  opinion  the  rent 

*  Ihall  be  apportioned.    Br,  Apportionment,  pi.  20.  cites  ^  £.  2. 
and  Fitzh.  Avowry,  pi.  206.  ' 

8.  If  land  defcends  to  one  daughter y  and  the  feigniory  of  it  defcends 
'             to  her  and  to  another  daughter^  the  feigniory  (nail  be  apportioned, 

and  (hall  not  be  extind  but  for  the  moiety.   Br.  Apportionment, 
pi.  17.  cites  34  Afl*.  15. 

.  Where  the  U^iturchafei  the  land,  and  ^zfeme  of  the  tenant 

is  endotmi  afier,  (he  diall  render  no  part  of  the  fer vices,  becaufe 

the  aft  of  the  party.  Br.  Apportionment,  pi.  17.  cites  34  Aff.  1 5. 

10.  So  of  for ejiulger  in  writ  of  mefne^  See.  which  are  the  afts 

of  the  party.  Br.  Apportionment,  pi.  17.  cites  34  Aff.  ij. 

Ttiefameof      II.  At  common  law,  if  A.  had  made  leafe  of  2  acres,  one  in 

I  Theie^c  ^^^^"i^  ^H^J^t  ^^  ^^^  other  in  gavelkind^  rendring  certain  rent, 

mfufik        ^n^  t^^d  (ffue  2  fons  and  dies,  in  this  cafe  the  rent  mall  be  appor- 

feafcuGodb.  tioned.  D.  4.  b.  pi.  5. 

^lu!  h  ^B.       ^^*  ^'  ^^  common. of  paiRure  fauns  numbre  in  20  acres  of  land, 
and  10  oftbofe  acres  defcend  to  A.  the  common  fauns  numbre  is 
Intire  and  uncertain,  and  cannot  be  apportioned,  but  (hall  remain  i 
. ,  hut  if  it  had  been  a  common  certainy  {as  for  10  beafh)  in  that  cafe 
^  the  common  (hould  be  apportioned  \  and  fo  it  is  of  a  common  of 

eftovers^  of  turbary^  of  pifcharyy  &c.  and  yet  in  none  of  thefe  cafes 
the  defcent,  which  is  an  zSt  in  law,  (hall  work  any  wrong  to  the^ 
terteruiht^  for  he  (hall  have  that  which  belonged  to  him  ;  for  the 
a£tin'lav^'(hall  work  no  wrong.    Co.  Litt.  149.  a. 

C    »?    3  (E)  How  it  fhall  be  made. 

• 

»e*Renf  It^Hr^WE.  Court  in  an  aftion  of  debt  for  all  the  rent  cannot 
(B.  a.^  ^    jpake  an  apportionment  upon  detnurrery  for  it  ought  to  be 

C^-  O        done  by  the  jury..     Hill*  43  £liz.  B.  R.  between  Fijh  anji 

Camphny  ])tr  curiam.] 
'g.  P.  i>y  [2.  But  it  feems,  that  a  man  may  bring  an  adion  of  debt  for 

Snli^^  all  the  rent,  and  if  the  jury  fee  caufe  of  apportionment,  yet 
36S.^rch.  <h^  plaintiff  (hall  recover  fo  much  as  he  ought  to  have  upon  th^ 
14  yt.  in  apportionment.  Dubicatur  HilL  43  Eliz.  B.  R*  Pafbh.  14  Jac. 
^%     B.  R.  per  Coke.] 

Cirnon«— — If  In  csfe  where  rent  refenred  upon  t  leafe  Aall  be  apportioned,  Hte  leflbr  ta  an  MMi 
mi  debt  demands  more  than  he  ought*  yet  upon  nil  debet  'he  fluU  recDrar  fo  aach  m  IhaU  be  •»«* 

toned  and  airdflod.by««|«  jt»]|^  and  be  baired  for  the  re(idue.    3  Rep.  14.  a.  per  R»pbam  Ch.  j.^- 
Id.  6.  in  pi.  I.  Ar(.  -^ites  Ai«  opinioa  ,of  Popham.— — »S.  P.  refolfod  accordLngl/.    SrOwoL  |j. 
BUL    10  Jac.',  .    -.I--*.  -.- 


tj.  S»  upon  an  avowry^  ibidem  agreed.  Co.  M.  Cbafta.  5*3.]  ^  ^%  ^  % 

pi.  6. 

f4.  So  if  the  lord  diftralm  for  rcnt^  and  the  Unant  makes  hf-  *  '^^j^^*'^' 
CQus^  and  the  lord  brings  an  ajftfe^  and  the  tenant  pleads  no  tort  ^J^te  of 
&c.    tho*    the  lord  had   diftrained   for   los.  ren^  yet  if  therl  QuiaEinptt>- 
eugbt    to  he  an  apportionment^  and  not  fo  much  due,   the  jury  "^J^^^'^^'t* 
fiiall  apportion  It.     Co.  M,  Ch.  503.]  Rent  (E.  a) 

•       -  (F.a)(G.t) 

[5.  But  when  a  rent  is  to  be  apportioned,  he  yjho  will  demand  s.C.  ftS.P. 
'the  rentj  hj  force  of  a  condition  to  avoid  the  ejlate^  ought  to  de-  ^T  ^""^jj^ 
mandthefum  diredlfyy  to  which  the  rent  ought  to  be  apportioned^  or  Re^.3'6>j.pU 
odierwife  bis  demand  is  not  good*    Pafch.  14  Tac.  fi.  R*  per  ac.  Pafch. 
Coke.1  '^Jf^;^?- 

^^"^*  J  in  Cafe  of 

Moody  ▼.  GanK)B.*~S.  C.  and  S,  P.  Ky  Coke  Ch.  J.  for  conditioM  am  «dIoua  in  the  law,  and  there- 
lore  to  he  taken  lhri£tly :  and  that  in  fuch  cafe*  the  plaintiff  ought  to  he  Cux^  as  it  were,  to  hit  tho 
bird  in  the  eye,  or  not  to  re-enter.     3  Bulft.  155. 

f  6.  But  if  there  be  a  caufc  of  apportionment  of  a  rentfervici^  ^  ^^ 
and  the  lord  avows ^  or  makes  title  in  an  aiSfe,  for  lefs  rent  than  is  pi.^^.^j.  e.— 
due  to  him  upon  the  apportionment^  he  Ihall  not  recover  mo^e  RoU.  Rep. 
rent  Aan  he  has  made  title  to  have,     Co.  M.  Ch.  504.O  }^K^^-^%' 

•*   ^  ^  .    10  the  Cafe 

of  Moody  V.  Gamoo,  fays,  that  in  that  cafe  the  piaintiff't  demand  vpM  of  lefs,  than  i^>on  the  appor- 
tionment he  ought  to  have,  hut  that  nothiog  was  faid  to  it,  whether  it  was  good  or  not. 

•  « 

7.  Leafe  was  made  of  land  and  houfo  for  a  i  years  rendring  onk 
entire  rent  for  the  whole  \  afterward?,  leffor  granted  the  rever^ 
fion  of  the  land\  Icffee  attorned.  Afterwards  the  lejfor  and  grantee^ 
with  confent  of  the  Ujfee^  madi  an  apportionment  of  the  rent ;  vi^, 
that  the  lellbr  fliould  have  fo  much,  and  the  grantee  fo  much. 
Dyer  and  Manwood  held  the  apportionment  good.  Mo.  114. 
pi.  255.  Pafch.  2o£liz.  Anon. 

(F)  In  Equity.'     In  what  Cafes.  [18] 

1.  Ti^ONEY  was  covenanted  to  be  laid  out  on  land  to  U  fettled 
-^^  to  die  ufeof  A.  for  life,  remainder  to  the  firft,  &c.  fon 
of  the  marriage  in  taile  male,  remainder  to  A.  in  fee ;  and  in 
the  mean  time,  the  money  being  1 0,000 1.  was  to  he  placed  out 
uponjecmritiesy  and  the  intereji  ariftngj  to  he  paid  to  fuch  perfons  as 
fi)ouid  he  entitled  to  the  rents  of  the  lands,  when  purchafed  and 
fettled  according  to  the  limitations.  There  was  no  ifTue  of  thi 
marriage;  the  10,000!.  was  placed  out  on  a  mortgage,  and  thi 
intereft  payable  half  yearly.  A.  died  in  the  broken  part  of  the 
half  year.  Lord  Macclesfield  (aid  ^  the  reporter  fays  he  un- 
derftood  him)  that  tho'  A.  died  in  the  broken  part  of  the  half 
year,  yet,  this  interefl  fhould  not  be  uken  as  a  rent,  but  ihould 
be  apportioned,  and  a  proportion  go  to  A.'s  adminiftrators. 
a  Wms.'s  Rep-  171.  176,  Trin.  1723.  Edwards  v.  Lady  War- 
wick« 

% 
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$•  By  A  truft  in  a  marriage  feCdenient,  puritans  f^r  dffvghtifi 
fvere  to  be  raifed,  payabU  at  li^  or  marriage ;  0;?^  mainUnance  in 
iki  nuan  iiwu^  fayabk  half-ytarlf  at  Lady^Day  and  Mich,  until 
ibi  pmrtioms  become  payaUi.  The  eldeft  daughter  attained  18  in 
Augttft  }  the  queftion  was,  if  any  proportion  of  the  maintenance 
was  to  be  paid  from  the  Lady-day,  to  the  time  in  Auguft  F  And 
the  Matter  of  the  Rolls  decreed  maintenance,  to  be  paid  for  that 
time  in  proportion;  and  fatd,  that  maintenance  is  always  fa- 
voured,  lieing  for  the  daily  fubfiftence  of  children,  and  not  like 
intereft,  which  is  only  for  delay  of  payment  of  what  ia  due ; 
uriiereas,  in  this  cafe,  the  portion  is  not  due  till  18.  2  Wms/s 
Rep.  501.  Mich.  1728.  Hay  v.  Palmer. 

3.  Upon  a  petition  at  the  Rolls  by  Sir  Robert  Raymond,  Ch« 

[f.  and  Ventris  Efq;  adminiftrators  with  the  will  annexed  to  the 
ate  Lord  C.  J.  Holt,  and  being  alfo  appointed  truftees  by  the 
Court,  to  execute  the  trufts  of  the  faid  will  (the  executors  and 
truftees  by  the  faid  will  having  renounced  their  truff)  for  di-> 
teAion  of  the  Court  on  this  Cak,  viz.  The  refidue  of  the  tef- 
taXOTSferJonal  eftate  was  decreed  to  be  laid  out  in  purchafe  of  land^ 
iobejettlid  according  to  dire&iom  in  the  willy  and  until  proper 
purcoafes  could  be  made^  the  money  was  to  be  put  out  in  government 
or  otberjecuritiesy  with  the  approbation  of  the  Mafier  \  and  the  in» 
tere/l  of  the  money  was  to  be  paid  to  the  trufiees  to  be  accounted  for 
if  them  to  fucb  perfons  as  Jhould  be  fuccejpvebf  entitled  to  the  rents 
if  the  landsy  when  purchafed^  according  to  the  will^  bfc.  part  of 
the  truft  moTuy  was  invejled  in  South  Sea  annuities ;  Mr.  J.  H« 
being  tenant  for  life  (with  remainder  to  his  brother  Mr.  R.  H.) 
oEod  %S^b  ffjanuary^  1728.  The  widow  and  adminifiratrix  of 
J.  H.  cUnms  an  apportionment  of  the  ha^^ years  dividend  or  annuity^ 
due  and  paid  the  Lady-day  next  afier  her  hufband^s  deaths  as  in^ 
terejl  due  to  him^  at  the  day  of  his  death  $  on  the  other  hand, 
R.  H.  as  next  in  remainder,  infifts,  that  in  regard  his  bro- 
ther J.  H.  the  tenant  for  life,  died  before  Lady  day,  1720.  when 
the  half  year's  dividend  or  annuity  became  due  and  payable^  he, 
as  next  in  remainder,  is  entitled  to  the  whole  dividend,  as  he 
would  have  been  to  the  whole  half  year's  rent,  if  the  money  had 
been  laid  out  in  land.  It  was  ordered,  that  the  faid  half  year's 
dividend  (hould  be  apportioned  by  the  truftees,  and  that  fo  much 
thereof,  as  bv  compuution  was  due  to  J.  H..  at  the  day  of  his 
death,  ihould  be  paid  to  the  adminiftratrix,  and  the  refidue  to 
R«  H.  the  next  in  remainder;  for  that  thefe  annuities  are  in  na- 
ture of  intereft,  which  tho'  payable  but  half  yearly  (as  intereft 
IS  often  referved  on  mortgages,  and  other  fecurities)  yet,  whiero 
f^  *9  ]  '^^^^^^  is  given  for  life,  it  is  always  computed  to  the  day  of  the 
death  of  the  tenant  for  life,  or  to  the  day  of  paying  the  princi* 
pal.  But  as  to  another  claim  by  her  as  adminiftratrix  to  her 
buftumd,  as  to  the  growiniintereji  of  boooL  South  Sea  annuities^ 
Vrhich  vrcrefold  by  the  truflees  1  ith  Augujl  1727  fVi  order  to  raipe 
nwmyfkr  a  purchafe^  from  the  Lady  day  next  before  fucbfale ;  the 
Covrt  was  of  opinion,  that  (he  was  not  entitled  to  any  aUow* 
aace^  for  inureft  of  Uiat  fum,  though  the  truftees  having  pur« 

chafe^ 


^hdM  llie  fiime  In  the  micMDe  of  the  haJF  fear,  when  thre« 
months  intereft  had  ifKutred  upon  them,  and  Mr,  J.  M.  bad 
made  an  allowance  for  fo  much  intereft  as  was  incurred  at  tht 
time  of  the  purchaie,  out  of  his  eftate  for  life,  and  the  fums  lb 
dedu£ked  by  the  truftees  out  of  the  next  dividend,  .were  added 
to  the  principal  truft  money ;  yet  the  Court  would  not  make 
ker  any  allowance,  for  the  intereft  incurred  from  Lady-day 
1727,  to  Auguft  f2th  following,  when  the  annuities  were 
rad  ;  becaufe  they  being  fold  to  make  a  purchaie  of  land,  J.  H« 
the  tenant  for  life,  would  be  entitled  to  the  growing  half  year's 
jrent  at  Michaelmas,  in  lieu  of  intereft,  and  ought  not  to  have 
both  ;  per  Jekyll,  Mafter  of  RoUs.  M.  S.  Rep.  Hill.  3  Geo.  a« 
KaymcKid  Ch.  J.  and  Ventris* 


annrentice- 


(A)   Who  (hall  be  faid  to  be. 


^  not  being  party,  makes  n9  appnnticejbip.    2  Salk.  479.  pi.  p  ^'Slt* 
a8.  Trin,  9  W .  3.  B.  R.    The  Cafe  of  Chcfterficld.  4;..  j«m/ 

Mt  Cafe» 
S»  C.  asd  S.  P.  admitted.— 12  Mod.  132.  Tbe  Kiof,  aadjerri(ba»  and  mbabili«nUof  Chefter- 
ffdL  S.  C.  and  S.  P.  admitted.-^aith.  400.  Ch«ftcrfield  v.  Walton  Pariih  S.  C.  *  8.  P.  nU 
micted. 

2.  An  apprentice  muft  be  by  deed,  and  cannot  be  difcharged  but  8-  j^*  >^ 
by  deed  5  per  tot.  Cur.  6  Mod.  182.  Trin.  3  Anns  B.  R.  the  ^J^^' 
Queen  t.  Daniel. 

(B)  The  Power  of  the  Mafter. 

I.    AN  apprentice  to  a  fur^eon,  was  fcnt  by  his  mafter  to  the  J?f*^]^^^ 

-^  Eaft  Indies;  adjudged  that  a  mafter  cmnot  fend  his  ap-  Xt^tdXy 
prentice  heymd  fecy  except  himfeif  goes  with  him;  but  he  may  iireed,  or 
fend  him  to  any  part  of  England.     Brownl.  67.  Hill.   13  lac.  «!»***«»•• 
Coventry  v.  Wmdall.  appwaict^ 

fliip  doch  inpott  fC»  ai  if  tiie  nafter  be  a  mcfchant,  adveaturer  or  failor.  Hob.  134.  pi.  18^ 
Covomy  v.  Woodkall.  &.  C. 

s.  If  the  apprentice,  an  infiuit,  nujbibavi  himfeif,  the  mafiir  [  M    ] 
iEHry  arriB  bm  in  hia  fervke^  §r  cmptain  t9  a  juftia  •fptiUty  to 

C  3  i^ye 


|9  aipsntfce. 

have  him  punifhed.    Cro.  C.  179.  pL  3.  Hill^'    5  Car.  B.  R^^ 

Gibert  v,  Fletcher. 

3.  Information  was  brought  againft  the  mafter  for  immoderate 
beating  his  apprentice  by  indenture^  and  held  that  it  lay,  and  th« 
defendant  was  convided.  2  Show.  289.  pi.  288.  Pafcb.  35  Car^ 
2,  B.  R.  the  King  v.  Keller. 

4.  If  an  apprentice  in  London  marries  without  hismajfer'sconfint^ 
the  mafter  cannot  turn  him  away  for  that  reafon,  but  he  mult  fue 
his  covenant.  2  Vern.  293.  pi.  443.  Hill.  1704,  at  the  end  of 
the  Cafe  of  Stephenfon  y.  Houlditch. 


(C)     Anions,  &c.  by  the  Mafter.     In  refped  of 

Strangers.     And  Pleadings. 

I.  npRESPASS  quare  N.  apprenticium  fuum  cepity  &c.  is  good>  ^ 
with  [outl  counting  when  he  was  detained^  and  how  many 

years  hejhould  be  apprentice -y  for  he  (hall  not  recover  the  apprentice, 

but  damages  ;  Br.  Faux  Latin,  pi.  38.  cites  38  H.  6.  31. 

2.  Trefpafs  of  an  apprentice  taken  fhall  be  quare  apprenticiu/n 

cepit^  2Xii  not  fervientem  \  for  then  the  Count  fliall  abafe  the  writ. 

Br.  Faux.  Latin,  pi.  38.  cites  21  H;6.  31. 
Theindcing  j,  A£lion  on  the  Cafe  by  A.  againft  B.  for  inticing  his  appren-? 
tk^^toTde!"'  ^^^^  ('^  being  a  tradefman  in  London)  to  depart  from  his  fervicc 
partfromhit  for  6  days,  and  diverfe  times  to  take  money  out  of  the  box  of  the 
mafter  is  Ihop,  and  play  at  cards  with  B.  and  that  B.  cozened  the  appren- 
iScc"©? ^t  ^'^^  >  ^^^  Court  thought  A.  might  well  have  aAion  for  the  de- 
pubiic  nt-  parture,  and  lofing  the  money  is  a  damage  to  A.  and  the  cozenage 
tore,  but^  is  but  an  aggravation  of  the  offence,  and  for  that  the  apprentice 
wmedTls'*  ^^in^felf  only  fliall  have  an  action  5  but  in  this  cafe,  beeaufe  the 
by  an  adion  damages  were  intire  with  refpe£l  to  the  cozenage  as  well  as  to  the 
•nche  Cafe,  dcparjure,  A.  could  not  have  judgment  by  the  better  opinion  of 
mty^'wri!  *5  Court.  Noy.  105.  Mich.  43  and  44  £liz.  C.  B.  VaUey  v, 
maintain.      Richmond. 

6  Mod.  181. 

Trin.  3  Ann.  B.  R,  the  Queen  v.  Daniel. 

Tlaym.  200.       4.  Cafe  \\e%  for  feducing  an  apprentice  yr^iw  hisfervicey  per  quod  t 

viBercSJC.  ^^^  matter  lofes  his  fervice.     Admitted.     Lev.  299.   Mich.    22 

^a  Saund!  Car.  2.  B.  R.  Hamilton  v,  Vere. 
169.  s.  C. 

5.  Indiclment  for  eaufmg  an  apprentice  to  abfmt  himfelffrom  his 
mafter,  and  keeping  and  detaining  him  in  that  abfence.  It  was 
moved  to  qua/h  it,  beeaufe  not  a  thing  of  a  public  nature,  being 
no  other  than  an  adion  on  the  Cafe  \  but  the  Court  faid  it  vras  a 

grea^  ofrcnce,  and 
mur  if  he  would. 
Kitchner. 


;iion  on  tne  \.^aie  \  due  cnc  v^ourc  laia  u  was  a 
would  not  quaih  it  \  but  left  die  party  to  de> 
12  Mod.  195.  Trin.  10  W.  3.  the  King  v. 

s  ^^*  d  ^'       6.  A  n  indi£fment  was  for  procuring  an  apprentice  to  depart  un/atv^ 
jadgmcni      -A^')  ^^^^  ^^^  mafter,  and  feducing  him  to  take  and  tarry  away  hit 


maJ1er*s 


mafiei^sg9od$l  Tlie  defendant  was  found  guilty,  »)d  it  was  movtd  wnawy^ 
that  this  was  only  a  private  injury,  for  which  cafe  lies^  and  not  in  ^^^  Trio. 
its  nature  public  to  maintain  an  indictment;  belides,  no  h&  is  13  Anns 
laid  to  be  done  in  purfuance  of  this  inticing,  and  as  to  the  carry-  ®- ^-  ^-  C* 
ing  away  the  goods  no  venue  is  laid  where  the  goods  were  uken  JUaiament 
away;  and  judgment  was  arrefted.    i  Salk.  380.  pi.  17.  Hill.   2  heidaaueht» 
Ann.  B.  R,  the  Queen  v.  Daniel.  i*'"*-  ^y'- 

191.  pK  SI.  S.  C.  and  heU  nawght.       ■ :  S.  C.  cited  6  Mod.  189.       ■     6  Mod.  «88.  Mkh.  j 
Aniue  B.  R.  the  Qjieen  v.  Collingwoody  S.  P.  held  accordingly. 

7.  A  c^nyRtf^ /7^/9ff  ^/rf/^^  will  not  lie  for  inticing  an  appren-  r    2|    3 
tice  or  ferrant  from  his  mafter ;  but  if  one  will  take  away  my  ap- 
prentice or  fervant  with  force^  trefpafs  will  He  for  the  mafter,  de* 

elating  upon  the  fprce,  per  quod  fervitium  amifit ;  per  tot  Cur« 
6  Mod.  182,  Trin.  3  Annas  B.  R.  the  Queen  v.  Daniel. 

8.  If  a  man  knows  that  an  afprentict  ran  away  from  hh  mafttr^ 
and  be  keepi  and  employs  bini,  the  proper  remedy  is  to  bring  an  ac- 

'  tienforfo  much  money  paid  to  tie  plaintiff's  apprentice  in  wrong  of 
the  plaintiff \  per  the  Ch.  J.    Barnard  Rep.  in  B.  R.  Pafch.  2 
Geo.  2.  at  the  fittings  at  Guildhall,  Aynefworth  v.  Wood. 


(D)  Of  fuing  Bonds  for  Apprentice's  Fidelity,  &<:• 

I.  TN  debt  on  apprentice's  hond,  that  if  apprentice  (hould  embez^  Iti»  not  fufc 
-*•  zley  &c.   and  if  within  20  days  after  notice  given  thereof /«  ^^^J!^}*^ 
defendant  and  one  A.  znA  proof  to  them  made,  &c.  mewing  to  de-  yvasm^^e, 
fendant  and  A.  a  confcjjion  under  hand  of  iht  apprentice  is  not  proof  but  piamtilf 
fufficient,  the  apprentice  being  not  fide  dignus,  and  notice  and  JJ^^IaJ^-^ 
proof  ought  to  be  given  to  them  both  together,  and  not  to  one  at  fJao  ibat  be 
one  dme,  and  the  other  at  another  time.    PlaintiflF  (hould  (hew  in  embcaa^Jedi^ 
what  place  be  become  apprentice^  and  that  lie  wasfuch  a  per/on  as  JJ^  ^^n^ 
vugbt  be  apprentice  by  5  EL  and  tho'  the  ftatute  is  not  pleaded  de-  material  ua. 
fendant  {hall  take  advantage  thereof,  becaufe  it  is  a  general  ftatute.  i^^*  ^^ch  a 
Cro.  E.  723.  pi.  55.  Mich.  41  and  4a  EHz.  C.  B.  Cardinall  v.  "^7^ 
Heflcett.  henuiftaUb 

all^  how  the  proof  was  made.     Cro.  J.  488.  pi.  8,  Trin.  16  Jac.  B.  R.  Lee  ▼.  Fydft, 


.%  2.  Bond  was  given /«>r  the  truth  andhonejly  of  an  apprentice. 
The  mafter  pretended  goods  were  loft,  and  got  the  apprentice  to 
fign  a  note  as  of  particulars  of  the  goods  loft  and  the  value  of  them, 
but  let  the  note  deep  for  two  or  three  years  without  acquainting 
the  obligor  with  it.  An  iffue  was  dire£ted  on  a  quantum  damnific 
catuSy  but  the  note  not  to  be  given  in  evidence,  and  afterwards 
the  defendant,  the  mafter,  being  nonfuit  upon  full  evidence,  a  per- 
petual injundion  was' decreed  againft  the  bond  for  all  breaches  paft 
before  the  ailion  -brought  by  the  mailer  at  law.  Fin.  R.  47.  Hill. 
25  Car.  2.  Trift  v.  Buckeridge. 

3.  A.  a  father,  on  putting  out  his  fon  apprentice  to  B.  was  j^^hl^I? 
WixAvaz  bond  of  lOOoLtincdiy  for  his f on' s fidelity.  The  fon  imbez-  uu.KinJ^i 
xies  103/.  wbici  A.  paid,  but  defired  B.  to  trutt  the  fon  no  more  tiine4,.S.C. 
with  caih,  or  but  very  fparingly.  About  a  vear  after  the  fon  em-  ^J^c.'^kL 
bcszled  about  300U  more,  and  <b  it  ftood  for  feveral  years,  when  acooidmgl/« 

C4  upon 


St  ai^ptrentice* 

Upon  account  it  appeared  he  had  embezzled  a75oI.  but  of  this  B* 
gave  no  notice  to  A.  till  two  years  after  the  apprentice(hip  end« 
ed.  The  Matter  of  th^.  Rolls  decreed  A  to  pay  the  lOOoL  over 
and  above  the  203K  before  paid,  but  Ld.  C«  ICing  decreed  the 
payment  of  fo  much  as  would  make  it  in  all  icool.  and  the  2031. 
to  be  as  part  of  it.  2  Wms/s  Rep.  288,  Trim  1725*  Sbep* 
herd  V.  BptchcT. 


I  2^  1    (£)     Chargeable.    In  what  Cafes.    An4,  How. 


$.P.admk.  f.  A  PPRENTICE  fh^ll  not  b^  charged  to  account  by  a  writ 
y^tJTc;"       ^  f^^'^^^    F.  N.  B-  i.'9.  (D) 

bf  the  name  of  «ii  appnotice  it  not  chtrgeable  ui  accomit  1 1  Rtp.  I9.  b.  ciiei  S.  C.  !?•  S.  S.  5. 
]|JS  &  7  H.  4*  14  b. 

But  an  apPTOitice  may  bt  charged  in  account  tifom  eoi/attrat  receipts,  mrhich  do  not  ooDcero  diC 
•r4iaii')r  cn4»  of  his  nailer.    3  Le.  63.  pi.  91.  Hill.  19  Elii .  B.  R.  Rivers  v.  Pudity.  ^ 

2.  Trrfpafs  upon  the  Statute  of  Labourers  agait^  ttfinnmtffr  * 

departing  within  the  ternty  the  defindant  faldj  that  hi  was  apprentice 

"      with  him  in  the  nvjjiery  efy  &c.  and  he  would  n^t  teach  him  the  mjf* 

' t  Ury%  hut  hfat  himje  that  he  iQuld  pot  (i^ell  mth  ^/p.  Judgment^ 

&c«  and  it  was  heul  double^  viz.  the  teaching  and  the  tattety^  by 

».  which  he  relied  upon  the  teaching*   Br.  Double,  &c«  pi.  70.  citef 

39  E.  3,  22- 
If  flitter  3.  Where  a  man  is  bound  that  he  fimll  f^rve  for  10  yearly  and 

|^8»  WW-  yj^Jr  ^^^  ^yj^  bimjelf  without  fpecial  licence  of  hu  majkr^  there  it 
lunfdgbU  ^  fufficient*  to  fay  that  he  feryed  \  o.years  and  did  t^ot  ahjeni  himfe^ 
/ervic4  41     Ufithout  Aecial  iicen^e^  3fc.  without  ^m;i»^  the  nuniher  of  licences 

tht^twi  ^'^  ^^^  ''^^i  f^""  '^  "^^y  ^  ^^^^  ^^  licenced  him  ipoo  time^ 
defendant  ^H^  where  a  licence  is  pleaded  he  ought  tojhew  the  plfi^e  whercy  ice. 
Juftifiet  by    Bh  Pleadings,  pi.  96.  cites  6  £«  4.  a. 

virtue  of  i  o  ^ 

tieitiee^  tt  that  time  the  maftfr  cannot  en  that  declantion  cive  evidence  of  a  leavinf  him  at  ajwther 
time,  for  there  the  time  is  material,  an4  it  Qot  Ul^€  ^  tranl^ory  matter  ip  trpfpift  ;  |^r  H0U9  Gh.  J, 
4^  Mod.  70,  Mich.  aAniue  B.  R.  Anon, 

^jftheo^eev      4.  An  infint  of  16  years  bound  himfelf  apprentice  in  Lon- 

« infanta.  ^^^  ^^^  *^'  ^^^^  ^^^X  ^^^^  ^^^^  pf  fais  mftltcr's  money,  In -^. 
hove  the  age  the  indenture  are  thefe  words.  That  the  ^ipprpntice^^//  be  loyal  ^ 
ff  u  yearf  fecretafuq  vebtret  &  fimilia,  without  other  words  of  covenant  e^- 
2i/^/apT  P'"^^^"*  ^^  covenant  agaipft  him  the  Court  held,  that  thofe 
prentice,  but  wofds  imply  coven^nty  and  fe^mpd  of  opinion,  that  by  the  cufton^ 
the  Court  of  Lpndon  the  a£lion  lay  agaiqft  himt  Mo.  135,  pi.  280.  Trin* 
P^Ti  25  Eli».  Stanton's  Cafe. 

this  cuibm  a  futUter^i  fovpi^nf  (hall  ffot  bin4  hm,  Cro.  E.  6^X9  45J»  pi.  11.  Hill.  ^1  Elif.  B.  R, 
Walker  V.  Ni'cbolfon. 

In  an  a£lton  of  oovciiant  upon  an  infant's  indenture  of  epprenticcfliip*  the  plaintsflT  fet  forth  the 
euftom  of  London,  thiatone  ^bove  14,  and  under  2  < «  unpiarried*  may  hi^d  hin\fcif  apprentice,  ai|^ 
that  the  mailer  thereupon  ihall  have  ule  remedium  againft  him  at  it  he  were  %i»  and  alleged  that 
defendant  went  from  MiftTvice  per  quody  ^^  c.  The  Court  held,  that  by  the  words  (tale  remedium) 
an  a^ion  of  covenant  lies  apainft  him  at  againft  a  man  Of  fbU  age  |  and  the'  by  common  law  or  the 
ftitv'e  his  covenant  (hall  not  bind  him*  yet  by  the  cattom  it  fhalL  Mod.  ft?!.  p>«  2%*  Trin.  99 
Car.  a.  B.  R.  H^rn  v.  Cbaodler.*«*^Admitted  that  coTcaa&t  lies.  %  Ycm.  ^t  pi*  4i5*  Hil). 
J7Q4»  at  J|e X  u  of  t]^  Cafe  of  Stt^pbeftToA  v,  H'oulditch. 

5.  BcH 


K.  Mi  was  bAmght  m  a  bond  eMered  inU  ly  an^iipprintUe  M 
ASvtr  vp  a  true  and  ju/l  account  of  aUwans  atlivered  to  him  t0 
tradi  witbaL  It  was  objeded,  that  this  was  void  by  the  ftatute  of 
5  EMz.  [cap.  4*]  But  per  tot.  cur.  cleaH/i  all  fuch  contraAs  are 
CMitof  this  ftatute,  that  being  only  to  make  contra£b  void  for  the 
having  an  apprentice,  whereas  this -is  only  for  the  makJAz  ajuft 
account,  which  is  a  collateral  thing ;  and  judgment  for  the  pkintiC  . 
3  Bulft.  179.    Pafeh^l4  Jac.  Bennet  v.  l&liield. 

6.  In  aftion  of  covenant  brought  againtt  an  tniant-apprentioe^ 
for  departing  from  bisfirtjfce  withoat  licence,  it  was  held  that  he  is 
not  bound  fy  any  covenant  or  obligation  of  his,  either  at  coo^mon 

law,  or  by  the  ftatute  of  5  EL    WQ.  C^.  179.  pi.  5.   Hill.  5  Caiv  *     -    ' 
B.  R.   Gilbert  v.  Fletcher,     ^  '  ,  s 

7.  One  bound  apprentice  to 'a  taylor  in  Oxford,  marriet  at  the  [    2}    ] 
end  of  2  years,  and  after  ferved  out  die  reft  of  his  cime«  Covenant 

will  lie  againft  him ;  but  it  is  no  lofs  of  Ww  freedom^  and  a  manda*  ^'  ^J^ 
mus  will  lie  to  make  him  free.     Lev«  91.  liiU.  14&  15  Car.  2^  end  ▼.  the 

B.  R.     Townfend's  Cafe.  Miroiof 

C.  bui  die  pmttt  oflcorenant  doci  not  appear.         ■   ■  IUym>  69.  S«  C.  but  8.  f,  ^oetno^  *ff*»'S 

Vttt  ibid.  9*.  S.  C.  ft  S.  P.  admitted.  «. 

8.  Debt  4pon  bond^  fq(  the  faithful  fervice  of  an  apprentice^  coo'^,  T 
dtdoned  amongft  other  things.   That  the  apprentice  Jhould  givejan 
account  of  bis  mafier*o^wareSy  &c.  upon  reajonable  demand.     The 
defendant  pleaded  performance.     The  plaintiff  repBed^  that  fuch 

goods  came  to  the  hands  <o{  the  apprentice  at  H«  and  that  he  was 
required  to^  give  an  account  thereof,  but  refuted.  Exception  was 
taken  to  the  replication,  tlyt  it  was  not  /aid  who  required  the 
apprentice  to  account,  nor  to  wbom^  and  like  wife  that  it  was 
iadtunc  &  ibidem  recufavit,  but  not  adhuc  recu&t;  and  held  to  be 
ill.  Lutw.  386.  389.  Hill.  I  k%  Jac.  !•  C«  B«  Llwes  v. 
Vaughan. 

Q.  An  apprentice  was  turned  over  to  A.  according  to  the   ' 
^ftom  of  the  city  of  London,  before  the  chamberlain^  &c.     The 
a/fynee  canmt  maintain  covenant  on  the  indenture  of  apprenticefliip; 
for  he  is  no  party  to  the  deed,  andkcuftom  cannot  make  an 
affignee,    Show  4.  Pafch.   i  W.  &  M.  Barker  v.  Beard  well. 

10.  Ct/vemiHi  lies  not  againft  an  apprentice,  being  an  infamtm 
7  Mod.  15.  Pafch.    i  Ann.  B.  R.  Lilly's  Cafe. 

1 1.  A  waterman's  widow  took  an  apprentice^  who  went  tofoa  Aad  ifhabt 
[•being  preifed  into  the  Queen's  fervice]  and  earned  a  tickets^  JSPdeftc 
which  came  to  the  defendant's  bands.    She  brought  trover  for  the  ^  {« fuig. 
tickets,  and  had  judgment;  for  whatever  an  apprentice  gains  belongs  cienc 

to  tb^ majl$r^  and  he  may  have  aStim  for  it.     i  Salk.  68.  pi.  8.  !* i* p" ^ 
Trin.  2  Ann.  B.  R.  Birber  v.  Dennis.  Tp  ag^ed 

if  he  were  a 
legal  appHBtkc;  and  It  bciiig  o^cAedf  that  lie  wat  Mt  a  legal  apprentiott  Holn  Ch.  T.  faid  he  would 
^odciibiid  him  an  af  prevtkt  de  Mo^  and  that  U  fufictent  againft  the  daieodaoti  befog  wraagdoeia. 

J  2.  An  apprentice's  etfibezzUng  or  mating  ufe  rfbis  nrnftet^s  ca/b^ 
will  be  Oifirfeituro  of  bis  indenturH\  for  he  has  only  the  cuftody 
ff  hisma^er^Soodf  J  percnr.  loMod.  144.  Hill.  11  Ann,B,  R. 

13.  ^prentices 


• 

^dhdli  hvLt  the  Cmirt  refufed  it,  and  faid  it  was*a  ^dod  order,  it 

being  hard  a  mafter  fliould  keep  one  who  could  do  him  no  fervicet 

and  Che  jpariih  in  the  mean  time  go  free.    Skin.  114.  Trin.  35 

Car.  2.  B.  R«  Anon. 

Carife.  tbS.   '  6.  In  9rders  to  discharge  apprentice,  the  difcharge  muft  be  under 

199.    Tfae   the  hands  and  feals  of  4 juftices  of  peacei  according  to  the  ftatute  ; 

^jjj  ^*       but  in  a  certiorari  to  remove  the  order,  it  is  fuf&cient  in  the  return 

foftms^io  be  ^o  take  notice  of  the  order  fo  made ;  for  it  is  not  necefiary  to  cer- 

S.C.  tod  the  tify  the  difcharge  itfeif.    a  Salk.  470.  pi.  2.  Mich,  7  W.  3.  B.  R, 

Court  held     A  Aon  '  /  ^ 

Ihft  order,     ^^^^' . 

•oc  being  uader  the  feab  of  the  jufticet.  «4iich  it  eipreffly  required  by  the  ftatiiteft  to  be  a  ntttrl&l 

4efed,  end  therefore  it  wet  ^ualhed. 

EicMtioa  WBS  takento  an  vrderfw  dijcbt^ttg  an  apprtnticet  that  it  wat  not  mder  thehaads  ati4 
feals  of  4  juftices,  as  the  ftatute  difeds.     Sed  bob  allocatur;  for  it  flifliceth  that  it  ia  faid  In  the 
.Mcord*  that  the  order  was  under  their  hands  and  fealst  the  order  itfeif  being  delivertd  to  the  mafter 
for  hit  indemnity.  Cumb.  J44.  Mich.  7  W.  3.  B.  R.  Gately  t.  Green. 

An  ^€r  rfJMiceifir  difcharging  an  apprentice  upon  the  ftatute  of  5  Elis.  was  quaftiedt  it  being 
Wotfigmd  by  them»  as  the  ftatute  requires.  And  it  was  faid»  that  one  piece  of  wax  might  be  the 
feveral  feal  of  feveral  people*  putting  their  feal)  feverally  to  it.  7  Mod.  55.  Mich,  i  Ann.  B.  R* 
The  Queen  t.  Harris. 

{  26  ]  7.  By  the  cuftom  of  London  a  mafter  may  juftify  turning  away 
his  apprentice  {qx  frequenting  gaming^  and  may  juftify  it  before  the 
chamberlain  i  i^r  Cur.  a  Vern.  291.  pK  281.  Trin*  1693. 
Woodroflle  v.  Farnham. 

5.P.aecord^      8*   Sejions  cznnot  difcharge  Tin  zpprcntKc  per fakum,     Cumb. 

rs'^NTdl:  *^3-  ^*^'*-  5  W.  &  M  in  B.  R.  The  King  v.  Ch^ary- 

3  W.  ar  M.  in  B.  R.  The  King  v.  Gately«-i— S.  P.  dubitatnr  by  Twifden  &  Rainsford,  Se  adiomn* 

tv.    Mod.  iSy.  pi.  3|.  Trin.  29  Car.  a.  in  B.  R.  Watkinsv.  Kdwanls. ii  Mod.  349.  nk\u 

l«  W.  3.  the  King  v.  Hayh  S.  P.  and  Hole  Ch.  J.  held  ftrongly  that  it  wat  not  good.  .  .  i  Salk. 
M.  pi.  6.  Trin.  13  W.  3.  B.  R.  the  King  v.  lohnfon,  S,  P.  and  Holt  Ch.  J.  deliTered  the  refolu. 
Caoo  of  the  Courtt  that  the  order  was  good ;  buttaid»  tliat  if  it  had  been  a  newqueftioa»  heflwold  have 
held  a  prior  applicttioo  tofome  jufticeout  ^(cSiont  neceltary*  but  after  fo  many  orders  affirmed  in  thit 
Court  |f>  the  contrary*  it  is  too  lace  to  unfettle  that  now.— *-ii  Mod.  553.  S.  C,  and  the  King  v^^ 
fenwick,  S.  P.  by  Holt  Ch'.  J.  accordingly.-— —S.  C.  cited  la  Mod.  350.  fays  it  was  unanimouflf 
tef^hred  to  be  |ood ;  and  Holt  laid,  he  was  brought  to  that  refolution  rather  from  the  neceflity  of  the 
thingtthe  pradice  being  all  fo,  than  any  rcafon  he  faw  for  ir.— S.  P.  by  Holt  Ch.  J.  and  the  order 
#is  coriirmed.  ix  Mod.  499.  Pafch.  13  W.  3.  the  King  v.  Dillon.——**  Salk.  491.  pi.  56.  the 
King  V.  Johnf«n«  S.  C.  Oc  S.  P.  accordingly. 

The  Alt.  $  p,  Seffions  may  order  money  to  be  returned  to  the  apprentice;  per 
Ai?to  *thelr  ^Y^^  J-  but  Holt  Ch.  J.  contra ;  for  the  ftatute  relates  only  to 
difcretion,  apprentices  in  hu(bandry,  and  fuch  like.  Cumb.  204.  Pafch. 
ner  Keeiiig  5  \v,  &  M.  in  B.  R.  The  King  V.  Cherry. 

Ch.  J.  Mod. 

%  dI.  6.  Mich,  ai  Car.  i.  B.  R.  Anon  — -^S.  P.  Skin.  108.  Duhaiocrs  Cafe ;  and  there  Saundei* 
Ch.  J.  cited  ^  p^fe  wherv  part  of  the  money  was  returned  though  the  difcharge  tMir  through  the  ap^ 
^frentice^t  awn  default  -i—  %  Show.  289.  pi.  289.  the  King  ▼.  Duhiamel.  Pafch.  3  c.  Car.  t,  B* 
R.  the  5.  C.  the  felfions  on  oompUint  of  immoderate  beating,  and  not  providing  neceiSary  meat  and 
drink  for  the  apprentice,  made  an  order  for  his  difcharge  and  returning  the  money  he  had  with  him. 
and  for  his  delitering  up  his  indentures  and  wearing  apparel » and  it  was  rifolvcd  that  they  had  power  to 
difvharge  him  by  the  ftat.  43  Elis.  though  not  bound  out  by  the  parifli  {  and  alfo  that  they  had  power 
to  order  the  returning  the  money  as  an  incident  infeparable  to  the  otherf  and  confirmed  the  order.  . 
12  Mod.  553.  Trin.  13  W.  3.S.  P«  as  to  the  reftoring  the  money,  and  Holt  Ch.  J.  faid  the  order  was 
very  good  as  to  that  point ;  for  the  words  of  the  ftatute  are,  That  they  ihall  do  what  in  equity  they  (hail 
diink  proper,  aDd  the  <mier  was  affirmed  per  Cur.  the  King  ▼.  Johnioa*  and  the  King  v.  Fenwick.-- ^ 
I  Salk.  67.  pi.  3.  Hill.  1 1  W.  3.  B.  R.  Dillon's  Cafe.  S.  P.  held  ioooidii«ly.—- ^  Salk.  490.  pi. 
o.  faid  to  have  been  fo  adjudged.— ^-Seflions  ordered  an  adminiftrator  to  refuniii  (he  money  the  inteftate 
had  received  with  the  appientice  |  the  %»hoIe  Court  feemed  ftroogly  of  opinion  thi^  thii  wm  not  good ; 
lor  how  mn  the  juftices  examine  the  nutttr  of  aflett  ?  and  their  older  it  mC  like  a  jii4|ae8t  which  an 

atc»tii( 


i 


jaBpkaa»afld«rbichbil««yfac  bonk  tefbtorii,  but  bdibcifttficyaiAM^ 

biffiCelf.     II  MoO.  ixo.  PaTcb.  6  Anott  B.  R.  tbe  Queca  v.  SundUfa.  . 

• 

ID*  Orderby  jufticcs,  that  an  apprentice,  whofc  matter  was  dead,  iMi-  SJ^ 
ihould  fervc  the  remainder  of  his  time  with  his  maftcr's  widow's  '^'^i*  L^' 
Iccond  hufband.  Upon  motion  the  order  was  quafhed ;  for  the  Wiiiitm't 
jiifiices  cannot  turnwer  an  apprentice \  though  he  applied  to  them  Cafe,  s,  p. 
Aat  cannot  give  them  a  jurifdiSion.  Cumb,  324,  Pafch.  7  W.  "•Jt^"^ 
3  B.  R.    Tlic  King  v.  Chaplain.  ^^  t^^\  ^^ 

faid  ic  wal^ 
it  Id  be  coafidcrcd. 

1 1.  Power  to  difcharge  apprentice  extends  only  to  fuch  trades  Bitendt  ooc 
ts  ^te/petiaUf  named  in  the  ftattite.  2  Salk.  471.  pi.  4.  Mich.  7.  f  <*^"^*»V 
W.  j/ The  King  y.Gatdy.  *'*^*^  ^^ 

3$4.  Hin.  8  W.  3.  B.  R.  S.  C.  5  Mod. 939.  S.  C.  *  S.  P.  MMvdia^ 

12.  It  feema  reafonable,  if  a  mailer,  who  is  bound  to  keep  an 
apprentice,  turns  him  out,  whereby  he  is  liieif  to  becoma  chargeable 
to  the  parifli,  upon  complaint  of  the  church^wardens  the  jufticc 
may  order  die  mafter  to  take  htm  again;  and  it  feems  that  the 
jrmedy  muft  be  by  way  of  indidment;  per  Holt  Ch.  J.  Cumb* 
405.  Hill.  9  W.  3.  B.  R.  Anon. 

1 3.  Juftices  at  fef&ons  are  proper  judges,  whether  fit  to  oblige  //L  C  27   3 
to  take  apprentice  or  not.     a  Salk.  491.  pL  27.  Trin.  13.  W.  t.    - -, 

B.  R.  Minchamp's  Cafe.  ^     *-      '  *         ^    JS'j^V^^ 

appreotitt  agMoft  hU  wiU,  or  at  leaft  In  huftandry.    Show.  76.  Micb.  t  W.  ft  M.  The  Kiner 
twithat.  1  Show.  19 ;.  The  Kin;  v*  CJerk.    But  the  latter  reiblutiont  are,  that  be  it  tommtC 

Ubie.   Ibid. Per  3  juftices  againft  Holt  Ch.  J.  1  hey  nay  impofe  aa  aMrcoticc  in  bmAlZw^ 

biitiMCoiiarra^MM.    Carth.  94.  S.  C— — -3  Mod.  169.  8.  C,  ^^     ^ 

14.  If  a  mafter  licences  his  apprentice  to  leave  him^  he  cannot 
afterwards  recal  that  licence ;  per  Holt  Ch.  J.  6  Mod.  70.  Mich. 
%  Ann.  Anon. 

15.  Per  Cur,  fincc  we  allow  the  juftices  power  to  put  out  ap* 
prentices,  we  muft  allow  an  ^indiSfment  for  difobedicnce,  either  in 
cafe  of  iisr  receivings  turning  ofj  or  not  providing  for  (uch  appren^*' 
lice  as  the  law  requires,  i  Salk.  381.  pi.  20.  Pafch.  1  Aim. 
B.  R.  The  Queen  v.  Gould.  ^  . 

i6.  An  order  was  made  at  the  quarter-feffions  under  die  bands 
and  feals  of  4  juftices  to  difcharge  an  apprentice;  for  that  it  ap- 
peared  to  them,^  ui>on  the  oaths  of  phyficians  and  furgeons,  that 
he  bad  the  ting's  evil  to  fuch  a  degree  as  rendered  him  uncapable  of 
firvingy  the  order  was  quaihed  per  tot.  Cur.  Firft,  becaufe  it 
was  n^tfaid  that  anj  of  the  jujlicis  was  of  the  quorum^  which  the 
ftatute  5  EL  cap.  4.  f.  25.  exprefsly  requires.  Secondly,  becaufe 
die  juftices  have  not  power  to  difcharge  for  any  fuch  caufe.  MS. 
Cafes,  Trin.  4  Geo.  B.  R,  The  King  v.  the  Inhabitants  of 
Hales  Owen,  Com.  Shrop. 

17.  An  apprentice  bound  in  London  before  the  chamberlain  to  a 
firoomem  sriiois  a  g^oicr,  wl^ch  is  no  trade  witbia  the  sEliz.  cap. 

4* 


t 


*  * 


i 

fl tR%yhe difcharged by  thejuJHces ifhefervis  his mqfier  nd  tflM^ 

ian^  notwithftanding  paragraph  40  of  that  ftatute  exprefsly  faves 

^  &e  liberties  and  privileges  of  the  city  of  LoAdon  as  to  having  and 

retaining  of  apprentices,  and  it  is  declared  that  that  ftatute  (hall  not 

be  prejudicial  to  them;  for<per  Cur.  the  apprentice  being  out  <tf 

London,  and  fewing  bis  oiafter  out  of  the  trity,  there  can  be  no 

^  '  .  proceedings  againft  him  before  the  Chamberlain^  2  Ld«  Raym« 

Rei»»  I4I0.  Micir.  la  Geo.  the  King  v.  CoUingbount*  * 


J'mh)'  (0    Cuftom  of  London.      . 

fi.  7.  . 

r.jN  aftion  ot'fovenant  qn  an  apprenticefliip,  defendant  pleaded 
^  a  bye-la'do  in  London,  where  he  wa»  apprentice,  by  the  com- 
mon council  l^ere,  tbaty  if  any  freeman,  took  the  fin  of  an  alien  ap^ 
prentice^  the  covenants  and  bonds  Jhoiild  be  void,   and  adjudged  no 
plea,  for  they  cannot  make  the  covenants  and  bonds  void,  but  may 
fine  or  pimilh  fuch  mafter.    Mo.  411.  pi.  562.  Trin.  37  £Iiz. 
•  Doggerel  v.  Pokes. 
But  upon  a      aTBy  the  eujlom  of  London^  an  infant  above  the  age  of  12  years^ 
fr^^l  In  ^^y  bind bia^e ffaippxcnticc.     Cro.  E.  653.  pi.  I2.  Hill*  41  Eliz^ 

mffrcnticevck  8.  R. 

sctiop  liei^ 

hit  tllen  the  cuftom  of  London  muft  be  See  Keb.  376.  512.  Mould  ▼.  Wallis. 

• 

3.  By  the  cuftom  of  London^  executors  (hall  place  teftator's  ap* 
prenUce  10  another  mafter  of  the  fame  trade;  by»Holt  Ch.  J. 
I  Salk;  66.  pi.  I.  Mich.  JO  W.  3.  B.  R.  in  the  Cafe  of  die  King 
V.  Peck. 
[  28  3  4*  ^  waiemtan^s  apprentice,  is  not  within  the  ctiftom  of  London^ 
to  bind  bimfelf  being  under  21.  Arg.  and  agreed  by  all|  6  Mod. 
69*  M  ich.  2  Ann.  B.  R.  in  the  Cafe  of  Barber  v.  Dennis. 

5.  Other  cities  than  London^  have  no  fuch  cuftom  to  make  infants 
apprentices,  to.aiHgn  apprentices,  and  that  after  fuch  apprentice* 
ihip  they  are  free;  per  Holt,  i  Salk.  204.  pi.  2.  Pafch.  4  Ann.  in 
Cafe  of  the  Mayor,  &c.  of  Winton  v.  Wilkes. 


(K)    Settlement  by  Apprenticefhip.     Where. 


Mod.  328. 


I   c!*  tt-*  *•  A    P**^  B.  apprentice  to  C.  but  B.  is  no  party  to  the  deed\  B. 
'  cordiiigiy.—      "^^^  contiitued  a  year  with  C.  adjudged  that  this  makes  no  let- 

Comb.  445-  tlement  in  the  pari(b  C.  is  of;  becaufe  'twas  -no  fcrvice,  and  B. 

crre,*^.'c.  ^^  >^^  more  than  a  boarder  there  for  his  education,'  which  is  no 

accordingly,  ferviqe  to  make  a  fettlement.     2  Salk.  479.  pi.  28.  Trin.  9  W.  3* 

— -^*«»»-  B.  R.  the  Cafeof  Chefterfield. 

400.    Chef. 

terfield  t.  Waltwi.  S.  C.  accordingly.       '    'ii  Mod  1^1.  the  King  and  jcrrifea  and  Inhabitants  of 

Chefterfield,  S.  C.  accoidingly. Skin.  671.  S.  C. 

SS^t.^^.      2,  Mlfferdeii  fent  J.  H.  his  wife  and  children  to  Pamfwick,  and 
pi.  92.  s/c!  the  iei&ons  on  the  appeal  difcharged  the  orders  then  the  lame  per- 

fons 


♦f 


m,        *  »  I..     *       • 

torn  were  fentby  another  ordefto  Brimsneld,  as  the  place  of^dKffr  *y»»  ^«* 
birtfi;  Brimsfield  appealed,  ^  then  the  feffions  order  recited  the  ^'J^coi 
whole  matter  of  fad;  which  was^  that  y.  H.  was  an  apprennce  by  the  i^er 
deedy  to  9nt  y.  S.  a  butcher^  and  there  was  a  parol  agreement  to  live  *«<*  apprcn- 
onefirtnight  at  bis  father's  houfey  and  e^other  fortnight  at  his  mafter'^s.  ^^^J^'lf 
The  order  took  notice,  that  he  did^nol^Iivq^AO  days  at-pne  tifne  in  the  year  he 
one  place,  but  concluded  thaf  he  was  fettled  at  Painfwick^*diffe-,>^^  /'•!«' 
rent  to  die  fonaer  feffions  order.    It  was  moved  to  quaih  the  ^  J!/tbo 
feffions  order,  it  being  founded. on  anerroneous  notion,  and  the  other  ^itk 
^ondufion  will  not  warrant  the  premifles ;  for  the  fta^ute  {^,  there  ^'*  majhr^ 
nraft  be  an  inhabitancy  as  well  as  an  apprenticefliip  for  40  days  (^l/Jo^Un 
at  leaft;  the  Court  was  of  opinion  to  quafh  the  feffions  order,  and  at  a  time,  ic 
a  rule  to  fcew  caufe  the  firft  dayx)f  the  next  tern^.     Poor's  Settle-  ^'  "objea- 
menu  63.  pL  85.  Fafch.  1 1  W.  3,  The  Pahfli  of  Mifferde^  v.  Jol'^lJ^c. 

Palofwick*  ment  cannot 

avoid'a  deed 
k  beinf  no  dcfe«&neet  aad^ere  it  no  frtud  alleged  to  evade  a  fettlement  |  per  Cur.  it  U  faid  he 
oxett  fenred  40  days  at  a  time.  Pratt  Cb.  J.  faid,  though  a  parol  agreement  canAot  difcharge  th« 
deed»  yet  it  is  fufficicnt  evidence  to  prove  a  firaud,  but  not  living  40  days  at  a  time  was  held  ao  (attle* 
t.  ' 


3*  Apprentice  in  law  is  not  affignaMe ;  but  if  under  die  affigH'^ 
ment  hefirves  his  time  in  another  town^  he  gains  fettlement  there. 
12  Mod.  553.  Trin.  13  W.  3.  the  K.  v.  Inhabitants  of  Aides. 

4.  A  poor  child  being  bound  apprentice  at  A.  was  affigned  over  to  Ld.  Raym. 
anotkermajter  that  lived  in  B.     Held  he  fliould  gain  a  fettlement  J^^^^^^g  ^ 
at  B.  where  his  fecond-mafter  lived,     i  Sdk.  68.  pL  7.  Mich.  13  ^^^\. 
W.  3.  B.  R.  Caftor  v.  Aides  Parifli.  Eccie*  (p*. 

5.  The/i»  was  bound  an  apprentice  to  his  father^  "and  the  father  "^i* 
gave  up  hts  indenture  to  the  fon,  and  bound  hitn  out  to  afervue  into 
another  parifi  for  a  year^  where  he  ierved,  but  did  not  cancel  the 
bubnture^  and  becoming  poor  the  juftices  ordered  him  lalt  legally 
fettled  in  the  pariih  where  the  father  lived,  becaufe  the  indenture 
being  ftili  in  force,  his  apprenticefliip  continued ;  per  Cur.  the 
indenture  not  being  cancelled,  the  obligation  of  the  apprentice 
continues;  and  if  the  father  (hould  get  ^e  indenture  into  his  hands  [  29  •  ] 
again  uncancelled,  and  fue  the  fon  thereupon,  the  aforefaid  agree* 

menc  would  not  be  a  good  plea  for  the  fon.     6  Mod.  190,  191. 
Trin.  3  Anns  in  B.  R.  Thurfley  Parifli's  Cafe. 

6.  Apprentice  mzy  gain  a  fettlement  by  ferving  a  lodger,  though 
Ae  matter  has  no  fetdement  there.     2  Salk.  553.  pi,  21.  Hill.  4 

Ann.  B.  R.  Pari(h  of  St.  Bridp's  v.  St.  Saviour's.  D^lt.  jut. 

7.  B.  was  iw»^/ apprentice  yir  4.ye.*rs  to  J.  S.  and  lived  out  thefe  246.  cap  73. 
^jears  at  St.  Bride^s  with  him  \  J.  S.  was  only  a  lodger^  and  had  no  V^^'^'T 
fettlement  there^  and  the  Court  held  the  apprentice  was  well  fettled  p^rPowis! J. 
at  St.  Bride's;  for  he  was  not  a  perfon  removeablc,  nor  does  his  iiMod.205. 
fettlement  depend  on  his  mader,  as  thatof  awifeonherhufband  ^^^-^A""* 
for  afettlement,  but  he  gains  a  fettlement  for  himfelf  within  i4Car.  Cafe  of  the 
1.  by  40  days  inhabitation^  and  fo  of  a  hired  fervant.  2  Salk.  533.  Parifli  of  St. 
ffill.  4  Ann,  B.  R.  St.  Bride's  Parifli  v.  St.  Saviour's  Parifli.  ^."5! '"  ^^ 

^  Fields  y. 

Wejtridfey  by  name  of  St.  Bride's  v.  the  Savoy;  and  fays,  becaufe  the  ferrice  wst  perfonoed  in  tfat 
fvHb  oiPSt.  Brido'sy  it  galaed  tht  ferrant  a  legal  fi^ttlement. 

S.Whcio 


ap      ;  y^    .^      at|i«wfeit 


9Ws  Pa*  *  %  ^kHiei^  a  perfon  is  bound  apprentice  by  indenture^,  waerevcf 
ft^.timS.  this"Sfjpr^«/if^  continues  40  rf-ary/  ur  the  fervid  of  his  mafter  or 
C.-ls.  P.*  miftms;  there  fuch  apprentice  [fains  a  fettlement;  and  where  any 
Jiift.  ^afc  perfon  ferves  the  laft  40  days  of  nis  apprenticefliip,  that  is  the  place 
fel^^*/iZ  ^^  ^'^  ^^  '^8^'  fettlexcnt  J  and  fo  it  is  likcwife  of  an  hired  fcr- 
iMg  aman    vstnt.   Poor's  Seylcmeiits  ^8.  cites  Hill.  4  Ap^*  B.  R«  Anon. 

•MsnotgainVircttleinent,  unliffl  bcicrvct4odays.  11  Mo4.  tof.  Hill.  7  Aon.  B.  R.  per  Holt 
Ck.  ].  in  the  PariOiof  St.  Alban*t  v.  the  ParHhof  8t.  Botolph's  BMhopfgatc.  MS,  Cafes.  Trin* 

§•  Ami.  B.  K.  the  S.  P.  For  the  ad  fi)!,  thatruch  binding  and  fervicc  iball  make  nicttlcmcnt. 


.^' 


9.  >i/.  removed  by  certificate  fr$m  B,  to  C.  takes  an  apprenticcj^Ao 
ferves  out  his  time  at  C.  andlives  a  years,  cannot  be  removed  with 
his  mafter.  1 1  I^od.  204.  Hill.  7  Ann.  B.  R*  St.  Giles  v.  Wey- 
bridge  Parifli. 

fo.*A  gardener  idoi  af^apprenticf 9  but  having  no  toori  for  him 

made  an  agrodtknt  wttb  a  man  who  lived  in  another  parijhj  that  his 

apprentice  Jaould  work  with  him  fir  wages^  which  he  accordingly 

did,  and  the  mafter  had  the  wages.     Powis  J.  was  of  opinion  at 

Dorchefter  aflizes  Lent  1 70Q,  that  this  apprentice  did  not  gain  a 

'  ietdement  by  this  fervice  in  the  parifli  where  he  worked,  this  mat- 

ter  coming  in  queftion  before  him  upon  a  cafe  ftated.  MS.  Cafes. 

'•  P- .  ^«l<*   A  *  *  •  ^'  ^^^  bound  apprentice  to  one  D.  who  was  an  inhabitant  asid 

and'thaUt  M  J^^^^  ^^  ^^^  Saints^  and  there  dwelt  with  him  above  a  year^  the  man 

not  necefTa.  removed  to  JV.  and  lived  there  5  years^  but  gained  nojettlement.  The 

rjr  that  the  queftion  was  upon  a  fpecial  order,  whether  the  apprentice  was  to 

fenric?  "^  ^  fettled  where  he  was  bound  and  lived  the  firft  year  with  his 

fliouid  be  in  mafter,  or  where  he  lived  the  laft  5  years  with  his  mafter ;  and  per 

?o«  *"^  i*  C"^*  whether  the  mafter  has  a  fettlement  or  not,  the  apprentice 

^^f^      gains  a  fettlement  by  his  fervice.     MS.  Cafes  Trin.  9  Ann.  B.R, 

179  Hill.  T  Ceo.  r.  B.  R.  the  King  ▼.  theinhabitanttof  Bury-Pommi.  Poor's  $ettlementt 

65.  pi.  S7.  S.  C.  by  name  of  Stoke  Cleming  r.  Bury-Poniroi>  iayt  thcCourt  inclined  he  had  gained  n 
iettlement  at  B.  but  adjomatur. 

12.  If  an  apprentice  be  bound  to. one  who  has  no  right  to  take  an 

apprentice^  yet  the  apprentice  will  gain  a  fettlement  under  fuch  an 

indenture  by  his  fervice.     MS.  Cafes  Trin.  9  Ann.  B.  R. 

E    30    ]       I4«  li  Ann.Jl.  I.  cap.  18./  2.  enafts,  that  if  any  perfon  JbaU  he 

an  apprentice  bound  by  indenture^  is  a  hired firvant  to  any  perfon  who 

But  where    ^j  ^^^^  j^^^  ^^y  p^rijh  by  certificate^  and  not  afterwards  halving 

tice  ferved   gained  a  fettlementy  fuch  apprentice  by  fuch  apprentice/hip^  and  fuch 

hit  hft  '.    Jirvant  byferving  as  aforejaidj^allnotgain  anyfettlement^ 
ytSL  I  of  hii  ^ 

np^ienticeihip  with  his  mafter  in  another  pari(h  to  which  hit  mafter  removed,  and  the  mafter  having 
ao  certificate,  this  was  a  fettlement  of  the  apprentice  in  the  laft  pariOi ;  for  the  above  ftatute  relate* 
only  to  certificate-mafters.  10  Mod.  1:9.  B.  R.  Hill.  1  Geo.  1.  the  King  v.  Bury-Pomroy  Parifti. 
A  certificate  man  with  hit  af prentice  xuext  to  S,  where  the  man  pur  chafed  a  houje  ^ftbc  vaitet  •/ 
60/.  and  there  the  apprentice  ferved  the  lafi  6  months  of  hit  time^  h:  married  and  died,  his  wife  is  fet* 
lied  at  S.  becaufe  bis  mafter  by  his  purchafe  gained  a  fettlement,  though  he  came  with  the  certifl. 
cate  i  and  this  is  the  fettlement  of  the  apprentice,  he  having  ferved  the  laft  40  days  of  hit  time  there. 
MS.  Cafes,  Hill.  6  Geo. 

A.  worked        1 5,  A  perfon  was  bound  apprentice  to  a  cobler^  who  lived  in  one 
to7h^^^*rt(h  ^*"-^»  ^''d  his Jtall  was  in  another-,  the  apprentice  lived  with  his 

•f  St.  ^nn,  and  was  afterwards  bound  ^prentice  to  one  living  there,  but  al%Kmyt  Uy  im  thtfar\fk  tf 
Si.  Jumes,  and  had  his  meat,  drink,  and  lodging  there,  except  in  fair-time,  by  agreement,  and  th^ 
Court  held  he  gained  a  fettle srent  in  St.  John's  pariih  by  the  appitntkcihip.     S  Mod.  %%$•  Tria. 
to  Ceo.  the  King  v.  the  Pari(hioacrs  oC  St.  Johay  l^c. 


father  m  a  tkirdj  and  it  was  held  per  Cur.  that  he  gained  no 
fettiement  as  an  apprentice.  Poor's  Settlements,  8o.  pi.  io6. 
Pafch.  1 7 1 7.  the  PariOi  of  St.  Olave  Jury's  Cafe. 

16.  One  G.  was  an  apprentice  to  y.  5.  afeafaring  man ;  who 
lired  in  the  parifii  of  St.  Olave's  Jury ;  the  apprentice  lived  with 
his  ma/ier  3  months^  hut  always  on  Jhip-board  out  of  the  parijh. 
Prat  J.  (aid,  it  does  not  appear  that  he  was  fent  by  his  mafter  to 
watch  on  Jhip^oard,  if  it  had,  it  had  been  carrying  on  his  mafter*s 
buiinefs,  and  continuing  in  his  fervice,  and  doing  his  duty.     The 

:  adjudged  he  was  not  fettled  in  the  parUh ;  for  there  mud  not 
»e  an  apprenticeihip,  but  a  refldencv,  and  a  man  is  deemed 

to  6e  refident  where  he  lodges.    Poor's  Settlements,  79.  pi.  105. 

Parifh  of  St.  Mary's  ColeChurch  v.  the  Hamlet  of  Radcliffe. 

17.  One  born  in  A.  is  put  an  apprentice  in  B.  where  he  ferved 
two  years,  and  then  his  mafter  died^  when  he  went  luck  to  A.  and 
married,  had  children,  and  died  \  the  wife  and  cbildre4(hall  be  fent 
back  to  B.  8.  Mod.  169.  Trin.  9  Geo.  x.  St.  Giles  in  Reading  v« 
Everfley  Black  Water. 

18.  Where  one  is  bound  apprentice  by  indenture^  it  cannot  be 
Hfcharged  but  by  deed  or  by  the  fefHons,  and  a  hiring  after  he  is 
bounds  or  any  confequences  arifing  upon  fuch  hiring,  are  entirely 
void  whilft  die  indenture  fubfiils,  and  till  it  is  defeafanced;  for 
when  an  apprentice  ferves  40  days,  by  virtue  of  the  indenture  he 
cannot  gain  another  fettiement^  though  his  majier  confents^  becaufe 
he  had  a  fettiement  by  the  fervice  under  the  indenture. '  Admitted 
per  Cur.  8  Mod.  236.  Pafch.  10  Geo.  Buckington  Parifh  v. 
Sevin£:ton. 

iQ.  One  J.  W.  was  bound  apprentice  to  J.  P.  of  St  John's  ^r^^^j^   ^^ 
{KU-ifh  in  the  Devizes,  hofier.     The  faid  J.  P.  hpiving  a  fmall  houfe,  apprentice^ 
the  father  was  to  find  meat ^  drink^  wajhing  and  lodgings  the  majler  *»d  ferving 
allowing  2J.  bJL  per  week  \  xht  apprentice  never  lodged  with  his  mafter  ^**vg"**^r  - 
in  St.  Johfis  parijh^  but  with  his  father  in  Bijhop  Cannings,     Held  tlement,  but 
that  the  apprentice  gained  no  fettiement  in  St.  John's  Parifh  by  t^'  fettle^ 
virtue  of  the  apprenticefhip  with  his  mafler,  in  regard  he  never  J'^^J*^^.^ 
lodged  in  the  pariih  for  the  fpace  of  40  days.     Poor's  Settlements,  ,y^,  ''wh/cb 
1 10.  pi.  159.  Trin.  1724.  B.  R.  the  Chapelry  of  St.  James  in  cannotbebut 
the  Pariih  of  Bilhop  Cannings  v.  Inhabitants  of  Devizes  in  the  ^^^V  w 
County  of  Wilts.  ^r  p'^ei? 

cue  &  Ray- 
raotA  J.  2  Ld.  Raym.  Rep.  1731  S.  C.  byname  of  the  Inhabitants  of  St.  John  Baptlfl  lu  Devize^  v. 
&e  i&habiunts  ot  Biihop  Canninss. 

20.  A.  bound  apprentice  to  a  butcher  in  Cirencefler  lived  with  [31     ^ 
bis  father  for  the  firft  6  years^   and  then  came  and  lived  with  his 
mafter  up  and  dffwn  for  three  quarters  of  a  year.     It  was  objected,  ^^x^J^' 
that  it  did  not  appear  that  he  lived  40  days  with  his  mafter;  per  i5S.cap.  3c. 
Cur.  it  is  fct  forth  that  he  was  up  and  down  three  quarters  of  a  year  f-  29-  ^»  ^• 
with  his  mafter,  fo  room  to  intend  he  was  refidcnt  40  da}'s.     Poor's 
Settlements  ii8-  pi.  ISQ.  Trin.  17^4.  B.  R.  in  Cafe  of  the  Cha- 
pelry of  St.  James  in  the  Pariih  of  Bifhop  Canning<  v.  Inhabitants 
of  dt.  John's  in  the  Devizes  in  the  County  of  Wilts,  cites  the 
Kingv.  Cirencefter  (Inhabitants). 

Vol.  ill.  D    .  21.  A. 


31  ffiptetiHce. 

8  Mod.  f 6?.  21.  A.  was  bound  apprentice  to  B«  who  lived  in  St.  Olave*^!, 

objeacd'*"  afterwards  A.  hyhis  mafter^s  confenty  lived  with  another  perfon  in 

thac  the*ap.  Jllboitcwsj  and  per  Cur.  he  gained  a  fettlement  in  the  laft  place; 

prentice  was  for  a  perfon  may  fcrve  his  matter  in  another  place  or  pari(h,  and 

^e/7y^^  although  he  ferves  anodier  man,  yet  it  is  by  confent  of  his  matter, 

tvntifig  to  and  the  benefit  accrues  to  the  matter.   Poor's  Settlements,  1 14.  pL 

the  matter  |  c^.  the  Parilh  of  St.  Olave's  South wark  v.  Allhallows, 

tvho  dwelt  in         •* 

Allhallow's ;  and  if  fo,  then  he  could  not  gain  a  fettlement  there  upon  account'of  his  apprenttce(hipt  be* 
cauTe  it  cannot  be  faid  that  heferved  in  that  parilh  as  an  apprentice.  But  per  Cur.  this  very  point  wai 
determined  in  Mich.  3  Geo.  between  thepariih  of  St.  Lconard  Shoreoxtch  and  Tainity 
Pa  r  I  sh»  and  adjudged  a  good  fettlement  in  that  other  parlHi  where  he  laft  ferved ;  for  it  diaUiftiU 
intended  that  ht  ferred  his  firft  mafter  upon  that  agreement,  and  that  it  was  but  a  c«atiDuain4|Prlkit 
apprenticelhip*  and  fo  it  was  adjudged  in  the  principal  cafe.  S.  C.  reported  thus:   A  boy  was 

bound  apprentice  by  a  woman  to  a  farrier  in  St.  Olave's/  He  ferved  there  2  years*  and  then  his 
fliafter  failed^  and  afterwards  the  mafter  agreed  with  a  farrier  in  Allhallow's  to  ferve  with  him,  he 
finding  cUthes  during  the  reft  of  the  term ;  but  the  apprentice  was  not  turned  over  either  according  to 
the  cuftom  of  the  city  or  otherwUe,  only  by  parol  agreement.  He  ferved  out  his  apprenticeihip,  and  it 
was  held  a  good  fettlement.  jftd  per  Eyre»  This  fervicc  with  the  fecond  mafter  was  in  virtue  of  the 
contrail  with*  the  firft :  Thafmafter  had  a  right  to  the  fervice  of  his  apprentice,  which  he  might  give 
•ver  to  another  by  paral^  without  any  contract- in  writing,  and  thh'fefvice  with  hik  confent  will  be  the 
fervlce  of  the  fiift  mafter.  It  would  have  been  good  aifo,  if  the  apprentice  bad  gone  and  entered  inf 
covenant  vfitb  the  fecond  mafter  t  and  fb  good,  whether  a  fervant  or  an  apprentice.  And  the  cafe  of 
TauBOOY  the  vintner  was  cited,  who  had  two  boys  bound  to  him  apprentices,  and  he  put  out  one 
to  the  trade  of  a  barber^  and  he  ferved  his  time  vnth  the  barber ;  and  held  a  fettlement  where  the  bar- 
ber lived.  MS.  Cafes,  Pafch.  9  Cto.  B.  R.  S.  C.  by  name  of  the  i^ing  v.  the  Inhabitants  of  Allhal- 
low's, London-wall,  and  St.  Olave's,  Southwark. 

An  apprentice,  though  bound  to  one  in  one  parlfli,  and  by  his  mafter  afiigned  to  one  in  another,  if 
the  indenture  is  not  cancelled,  is  fettled  in  the  parifli  where  the  firft  mafter  lived.     2  Shaw's  Frad. 

}uft.  54.  cites 3  Ann.  Pari(h of  Thurfley  in  Surrey's  Cafe.*-^ Nclf  Juft.  556.  S.  P.— — S.  P. 
uft.  Cafe  Law,  241, 142.— —Dal t.  Juft.  246.  cap.  73.  cites  S.  C.—— Shaw's  Jarifti  Law, 
158,  cap.  35.'f.  29.  S.  C; 

22.  A  perfon  was  bound  apprentice  to  a  gentleman  whomadi  ufe  of 
him  as  his  hunt/man^  and  lived  with  him  three  quarters  of  a  year^  and 
then  ran  aw^ ;  per  Cur.  here  is  a  living  for  40  days,  and  fo  the 
perfon  gains  a  fettlement.  It  was  objeaed,  that  he  feriped  a  gen- 
tleman^  and  confequently  no  trade;  but  per  Qur.  he  is 'bound  out 
as  an  apprentice,  and  the  mafter  may  make  ufe  of  him  in  what 
inanner  he  pleafes,  and  therefore  held  a  fettlement  accordingly. 
Poor's  Settlements,  122.  pi.  16b.  Trin.  1726.  B.  R.  the  King 
r.  the  Inhabitants  of  Whitchurch* 

23.  J.  S.  agreed  fobe  put  apprentice  to  J.  N.  and  was  bound  for 
7  years,  and  20s.  was  paid  J.  S.'s  mother;  after  J.  S.  hzd ferved 
three  years  his  majlcrdied.  1  he  indentures  were  notjiamped^  nor  the 
duty  paid'y  on  an  order  of  feffions  that  it  was  a  fettlement,  and  a 
reference  to  the  judges  of  affize,  Fortefcuc  J.  was  of  the  fame 
opinion,  but  it  was  moved  to  quafh  it,  becaufe  3  6f  4  If^.  fsT  Af. 
fays  apt>rentices  bound  by  indenture  jhall  be  entitled  to  a  fettUmenty 

and  tnis  indi^ntiire,  being  not  ftamped,  is  as  no  indenture  by  8 
Jfina^  and  fo  held  the  Court,  4  Geo.  2.  B.  R.  Gibb.  167.  Anoiv. 


(L)    Decrees 
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(L)    Decrees  in  Equity  relating  to  Apprentices.      C  3*   ] 

l.tT  was  (aid  to  be  ufual  in  cafe  of  apprentices,  after  they  are  out  a  Frtem. 

^  of  their  time,  to  exhibit  a  bill  to  put  their  matters  to  fue  their  Rep.  184.pI. 
covenants  whhin  a  certain  time,  or  elfe  to  deliver  up  their  inden-  *^'^f„'giy  j 
hires.     Chan.  Cafesyyo.  Hill.  17  &  t8  Car.  2.  fiaker  v.  Shelbury.  for  witnd&i 

2*  Apprentice,  being  ill  ufed,  brought  his  bill.  Decreed  that  n»y<li»» 
thejBftafter  deliver  up  the  indenturesy  and  a  bmd  of  lool.  for  his 
6oiMfty»  and  repay  part  of  the  money  given  with  the  apprentice, 
with  full  cofts  \  the  apprentice  having  before  had  a  verdi£l  in  the 
lord-mayor's  court,  and  the  matter  ordered  to  provide  a  new  matter^ 
Which  he  refufed  to  do^  Fjn.  Rep.  124*  Mich.  26  Can  2. 
Lockley,  Widow  and  Executrix  of  Lockley,  and  Diivid  Lockley 
V,  EJdridge* 

3.  Bill  by  a  merchant  zgzm^  ontf  that  was  his  apprentice,  for  an 
account  of  goods  and  money  which  he  was  entrutted  with,  both 
during  his  apprenticejhip  and  after ^  as  bis  fa£tor  and  agent.  The 
defendant  pleaded  the  Jfatute  of  limitations  21  Jac*  The  plea  was 
allowed  good  as  to  the  goods,  &c.  received  during  his  apprentice- 
jQiip,  and  till  he  was  madefree,  but  not  after  his  apprenticdhip 
ended ;  fo  ordered  to  anfwer  that  part  of  the  bill,  but  without  cofts* 
Fin.  Rep.  370.  Trin»  30  Car.  2.  Fincham  v.  Hobbs. 

4.  The'matter  received  with  the  apprentice  250I.  and  tUedwith^^ 
in  zyearsy  the  apprentice  having  for  that  time  been  employed  only 
in  inferior  affairs.  Decreed,  after  debts  and  fpecialties  paid,  that 
the  executors  repay  tbe  2501.  as  a  debt  due  on  fimple  contra£^> 
deducing  after  the  rate  of  20L  pet  ann.  for  the  maintenance  of  the 
apprentice  during  the  time  he  lived  with  his  matter.  Fin*  Rep, 
396.  Mich.  30  Car.  2.  Soam  v.  Bowden  &  Eyles* 

5.  A.  placed  hisfon  as  clerk  to  an  attorney,  and  gave  with  him 
t2oh  The  matter  agrees  to  return  60L  of  the  money,  if  the 
matter  died  within  a  year»  The  matter  W2i$/ici  at  the  time,  and 
of  that  ficknefs  di^d  within  three  weeks*  Jeffries  C.  decreed  i©o 
guineas  to  be  paid  back  to  A.  Vern.  Rep.  460*  pi.  437.  Trin. 
1687.  Newton  ▼.  Roufe» 

.  6.  An  apothecary  turned  away  his  apprentice  fir  negligence  and 
mi/demeanors  Isi^  to  his  charge,  but  the  Court  decreed  the  matter.  • 
to  r^und  30/.  of  the  money  he  had  with  him,  and  the  rather,  becaufe 
the  indentures  were  not  enrolled,  fo  as  the  matter  was  not  properly 
cognizable  before  the  chamberbin'of  London.  2  Vern.  64.  pi. 
57.  Trin.  1688.  Therman  V.  Abell. 

7*  A  bond  of  50I.  given  by  one  apprentice  to  another  apprentice 
for  money  won  at  play,  decreed  to  be  delivered  up.  2  Vern.  Rep. 
291.pl.  281.  Trin.  1693.  WoodrofFv.  Farnham.    • 

8.  Indentures  of  apprenticettiip  were  decreed  in  the  Mayor's 
Court  of  London,  whither  the  caufe  was  fent  back  out  of  Chancery^ 
to  be  delivered  up,  becaufe  not  enrolled,  though  the  nan-enrolment  was 
0t  the  injiance  of  the  mother^  which  could  not  excufe  the  matter,  who 

D  2  bad 


i^- 
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had  covenanteci  to  enrol  the  indentures ;  and  although  the  appren- 
tice was  bound  for  7  years,  yet  he  covenanted  to  make  him  free 
at  the  end  of  5  years.  2  Vern.  492.' pl«  443.  HiU.  1704. 
Scephenfon  v.  Houlditch. 

9.  A.  puts  his  fon  apprentice  to  B»  and  gives  loool.  bond  for  his 
fidelity  y  and  at  the  fame  time  B.  covenants  with  A,  to  fee  the  apprentice 
make  up  his  cajb  once  a  month  at  leaft.  Per  Wright  IC.  The 
meaning  is  that  B.  not  only  fee  the  figures  right,  but  the  cath 
efFedually  made  up,  fo  that  B.'s  pretence  that  the  apprentice  had 
inferted  banker's  notes,  &c.  as  remaining,  when  he  had  difpof(pd  of 
3  them,  is  no  excufe,  and  the  bond  and  covenant  are  as  one  agfu-' 
menty  that  the  plaintiiF  A.  would  be  anfwerable  monthly,  pro* 
vided  accounts  were  taken  monthly,  and  would  be  liabU 
hut  for  one  month* s  embezzlement^  and  decreed  A.  to  anfwer  na 
more  than  B.  proved  embezzled  in  the  firft  month,  when  the 
embezzlement  begam  2  Vern.  518.  pL  468,  Mich.  1705. 
Montague,  Executor  of  Ewer,  v.  Tidcombe  Sc  Hofkings. 

for  more  of  Apprentice  in  general,   fee  9aCtn  anH  lbMmif# 

^taHe,  and  other  proper  titles. 


«fci 
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Foi.  i3«.    (A)  By  what  Patron,     [^^mi  who  mujl  ajfent  to  //.] 

Ap  ro-    t'*!^  *"  ^^^  hcfeifedof  an  advowfon  in  fee ^  held  of  a  commot 
tation,  pi.  perfon^  an  appropriation  may  be  made  thereof  to  him  b^ 


common 

eriatioiif  pi.  ~'    perjon^  an  ap^iu^iiaiiuii    may    uc    iiiauc   ut^icvi     \km  iinii  by 

6.citesS.C.  fhe  king  and  the  ardinary^  without  the  ajfent  of  the  lord  of  whom  it 

clufeuu'**  "  heW-    21  Ed.  3.  5.  b.] 

not  mort- 
main ;  for  he  had  the  patronage  before*  and  fo  he  has  ftlll,  and  holdt  now  as  he  held  before ;  and 
fo  it  feems  that  the  licence  of  the  king  is  always  neceflary. 


Tor  in  every  [2.  The  patron  of  the  advowfon  ought  to  agree  to  the  appropri- 
*ro*  iatio*ir  5i^'^">  Other wife  it  is  not  good.     Com.  Grendon,  497.  b.  Curia, 

ofTbifneTct  29  E.  3*  10.] 
to  a  houfe 

of  religion*  the  patronage  is  thereby  gone  and  extin^fc  forever.  Kelw.  48.  b.  pi.  s.  at  the  end*  citea 
It  as  faid  by  Frpwick  in  3  H.  7.  Quod  nota.— An  appropriation  cannot  be  without  the  alTent 
of  die  patron;  per  Dodc ridge  J.  Roll  Rep.  464.— ——It cannot  be  nude  ivitbwt  tbepatrwif 
for  his  advowfon  being  a  lay-inheritance*  cannot  be  divefted  without  hit  content;  rieitbtr  ca|i  it 
be  niade  tvitbaui  the  conjetit  or  concurrence  rf  the  kingy  becaufe  the  advowfon  itfelf  is  held  of  him 
mediately  or  immediately,^  and  he  (hall  notlofe  Yinpofibilitj  ofefcheat  or  Upft^  without  his  coiw- 

fcnt ;  b9tt  an  appropriation  guy  be  aude  by  the  paQPon»  aod  the  king  a^iog  u  fupreme  ordinary 

mfiibtme 


^UAtai  the  hfj^  s  and  the  reafoo  it,  becauft  Wfore  the  reformatioo  it  might  have  Wn  nade  b^ 
rhe  kiofy  hf  the  patrom  and  the  pope»  and  whatever  the  pope  might  have  done  it  now  vefted  in 
the  king*  by  the  ilacute  of  H.  8.  3  Salk.  43.  [out  of  pi.  c.  18  U  19  Elix.  Greodon  v.  the  Bilhop 
•f  Lin«>ln.J  And  therefore  the  king  utes  the  following  words  in  his  charter*  (Att&orttau 

fnjha  regiA  fMpremm  ^  eeciefiMfiicm  fita/uMgimmr.)  pi.  c.  498.  Greodon  v.  the  Biuop  of  Lio^ 

[3.  If  there  be  leffii  for  years  of  an  advowfon,  the  nveffton  in 
fte^  the  aflent  of  the  reverfioner  to  appropriate  the  church  is  not 
fufficient  to  bar  the  leflee  for  years.     ag-E.  ?•  10.] 

[4,  An  appropriation  can  not  be  made  without  the  ailent  of  tho  But  former. 
Brdinaryj  becaufe  of  his  intereft  in  the  lapfe.    Contra  34  £.  3.  |][]c{!^*^^ 
Quare  Impedit,  197.]  food,  if 

made  by  thf 
me  without  (he  ordinary,  in  regard  he  was  looked  upon  at  fuprcm^  ordinary«    Pl«  c.  497.  b.  491* - 
Tne  Cafe  of  Grcndoo  v.  the  Bifliop  of  Uncoln. 

f5.  19  Ed.  I.  Rot.  Pat.  Membrana  15.  in  Schedula  annexa.  [  34  1 
"The  archbijhop  of  Canterbury^  with  the  confent  of  the  dean  and 
chapter^  appropriated  a  church  of  his  diocefs,  and  belonging  to  his 
collation,  to  a  hofpital  of  lepers  in  compeniatione  fununae  pecu- 
nix  debits  by  the  archbilhop }  and  now  the  fucceffor  of  the  arch- 
bilhop,  with  the  confent  of  the  pope^  and  of  the  dean  and  chapter^ 
and  of  the  tnafter  of  the  hofpitaly  revoked  the  appropriation.} 

[6.  An  appropriation  by  King  William  the  Conqueror  only,  is  '^jt*^'*', 
not  good.     7  Ed.  3.  Quare  Impedit,  19.  adjudged.]  made  by  the 

kittf  ODiy» 
without  the  bifhop,  it  as  good  as  if  made  by  the  bifhop,  or  u  good  as  if  made  heretofore  by  tlM  pope  s 
,  bat  neither  the  biihop  or  the  pope  could  make  it  without  the  good  will  of  the  patron  and  the  king, 
and  in  appmpriations  the  patron  is  a  party  \,  for  he  ought  to  accept  it.     PI.  c.   498.  a« 

An  Mprepriation  may  be  by  the  king  alone,  where  he  is  patron ;  but  thertf  is  no  book  that  it  might 
be  by  the  patron  atone;  [per  Cur.  as  it  Teems.]  Poph.  144.  Trin.  16  Jac.  B.  R.  obiter,  ia  Cafe  %f 
Nicholas  v.  Ward. 


[7.  2  H.  4*  Rot.  Pari.  numcro5T.  The  Commons  prayed  that 
no  appropriation  of  any  church  at  any  time  thereafter  fhould  be 
made,  and  he  that  fhould  enjoy  fuch  appropriation  for  the  time  to 
come  (hould  incur  the  pain  contained  in  the  ftatute  of  provifors^ 
except  religious,  or  other  perfons  whatfoever,  who  have  (having) 
pofleifions  amortized,  might  exchange  or  give  fuch  pofTeflion 
amortized  to  a  fecular  hand,  to  have  any  fuch  benefice  appropri* 
ated  by  the  licence  of  the  king,  patron,  lord,  and  founder.  An- 
fwer.  The  king  will  advife.] 

8.  In  affife  of  darrein  prefentment,  appropriation  of  the  ad  vow-  Br.dcanaa^ 
Ibn  WAS  pleaded  in  the  time  of  King  H.  ^,  by  licence  of  the  king^  and  J^^fjJJ** 

2f  the  bijbopj  and  dean  and  chapter^  and  of  the  apojlle  (p<fpe)  and  he  s.  C. 
inffelfwho  appropriated  was  patron^  as  he  ought  always  upon  appro- 
priation ;  and  fo  it  feemshere,  that  the  licence  of  the  biihop  is  not 
but  for  his  time,  without  the  dean  and  chapter.     Br.  Appropria- 
tion, pL  4.  cites  46  AfT.  4  and  19  £.  3.  Fitz.  Judgment  124. 

9.  Appropriation  of  an  advowfon  cannot  be^  but  where  fbe  J^^ 
ritual  many  who  appropriates  it^  has  the  aduowfon  to  bim^  and  to  his 
fuccejfors.    Br.  Appropriation,  pi.  3.  cites  38  H    6.  ai.  by  the 
Mauer  of  the  Rolls. 

P3  (R)Tp 


(B)  iTo  whom  it  may  be- 

f  I.'  A  N  appropriation  of  a  church  may  be  to  a  bijhop^  and  bh 
-"^  fuccejfors^  Da.  i.  80.  b.] 
[2.  Conftitutiones  Othoboni  capitulo  de  appropriatlonibus  eccle- 
fiarum  non  faciendis,  in  Linwood,  fol.  51.] 

[3^  An  appropriation  of  a  church  may  be  to  the  dean  off  a  free 

•  chapel  of  the  king*     33  Ed.  3.  Aid  del  Roy.  103.  admitted.] 

[4.   A  church  may  be  appropriated  to  two  priorieSy  for  this  is 

not  as  if  a  woman  was  married  to  two  hufbands,  for  both  may  well 

have  the  care  of  one  church.     Mich.   15  Jac.  B.  R.  in  Freefton 

and  Kent's  Cafe  Doderidge  faid,  that  upon  the  trial  of  this  Cafe 

in  his  laft  circuit,  fuch  appropriation  was  given  in  evidence  con- 

f      ^      \  firmed  by  the  pope ;  and  he  (*)  inclined  that  this  was  a  good  appro- 

*  Fol.  2^9.  priation,  as  well  as  a  parfonage  ma^  be  the  body  of  two  prebends, 
'^    '  ^      ^  as  21  Ed.  3.  is,  but  the  Court  faid,  this  is  a  ftrange  and  rare  Cafe, 

to  have  fuch  appropriation ;  quaere  this  Cafe,  for  he,  to  whomi 

the  appropriation  is  made,  ought  to  hive  the  advowfon  of  the 

church,  and  therefore  it  feems  that  it  ought  to  be  intended  that 

An  a  pro-    ^^  pnors  wcre  tenants  in  common  of  the  advowfon  .1 

priation  if        *  [S-  An  appropriation  can  not  be  tut  to  him  whu  is  patron  and 

always  to     parfqn.     14.  H.  4..  14.] 
the  patron.    '^    ''  ^        -r      t -* 

Hob.  15a. 

*  C  35  J       6*  At  common  law  zn  appropriation  could  not  be  made,  but  to  a 

body  politic,  or  to  a  corporation  ^^  for  a  natural  perfon  is  not 
capable  of  it  becaufe  he  cannot  be  perpetual,  and  an  appro- 
priation makes  an  incumbent  perpetual.  And  at  common  law  it 
could  not  be  made  tb  a  lay  perfon^  for  as  he  could  not  be  an  incum- 
bent by  a  prefentation,  fo  he  (hall  not  by  an  appropriation, 
which  is  but  a  more  lafting  incumbency.  Thefe  appropriations  at 
frjl  were  made  to  abbots^  deans  ^  znd  Jole  corporations^  who  might  ad- 
minifter  facramentals,  and  had  care  of  fouls  \  but  afterwards  by 
difpenfations  they  were  made  to  Jpi ritual  corporations  aggregate^  who 
had  no  cureoffouls^  as  to  deans  and  chapters y  znd  at  lajl  to  nuns^  un- 
der pretence  of  hofpitality.  Gr^wif  «//i7x,  as  I)yer  calls  it.  3Salk. 
43.  (abridged  from  pi.  c.  496.  b.  Sec.  Grendon  y.  lop.  of 
Lincoln^. 


Ci 


(C)  For  what  Caufes  it  may  be. 

•  A^  appropriation  may^e  made  to  an  abbey  or  priory 
**"  czxih paupertatis,  Conftitutiones  de  othoboni  capitulo 
de  appropriatlonibus  ecclefiarum  non  faciendis  in  -Linwood,  51.] 

[2.  An  appropriation  ought  to  be  made  but  caufa  paupertatis  only, 
or  other  lawful  caufe,  Conftitutiones  de  Othoboni  capitulo  de  ap- 
propriationibus  ecclefiarum  non  faciendis  in  Linwood,  fol.  51.3 

(D)  At  what  l*ime  it  may  be  made. 

^^n  Buy  be  ['*  'M'O  appropriation  can  be  made  of  a  church  which  h  full 
made  by  the        ^^  cf  an  incumbent,  but  in  a  fpecial  manner  to  take  effe£l  af- 


ter 


fer  die  death  of  the  incumbent.  Co.  11.  Priddle  and  NappeVy  king  the  pa^ 
II.  Conn.  Grendon  499.  b.  vide  50  £.  3.  27.  admitted  good  in  tron^andtu 

the  par/on^  to  take  effeS  after  bit  deaths  or  after  refignatiorit  and  well ;  quod  nota«  Br.  Appropri- 

atioa,  pi.  2.  cities  50  £.  3.  s6. Br.  Quare  impedit,  pi.  4a  cites  S.^C. — Fitzh.  Grants,  pi.  53. 

cites  S.  C.  — ^Br.  Apportion nkcoty  pi.  5.  cites  6  H,  7.  13.  14.  that  if  appropriation  be  made  when 
the  church  \s  full,  it  is  void. — S.  P.  by  Hdbart  Ch.  J.  that  in  fuch  cafe  it  is  utterly  void,  unlefs  it 
be  made  by  exprefs  words,  de  future  quando  vacaverit.  Hob.  150.  at  the  end  cites  Grendon's  Cafu 

[2.  But  when  the  church  is  lull,  it  maybe  appropriated  ^)r  •Asbyfay- 
*  prober  words.     Co.  11/ Priddle  and  Napper  ir.  Com.  499.  b.  *^^^*\JIJ* 

41  Ed.  3.  6.  b.  t  50  E-  3-  ^6-  ^'  ^7]  is  a  fpirituaJl 

[3.  -A  when  a  church  is  full,  it  may  be  appropriated  by  words  perfon,ihaU 
in  futuro  after  the  death  of  the  incumbent.     Com.  400.  b.  Co.  ^^^^^ "  ***T 

•'-..,„  -  T^'^  comes  void» 

J  I.  Pnddle  II.J  bcparfon, 

and  may  - 
retain  the  glebe,  and  die  fruits  to  his  proper  ufe;  t||iis  will  make  a  good  appn^riatiofi 
when  the  prefent  incumbent  (hall  die,  or  an  avoidance  happens ;  and  the  doubt  which  had  been 
conceived  to  the  contrary  before,  was,  becaufe  the  prefent  parfon  had  fee  limple  in  the  manfion» 
and  glebe,  and  tithes,  and  no  reversion  or  intereft  in  any  other,  but  in  the  incumbent,  when  thcro 
is  one;  agreed  by  all  the  juftices,  pi.  c.  499.  Mich.  18  and  19  £liz.  Grendoo  v.  the  Biihop  oC 
Lincoln,  &c.     f  See  the  references  in  the  nqtes  at  pi.  i, 

^4.  If  z  prior  was  felfed  ofanadvowfon  in  fee^  this  being  then  "  R«p.  "• 
full  of  an  incumbenty  and  the  king  gave  to  him  licence  to  expropriate 
this  church,  and  to  hold  it  appropriate  without  mentioning  toe  incum^  C    3^    J 
hent^  and  after  the  ordinary  appropriates  //,  ita  quod  after  the  death  .    .   ^  ^ 
of  the  imumbent  the  prior  and  his  fuccejfors  pojfmt  tenere  in  proprios  ^^  Priddie  * 
ufus}i{thh  cafe^  though  the  licence  of  the  kin^  be  general  without  and  n.  ooer 
mehtioning  the  incumbent ;  yet  the  appropriation   being  after  ^*y*»  *«  i»- 
well  made,  this  is  a  good  licence  and  a  good  appropriation.  Co.  propriation" 
II.  P  riddle  and  Napper  ii.  refolved.  Mich.  16.  Car.  B.  R.  be-  is  always  gc-- 
twcen  Foe  and  HaJJilrigg  per  Curiam  upon  evidence  at  the  bar  "^"|.*  ^^ 
agreed.}  j^u  ^j^^pj.^ 

[5.  If  the  king  gives  licence  to  a  chantery  to  purcbafe  an  adfuow^  cedents. 

fan  of  a  church  in  fee j  and  to  appropriate  it  to  them  and  their  fuccef 

fors^  and  afterwards  they  purchaji  the  advowfon  in  fee,  and  after  pre-- 

fent  their  clerk  to  the  church  u^^n  a  permutation^  luho  is  inflituted 

and  induced,  and  after  the  bijbop  appropriates  it  to  them  and  their 

fuccejfors^  thjs  is  a  good  appropriation,  notwithftanding  the  inter* 

vening  prefentatian  made  by  themfclves,  between  the  licence  and 

appropriation.  Mich.  i6.  Car.  C.  R.  between  Foe  and  HaJ/clrigg 

per  Curiam  upon  evidence  at  the  bar  ruled.]       / 

6*  If  an  appropriation  be  in  the  incutnbenfs  life*time  by  future 
%ifords,  as  it  may,  yet  it  will  not  be  executed  till  after  the  avoidance* 
PL  C.  5C0.  b.  Grendon  v.  Biihop  of  Lincoln. 


(E)  How  it  may  be  made. 

[i.  TF  the  king  gives  licence  to  the  warden  and  chaplains  of  a 

^  chantery  4o  purchafe  an  advowfon  of  a  parochial  church  pre* 

fentative,  to  them  and  their  fuccefforSy  and  to  have  this  appropria* 

rion  to  them  and  their  fucceffors,  and  after  this  ii  appropriated 

D4  tf 


5^  Sllfipirotwifttiotr* 

U  the  warden  of  the  cbantery  and  his  fuccejfors  by  the  biihop  bjr 
force  of  this  licence,  if  the  chantery  be  known  as  weii  iy  the 
name  of  warden  and  Juccejforsy  as  by  the  name  of  warden^  and 
chaplains^  and  fuccejfors^  and  fo  all  one  corporation,  this  is  a  good 
appropriation.  Mich.  16.  Car.  B.  R.  between  Foe  andHajftbriggy 
per  Curiam,  upon  evidence  at  the  bar  (but  queer e  how  a  corporation 
aggregate  and  a  file  corporation  can  be  one  corporation  politic)  J] 
ftatuie*u        ^*  '5  ■^-  i;  ^^P'  6.  In  every  licence  to  be  made  in  chancery  of 
R  "irind    '*^  appropriation  of  any  parijh  churchy  it  Jball  he  exprefsly  provided^ 
4  H.  4.  fay,  that  the  diocefan^  according  to  the  value  offuch  churches^  Jhall  ordain 
S^  beT    ^/^'^^^«^^"'y«'«  of  money  out  of  the  profits  ofthefaid  churches^  to  be 
^carag^  en-  diftributed  yearly  by  the^  appropriators  to  the  poor  parijhioners ;  and 
dowcd  upon  alfoy  that  the  vicar  be  fuffjcienily  endowed, 

T'naUon         3*   ^  H.  ^.cap.  12.  Churches  appropriate  fince  15  ^.  2.  ««• 
ye?they^do  ^^^H  ^^  *^^  faidjlatute^  Jball  be  reformed^  or  the  appropriation  to  be 

not  extend     Void* 

to  appropri-       from  henceforth  every  church  to  be  appropriated  Jhall  h(^e  it 
to  the  mat!  T^^y^''  P^'^^J,  ordained  perpetual  vicar  thereof  and  canonically  in- 
ins  of  the    Jlituted  and  indu£ied  in  the  fame^  and  convenably  endowed  by  the  dif^ 
^K^  *^bb     *^^^^^^^  ^f^^^  ordinary  to  do  divine  ferviccy  and  keep  hofpitality. 
2$ I.  Pafch.  4  Geo.  a.  B.  R.  in  Cafe  of  the  BUhopof  London  and  Lewen  v.  the  Mercen  Com. 

A  prior  was  feifed  of  the  advowfon  of  a  parfonage,  and  44  H.  %.  the  church  being  void,  the 
biihop  gave  him  licence  to  hold  in  propr^os  ufus»  and  there  was  not  any  endowment  of  the  vicarage. 
The  queftion  was.  whether  the  appropriation  was  good»  there  being  no  endowment  of  the  vicarKet 
this  ftatute  being  in  the  affirmat'vc,  that  vicarages  (hall  be  endowed,  or  that  all  appropriations  arc 
void  unlefs  the  vicarage  be  endowed  ?  and  whether  an  appropriation  by  the  bifliop's  licence  without 
the  Icing's,  be  good  ?  Williams  J.  faid,  that  it  had  been  rcfolved,  that  whether  appropria. 
r  37  ]  ^w"*  *>«  tf^  o'  notcannot  now  be  called  in  queftion,  but  they  fliall  be  intended  to  be  good* 
and  to  have  all  requifite  circumftances.    Cro.  J.  %^%.  pi.  6.  Mich.  8  Jac.  B.  R.  Hunlloa 


Cocket. 
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5.  If  a  h^Jhopy  deany  or  the  like,  has  the  advowfon  to  him  and  to 

his  heirsy  and  appropriates  it  by  licence  to  him  and  his  fucceffors, 

this  is  not  good,  becaufe  he  had  it  not  to  him  and  his  fucceffors 

before,  but  there  he  ought  to  alien  in  fee  to  anothery  and  then  retake 

to  him  and  his  fucceffors  by  Ucenccy  and  then  to  appropriate  it  by  li^ 

cenccy  and  detain  in  proper  ufe  without  prefenting  ajlrangery  becaufe 

otherwife  he  is  bound  to  prefent  an  incumbent  as  the  patron 

(hall  do,  and  cannot  retain  more  than  6  months  without  lapfe  • 

Quod  Nota.     Br.  Appropriation,  pi.  3.  cites  38  H.  6.  21.         * 

*ro*?ia'Jon         ^'  ^^^  appropriation  was  made  by  the  patron  and  the  ordinary 

jrgrcat  an-  '^^  '*^  ^^^^  5«^  chapter  by  licence  of  the  king,  without  any  men- 

tiquity  a  li-  tion  of  the  licence  of  the  patron,     Br.  Appropriation,  pi.  8.  citc$ 

cence  has       Lib.  Jntrat.  -  ' 

been  pre. 

fumed  tho'  none  appeared,    Arg.  Vent.  257.  in  an  anonimous  cafe. 

7.  An  appropriation  of  an  advowfon^  churchy  glebcy  tithe  l^c 
muft  be  to  iome  body  politic  or  corporation,  and  when  it  was  made 
by  the  patron  or  firft  founder  the  form  was  thus ;  Ego  JV.  R  de 
H.  conceffi  eccleftam  &  advocationem  meam  de  H.  cum  ten-is  {^  deci^ 
mts  ommbus  ad  earn  pertinentibus  abbati  de  S.  &c.  fo  that  not  onlv 
the  advowfcn  and  profits  of  the  church,  but  the  incumbency  itfelf, 

which 

4 


Jivbich  is  a  fpiritual  thing,  vefted  in  the  appropriator.    PI.  C. 
496.  b.  Grendon  v.  Bifho^  of  Lincoln. 

8.  Watt  Corop.  Inc.  8vo.  34.1.  cap.  17.  fays.  That  the  fafcft 
way  is^  that  it  be  expre&ly  faid  that  he  to  whom  the  church  is  ap-' 
prc^riated  fhall  be  parfon,  and  that  in  all  grants  of  advowfons 
from  the  crown  to  any  fpiritual  parfon  and  his  fucceflbrs  the 
daufe  of  non-obftante  the  ftatute  of  mortmain  be  inferted,  or 
diat  a  precedent  licence  be  had,  and  that  thefe  matters  be  pleaded 
when  any  a^on  is  brought  concerning  the  fame. 

(¥)  What  AOi  or  Thing  will  difappropriaie  an  Ap- 
propriation ;  and  by  whom.  The  Adt  of  the 
Party, 

[l-  TF  the  parfon  appropriate  prefents  to  the  church,  and  the  pre-  Br.  Conful. 
^  fentu  is  inftituted  and  indu&idy  this  difappropriatels  the  ttti*n,pl.  u 
church.    44  E.  3-  33-  b-]  tyL 

confulution* 

^  4.  cites  %.  C. See  (G)  pi.  s.  in  xkifi  notet  theret  where  it  is  £ud  chat  the  Uw  feem* 

die  fame  thro'  there  be  no  inftitution  Uc. — ^— S.  P.  by  Manwood  pi.    c.  501.  a«  Mich.  18  ft  19 

Elis.  Ml  Caie  of  Grendon  v.  the  IMhop  of  London. Hob.  152.  Hobart  Ch.  J.  fayi,  that  no  a£k 

of  die  ordinary  can  difappropriate  the  church ;  but  if  the  parlbn  appropriate  (who  is  patron)  had 
pnfemed»  it  did  difappropriate,  and  cites  3S  H.  6.  ir.  1 1  H.  6.  iS.  F.  N.  B.  :^5.  ^nd  iays  he  ia 
•f  opinion,  that  if  hit  clerk  be  rcfufed  for  juft  caufe,  and  notice  given,  lapfe  flull  incur  ;  for  th* 
appropriation  gives  him  a  charge  to  hold  or  not,  as  appears  by  the  form  of  an  appropriitioa  10 
Creadon's  Cafe,  which  by  the  prefentment  he  has  renounced. 

[2.  If  diere  be  a  parfon  appropriate  and  vicar  endrujed  of  the 
fame  churchy  and  after  the  parfon  and  ordinary  re^unite  the  vicar^ 
age  to  the  parfonage^  yet  this  does  not  difappropriate  the  appropri- 
ation,  for  the  vicarage  was  derived  out  of  the  parfonage,  and  now  £  38  ]J 
it  is  come  back  to  that  out  of  which  it  was  derived,  and  fo  it  is 
in  its  firjl  JlatCy  and  therefore  cannot  difappropriate  the  church. 
7  Jac.  refolved  at  Serjeant's  Inn  by  the  judges  upon  a  reference 
out  of  the  Court  of  Wards,  in  one  Stafford's  Cafe.'\ 

[3,  If  a  chapel  be  annexed  to  a  churchy  if  there  be  a  prefentation  *  Br.  Quar* 
hj  a  Jlranger  to  the  chapel  as  to  a  churchy  and  his  cUrk  is  induHedy  *"'P*?**»  P^* 
this  chapel  is  hereby  made  a  church.     ♦  47  E.  3.  5.  21.  b.  17  E?'3?4.*thu 

£.  3.   58.]  if,  the  king 

prefents  to 
the  chttich,  in  fach  cafei  as  to  the  church,  it  fliall  thereby  lofe  the  name  of  a  chapel* 

[4,    If  kffee  for  years  of  an  appropriation  prefents  thereto  a  ^^  h«  >• 
chaplainy  and  be  is  induced,  this  di&ppropriates  the  church  during  j^^/^*^ 
the  years.    44  AfT.  37.  44  £.  3.  33.  admitted.]  rlrm.  Br. 

Coofulta- 
tioUf  pi.  I.  cites  S.  C. Fibh.  ConfulUtion»  pi.  4.  cites  S.  C 

5*  If  an  incumbent  be  prefented  by  the  abbot,  and  admitted  af-  Byfuchprt- 
ter  the  ap^apriationy  by  this  the  atfpropriation  is  determined  for  ever.  '^^^'J* 
Br.  Spoliation,  pL  4.  cites  38  H.  6.  19.  wdinary 

have  gained 
iDiereft  de  boyoj  by  Shute  Baron.  Sat,  if.  in  pL  $r,  Pafch.  24  Elbe,  obiter.  Clench  doubted, 
liaMamvood  agreed. 3  te.  loi,  pi.  247.  Trin.  a6  £lif.  Maawtod  Ch.  B.  faid^  that  at  thir 


3?  Q[|pt)n)|)f£il!(tw^ 

time  a  ptriWmgc  may  be  difif  propriated,  but  that  ougbe  to  be  by  a  judicial  ad»  ai  by  pref^ntmeiM^ 
and  not  by  any  private  aS  of  the  proprietor}  and  fo*  be  £udt  a  church  was  difappropriatsd  by  the 

I^.  Dyar  by  a  prefentmeat  which  he  of  late  made  to  it. 2  Le.  80.  pi.  xo6.  S.  P.  in  totidem 

verbis. 

As  in  the  g.  If  a  church  is  approfH'iated  to  a  corporation  which  is  dif^ 
Tempicrs^a  ''^'^^^J  ^^  church  IS  hercbv  difappropHated  j  per  Dyer  Ch.  J. 
^h^^IJH*  pi.  C.  501.  a.  Mich.  18  and  19  Eliz.  in  Cafe  of  Grendon  v. 
p^priatcd  ,  Bifliop  of  Lincoln. 

to  that 

order  could  aot  be  by  them  transferred  to  the  hofpitallers,  but  what  was  appropriated  tm 
them  was  difappropriated  by  the  diffolvingof  their  order.  PI.  c.  497.  a.  in  S,  C.  cites  it  as  faid 
\j  Herle  in  3  E.  3. [This  is  Pafch.  3  E.  3.  1 1.  b.] 

Theftatute  y.  AH  the  appropriations  of  abbeys  that  were  furrendered  be- 
^tL^aif'    ^wcen  27  and  31  H.  8.  were  ipfo  fafto  diflblved  with  the  diflb- 


apprrpriati-  lution  of  the  Corporation,  and  were  prefentable,  and. might  have 
smsiay  fee,  new  incumbents.  But  as  foon  as  the  ftatute  of  31  H.  8.  came^ 
*J^  Uuions'  *^  appropriations  were  reftorcd  and  given  to  the  king,  and  the 
S!dtikeyw«  incumbents oufted;  per  Hobart  Ch.  J.  Hob.  308.  Hill.  15^.  Jac. 

sever  prc- 

fcntative  nor  fpiritua^  functions ;  per  Cur.  Jo.  3.  pi.  3.  Mich,  i^  Jac.  B.R.  in  the  Cafe  of  Wright  r. 

Gerard  and  Hilderfiieim. 

8.  17  Car.  2.  cap.  3./  7.  Owners  cf  intpropri^tims  may  unite 
the  fame  te  the  parfonage  and  vicarage  of  the  parjjh  church  where 
the  fame  do  lie. 

(G)     Ads  of  a  Stranger. 

[!•  TF  a  man  recovers  the  advowfon  in  a  writ  of  right^  this 

X  diftppropriates  the  church,   17  E.  3.  51.  b.J 

\    39    ^       [2.  If  a  Jlranger  prefents^  and  his  clerk  is  in/tiiuted  and  in^ 

Br.  Conful-  du^fed  for  f even  yearSy  this  continuance  for  this  time  hath  dif- 

fation.pl.i.  appropriated    it,    till    it    be   recovered  again  by   writ  of  rizhtx 

cites  S.  L..       "^"^  T.^*^  A/r       j-i       1/1        •/•  .         t  .     .   •*        r 

— Fitxh.  44  *"  3'  34-  44  Aii.  adjudged  (but  it  feems  that  this  is  not  law, 
Confulto-  for,  Co.  5.  loi.  per  Curiam,  there  cannot  be  ah  ufurpation 
^*  s*  c    ^^^  ^^^^  ^"  appropriation.] 

«— Aprefei\t- 

tnent  made  by  t  ftrangerunto  an  advowfon,  which  is  appropriated  to  an  abbey,  be  the  prefentment  in 
the  time  of  vacation,  or  in  the  time  of  the  abbot,  is  void,  although  that  the  clerk  be  inftituted  and 
indii€ked;  but  if  the  abbot  himfelf  prefent  unto  the  biihop  his  clerk  to  an  advowfon  which  is  ap- 
propriistcd  to  his  hoiife,  this  prefentment  doth  difappiopriats  the  advowfon,  and  make  it  prefentable 
after;  and  if  he  do  not  prefent  within  fix  months  after  every  avoidance,  the  bifhopihall  pi^fcnt 
f(Sf  lapTe.  F.  N.  B.  35.  (F)-^-*>*So  that  it  feems  the  prefentment  without  inftltution  &e.  is  a  dif- 
akppropriation.  F.  N.  B-  35*  (F)  in  the  new  notes  there  (b)  cites  1 1  H.  6.  1%.  33.  Br.  Quare  Im« 
pedit,  38.  II X.  38  H.  6.  39. 

IfadvofufiM  f  3,  If  a  woman  be  endowed  of  an  advowfon^  v>hich  is  appro^ 
b'  licence*^  priatcy  and  (he  prefentSj  and  he  thereupon  is  admitted,  inftitut- 
U  gratH^d  ed,  and  induced,  this  difappropriates  the  church,  a  £.  3«  8.  per 
/0  a  priori  Scrope  faid  to  be  adjudged.  Co.  Lit.  46.  h.] 

^hiifuccef' 

Joriy  and  after  the  fame  church  U  appropriated  to  bim  and  bhfucceffbrs,  fo  that  they  are  perpa- 
tual  parfon  imparfonee.  If  in  this  cafe,  the  feme  of  the  grantor  is  endowed  of  the  advowfom^  and 
frefenu  a  cltrki  vfho  it  infiitmted  and  indu&ed^  the  appropriation  is  defeated  for  every  for  the  in- 

tue 


lire  eftiteof  cheparfoQ  impaxfooce  is  airoidea.  7  Rep.  8.  in  the  E.  of  Bedford's  Cafe,  cited  per  Cur. 
|o  hate  been  fo  adjudged,  at  Sir  Jeflwy  Scrope  reported  in  2  E.  3  fol.  S.  and  fays,  Ibat  in  fuch 
feflfe  is  the  book  W  be  itnderftood,  and  that  fo  a  ^uxre  in  Dyer,  6  £.  6.  f<ri.  7.  a.  [7a]  is  well 
rcfolred. 


(H)  fFbq  fliall  be  iound  by  the  Difappropriation^ 

ri.TF  n,  leffie  fir  years  of  an  appropriation  prefent  thereto*  this  ^'t  C^^fu^*? 

-^  dilappropnatiOD  IhaU  not  bind  mm  m  the  reverjton.    Vide  cites s.c.— 
44  E.  3-  33.  b.  44  Aff.  37.  admitted.]  Fitxh.  Con- 

£2.  If  a  feme   be  tniowed  of  an  advowfon  which  is  appro-  fuJto5»on»pl- 
priatCi   and  prefents^   and  her  clerk  is  inllituted  and  indu£fed^  c.  *  *  ' 
though  the  iucuw^nt  Mes^  yet  is  the  appropriation  wholly  dif« 
folved,  becaufe  the  incumbent  who  came   in  by  prefentation^ 
had  all  the  eftate  in  him.  %  £.  3.  8.  per  Scrope  faid  to  be  ad- 
judged, Co.  Lit.  46.  b.J 

(I)    The  Effed  thereof  as  to  fpiritual  Jurifdidion. 

X.TMpropriator  was  fued  in  the  ecclefiaftical  court,  and  by  fen-  pJ^jV ^^ 


Anon* 


-s'     ■"-- Y -7- -  -. "- J     V    f   -^  , —     p1.13.Anc 

tence  there^  the  profits  yttxt  fequeftered  for  repair  tf  the  chan^  Trin.  09. 
celi  the  matter  went  off"  for  a  fault  in  the  pleading ;  but  the  ^'  *•  «*- 
Court,  as  to  the  matter  of  law,  inclined  that  there  could  be  no  ^^^Mod.  sTL 
fequeftration,  for  being  made  a  lay  fee^  the  impropriation  was  s.  C.  ic 
out  of  their  jurifdidion,  and  it  was  now  only  againft  the  par-  '^*^-  *5^* 
fon,  as  againft  a  layman  for  not  repairing  the  church.  2  Vent,  TOurtpnrtet 
35.  Pafch.  32  Car.  ,2.  &  B.  Walwin  v.  Auberry.  Atkins  j. 

held,  that 
the  lay  aqiprepriation  was  not  to  t>e  fequeftered  for  the  repairt  of  the  chancel }  but  judgment  was 
given  againft  the  defieodant  upon  the  point  of  pleadings,  which  aU  the  court  agreed  to  be  ilL— 
intm.  rep.  %^o,  pL  240.  S.  C.  adjomatur. 

2.  The  Court  feemed  of  opinion,  that  notwithftanding  the  C    40    3 
appropriation  of  a  benefice  to  a  prior,  or  a  dean  and  chapter, 
the  biihop  may  vifit  to  fee  how  the  church  was  ferved,  facra- 
ments  adminiftered  &c.    and   might  proceed  to  fufpenfion  ab 
officio  &  beneficio ;  but  they  held  clearly,  that  he  could  not  de- 

Erive  him.   10  Mod.  68  Mich.  10  Ann,  B.  R.  Dr.  Harrifon  v. 
)ublin  (archbilhop). 

For  more  of  appropriation  in  general,  fee  UPrefnuatiott^  Watson's 
Clergyman's  Law,  cap.  17.  Malory's  Quarb  Imp. 
40  ^946. 


.1     -■         ' '  ' 
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ZMtttvmut 


[    40    } 


^vlAtttvxttit^ 


(A)  Of  what  Things  it  may  be.  [Or,  of  what 
Things  an  Award  may  be  made^  in  refpeft  of 
the  Thing  to  be  awarded.]     [Things  Real*] 

•S.P.  Ky  [I.  A  RBITRATORS  cannot  make  an  award  dl  ^  freehold^ 
Culpepper,         £\  ^  ^^  adjudge  the  land  of  one  to  another.    ♦  14.  H.  ▲• 

qwA  nemo     I9<  ^3  H.  O.  Keil.  99.  h.} 
negavit,  ex- 
cept Skreoe,  .who  faid  that  the  arbitrator  cannot  award  the  frank  tenement  without  deed ;  huC 
that  if  they  put  themfelves  in  arbttrement»  and  make  writing  thereof  by  deed  indented,  it  it  good» 
and  may  be  pleaded  in  bar,  ad  ^uod  noa  fuit  refponfum,    Br.  Arbitrement,  pi.  X5.  citci  S.  C. 

*  Titxh.  At-       [2.  The  law  is  ihtfame^  if  the  fubmiflion  be  by  deed.    *  9  E. 

S*T^fte>  ♦•  4**  *^  ^^  **  *®  ^'*°*^  ^  ^  fubmiffion  bo  by  deed  hidenh^ 
s/c.  ac     id.     14  H.  4*  19.] 

cordlngly» 

btttby  Needham,  if  he  doet  not  perform  it*  the  obligation  of  fubmifHon'it  forfeited. — Arbitrement 
JInfrHboldw  not  good;  unleft  the  fubmiflion  be  by  deed  indented;  per  Fofter  J.  t  BrownL  130  Peti» 

V cttei  X I  H.  4.  44.  b. 

It  if  a  oucftiony  whether  the  titU  u  land  is  fubmi01ble,  becaufe  it  is  in  the  realty;  per  Powe^ 
J.  but  Treby  Ch.  J.  faid,  that  tbi/tgt  m  tb^  realty  might  be  fubmltttd^  as  well  as  things  in  the  pcr- 
iNialty,  hut  they  could  not  he  rtcwered  upon  the  award.  Ld.  Raym.  Rep.  115.  Mich.  8  W.  3. 
in  Caf«i  of  Marks  v.  Marriot. 

Cro.  J.  74-       [3.  A  partition  cannot  be  made  by  award,  for  a  freehold  can- 
?Tac  b"r    ^^^  P*'*  without  livery.  Pafc.  i  Jac,  B.  Horton  v.  Horton.] 
is  s.  p.  [4.  An  arbitrator  cannot  make  an  award  of  a  Itafefor  years  of 

Acontrovef-  Jand,  as  to  adjudge  the  land  of  one  to  another,  by  which  the 
two^conl"  intercft  and  eftate  of  one  (hall  be  transferred  to  the  other,  be- 
cerning  a     caufe  this  is  a  chattel  real.] 

hufe  oj  lamdtf 

was  iubmitted  to  the  arbitrement  of  J.  S.  who  awarded^  thatone  of  them  (hall  havt  the  lands ;  th^s 
is  a  good  gif^  of  the  intercft  of  the  term,  and  cites  la  AC  25.  but  if  it  had  been,  that  bejhould  per^ 
mit  the  otbir  to  enjoy  the  term^  this  would  not  give  an  intereft  iA  it;  and  fo  it  was  agreed  upon  evi- 
dence. Cro.  E.  223.  pi.  3.  Pafch.  33  EUz.  B.  R.  Trufloe  v.  Yewre.  2  Lc  104.  pi.  13?.  Pafeh. 
31  Elia.  R.  R.  Trufto  v.  Ewer,  S.  C.  &  S^  P.  agreed  for  law,  and  cites  12  Aff.  25.  14  H.  4.  ig. 
24.  1^  9  E.  4.  44.  '  S.  C.  cited  D.  ^il,  a.  pi.  57.  Marg.  by  the  name  of  Freflou  v.  Eure, 
and  fAvs,  that  the  fame  diverfity  was  agreed.*— -But  it  is  faid  th&re,  that  if  the  arbitrators  award 
fbat  tit  fojfeffot  fiiouli  bold  the  term^  it  Teems  that  this  would  not  bind  the  right  of  the  other,  for 
the  award  docs  not  extinguifh  the  right  there,  as  it  docs  to  pafs  the  polTeflion  in  the  other  cafe.  ^bid. 

[  4^  1  [5»  I^  fcems,  that  in  Co.  9.  Peytoe  78.  this  is  admitted,  for 
See  (U)  fi.  there  it  is  held>  that  an  award  is  no  plea  in  an  ejeSfiane  firrn^^ 
J  r.  S»  C.      becaufc  it  is  an  a^iion  of  trefpafs.! 

contra. —  j        j^  j    •»  , 

See  (Y)  pi.  I.  S.  C.  mccordingiy, 

V 

Br.  Arbitre-  [6.  An  arbitrator  may  make  an  award  of  the  arrearages  o/n 
""'"V^c**  '''"'*  rcferved  upon  a  leafc  for  years,  4  H.  6.  17.  b.] 

i,  S.  P.  by  Mariln^Sce  (R)  pi,  6,  S,  C.  ^d  the  notes  there.        i   Sec  (U)  pi.  8, 

7.  Arbitrement^ 


7.  Arbitrement,  that  the  tm  party  JhaU  have  land  out  of  the 
f^f£aH  rf  the  otbiTy  does  not  give  franktenement ;  and  if  he 
r^itfis  to  permit  him  to  have  the  land^  he  has  m  remedy  if  hi 
has  m  Mtgatian  to  ftand  to  the  arbitrement*  Br,  Arbitrementi 
pi.  53.  cites  21  £•  3*  26. 

8.  An  award  was,  that  the  plaintiff  Jhould  pay  tbi  defmiant 
30/.  in  full  fatisfa&ion  of  all  dimands  the  13th  of  Sept.  and  that 
defendant  on  payment  Jbenld  Jumnder  up  to  the  plaintiff  the  pof- 
fijfon  ^  a  houje  in  which  he  lived,  and  deliver  the  plaintiff  a  deed 
wbereiy  the  boufe  was  intaitd  to  the  plaintiff  &c.  The  plaintiff 
paid  the  30  L  The  court  held  the  award  good ;  and  judgment 
for  the  plaintiff.  Ld*  Raym.  Rep.  1 14.  Mich.  8  W.  3.  Marks 
T.  Marriot. 


(A.  2)    Arbitrators.    What  Perfons  may  be. 

a.l^EITHER  natural  or  legal  difabilities  do  hinder  any  on* 
^^  from  being  an  arbitrator.  If  they  are  incompetent 
judges,  the  fault  is  in  thoTe  that  chufe  them.  They  are  called 
arbitrators,  becaufe  they  have  an  arbitrary  power,  if  their  judg* 
ment  be  according  to  the  fubmiffion.  If  they  obferve  their 
commiffion,  and  keep  within  their  jurifdiSion,  their  fentences 
are  definitive,  from  which  there  lies  no  appeal.  R.  S.  L«  i  vol. 
103.  cites  Wood.  921. 

3.  A  bend  is  given  to  J.  S.  to  ftand  to  his  award  by  the  par- 
ties in  dtfierence,  being  J.  D.  and  J.  R.  Adjudged  good  by  the 
Court,  tho'  it  was  obje^d  that  the  referree  would  make  an  un- 
reafonable  award,  to  intitle  himfelf  to  the  penalty  of  the  bond* 
Cumb.  100.  Mich.  4  Jac.  3.  B.  R.  Owdv  v.  Gibbons. 

3.  Submiffion  was  to  the  plaintiff  himfelf  and  anether '^  and  this  4  Mod.aift. 
being  objeded  in  arreft  of  judgment  was  held  good ;  per  Cur.  ^  C.  aod 
Cumb.  218.  Mich.  5  W.  &  M-  in  B.  R.  Matthew  v.  OUerton.    ^  ^.i'^ 

allow'd. 

4.  Dolben  J.  faid  he  remember 'd  a  cafe  where  a  gentleman's  4Mod.226« 
fteward  brought  an  adion  in  his  mafter*s  name,  'and  defendant  |*^^i^|^* 
enter'd  into  rule  by  confent  to  pay  what  the  plaintiff  Jhould  think  ii^ferjciat 
ft ;  and  my  Ld.  Hale  held  it  to  be  a  good  fubmiffion.     Cumb.  Haro'$ 
218.  Mich.  5  W.  &  M.  in  B.  R.  in  Cafe  of  Matthew  v.  Oiler-  S*^"' *"** 

^  ^  thtt  It  wai 

ton.  thut,  rii. 

The  fcr- 
)caat  took  x  horTe  from  the  arch1>p.  of  Canterbuiy's  fiewardv  for  a  deodand,  and  the  archbiihop 
hnwght  his  action  ;  and  it  coming  to  a  trial  at  the  aflifes  in  Kent,  the  ferjeaoc  by  me  of  Court  re- 
ferred it  to  the  archbiihop  to  fct  the  price  of  the  horfe,  which  he  did ;  and  the  ferjcant  afterward^ 
jnoved  the  Cburt  to  fet  aiide  the  award,  becaufe  the  fuboiiflioa  wa*  t»  the  plaiatifhimlelf ;  but  i; 
«ras  deniod  by  my  JLd.  Hate  and  the  whole  Coirt. 


(B)  Where 


4^  ^isUutixutit^ 


t   4a   ]  (B)    Where  the  Subrtiifflbn  is  with  a  Con^itioh  i6 

perform  it,  in  what  Cafes  the  Condition  is  broke^ 
if  it  be  not  performed.     Condition.     Award. 


•  Br,  ArU-  [f.tF  the  Condition  of  an  obligation  be  to  pirform 
^g.^cites^^'  ^^ft<;#^«  the  parties  offuch  things^  if  the  arbitrat 


an  award 
»itrator  awards 
s^C.  &S.P.  a  thing  to  be  done  meerly  cut  of  the  fubmijion^  he  is  not  botdid 
fccms  ad-     to  perform  it.    •  8  H.  6.  i8.  b.  9  E.  4.'  43.  b.  44.3 


i.         [2.  But  otberwife  it  is  if  the  award  be  ^  n  thing  depending' 
;P^'  upon  the  principal     8  H.  &•  18.  b.j  ' 


Br.  Arf>i- 

trement 

18.  S.  C 

and  S.  P.  Teems  admitted. 


See  (C)  pi.  [3,  If  the  fubmijjion  he  of  a  tefnij  and  all  thereupon  depending^ 
s  p  Md*  ^^^  ih^  award  is  mzit  0/ the  rent  which  fhall  become //i/f  ai 
the  notes  Michaelmas  next .  enfuingy  this  is  void,  becaufe  it  is  not  within 
there.  the  fubmiffion,  and  the  obligor  is  not  bound   to  perform  it* 

Mich.  10  Jac.  B.  R.  between  Grey  and  Wicker^  adjudged.] 
♦Roll  Rep.  [4,  If  the  condition  of  an  obligation  be  to  perform  an  award 
s^c  £Vp  ^  oU  aSlions  between  thent^  and  the  arbitrators  make  an  award 
agreed  ac-'  that  oHe  fiall  make  a  releafe  to  the  other  of  all  actions  till  the  day 
cordingiy  ef  the  award  made^  which  was  after  the  fubmif&on,  this  is  a  void 
fti  wiVthc"  ^''^f^  becaufe  it  comprehends  more  time  than  was  fubmitted;  fot 
Court*  at  to  by  the  fubmifiton  fuch  a£lions  only  which  were  then  between 
the  making  them  Were  fubmitted^  and  this  is  entire,  ayid  therefore  the  obli* 
ti«  time  of  g^^  '^  "**^  bound  to  perform  it  My  Reports,  14  Jac.  ♦  Fanlo^e 
the  award,  againji  Tribby  adjudged.  Co.  ID.  f  Moore  and  Beedky  131,  132. 
--•Bridsm.  adjudged.,  p.  42  £1.  t  Knap  and  Mawe^  Rot.  211.  adjudged^ 
vfr'ey^Drlb-  P*  12  Jac  B.  R-  bctwccn  f  Lindfey  and  AJhton^  adjudged.  M. 
bie,  s.  c.    13  Jac.  B.  R.  between  \  LumUy  and  Hutton.} 

Sc  S.  P.  ac- 

cordingiy.  But  fee  infra  pi.  ar. (C)  pi.  3.-^(M)  pi.  4-— (N)  pi.  i.  and  the  ootei  there. 

f  Gouldib.  91.  pi-  4.  Trin.  30  Eiiv.  S.  C.  held  accordingly  by  all  the  juftices;  fed  adjornatur. 

Le.  170.  pi.  23S.  Bedel,  v.  Moor,  S.  C.  but  S.  P.  doei  not  appear.— «>Jenk.  t6^.  pt.  67. 

S.  C.  adjudged.  t  S.  C.  cited  Roll  Rep.  437.  pi.  %.    as  adjudged.- S.  C.  cited 

Bridgm.  59.  as  adjudged.  1  Godb.  255.  pi.  35a.  S.  C.  but  I  do  not  obferve  any  thing  faid 

as  to  this  point. Roll.  Rep.  6.  pi.  7.  S.  C.  &  S.  P.  agreed  by  Haughton,  and  admitted  per 

Cur.— 2  Bulft.  38.  S.  C.  but  .nothing  faid  at  to  this  point.  ||  Cro.  J.  447.  pi.  17  Mich. 

1$  Jac.  S.  C.  Sc  S.  P.  agreed  per  tot.  Cur.  accordingly Roll  Rep.  a68.  pi.  44.  S.  €.  fays  that 

the  award  was  that  he  ihould  give  a  releafe  to  the  day  of  the .  date  of  the  releaie.  No  judgment 
Ijven. S.  C.  cited  by  Doderidge  J.  as  adjudged.     Palm.  loS.  Pafch.  17  Jac.      - 

Where  an  award  Is,  that  the  farUesJhail  releafe  the  one  t$  the  other  all  affiorts  to  tie  time  eftbt 
atvaril,  if  one  who  is  to  make  a  releafe  tenders  a  releafe  of  all  anions  to  the  time  of  thefuhm^tm^ 
this  was  held  by  Windham  J.  a  good  and  fufficient  tinder  in  purfuance  of  the  award,  (or  rather  of 
the  fiibmifllion,  as  the  reporter  fays  he  inttnds  it.)  Sid.  365.  pt.  13.  Pafch.  10  Car.  a.  B.  R. 
Biker  V.  Rochei^er. 

An  axuarJ  was,  tkat  the  defendaia  fhould  releafe  to  the  plaintiff  to  the  time  of  making  the  amard. 
It  was  objeded,  that  this  would  difcharge  the  bond  of  fubmiflion.  Sed  non  allocatur,  becaufe  di. 
vers  things  are  to  be  done  together,  and  if  all  had  been  done  the  releafe  would  be  no  prejudice,  and 
dirlcrs  from  the  cafe  where  money  is  to  he  paid  after  the  releafe  is  to  he  given  i  aikd  judgment  for  th« 
plaintiff.     Raym.  169.  Mich,  ao  Car.  a.  B.  R«  Barker  v.  DurraaL 

2  [5  If 


^    [5.  If  the  condition  be  U  Jiand,  to  the  award  &c.  and  the  /■'    ^      ^ 
mward  is  that  one  Jhall  pay  15/.  to  the  other^  and  that  J.  S.  a  J^'  4J- 
JirangerfinM  enter  into  an  obligation  to  pay  it  ^  a  certain,  day,  this         ' 
award  is  void  as  to  the  entry  into  an  oblfgS^Sh  by  the  iftranger,  *Soe(E)pi, 
luid  the  obligor  is  not  bound  to  perform  it,  becaufe  it  is  out  of  r     43    1 
the fiihrnffion^     Co.  10.  ^  Moor  and  BeeSe,  131.  b.  adjudged,  and 
there  otes  p.  24  £1.  B.  R.  Rot.  2417.  between  f  E^cle^eld  and 
MaUiard,  adjudged.}  Vc^^E^a. 

[6.  So  it  IS  where  the  award  Is  to  pay  a  certain  fum  of  money  to  pi.  i.*  Ec- 
afiranger  who  is  out  of  the  award,  this  is  void.     Co.  10.  Moor  cieftadev. 
ondBeedle^  131.  b.  Contra  J  aa  H.  6.  46.  b.  Curia.]  sic*  Ae 

■warA  wv,  that  one  of  the  parties  ihould  pay  to  the  fon  of  the  other  party  5L  which  mt  bequeath'4 
Id  him,  and  adjudged  that  the  a£^ion  did  liot  lie  {  for  he  was  not  bound  to  pay  the  money,  beios 
to  a  (hanger  to  the  award.— ^Godb.  11.  pi.  18.  Anon.  S.  C.  &  S.  P.  held  accordingly ;  for  it  is 
an  Use  election  of  the  ftrangery  whether  he  will  accept  the  money  or  not.  S.  P.  and  though 

tt)c  truth  wasy  that  the  faid  ftrsingcr  wai  attorney  to  the  plaiutiff,  and  that  by  the  intent  of  the  ar^ 
bitralors  he  was  to  receive  it  for  his  mailer,  yet  becaufe  it. was  not  recited  ezprefsly  in  the  award  diat 
'he  IhbuU  haTC  it  for  his  mailer,  it  was  adjudged  infuflBcient.  D.  242.  h.  Maig.  pi.  52.  citci 
TriB.  3  Jac  B.  R.  Futrel  v.  White. 

So  where  the  award  was*  that  the  fervantof  the  one  party  ihould  pay  to  the  forraat  of  the  ether 
party  5I.  the  Court  held  the  bond  not  forfeited ;  for  tne  fervants  of  either  are  ilrangers  to  the  fub- 
niffion :  but  if  the  award  had  been,  that  one  of  the  parties  Ihould  pay  to  the  fervant  of  the  other 
5L  it  had  been  good,  becaufe  the  mailer  of  the  fervant  is  party  to  the  fubmiffion  Ac.  3  Le.  6ft. 
pi.  91.  Trin.  t8  Elia.  B.  R.  Dudley  v.  Malory. See  (E)  pi.  r.  S.  C. 

X  S.  C.  cited  Godb.  73.  pi.  18.  and  there  is  a  quzre  made  as  to  this  caft ;  for  that  it  feems  aet 
ft)  be  law  at  this  day.-*— See  (£)  pi.  4.  S.  C.  •« 


[7.  If  a  condition  be  to  ftand  to  the  award  &c.  and  Aterward  Cro.E.432. 
is  that  one  Jhall  affure  lands  to  the  other  and  his  wife,  where  the  pJip'^a  ^' 
noife  is  a  ftranger  to  the  fubmiffion,  there  he  is  not  bound  to  held  the  ar. 
perform  this  award  as  to  the  wife.  M.  37,  38  El.  B.  between^  bitrementt» 
5«««  «nrf  P/«,  per  Curiam.]  J;^^;-^^^ 

for  It  being  an  intire  diing  which  was  appointed  to  be  done^  and  being  void  in  part^  it  is  void  for 
the  whole ;  hut  otherwife  it  is  where  he  appoints  two  things  to  be  perform 'd,  and  the  one  is  within 
die  fabmiffion»  and  the  other  not,  and  they  are  awarded  to  be  performed  feverally,  it  is  good  for  iivfaat  ia 
within  the  fubmiillon,  and  void  for  the  otner.    But  to  tliis  point  none  of  the  other  juftices  (poke. 

Mo.  359.  pi.  4S9.  Sims  V.  Pit,  S.  C.  &  S.  P.  adjudg'd  accordingly. 5  Rep.  77.  b.  78.  a.  Si^ 

Boa's  &i^  S.  C. See  (N)  pi.  7. 

[8.  If  A.  is  indebted  to  B,  in  2ol.  by  fingle  bill,  and  they  fub^  Cro.J.447. 
nut  all  matters  between  them  to  the  award  of  J.  S.  who  awards  ^l'*I"^*F' 
that  jf.  Jhall  pay  a  certain  fumy  fcilicet,  a  leffirfumto  B.  infatif^  thc^pfain-^ 
faction  of  the  faid  bill^  tho'  if  he  pays  the  money  according  to  the  tifF;  for  it 
awardy  yet  this  cannot  be  any  bar  of  an  aiiion  to  be  brought  upon  ^*"^^/'|,  ^ 
ibefatd  bill^  becaufe  the  a£tion  is  grounded  upon  a  deed ;  yet  if  he  ihaii  pay 
each  of  them  was  bound  to  perform  the  award,  he  ought  to  pay  it  infatif- 
the  money,  or  otherwife  he  hath  forfeited  the  obligation ;  for  if  [jf^*^?'  ^' " 
he  pays  it,  and  the  other  fues  the  billy  he  hath  forfeited  his  obliga-  piy»dthat  ' 
tion.  Hill.  15  Jac.  B.  R.  between  Lumfey  and  Hutton^  ad-  the  piaintiiT 
judged,  upon  demurrer.     M.  23  Jac.  B.  R.  the  fame  cafe.]  h*/i  faS?' 

faAion  ;  and  ff  he  does  not  accept  thereof,  and  fues  the  bill,  he-forfeits  the  bowl;  for  he  does  not 
ftand  to  the  fubmiifion,  which  is  a  fufficicnt  tie  upon  him  that  he  accept  thereof ;  and  being  ac- 
ctpted,  the  arbirrement  is  a  good  bar.  Roll  Rep.  170.   S.  C.  Oe  S.  P.  by  Coke  Ch.  J.  m 

Ktich  Haoghton  J.  agreed.— —S.  C.  cited  by  Dodepidge,  J.  Palm.  108. 

\    [9.  If  a  condition  of  an  obligation  be  to  perform  an  award,  ^^  *  ^^ 
where  Hixe  fubmijffion  is  of  all  matters  depending^  and  the  award  is  p"Jj[^cubr 

after   cohirovcrfyi 


43  iUMtmttxt 

«oa  the  tr.  after  made  of  all  matters  gener^lfy^  this  is  voidi  and  Ae  otdigof 
u*gw€rVi  ^^^  bound  to  releafe  the  matters  depending.     Tr.  4  Jac.  B.  R» 


war 


relcafes,        between  ^tfm^x  aW  Armjltad  adjudged.] 

wKich  are 

executed,  thefe  releafe    n5   more    than  the  particular   cootRnrerij.     Ld.  RtTa^Rcp.  1x6.  cites 

has refolved  Mick.  8  W.  3.  ji.  R.  Sterent  t.  Matthews. 

C    44  ]      [>0-  If  two  ^toiV  to  the  award  of  J.  S.  ^ all  matterH^itwaii 
^     .         /A^w  ////  /A/  fuhtniJIion^  and  then  each  of  them  promifes  to  pcr- 
S!*c)'piL     ^^^^  ^be  award,  and  J.  S.  after  awards^  that  whereas  one 
T.  s.  c.       bound  in  an  obligation  to  the  other,  (which  was  madi  aftn 
butnotS.P.  fubmijfion^  and  before  the  award)  that  the  obligee  Jbould  deliver 

the  obligation  to  the  other  in  fullfatisfaSliOn  of  all  matters  between 
them,  and  awards  further  m  iuch  manner  that  all  was  good,  Ifr 
the  aforefaid  award  was  good  )  though  this  obligation  be  out  oP- 
the  fubmiflion,  becaufe  it  was  made  after  the  fubmiffion,  jet  be 
is  bo.und  to  perform  it,  becaufe  it  is  to  be  given  in  fatisfaStiim 
^  matters  contained  within  the  fubmijfion^  as  a  horfe  or  money 
may  be  given  in  fatisfaAion,  tho*  they  are  not  within  the  fub- 
miffion. Trin.  15  Jac.  B.  R.  between  Nicklas  and  Thomas  ad- 
judged. (Reporter  [fays]  quare  this,  for  this  is  a  thing  in 
a£iion  between  them,  and  out  of  the  fubmiffion,  and  fo  not  like 
'  to  the  cafe  of  the  horfcy  unlefs  the  horfe  was  in  difpute  between 
them  after  thefubmijjwn),'] 

[11.  And  it  feems,  that  if  the  aix^ard  be  to  give  his  horfe  to  the 
other  in  fatisfa£iion^  that  he  is  not  bound  to  perform  this,  bc« 
caufe  this  is  out  of  the  award,  for  he  may  as  well  award  him  to 
give  his  gown  or  other  collateral  matter,  but  maney  is  menfura 
rerum,  and  therefore  it  may  be  awarded  to  be  paid  in  (atisfac* 
don.     Contra  9  E.  4.  44.  per  Moyle.]] 

[12.  If  an  award  he  that  one  Jhall  ferve  the  other  two  years  im 
fatisfaSlion  of  an  a&ion,  he  is  not  bound  to  perform  this*  9  £. 
^■1    ^  ■■  ^  4.  44.  per  Lit.] 

•  F0I.  244.  [13.  If  the  award  be  that  one  Jhall  releafe  aU  bis  right  in  cer-^ 
^7— V — '^  tain  lands  (•)  of  which  the  other  isfeifedy  in  fatisfa^ion  rfa  trefpafsy 
trement.'^pL  ^^  '^  "^^  bound  to  perform  this.  Contra  9  £.  4.  44.  per  Moyle.] 
16.  cites  [14.  If  the  cohdition  of  an  obligation  be  tofland  to  the  award 

S.  C.  per      of  J,  S.  for  the  title  of  certain  land^  and  the  arbitrator  awards 

the^whi'ij!  '*'  '^''^  '^  ^^^-^  ^^  ^^^*  '*'  other  Jhall  releafe  to  him  &c.  tho*  this 
tor  has  no  award  is  void  as  to  determine  the  right  and  to  change  the 
power  to  eftate,  becaufe  it  is  real,  yet  becaufe  it  is  within  die  fubmiffion 
SH^thing'*  ^^  *^  bound  to  perform  it.     9  E.  4.  44.] 

real  fo  ai 

to  determine  the  right  of  it ;  but  per  Needham  the  award  is  fo  far  good,  that  if  it  be  not  performed 
the  obligation  is  forfeited.      ■    ■  Keivr.  99.  b.  pi.  6.  Pafch.  13  H.  7.  it  was  held  by  Grevil  and 
Pollard,  that  unlefs  A>me  perfoaal  thing  be  joln*d  with  the  title,  right*  Sec.  of  land  fuch  aibitre*  ' 
ment  is  void,  an(Qhat  an  obligation  with  condition  to  obey  fuch  award  is  void  alfo ;  but  the  book 
fays  Qusere,  for  jfeen  held  clear  contrary  if  there  were  fuch  words,  vis»  to  Qiew  title  Sec, 


Pitsh.  Arbi-  [j  j.  If  the  Condition  of  an  obligation  be  to /land  to  the  award 
r6."dtM  ^^*  rfj-  S*9f  ctrtain  matters^  and  the  award  is  that  one  Jhall  make 
S.C.arS.P.  a  releafe  to  the  other^  if  they  do  not  do  it  the  condition  isbroke, 
accordingly  though  there  is  not  any  means  to  compel  them  to  make  the  re- 
^'"'-     Icafeitfdf.    9E-4-44]  ,  ,    ,, 


(i6.  If  the  condition  of  an  pl^igation  be  tojtand  to  the  award  Anavirard 
#f  7,  S.  if  the  award  be  impoJjiiU  the  condition  is  not  broke,   ^f'^!*!'^*** 

15  r..   4.  I.  D.J  en  all  occa. 

fi7.  *  ;A  if  the  award  be  to  pay  a  fum  at  a  day  pafl^  the  con-    fionsab.jnde 
dition  is  not  brbke.    8  E.  4.  i  .1  ^^r'^  .h<»'* 

^        ■*  2  lean  in 

fuch  a  chttrck  peaceably  and  Quietly  without  difturbance  by  the  defendant,  and  that  on  i  ^  ov.  the 
defenda^Atould  deliver  up  the  feats  to  the  plaintiff.  The  defendant  pleaded,  that  the  plaintiff  en* 
}o}rtd  ih^^ats  piout  dn  30  06t.  next  after,  on  w^hich  d:ty  they  were  pulled  down  wirhaut  hia 
ko0«ricdge  or  confent,  per  quod  he  could  not  deliver  them  to  the  plaintiff  on  the  fai  i  [  Nov.  The 
tticftioa  was9  whether  this  fliould  excufe  thft  performance  of  the  award.  The  cafe  was  argued,  but 
Cg^advifare  Tult.  See  %  Mod.  17-  Paich.  27  Can  2.  C^  B.  Bridgef  v.  fiedingfield. 
flftoll  Rep.  6.  in  pi.  7.  Aig.  cites  S  £.  4.  S.  P. 

..     [18.  If  there  be  a  controverfy  fir  a  certain  thing  between  A,  and  [    45  /] 
4^  ^  the  one  part^  and  C.  D,  and  E,  of  the  other  part^  and  C.  in 

ionjtdetatitn  of  bd.  given  him  by  AT  and  B.  fuhmits  the  matter  fhr  ^i^^I  J**"". 

bimfeV'and  D.  and  M.  and  ajfiinus  tojiand  to  awards  and  J.  ana  B^  182!  chcaS. 


fuimtt  of  the  other  part^  and  the  arbitrators  award  that  C.  Jhallpay  C  that  D. 

fomuch  to  A.  and  B.  in  fatitfaSfion  of  the  controverfy^  this  is  a  good  •  *"^^^]^j^^*J]J 
award,  and  C.  is  bound  to  perform  it,  though  it  concerns  two  though  they 

Jlrangefs  to  the  fubmiffion,  for  C.  hath  undertaken  for  them,  arenotbound 
H.  14  Jac.  BttUock  v.  Dalby  and  <radwood  at  Serjeant's  Inn  '"J^^^  ""^l" 
in  a    writ   of   error    adjudged^   and   the  judgment  affirmed.  fheyaVcna- 

♦22  E.  4.  25»    M.    10  Jac.  D.  R.l  med  thereia 

^       -^  ''  ■'  aswellasC. 

and  therelbre  are  b6C  ftrangers  to  the  obligation,  bacaufe  turned  in  the  cohdition  thereof.  Br.  Afbiuo* 
ACDt,  jll.  41.  citei  S.  C.  but  not  exa^ly  S.  P. 

J  19.  If  die  condition  of  an  obligation  be  to  perform  an  awards 
the  award  is  that  the  obligor  and  ajirangerfljail pay  to  the  other 
party  10I.  though  this  is  void  as  to  thejlranger^  yet  it  is  good  as  to 
the  obligor,  and  he  is  bound  to  perform  it*  M.  ic  Jac.  B.  R. 
per  Curiam,  between  Gray  and  Wicker.] 

t20.  If  tlW  condition  be  to  iland  to  the  award  of  J.  S.  and  J. 
D.  and  they  award  that  he  JhaUJtand  to  the  award  of  another^  he  is 
not  bound  to  perform  this  award.  Hill.  37  eA.  B.  between 
Lower  and  Lowery  per  Curiam.  J 

[21.  If  a  condition  be  to  ftand  to  the  award  of  J.  S.  of  all  Seefuprs,pL 
matters^  &c.  ita  quod arbitrium fiat  de pramijfisy  2nAihQ  award  is  |  ^'u^^ 
made  that  one  Jhall  do  two  things^  of  which  one  is  to  make  a  releafe  of  pi*.  3.  *  s.  C. 
all  anions  till  the  releafe  which  is  out  of  the  award,  andfo  voidy  and  — (N)pi.  i. 
the  fHher  is  good^   the  obligor  is  bound  to  perform  that  which  is  ^^^^'  *°* 

Sood,  becaufe  they  are  not  intire,  andjthough  the  award  be  that  he  there. 
lall  releafe  all  a£lions,  yet  it  d^s  not  appear  that  there  were  any 
aifions  between  them,  fo  that  the  releafe  is  made  de  prxmiflis  for 
any  thing  that  appears.      My  Reports,  14  Jae.   F'enlore  and 
Tribhy,  adjudged.3 

[22.  So  it  would  be  a  fortiori  if  the  condition  was  without  t^s 
ckufe  ita  qu$d  ^xhiUium  6ai  de  prxmiilis.      Co.  to.   Moor  and 
BeedUf  131^  b.  adjudged,  becaufe  there  is  a  recompence  of  each 
fide^  though  hot  all  the  recompence  which  vjas  intendeds] 

[23.  If  a  condition  be  to  ftand  to  the  award  of  J.  S.  efallmat^  Hutt.  29* 
insy  &c.  ita  quod  arbittium  fiat  de  praemii&s,  and  the  award  is  ^^^^,?]^^l 


45  arbitretnent^ 

S.  c.  and  made  upon  the  premljjes  that  onejhall*  releafe  to  the  other  aB  mat^ 
the  Court  a-  f^jr^  ftll  the  awcrd^  which  is  out  of  the  fubmiffion  ;  thoui^h  there 
fie*  made^a'  are  matters  between  them  which  arofe  after  thejubmijfion  andbifore  the 
rcicafe  until  ^^ward^yet  the  award  is  good,  if  it  be  hot  averred  to  ^t  Court  that 
the  date  of  there  Were  matters  between  them  in  the  mean  time.  Pw  17  Jac. 
^on  U^wisa  between  Alablajier  and  Oifford,  adjudged.] 

good  performance ;  and  fays  that  this  cafe  had  been  adjudged  before  bctni-een  Nichols  and  Gflldie.— >S^« 
C.  cited  3'  Lev.  344.  in  cafe  of  Nicholas  v.  Chapman.  Mich.  4  W.  ic  M.  in  C.  B.  in  which  cafe  it 
^as  adjudged,  that  where  an  award  was  made  to  releafe  all  demands  generally,  this  ihall  relate  to  the 
time  of  the  fubmidion  only,  and  a  releafe  to  fuch  time  is  a  good  performaacc. — It  was  held,  thjt.  ^^ 
a^^ard  of  a  general  releafe  of  all  demands  till  the  time  of  the  award  is  good  ;  for  nothing  fliall  be  iflPj^ 
cd  to  arife  in  the  mean  time  ;  and  if  any.  new  controverfy  or  demand  did  happen  in  the  mean  tin^tte 
award  as  to  that  new  demand  or  controverfy  is  void,  becaufe  it  was  not  wjthin  the  fubmlfiion*  and  there- 
fore it  is  a  good  performance  of  it  to  tender  a  releafe  of  all  matters  in  controverfy  to  the  time  of  the 
fubmiilion,  which  is  all  that  he  is  bound  to  releafe  ',  and  if  any  new  controverfy  has  happened^  ^^^^jHS 
pot  to  be  intended,  he  that  pretends  to  excufe  the  non-perform-ance  ought  by  his  pleading  to  fliew.f^. 

I  Salk:  74.  pi.  14.  Trin.  2  Ann.  B.  R.  Simon  v.  Gavil. S.  P.  by  Holt  Ch.  J.  2  Ld.  Raym. 

Rep.  964.  in  cafe  of  Squire  v.  Grevctt  S.  C.  See  (O)  pi.  ii  2,  3,  4,  5. 

* 

[  46  ]  [24.  If  the  condition  be  to  ftand  to  the  award  of  J.  S.  of  all 
Cro.C.2i6.  matters  depending  till  2gth  Jan.  &c.  ita  quad  &c.  and  the  award 
pl.  I.  Ward  recitesy  that  whereas  there  (*}  were  depending  the  faid  2gth  Jan. 
^^'T^  ^  divers  matters,  &c.  and  he  awards  de  ^  fuper  pramijjis  of  all  mat^ 
c  ^  *  ^^^j  tirs  till  the  2%thjan»  yet  this  is  a  good  award,  becauie  it  does  mt 
▼.  Uocom,  ^PP^^^  ^hat  any  matter  was  depending  the  faid  2<)th  day  ofyasu 
S.  C.  ad-  which  was  not  depending  before  the  faid  28/i  Jan.  and  therefore 
iordi^if  P^I-  without  fpecial  matter  fliewn,  it  fhall  be  intended  a  good  award 
s.  C.  cited  with  the  faid  averment  de  ^  fuper  pr^vmijjis.  Tr.  7  Car.  B.  R, 
per  Cur.  12  between  JVarde  and  Unwin^  adjudged,  which  intratur  Tr.  6  Car, 

Mod.  585.    Rot.  590.3 

Submiflfion  was  made  of  all  matters,  &c.  xft  Dec.  13  Jac.  ita  quod,  the  award  be  made  a  tor  before  tbe 
5ih  Dec.  following.  They  awarded  the  defendant  to  pay  to  the  plaintiff  lool.  and  that  the  «)[^  (hould 
releafe  the  other  all  adlions  and  demands,  from  the  28th  Nov.  next  before ;  the  omitting  the  two  dava 
before  the  fubmidion  was  objeded  to,  for  that  there  might  be  divers  controvtriies  between  the  faid 
time,  which  arc  not  arbitrafed,  and  confequently  that  is  no  award  according  to  the  fubmiffion,  fed  noa 
allocatur;  for  it  (hall  not  be  intended,  unlefs  it  had  been  (hewn;  but  had  it  been  (hewn,  thatany  we're 
depending  raifcd  in  thofe  two  days,  which  were  not  before,  then  the  afbitrement  had  been  void  intooow 
Cro.  J.  577.  578.  pi.  6.  Trin.  18  Jac.  B.  R.  Busfield  v.  Busfield.  2  Roll  Rep.  193.  Buffield  v.B«tf. 
field,  S.  C.  adjornatur.  Sec  (M)  pi.  5. 

P*im.  109.  [15.  If  the  condition  be  to  ftand  to  the  award  of  J.S.  ita  qu^d 
Ta^  R.  R'^in  ^^^  ^ward  be  made,  figned  and  delivered  by  the  arbitrators  as  their 
error  out  of  deed  before  fuch  a  day,  and  after  the  arbitrators  make  an  awards  and 
C.  B.Thaire  this  isfealed  and  delivered  as  their  deed^  but  they  did  notftgn  it,  the 
P  an*dfeems  ^^''S^''  *^  "^^  bound  to  perform  it,  for  the  figning  is  a  particular 
to  be  s.  c.  thing  diftindl  from  ^e  delivery.     Mich,  17  Jac.  8.  per  Curiam.] 

adjornatur. 

But  ibid.  1 1 2.  S.  C.  was  moved  again  in  Mich,  term,  and  the  whole  Court  agreed,  that  there  ought  to 
be  a&ual  iignrng  under  their  hands,  becaufe  it  was  conditional  and  not  general,  and  judgment  a^ord« 
ingly.— — 2  Roll.  Rep.  183.  S«  C.  adjornatur;  but  S.  P.  was  cited  there,  and  affirmed  to  have  been 

adjudged  accorditflyin  Ealing's  cafe Ibid.  24.3.  Mich.  20  Jac.  the  cafe  of  Thairc  v.  Thaire 

was  cited  by  onfft  the  bar  to  have  been  adjudged  accordingly. 

So  where  the  award  was  delivered  to  the  defendant  in  Writing  under  their  feals,  but  not  under  their 
hands,  it  was  adjudged  for  the  defendant.     Palm.  12  r.  Mich.  18  Jac.  Gardcnfield  v.  Lane.— - 

Jliid.  cites  S.  P.  adjudged  accordingly,  in  Cafe  of  Saltefs  v.  Gillings. ^feullt.  iic.Pafch.  9  Jac, 

Scott  V.  Scott,  S.  P.  adjudged  accordingly ;  and  it  was  agreed  per  tot.  Cur.  that  if  an  arbitrator  cannot, 
write  his  name,  he  ougiit  in  fuch  cafe  to  fet  his  mark  10  the  award. — %  Mod.  77.  Pafch.  22  Car.  2^ 
0.  H.  Columbel  t.  Coiumb«l,  S.  P.  as  tt>  iu  being  uader  ikc  hand  a<  well  as  fcal^  adjudged  accord^ 

'    --26. If 


arbitrement.  4^ 

a6.  If  two  put  tbeinfclves  in  arbitrement  of  all  a£lions  real  and ' 
pcrfonal,  or  of  the  pofleffion  and  right,  and  the  arbitrators  give 
their  award  for  one  of  the  partief,  or  for  one  thing  only,  this  is  a 
void  arbitrement;  but  WaUh  faid,  that  if  the  parties  are  bound  the 
one  \o  the  other  to  /land  to  the  award,  they  are  bound  to  perform 
the  award,  though  it  be  void,  to  fave  the  penalty;  quod  Brown 
and  D^r  negaverunt,  for  a  void  arbitrement  is  as  none,  and  cited 
Trin.  n  H.  6.  46.  Dal.  43.  pi.  27.  4  Eliz.  and  fays,  that  it  was 
adjudged  i  Pafch.  24  Eliz.  that  the  condition  to  perform  an  award 
waich  is  void,  is  void,  and  that  he  is  not  bound  to  perform  it. 
■i|^.  Debt  by  J.  H.  againft  J.  B.  upon  an  obligation,  the  defend* 
am  faid,  that  a^io  non,  for  the  condition  is,  that  if  the  fame  %  B. 
end  his  partners  fialljiand  to  the  arbitrement  and  judgment  of  J.  //. 
9f  all  trefpajfis  and  judgments  between  J.  B.  W,  F,  and  K.  P,  and 
their  partners t  that  then,  &c.  and  faid  that  J.  H.  awarded^  that  the 
faid  defendant  pay  10/.  to  IV.  F.  which  he  tendered^  and  the  qther 
refu/edy  and  alledged  what  day ^  and  that  he  did  not  make  other  awardj 
and  the  plea  awarded  good;  for  it  may  be  that  there  was  no 
caufe  that  any  other  of  the  companions  of  the  faid  W.  F.  (hould 
have  any  thing,  but  he  was  compelled  to  JheWy  what  day  the  award  ^ 

was  madiy  and  what  day  he  tendered^  fo  that  it  might  appear  if  there 
was  laches  in  him  or  not,  for  when  the  award  is  made,  that  l^^  [  47  ] 
fball  pay  fo  much,  he  ought  to  pay  it  immediately  when  no  day  is 
limited,  and  ought  to  feek  the  party;  quod  nota,  and  fee  that  the 
obligee  and  the  arbitrator  were  one  and  the  fame  perfon.  Br. 
Conditions,  pi.  182.  cites  22  £.  4.  25. 

28.  Memorandum;  where  men  enter  into  arbitrement^  and  every  When  an 
one  is  bound  to  the  other  in  an  obligation  or  other  fuch  covenants,  ^^rXwdT^ 
and  arc  obliged  to  perform  it,  and  it  is  awarded  that  each  releafe  to  that  which 
the  ether  all  aSiions^  &c.  there  it  ought  to  be  exprefsly  all  anions  i* Mfitud 
before  fuch  a  day^  which  fliall  be  before  the  date  of  the  obligation;  J^  g^'d^or 
for  otherwifc,  the  obligations  of  the  award,  or  the  laft  obligations  that  which 
to  perform  the  covenants,  fhall  be  alfo  releafed,  which  ought  isfubmiufd, 
always  to  be  taken  care  of.     Br.  Affurances,  pi.  4.  JJ^  refidue^ 

Cro.J.  664.  pi.  15.  Hill.  20  Eliz.  in  Cam.  Scacc.  Webb  v.  Izigram. 
Where  ttleafrs  haire  keen  awarded^   xht  Juhm[ff}om  b^nd  Jhall  be  intended  to  be  excepted;  faid  by 
Treby  Ch.  J.  to  have  been  fo  held.     Ld.  Raym.  Rep.  1 1 5»  116. 

Award  to  nuike  general  releafet  till  the  time  of  the  avjard  is  good;  becaufeas  to  mefnea6ts,  between 
the  fubmiflioD  and  award*  the  award  is  void,  and  therefore  does  not  exceed  the  fubmiffion  ;  cited  Ld. 

Ra^m.  Rep.  116.  as  adjudged*  Hill.  8  W.  3.  B.  R.  Cooper  v.  Pierce. S.P.  and  it  is  good  for  fo 

^  luch  as  foes  to  the  time  of  the  fubniflioaf  aad  void  for  the  re£due.     10  Mod«  201.  Hill,  la  Ann. 
fi.  R.  Ahndiac  v.  Brandoo. 

29.  Debt  upon  obligation  toftand  to  the  award  of  J.S.  ofallun-  ^^o-  686. pU 
troverfies  between  them  j  J.S.  awarded^  that  the  defendant  Jhould  de-  J^d 'udg^' 
/iiifr  \o  the  plaintiff  t  Kentijh  cloths^  which  were  bartered  by  J.  D.  ment  af- 
ferthe  thread  of  the  plaintiff;  it  was  objefted  to  be  out  of  the  fub-  firmediner- 
miiHon;  the  Court  faid  it  fliall  be  intended  to  be^in  controvorfy,  "*' 

if  the  contrary  be  not  fhewn,  and  that  they  were  in  the  hands  of 
the  defendant,  and  judgment  for  the  plaintiff.  Cro.  E.  J  77.  pi.  5. 
Paich.  32  £liz.  B.  R.  vanvlvee  v.  Vanvivee.  j^^jj    ^ 

30.  Award  was  that  one*pay  to  the  other  lol.  and  alfo  to  give  fe^  ^o.  pU  24! 
curtty  to  him  for  the?f|ayment  thereof^  this  award,  as  to  the  fecu*  s.  c.  but  ii 

£  2  rity  "^"^  ^.F,- 
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t 
m 

As  awara  rity  tobc  given,  was  held  clearly  void ;  but  the  defendant  wba  19^ 
fmrety  tor  ^^  P^^  ^^  Hioney,  may,  by  his  own  aficnt^  give  fecurity  to  pay  it* 
payment  of  but  cannot  be  enforced  by  award  to  do  it,  and  judgment  accord- 
the  Turn  ingly.  2  Bulft.  260.  (but  wrong  paged  262.)  Mich.  12  lad* 
E«S:n     X>uport  V.  Wildgoofe.   • 

was  taken  that  it  was  not  good,  b^caufe  the  arbitrators  cannot  osmpel  him  to  find  ftrangen  to  be 
fureties  for  him ;  and  cited  <  Rep.  Samon't  Cafe.  But  G.  Crooke  Teemed  e  contra,  for  thatj|f  awartf 
i>i  that  he  (hall  fitid  fttrety  by  obligation  for  the  fum ;  the  meaning  whereof  isi  t6at  he  jSnbeewne 
^tndfw  itf  and  not  that  he  is  bound  to  find  fureties.     Roll  Rep.-  270.  in  cafe  of  Lumley  v.  Hutton. 

31.  jt fubmijfwn  was  of  controverjie$  beUVeen  the  flaiMlff  pti 
defendant^  and  his  wife^  for  divers  fums  of  money  laid  out  for  the 
wife  at  her  requeji^  dumfola  fuit.  The  award  was  that  the  de- 
fendant ihould  pay  the  pfaintifF  340I.  for  all  monies  laid  out  hf 
him  for  the  wife,  dum  Tola  fuit;  and  all  the  fuits  between  them 
Ihould  ceafe.  The  Court  held  the  award  void,  it  being  to  pay  340/. 
for  all  fums  laid  out  for  the  feme  (omitting  the  wordsj  viz.  at  her 

nqueji)  and  fo  is  more  than  wasfubmitted;  and  fo  judgment  was 
reverfed.  Cro.  J.  639.  pi.  3.  Trin.  aojac.  B.  R.  Waters  V. 
Bridges. 

32.  Where  there  is  an  ita  quod  in  the  claufe  referring  to  the  arii'^ 
tratorsy  and  the  award  is  made  by  the  umpife,  yet  the  ita  quod  hj 
conftru£tion  fiall  relate  as  well  to  the  umpire  as  the  arbitrators  i 
agreed  per  Cur.  though  they  fqr  fome  time  doubted  thereof.  LeV. 
139.  143.  Mich.  16  Car.  2.  B.  R.  Bean  v.  Newberry. 

33.  An  award  yiz%  made  8th  Feb.  de  l^fuper  pramjjis^  that  the 
r      8     1  rfi^«rftf«r  within  a  week  after  the  award,  Jhould  pay  the  plaintiff' 
••  -^       J  7/.  lOs.infatisfaAionof  aU  demands \  and  that  upon  payment  thereof^ 

each  Jhould  releafe  to  the  other  all  demands  \  after  the  fubmiilion,  and 

before  the  award,  a  new  controverfy  did  arife,  (viz.)  on  th^  6th 

Feb.  for  that  the  defendant  did  break  and  enter  the  plaintiff's  clofe 

called  B.  whereof  the  arbitrators  had  notice;  after  argument,  it 

was  refolved,  per  tot.  Cur.  that  the  award  was  good ;  and  a  divef- 

fity  taken  where  the  award  is,  in  fatisfa6lion  of  all  demands  till  the 

award,  or  a  releafe  of  all  demands  till  the  award,  this  is  ill,  but 

where  the  award  is  general^  without  limitation  to  what  time  and  made 

de  ^ifuper  pramiffisy  itjhall  be  intended  till  the  time  of  the  fuhnijjion^ 

which  is  good,  and  judgment  for  the  plaintiff.   3  Lev.  108.  Mich^ 

36  Car.  2.  C.  B.  Robinct  v.  Cobb. 

An  award  to      34.  Sttbmif&on  of  all  matters  to  the  time  of  the  award ;  the 

matwrt^'to    ^^^^  was  made  in  OSfobery  that  one  of  the  i^^xts  Jhould  releafe  alL 

the  time  of   oSlions  in  December  following,^  per  Cur.  'tis  good,  unlefs  it  fhould 

the  awards  be  fhewn,  that  fome  new  caufe  of  action  intervened.  Comb.  156. 

ITA<.  Short  V.  Maynard. 

a  long  time^  (though  anciently  citlieruiro)  becaufe  itfliaU  mot  be  intended^  unlefa  thecofitrary  be  (hewa* 
that  any  ether  matter  arofe,  between  the  fubmiilion  and  malting  the  award,  and  if  no  matter  did  artfe» 
the  arbitrator  has  awarded  no  more  than  he  ihould  do ;  and  lince  that  a  fecond  reafen  has  beenadded* 
thiXfuppoJhg  other  matteri  to  have  ari/emy  yet  as  to  that,  the  award  is  void ;  the  geoara]  words  beinff 
to  be  expounded  of  all  matters  in  cotttroverfy  at  the  time  ofthejubmijfion^  and  as  toother  matters  ariling 
fince,  to  be  void  ;  an<i  il  in  fucH  cafe,  the  party  fubmttting  to  the  award,  fhould  make  a  releafe  to  tha 
eime  ofthefmbmijjion^  it  would  be  a  good  performance  of  the  award.  ]ii4r  pro  Over.  11  M»d.  1 16.  • 
•  17.  HilJ.  8  W.  3.  Hooper  f.  Fierce.  J        r      x^ 

35.  Award 
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tj.  Award  was  that  the  defendant  fay  lo/.  in  full  of  all  demands^ 
^mthat  the  plaintiff' reUafe  to  him^  &c.  The  Court  held,  .that  if 
tfae^^laintifF  would  not  receive  the  lol.  becauie  he  would  not  be 
obliged  to  releafe  when  the  defendant  tendered,  and  he  refufed,  he 
was  as  much  obliged  to  releafe  upon  the  tender  and  refufaly  as  if  he 
bad  aSuallv  received  the  money,  i  Salk.  74,  75.  pi.  14.  Trin. 
2  Annae,  n,  R.  Simon  v.  Gavil. 

35.  The  arbitrators  awarded  the  bonds  of  fubmijjion  to  hefurren^ 
di^^.  It  was  objeded  that  this  exceeded  their  authority;  and 
HdltCh.  J.  held  it  void;  for  they  could  not  award  any  thing  con- 
cerning them.  Ld.  Raym.  Rep.  553.  Hill.  1 1  W.  3.  Doyley  v. 
Burton. 

36.  Where  ^tfuhmiffion  xtftecial  of  all  controverjies  between  the 
flainUff  and  defendant  as  admniftratorsy  &c.  and  the  award  isy  that 
they /}culd  execute  mutual  general  releafes  according  to  the  extent  of  the 
fubjttijjion'y  it  was  held  by  Holt  Ch.  f.  th^t  the  fpecial  words  of  the 
fubmiffion  explain  the  generality  of  the  award.  Ld.  Raym.  Rep, 
533,  534.  Hill.  1 1  W.  3.  Doyley  v.  Burton. 

27'Subnuff!cn  was  ofailaSfionSy  ^c.  between  the  plaintiff  and  de^" 
fendant.  In  debt  on  the  bond,  the  defendant  pleaded  no  award, 
the  plaintiff  replied,  and  fet  forth  an  award  of  all  anions  between  the 
plaintiff  and  drfendant  and  his  wife^  and jhat  defendant  pay  theplain^ 
tiff  20L  in  fatisfaftion  of  law-charges  due  to  him  by  the  defendants 
wifty  as  executrix  of  &c.  It  was  moved  in  arreft  of  judgment,  that 
the  fubmiffionihould  have  been  of  all  aAions  between  the  plaintiff 
and  the  defendant  and  his  wife ;  but  it  was  held  that  it  was  good  as 
it  is,  becaufe  upon  the  defendant's  inter-marriage  with  his  wife, 
who  was  the  widow  and  executrix  of  her  former  hufband,  the 
j)laintiff  had  an  immediate  demand  on  him;  and  the  Court  being 
of  that  opinion,  held  the  award  good,  and  fo  the  judgment  wjiS 
affirmed,     8  Mod.  ^12.  HiU.  10  Geo,  Morfe  v.  Sury. 

(C)     Of  what  Things  they  may  make  an  Award.  [    49  ] 
fPurfuant  to  the  Submillioti.] 

[i.TF  thcfubmiff^  be  of  all  aifionSy  they  cannot  make  an  award  ^  Arbitrc- 
rff^*^  things  of  which  the  parties  have  cqufe  of  action.  36  H.  6.  ment,  pi.  50. 

II.  b.J  cites   S.    C 

[2.  But  otherwife  it  is  where  the  fubmiiSon  is  of  all  anions  and  »"^«»*>»V^ 
quarrels.     36  H.  b.  1 1 .  b.]  mits  himfdf 

ofalladionf 
perfonal,  they  pviqot  make  ao  award  of  a  feivanttakena  unlefs  a^ion  be  thereof  pemiins;  per  Prifot« 
but  Moyl  e  contra. 

[J.  If  SL  {uhmiSionheof all  anions  between  theniy  znd  the  award  is  5ec  (B)  pi. 
to  make  a  releafe  of  all  anions  till  the  day  of  the  awards  which  is  J'  ^nV  fxi 
after  the  fubmiiBon,  this  is  a  void  award  becaufe  the  time  between  pj*.  i^s.  Q. 
the  fubmiffion  and  the  award  is  notfubmitted.     My  Reports  14. 
Jac.  Vankre  and  Tribb  29.  adjudged.     Co.  lO*  Moor  and  Beedle. 
1^2.  adjudged.] 

E  3  i;4.  They 


4^  Wjitvzmnt 

{[4.  They  may  make  an  award  of  a  thing  Vfbich  depiriis  upon  th$ 
principaL-}  '    T /'^'^""^^i^  \ 

Br.Arbitrc-  [5.  Ji  if  two  fubmit  all  trefpajfes^  and  the  ^Lthhtztormahis'an 
*^"Vc' &  ^^^'■^  ^«^  awards  further  that  the  parties  put  their  feals  to  the 
S.  P.  ac-  awarJy  they  arc  bound  thereby  to  put  their  feals  to  the  award>  for 
cotaingiy,     this  depends  upon  the  principal.     Dubitatur  8  H.  6.  i8.  b.} 

hj  Newcoa« 

but  Chanour  e  cootn, 

[6.  So  if  the  fubmiffion  be  of  all  trefpajfesy  and  the  award  is  that 
one  Jhall  pay  i  o/.  to  the  other^  and  that  he  Jhall  enter  inta  an  obligation 
to  him  for  it^  this  is  good,  and  he  ought  to  enter  into  the  obliga- 
tion, becaufe  this  makes  the  award  effetStual.     8  H»  6.  i8.  b.] 

[7.  Upon  Tifuhmijfton  of  an  a^ion,  if  the  award  he  in  part,  thai 
the  one  party  Jhall  be  at  fuch  a  place  with  his  counfel  to  hear  the  awards 
this  is  void,  becaufe  this  is  out  of  the  fubmiilion.  19  H.  6.  36  b.  j 
A  controvert  [8.  If  the  fubmiffion  be  g/*  tf /^rw /ir  >*^tfrj  of  land,  arid  (fall 
va«  fubrnft-  thereupon  depending^  and  the  award  is  that  one  jhall  pay  to  the  other 
ud,  and  the  I  o/.  for  the  rent  that  (ball  become  due  on  this  term  at  Michaelmas 
mtvard  was  figxf  enjuing^  this  is  no  good  award,  for  the  rent  is  not  within  the 
?t  V^6  'oC  ^"hiniifion,  inafmuch  as  the  rent  may  be  extindt  by  furrender^ 
j^j^ed  rhat  evi^llon,  &c.  before  Michaelmas.  M.  lo  Jac.  B.  R.  between 
this  was  not  Qray  and  Wicker^  adjudged.] 

within  the  -^  >        J      £>       J 

.  fubmilCon ;  to  which  it  was  anfwered»  that  as  to  the  payment  of  the  rent*  though  it  be  a  future  aA,  yet 
being  matter  of  fAtisfadion  it  is  good,  though  not  expreired  in  the  rubmiflion.  But  Roll  Ch.  J.  faid 
that  the  words  (fjper  pra^miffis)  bring  the  payment  of  the  rent  within  the  fubmiilion,  otherwife  thft 
awarding  the  payment  thereof  would  not  be  good  by  way  of  fatisfadion;  but  here  the  controverfy  Is  for 
the  land,  for  which  the  rent  is  to  be  paid,  and  the  matter  dpes  not  appear  to  be  out  of  the  fubmi(fion» 
and  it  is  not  neccflary  to  aver  that  the  land  was  in  controverfy.  Sty.  306.  307.  Mich*  1 65 1.  Barnard 
V.   King. 

An  award  made  23  jMne  ordered  %ol.  rent,  which  by  the  award  ititXf  appeared  trot  to  be  due  tiU 
ilfe  2^tb,  to  bo  faid  by  A*  to  B.  infatisfiQion  off\i.  which  tbt  arbitrators  dia  judge  tob^iowittgto  B, 
This  was  held  to  be  void  by  Parker  Ch.  J.  who  delivered  the  opinion  of  the  Court»  and  cited  this  cafe 
in  Roll  as  an  exprefs  authority,  and  faid  that  the  reafon  is  platn»  vis.  becaufe  the  rent  may  become  extinO, 
^\ih.ti  by  furrendor  or  ruiBion  before  it  is  due,  10  Mod.  204.  HUl*  12  Annae»  B.  R.  Bamardi^n  v« 
Fowler. Sec  (B)  pi. 3.  S.  C.  A»  S.  P. 

f  50  ]  9«  Where  2  men  for  variance  of  the  manor  ofD.  put  themfelves  m 
arbitrement  of  7,  ofthlsy  and  of  all  anions  and  demands^  and  it  is 
awarded  that  he  Jhall  make  partition  of  the  manor ^  and  that  the  one 
deliver  to  the  other  a  deed  of  annuity^  which  the  other  claims  injure 
vxoris^  this  is  a  good  award,  though  the  manor  between  the 
parties  was  the  principal  caufe,  and  this  by  reafon  of  thefe 
vods,  all  demands^  for  where  he  claims  the  deed  of  another 
in  jure  uxoris,  this  is  a  demand.  Quod  nota.  Br,  Arbitrement, 
pi.  22.  cites  2 1  H.  6.  18. 

1 0,  Award  was,  that  R.  the  defendant  Jhould  have  the  land^yielding 
and  paying  loL  a  year,  and  that  T.  the  plaintiffs  in  further  ajfurance^ 
jljould  levy  a  fine  to  R,  and  that  R.  jhould  grant  and  render  to  T. 
The  words  (yielding  and  paying)  do  not  make  a  condition,  be- 
oiufe  it -is  not  knit  to  the  land  by  the  owner  himfelf,  but  by  A 
ftrangcr,  viz.  the  arbitrator;  but  it  is  a  good  claufe  to  make  the 
fame  an  article  in  the  award,  which  the  parties  are  bound  to  pe^ 
form  on  pain  of  forfeiture  of  the  recognizance  \  wbic}^  W^iay  con^ 

ceffit. 
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ceffit,  and  that  this  rent  ihall  not  ceafe  by  eviction  of  the  land* . 
3  Le.  58.  pi.  86.  Mich.  17  Eliz.  B.  R.  IVefham  v.  Robins. 

J  I.  Submiilion  was  ofalldebtSy  trefpajfes^  and  injuries.      ITie  Afubmiffioa 
^ward  xvai  for  the  defcndarit  to  pay,  &c.  and  to  releafi  altaStions^  ^V,  °^/^^  ' 
mcbtSy  duties^  trejpqffes^  and  demands,     it   was  cbiected,  that  the  if  monty^ 
words  (duties  aad demands)  extend  further  than  trie  words  in  the  ciaimt  and 
fiibmiflbn,  and  fo  the  award  exceeds  the  fubmiffion,  and  therefore  ^7''*  Tl« 
void,     Dtxieridge  and  Whitlock  J.  held  the  aveard  well  made,  and  axuardv^at, 
according  to  the  fubmiffion.     Jones  J.  thought  the  award  more  '^''f  '^<^ 
large  than  the  fubmiffion.     But  the  breach  being  affigned  in  the  ^^"''"'f  ;f; 
non-payment  of  the  money  accordmg  to  the  award,  the  whole  defendantall 
Court  agreed  that  this  is  within  the  fubmiffion,  and  fo  good,  and  if^ndi^  yjotf- 
jndgment  for  the  plaintiff.     3  Bulft.  311,  Mich,  i  Car.  in  B.  R.  y^f  t'i,,. 
Cable  V.  Rogers.'  ^exe^uZns, 

and  extents » 
Ir  wai  <^t€tti  that  this  exceeds  the  fubtoiflion ;  fed  non  allocatur;  for  debts,  funis  of  money,  and 
dcmamk,  whether  due  by  bond,  judgment,  executloa,  or  exteat,  are  within  the  fubminion,  and  confe- 
^uentlythe  arbitrators  may  award  a  releafe  of  them.     2  Saund.  188.  19.'?.  Mich,  ii  Car.  2.  Roberts 

T.  Marict. 1  Sauad.  73.  S.  C.  but  S.  P.  do««  not  appear. Lev,  300.  S.  C.  but  not  S.  P.—-* 

Mod.  42.  pi.  95.  S.  C.but  S.  P.  docs  not  appear. Ibid.  290.  S.C.  &S.  P.  I'cemitobe  touched  a% 

12.  Upon  a  fubmiffion  to  ftand  to  the  award,  touching  all  maU 
Urs  in  difference  betiveen  the  parties,  the  award  was  that  they  make 
gaural  releafes  to  each  other  of  all  demands*  Upon  error  brought  it 
was  infifted,  that  the  word  (demands)  is  of  a  larger  fignification 
Chan  the  word  (differences.)  But  Roll  Ch.  J.  anfwered,  That  if 
the  releafe  be  more  large  in  words,  yet  it  is  good  enough  j- for  it 
fludl  be  intended  only  of  all  matters  in  debate  between  the  parties^ 
and  the  Court  will  not  intend  other  matters,  unlefs  {hewn  in 
pleading;  and  to  this  the  judges  agreed,  and  judgment  for  the^ 
plaintiCNifi  &c.     Sty.  170*  Mich.  1649.  White  v.  Holford, 

13.  An  award  ordered  SI.  to  be  paid  for  charges  and  expences. 
Exception  was  taken,  that  this  was  not  fubmitted  by  the  partief^ 
and  (o  no  award  oughf  to  be  made  of  them.  But  Roll  Ch.  J.  held 
tiiat  it  was  within  the  fubmiffion,  becaufe  the  arbitrators  have 
potirer  to  allow  charges  5  and  afterwards  Glyn  Ch.  J,  held  accord* 
ingly.     Sty.  459.  Trin.  1 655.  Dod  v.  Herbert. 

14.  Where  x\ic fubmiffion  is  general  and  conditional  toendoltcon^ 
troverfies^  an  indictment  for  a  harretry  is  not  a  controverfy  between 
.the  parties  within  the  meaning  of  the  fubmiffion;  for  that  is  the: 
king's  i^j^  and  if  the  arbitrators  award  the  ceafmg  of  fuch  a  pro- 
fecutionPE^vould  be  void,  becaufe  it  would  be  to  obfiruSi  jujlicej 
Refolved.  Freem.  Rep.  204.  pi.  208.  Mich.  1675.  Hortonv, 
fienfbn. 


(D)   What  Things  fhall  ht /aid  to  ht  fubmitted.      [    51   ] 

I.lF  the  baron  and  feme  are  pj(reffi:d  of  a  term  in  the  right  of 
■  ^  thefemsy  as  executrix  of  h?r  firfl:  hufband,  and  a  Jhranger 
fretending  title  thereto^  and  the  biron  by  writing  fubmits  to  an 
tvaard  f^  thi  intereft  and  title  of  the  Uafc^  and  the  arbitrator 

£  4  awardf 


I 

5  X  z^AUxtvmtt* 

f  ^  >'  awards  one  part  to  the  pretender j  and  the  tther  •  tneiefy  to  thi  j 
•  Foi.  2^6.  ifajron  and  fenut  the  feme,  after  Ae  death  of  the  baron,  ihall  bQ  | 
^      '  bound  by  tl>is  awarcl,    D,  2  Eliz.  183.  57.    Quaere.] 

[2.  If  a_/Jrmf  be  indebted  to  J.  S*  tn  a  certain  fum^  as  admmf^ 
pL  aT.sx!  ^T^^^rix  to  J,  D.  and  flie  takes  hujband^  and  the  hufband  and 
adjudged,  J,  S,fubmit  all  matters  between  them  to  the  award  of  W.  N.  he 
^' being  jjriiiy  make  ^  award  of  this  debU  which  i$  due  by  the  bujband 
of  hi's^whe  ^^'^  '^{f^-t  though  it  be  du^  in  the  right  of  his  wife,  and  as  ad- 
93  admmi-  miniftratrix ;  for  he  is  now  chargeable  by  the  inter-marriage. 
^oOici'***  ^'  ^5  J^^'  ^*  '*'  bc^v^^ecn  Lundey  and  Hutton^  adjudged  upon  a 
r|ght,*and     demurrer.     M.  13.  J^c,  B.  R,  the  iame  Caib.] 

rays,  that  ' 

fo  it  was  adjudged  here  m  \%  Jac.  in  Oafe  of  Vanlore  ▼.  PribMet,  Roll  Rep.  169.  S.  C#an| 

Coke  Ch.  J.  faid,  that  in  this  cafe,  tho'  no  afleu  come  to  the  hands  of  the  bafoo»  yet  he  is  charge- 
able for  devaftavit  made  by  the  wife  before  coverturei  whence  the  reporter  infcn  that  he  inclined 
that  this  fubmiiiion  extends  to  this  dpbt. 

$.  c.  cited  Q3.  So  upon  fuch  a  fubmiflion  the  arbitrator  may  make  aa 
Arg.  RoU     award  of  a  debt  due  to  a  feme  as  executrix,     ai  H.  7*  2Q.  b. 

S.CP>    209.  /^        •  T  •'  *  ^ 

^Bridgm.     per  Curiam.] 

91.  Aig.  cites  S.  C. 

If  an  award  [s^.  If  A.  and  B.  fubmit  to  the  award  of  J«  S.  rf  aUfuits  and 
twmn'^A^'  tf^iV//J  depending  between  them  two,  the  arbitrator  cannot  make 
and  B.  that  ^n  awofd  of  an  atiion  which  B.  and  his  wife  have  depending 
all  fuits&c.  againfi:  A.  for  this  is  out  of  the  fubmiflion.  n.  38  £L  j3r«  b^ 
indir  ^'  *^^^"  Brpckas  and  Sir  J.  Savage^  adjudged.] 

ifhottU  ceafe,  it  could  neither  be  the  intention  of  the  arbitrators  that  their  award,  nor  of  the  ptftiev 
that  their  fubmiflion  (hould  extend  to  fuits  between  A.  and  B.  and  others  r  and  the  law  is  plain  thaC 
the  profecutioa  of  a  fuit  between  A.  and  B.  and  odiers,  is  no  breach  of  the  award,  he  the  inten- 
tion of  the  parties  what  it  will;  per  Parker  Ch.  J.  10  Mod.  204,  205.  Hill.  I2  Ann.  B.  R* 
IIarnakdiston  v.  Foulyer,  and  he  cited  the  principal  cafe  hereof  Brockas  v.  Savage  as  %, 
much  ftronger  «afe ;  becaufe  huihan4  and  wife  are  to  many  purpofes  in  law  confidered  ai  one  pcxfon. 

Note,  by  3  [5,  If  J,  and  B.  of  the  one  part,  and  C.  of  the  other  part, 
jaw  Tn  the  ^^^^^^  thcmfclves  to  the  awvd  of  J.  S.  of  all  the  matters  between 
Exchequer  them^  J.  S.  may  make  an  award  of  ar^  matter  between  A,  only 
f:hambcr,  and  C.  though  B.  hafh  nothing  to  do  therewidi ;  for  the  fub« 
Md  th/ce^*  miffion  Ihajl  be  taken  dijlributively.  Mich.  9  Car.  B.  R.  between 
others  put     Jruoli^  and  Poky  adjudged  upon  a  demurrer,  j 

themfeivcs 

in  the  award  of  W.  P.  o/*  all  afflotis  and  iewtandt  bet^Mteen  tbtm^  that  in  thoTe  ca(es  the  arbitrator 
))as  gcod  authority  to  make  aboard  of  alljotMt  mattert  bet^ven  tbem^  amd  ofallfrvtr^^matttrs  alfi^ 
and  of  evny  ptatter  between  the  three  and  tbtfourtb^  and  if  he  makes  award  tba^KT^ne  ^  tb^ 
three  Jhall  give  fomcihing  to  tbefourthy  and  thai  the  others  Jball  be  juitf  andhtjfmd*  tb^t  the  fourth 
4-Mi's  to  one  of  the  tbree'zos,  nvbrch  be  aioardi  that  bejbai/fay  bfm^  and  if  be  otoes  nothing  to  tht 
aiher  two,  be  awards  that  be  Jball  be  quit  againfi  them^  this  is  a  good  award.  Br.  Arbitrement^ 
pi.  44.  cites  2  R.  3.  18. 

But  it  fecms  clear,  that  they  have  not  authority  to  determine  in  arbitrement  mattert  betvoeat  t^ 
ibrre;  for  ^ey  are  one  pa;ty  againjl  the  fourth,  bu^  he  may  dc|;prmine  i#/tt>eM  mny  of  tb^  three 
and  the  ftturtb  ;  Quod  Ncta.     Ibfd.  ^ 

If  arbitrement  be  of  a,ll  cau/fs  between  A.  B.  and  C,  this  operates  dijiributively.     Roll  Rep* 

2<j8.  Ai^.  cites  a  R.  3.  18. If  >^.  and  B.  of  the  one  part,  and  C,  of  the  otbet  ^Utf 

r    C2    ]   pat  thQinfelves  in  arbitrement  to  J.  S.  by  this  fubmiOtoa  J.  S.  may  arbitnie  any  canfet 

between  A.  and  B.  of  the  one  paft,  as  well  as  between  them  and  C.  becaufe  the  inten* 

tion  of  the  parties  by  their  fuhmiflion  \i'as  to  have  peace  and  quiet.  YcW.  203., per  Cyr.  cites  1  R.3, 

Y«.  b. Brownl.   I IX.  cites  S.  C.  but  it  is  only  a  tranllatton  of  Yclv.— S.  P.  accordingly; 

i  Rep.  98.  in  Bafpole':.  Cafe Bridgi£».  91.  Arg.  cites  S.  C. S.  C.  cited  hf  Haughton  }.  'f 

i^ullt  65.  as  |cld  )>y  Hufley,  Fairfax,  and  Cateiby  Jt  in  the  Exchequer  Chamber;  and  fays,  it  is  a 

*      *     •  good 
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UMlf  €ife»  aad  if  m  Mnrd ^  made  for  any  of  the  three  it  is  iiificient ;  (at  Ait  Wln;^  ctfe  of  an 
arbitrementy  which  by  inteodmcnt  of  law.  is  to  make  peace  and  put  a  perfc£fc  end.  to  contraverfies  im, 
^dtioD,  a  reafanable  conftrudion  is  to  be  made. — Submllfioo»  by  rule  of  Court  was,  of  all  matters  m 
difference  between  A.  of  the  one  part,  and  B.  and  C.  of  the  ether  part,  (without  faying  between  tbeoa 
and  cither  of  them)  an  award  that  C.  {hould  aay  fo  much  due  by  him  to  A.  it  good  ;  for  fuch  fubmif* 
£00  imports  all  matten  that  either  had  againn  die  other  jointly  or  feverally.  Comyns's  Rep.  547.  pi. 
2x5.  Pafoh.  9  Geo.  a.  C.  B.  Athelftone  v.  Moone  and  WiUit.— If  A.  and  B.  of  the  one  pai^ 
and  C.  00  the  other  part  fubmit  to  arbitration,  the  arbitrators  may  make  an  avfard  not  only  ef 
.matten  in  diferemce  tetween  A.  and  B,  jointly  %  or  A.  and  B.  fepamtely,  and  C.  but  alfo  of  maU 
•Br»  between'  A.  and  B.  Vem.  259.  pi,  15a.  Mich.  1684.  Carter  ▼.  Carter.  ■      Sec  (O)  ^.  8, 


[6.  If  a  fubmiffion  be  of  all  aSfions  perfonaly  fe^is  bf  ^uereGsj  •  S.  C.  anj 
Ae  arbitrator  cannot  make  an  award  ef  any  fuity  a^ion^  or  quar-  fi^^j^Ja*'' 
rd  wkicfa  is  real^  but  only  of  fuch  which  are  perfonal;  for  the  per  Cur.  at- 
word  (perjhnal)  refers  to  al  which  comes  after  in  the  copulative*  cording* 

•  9  E.  4.  43-  b.]  !^L-^^ 

Q7.  But  if  the  fubmiflion  had  been  of  all  aSfions  perfonaJj  ae  Rep.  93. 
ffffis  ^  querelis^  the  arbitrator  might  have  made  an  award  of  Aig.  cites 
jfjcal  things ;  for  the  word  (ac)  disjoins  them.    9  £•  4.  44.  per  \^'^^ 
Choke*  J  ence. 

{[8.  If  there  be  a  controverfy  between  the  parfoti  and  parifli- 
ioners,  whether  tythes  Jhould  be  paid  in  fpecie  or  not,  and  they 
reciting  the  faid  controverfy  fubmit  themfelves  to  the  award  of 
J.  S./tfr  all  mattersj  as  wellfpiritual  as  temporal^  from  the  begin^ 
Mtng  of  the  iiforLf  to  ihe  prefent  day  j  and  the  arbitrator  awards  that 
the  parfonjhall  have  itfqr  the  tythes  due  before  the  fuhmijfton^  and 
that  the  parijbioners  Jball  pay  4/.  per  annum  for  the  tythes  that 
JhaUgrow  due  after^  this  is  a  good  award  for  the  tythes  which 
lhall  grow  due  after  the  award )  for  the  right  of  the  tythes  was 
in  queftion,  and  not  the  pofieffion,  and  fo  the  right,  of  them  wat 
Jubmitttd  to  the  award.  H.  42  £1.  fi.  R.  8.  between  Beckmgbam 
and  Hunter^  adjudged.] 

[9.  If  A.  and  ^.  fubmit  diemfelves  to  the  award  of  J.  S.  totuh^' 
ing  a  fuit  depending  between  them  in  an  eje^ione  firma^  J.  3* 
lipon  this  fubmiffion  cannot  make  an  award  of  the  landfor  which 
fhe  a£iion  is  brought.  P.  ^o  Car.  B.  R.  between  Taykr^  and 
IFaliamj  adjudged  in  arreft  of  judgment,  in  an  adion  upon  the 
cafe  for  nojfi-performance  of  this  award,  after  a  verdi^  for  the 
^laintifF.] 

xo.  Within  a  fubmifEpn  of  all  aflions  \o  arbltrement  caufes 

d  anions  are  not  contained.    Co.  Litt.  285.  a.  (k) 

^^ 

(E)  What  fhall  be  a  good  Award.      Where  the  ^ — ^_^ 
Award  is  to  do  a  7hing  oift  of  the  Submiffion  to  a  /<>^- *47>^ 
Stranger,  or  by  a  Stranger ^     [And  who  Jhall  be 
faid  a  Stranger.'] 

£1.  T  TPON  a  general  fubmiffton^  if  tl)c  award  be,  that  the  one  See  (B)  pt.  * 

^  Jhall  pay  fo  much  tb  the  other  at  a  certain  day^  and  that  ^^  ^*  ^*  *"* 
fw  J'  S'  ajlfanger  fhaU  enter  into  an  obligation  %o  pay  it  &c.  Ihcre."*— 
ibis  is  void,  becaufe  it  is  out  of  the  fubmiffioij^,  fo^  he  cannot  See  infra 
by  intendment  procure  J.  S.  to  do  it     Co.  io\  Moor  and  Beedle  ^^'  *•  ''*^i'** 

^       •        J.     1      J  T      ■     7'  nous. —  See 

|3I.  b,  adjudged.3  (Fjpj, 


;»  '  MiUWtttnt 


(?)  pi.  t.-^e  fN)  pi.  7«— — Bro«rtt1.  (6.  Mich.  16  Jac.  Gatet  r.  Smidi  S.  P.  tfkrt  wif  a^ 
»ttrT«r»  btcavCe  it  was  out  of  the  fubmifllont  and  was  not  ia  the  de&ndant*s  power  to  pcfforiifi' 

C  53  ]  [2.  If  an  award  be,  that  one  JhaB  pay  fo  much  to  the  other 
«  2  Bttlft.  at  the  houfe  of  J,  S,  this  is  good,  for  he  may  come  to  the  houft 
1%^  Mich,  without  entering  the  houje^  and  fo  he  fhall  be  no  trefpaffer.  My 
idiJd^id.  Reports,  10  Jac.  between  ♦  Lynfey  and  JJhton,  Curia.  Pafch, 
— Godb.  12  Jac.  B.  R.  the  fame  cafe  adjudged.  Pafch.  13  Jac.  in  fcac- 
*55P^'35*-  cario  upon  a  writ  of  error  adjudged  in  the  iame  cafe.  Mich. 
]k!f!*B.^R.  ^^  ^^^*  ^'  ^-  between  f  Linnen  and  IViUiamfon  adjudged  upon 
alie  s.c/  demurrer.  Intratur  Pafch.  22  Car.  Rot.  loi.  and  this  was  after 
"dJttJBed.—  affirmed  upon  a  writ  of  error  in  parliament.  Trin.  24.  Can 
2?" .^sfc.*  ^-  R'  between  J  Wickerd  and  Langly  adjudged  upon  demurrer. 
adjudged  in  Intratur  Hill.  23  Car.  Rot.  792.} 

B.  R.  aad 

afeei waids affirmed  in  the  Exchequer  Chamber.— ^Sty.  112.  Roll  Ch.  J.  cites  S.  P.  to  be  adjudged  in 
12  Jac.  andfeems  to'  intend  ^.  C'  that  an  arbitrement  to  do  a  thing  in  or  at  the  houfe  of  a  ftranger  it 
well  enough,  for  it  may  be  intended  to  be  done  at  the  houfe  without  doing  a  trefpafs*  though  not  in 
the  houfe  unlefs  the  contrary  be  (hewn  by  the  party. 

f  S.  C.  cited  by  Roll  Ch.  J.  Sty.  112. 

%  Sty.   no.  Tirin.  24  Car.  Langly  v.  Wybord,  S.  C.  but  S.  P.  does  not  appear. 

Dcbtott  hond  for  performing  an  awaid.  Defendant  pleaded  no  avrard ;  plaintiff*  replied,  anj 
fct  ibrth  an  award  that  defendant  (hould  pay  fo  much  to  the  plaintiff  in  or  at  the  dwelling -houfe  of 
J.  S.  in  H.  Adju4gid  on  demurrer  for  the  plaintiflft  for  tho'  J.  S.  is  a  ftranger,  yet  defendant- 
may  go  to  the  doorWthe  houfe*  and  pay  it  there  without  being  a  trefpalTer,  if  J.  S.  will  not  per<< 
nit  him  to  pay  it  in  the  houfe.    3  Lev.  153.  Mich.  35  Car.  2.  C.B.  Holland  v.  Helwis. 

Cro.C.  226.  ^j,  ^ut  it  feems,  that  if  the  owner  of  the  houfe  has  lands  ad-^ 
Md  atju  J^^^^^i  ^*  ^^^  houfey  fo  that  he  cannot  come  to  the  houfe  without 
ward  was,  doing  a  tre^fsy  that  this  is  a  void  award,  for  the  arbitrator  can* 
thatdcfen.  not  fubjefl  hioi  to  an  aftion  of  trefpafs.  Mich.  7  Car.  B.  R^ 
tcron*iuch  ^^^ween  Taverner  and  Skingly  adjudged  per  Curiam  uponde* 

•  day  at  the  TOUTrer*] 
houfe  of  W. 

S.  in  C.  being  iHe  fifn  of  the  Cock ;  and  all  the  Court  screed  the  award  ta  be  good  ;  for  the  appoint- 
ing the  payment  at|t^^  ikranger's  houfe  {efpecially  it  Dcing  by  intendment  a  common  inn)  cannot  be 
unreafonable,  or  (hall  make  an  unlawful  adt,  but  by  inteMM^ent  the  plaintiff  will  procure  that  th« 
money  may  be  paid  there,  but  if  he  cannot,  it  may  peradventure  excufe  the  defendant ;  but  the  awar^ 
of  itfelf  prima  facie  if  good  enough  ;  and  fo  adjudged  for  .the  plaintiff. See  (Fj  pi.  10, 


Br.  Condi-  [^.  If  an  award  be,  that  one  of  the  parties  Jhall  pay  Jo  much  to 
citM  s^^d^  fl^r^»^^r,  this  is  void,  becaufe  it  is  out  of  the  iubmiffion, 
&  s.  P.  but  22  H.  6.  46.  b.  Curia.  Co,  10.  Moor.] 

if  the  party  ,  t  -  ■ 

be  bound  C^  ftand  to  the  award,  it  ought  to  be  performed ;  otherwife  not ;  note  the  div^ty.— "— 
S.P.  but  per  tot.  Cur.  notwithftaading  that  the  award  is  voidy  yet  he  otigbt  toferform  it  by  reaion 
ff  the  obifgation  ;  for  otber'wife  the  bond  Uforfeittd^  hut  action  of  debt  upon  the  award  dots  »at/ta^ 
becaufe  the  award  is  void,  bv  which  the  plaintiff  travtrjed  the  uvfardy  but  Brook  fays,  qxiod  nfU 
'warn!  iot  tbis.it  no  aivard  bet^ueen  the  plaintiff  and  defendant^  Br.  Arbitrement,  pi.  24.  cites 
2Z  H.  6.  46.-*— S.  C.  cired  10  Rep.  ii\.  b.  fays  the  cafe  is  good  law  but  ill  reported,  and  that 
the  exception  taken  by  Alhton  to  the  plea  that  becanfe  it  appears  that  the  arbitrement  is  void,  tho 
obligation  remains  in  force,  is  a  non  fequitur;  for  if  no  arbitrement,  or  a  void  arbitrement  is 
made,  which  is  all  oae  in  law,  the  bond  is  not  forfeited,  nor  (hall  the  obligee  take  any  benefit  of 
It,  and  fo  all  that  follows  there,  (as  Ld.  Coke  thinks)  is  a  miftake  of  the  reporter,  it  not  being 

pertinent  to  the  cafe  in  ^ueftion. A.  and  B.  were  mutually  bound  to  ftand  to  the  awatd  of  M« 

who  awarded  that  A.  with  three  fureties,  (hould  be  bound  to  B.  to  pay  a  ceruin  fum ;  this  was  ad- 
judged a  void  award ;  for  the  arbitrator  had  no  authority  to  award  any  thing  concerning  m  3d  per* 
fon,  but  in  that  cafe  it  was  faid,  that  if  the  award  had  been  to  py  icl.  to  J.  S.  or  that  the  party 
ihall  be  nonfuified  or  difcontinue  his  adtion  the  award  had  been  good^  becau(t  they  are  tda  to  b* 

dont 


fooeifj^t  party  fumfelf,  tnj  if  he  tefiden  t9ie  lol.  to  }.  S.  and  lie  refiifef,  or  it  fie  offen  tole 
j^EnHhk,  pr  to  diJcoBtinue  the  adion,  and  ^e  Court  reitffes,  the  obligation  ii  favcd,  but  that  he 
«lifht  CO  plead  tender  of  payment  and  offer  to  hr  nonuiited  Sec,  Cro.  £.  4.  cites  it  as  adjudged 
toich.'  iS  ft  19  Elis.  Norwich  v.  Norovich. — ^3  Le.  62  pi.  91.  S.  C.  the  Court  held,  that  if  he 
teaden  his  own  obligation  it  it  fufficient,  and  agreed  accordingly  as  to  the  other  points.  Sec  (6} 
fL  5.  and  the  ootes  there,  and  (B)  pi.  6.  S.  C.-^-See  (£)  pi.  i.  4. See  (N)  pi.  7. 


[5.  It  feems  that  it  is  to  be  intended  that  this  payment  could  not  Theaiti- 
h  any  advantage  to  ihe  other^  for  no  advantage  to  the  other  ap-  *"^"*  *• 
pearedy  and  fo  Doderidge  inclined.     P.  16  Jac,  B.  &•  in  Buck- '[    54    ] 
Surfl  and  Mayo's  Cafe.^  varJedioL 

to  he  paid  tm 
^Jtrmn^i  and  for  that  reafoB  it  was  adjudged  againft  theplaintHF,  tho*  the  truth  wiB,  ^-xtibe  fm^ 
frangtr  wr  am  Mtiomfy  to  the  plaint  ifft  and  he  reewered  it  f orchis  mafter  by  the  intent  ofthe  arbitra- 
tors, yet  becaofr  it  was  not  recited expreftly  in  the  award  that  he  was  to  have  the  icl.  for  his  maftfic 
it  was  held  mfufficient.     P.  242.  b.  Nfarg.  pi.  52.  cites  Trin.  3  Jac.  B.  R.  Futrel  v.  Wiiite. 

[6.  If  y.  S    and  y,  2).  are  bound  in  20/.  at  my  requeji^  and  Cr».J.5«5. 
ihcrequejl  of  W,  N.  and  after  there  is  a  contro*aerfy  between  us  fc'|' p^* 
iwo^  which  jof  us  Jhall  fay  this  money  among  other  fuch  bargains  be^  does  aota** 
iween  uSf  upon  which  all  matters  in  controverjy  are  fuhnitted  to  ^^f.-^^    ' 
Vbftremcnt,  and  the  arbitrator  awards  that  I  Jhall  pay  one  moiety  ^^)l  ^'^^ 
W  flic  money  with  the  ufe,  and  fV,  N,  the  other  mcHtty  to  the  \!q,  2at 
ebligee^  this  is  a  good  award,  though  he  be  a  ftranger  to  whom  S-  P-  <iocs 
it  is  to  be  paid  by  thofe  who  fubmitted  therafelves,  for  here;  ap-  ^  *5aU* 
pears  to  be  an  advantage  to  the  parties.     Pafch.  16  Jac.  B.  K.  Rep.  6x, 
between  Gray  and  Gray^  per  Curiam.]  s.  c.  but 

S.  p.  does 
»  not  appear. Sec  (QJ  pi.  2.  S.  C, 

[7.  An  award  that  one  ofthe  parties  Jhall Jurrender  his  copyhold 
into  the  hands  of  7.  ofthe  tenantsuf  the  manor  who  Jhall  prefent  ity  it  is 
a  good  aw^rd,  though,  this  is  to  be  done  to  Grangers  who  are 
not  compellable^  becaufe  they  are  to  be  ufed  but  as  injirumentsm 
Mich.  13  Jac.  B.  between  Coote  and  Pooly^  per  Curiam*] 

[8.  So  it  is  a  good  award  that  one  of  the  pzrtits  Jhall  mfife  a 
deed  of  feoffment  with  a  letter  of  attorney  to  y.  S.  to  make  livery, 
for  there  J.  S.  is  to  be  ufed  but  as  an  inftrument.  Mich.  13  Jac. 
B.  per  Curiam.] 

[9.  If  there  be  2l  controverjy  concerning  ccrtzm  lands 9  between  Cro.  c.  433. 
^,  B.  and  C,  and  thereupon  2,  of  the  one  part^  and  B.  and  C.  of  P*' ^'  J*^ 
the  other  part  Jubmit  to  the  award  of  J.  S.  and  thereupon  -//.  binds  u  is  but  as 
bimfe^ffjlb.  an  obligation  of  lOOoU  to  B.  and  C,  with  condition  to  one  fubmiT. 
perform  the  faid  award  of  J.  S.  touching  this,  and  B.  and  Q  be-  ^"J^i^^*' 
caufe  they  would  not  be  bound  the  one  for  the  other,  enter  into  ^^  bondi 
Jeveral  obligations  of  loool.  each  to  A*  xuithjeveral  conditions  for  being  both 
the  performance  of  the  award  of  the  faid  J.  S.  and  the  arbitra-  f      '^      \ 
tors  award  that  A.  Jhall  make  a  releafe  of  all  (*)  his  right  in  the  *  ^^*' *£% 
)and  to  B.  and  C,  and  in  conjideration  thereof  B.  and  C.Jhouldpay         ^TljL 
300/.  to  A.     In  an  action  of  debt  by  A,  againfi  B.  upon  his  obli-  atthcfamt 
g^tion  for  non-performance  of  the  award,  and  breach  aJJigned  that  tjm*- 
neither  B.  nor  C.  paid  the  300/.  at  the  time  appointed  according 
to  the  award,  this  is  a  good  award,  all  this  matter  being  dif- 
clofed  in  pleading ;  for  upon  all  the  matter  {hewn  it  appears  that 
C  is  nojlran^er  to  the  award  ;  for  he  and  B.  fubmitted  them- 

felves 


"s4  ^tbittmtttt; 

iclves^  jointly,  and  tho'  tbey  entered  into  feveral  obUgaitionl» 
yet  this  did  not  make  C.  any  ftranger  to  the  award.  Hiil. 
II  Car.  B.  R.  between  Hates  and  HaieSj  adjudged  upon  a  de- 
murier.  Intratur  Hill.  loCar.  Rot.  1045.3 
fce  pi.  19.  r  10.  If  2iJubmJJion  be  touching  a  tHU  tfland  between  A*  and  & 
and  the  arbitrators  award  that  A,  arid  his  wjfe^  and  fin  and  heir 
epparenty  bj  the  procurement  cf  A,  JhaU  pats  ,juch  ajfurance  of  the 
land  to  B.  as  B.Jhdl  reqmre^  this  is  a  void  award  as  to  the  wife 
and  fon^  becaufe  they  are  Jlrangers  to  the  award.  P.  13  Car. 
B.  R.  between  Barmy  and  Faierchildj  adjudged  per  Curiam,  in 
arreft  of  judgment.]} 

St^B^ai  f*'*  ^^'^  ^^  *^  award,  that  one  Jball  acquit  the  9ther  ef 
'^^  '  an  obligation  of  200L  in  which  they  both  are  bound  to  B.  for  pay- 
[  55  J  incnt  of  X05I.  this  is  a  good  award ;  for  tho*  he  cannot  com- 
pel B.  being  a  ilranger^  to  deliver  up  the  obligation,  or  to  make 
Jfeyr.  Or-  ^  releafe  by  the  common  law,  yet  if  the  obKgation  was  not 
Ibn,  s.  C.  forfeited,  he  might  pay  the  105].  to  B.  at  the  day,  and  this 
7  w  fc**"*^  would  acquit  the  other  ^  and  if  the  obligation  was  forfeited,  yet 
niebt  weU^  ^^  might  pay  the  penalty  to  B.  and  fo  acquit  the  other ;  or  he 
acquit  him,  mighty  Upon  fatisfa^ion  giveni  compel  B,  in  a  Court  of  Equity  i9 
y  the  mo-  deliver  up  the  obligation^  or  to  make  a  releafe.  P.  15  Car.  B.  R. 
Me  at  K^'  between  Barfey  and  Clipjhanh  adjudged  upon  a  demurrer,  In- 
fatureday.    traftlr  Tf.  i4Car.  Rot.  161.] 

at  it  if  here 

to  be  intended  that  it  was,  and  judgment  for  the  plain tifT.— Jo.  43T.  pi.  4.  Bardy  ▼.  CTiftoii, 
S.  C.  accordingly.  ■  Mar.  iS.  pi.  42.  S.  P.  and  feems  to  be  S.  C.  held  accordingly.  And 
]oiK|  J*  faid,  that  tho*  the  bond  were  forfeited,  he  might  upon  payment  compel  the  obligee*  by 
>mbp«M  in  Chanceryf  to  deliver  up  the  bond ;  or  that  he  fuifer  an  a^ion  to  be  brouKht  againft  bim^ 

and  then  to  diichuge  and  pay  k. S.  C  cited  Mod.  9.  pi.  z8.  Mich.  21  Car.  2.  B.  R.  ia 

Cafie  of  Becket  v.  Taylor*  which. waa  an  award,  titat  one  of  the  parties  Jhould  diftkarge  the  aJb^r 
Jr6m  bis  UMdertaking  to  pay  m  debt  toa  ^d  perfon^  Vfbo  v>as  no  party  to  tbefubmljfion ;  and  there- 
Swe  it  was  objeded  that  he  was  not  compellabJe  to  give  a  difcharge ;  but  it  was  anfwered  that  he  is 
compellable  ;  for  in  cafe  the  debt  be  paid  himi  he  is  compellaUe  in  equity  togivt  a  itleafa  to  him 
<hat  had  tiDdertakcn  to  pay  it. 

ri.  If  a  man  impleads  another  by  aifion^  and  the  arbitrator 

awards  that  the  party  who  has  fubmitted  himfelf  and  who  is  hl 

Jiranger  to  the  aHion^  JhaU  make  the  defendant  in  the  aRion^  who 

•       is  a  Jiranger  to  the  fiibmijjieny  to  confejs  the  action  of  the  plaintiff^ 

this  is  a  void  award.   Quod  nota.  fir.  Arbitrement,  pi.  39.  cites 

17  £.  4.  5. 

^t^*        13.  The  fubmijfwn  was  of  the  righty  title^  andpojjejju^f  cer^ 

attordingiy.  ^^  ^^^^  *"  controverfy  between  the  parties.     In  (uch^^  the 

arbitratoi'S  cannot  award  that  the  obligor  JhaU  caufe  the  lord  of  the 

manory  of  whom  the  land  is  holdeny  to  grant  it  by  copy  to  the  obligeey 

or  that  he  caufe  a  Jiranger  to  make  a  releafe  of  aU  hts  right  therein 

to  the  obligee  ;  per  Baldwin  Ch.  J.  of  C.  B.     Bcndl.  29.  pi.  44,. 

Mich.  34  H.  8.  Anon. 

p.  ii6.  b.        14.  jf^  and  B*  fubmitted  matter  of  dilapiddtionsy  and  all  aGionSy 

VHio^i^Q,  A''^>  ^^"     '^^^^  dilapidations  were  of  parfonage  barns  &c.  where 

fays  it  is  Mf  Y.  was  late  parfon,  and  M.  the  prefent.     The  award  recited^ 

Jhrmninali  that  he  (thc  arbitrator)  being  indifferently  eledled  betiJoeen  B.  1? 

\bItB.'bid  '*^  ^^^  and  for  the  behalf  of  M^  now  parfon  feff.  and  A.  execu^^ 

•nyintertft    of  T.  late  parfon  ice.  did  award  that  A.  Jhould  do  fuch  i^ndjuoi 

'"j^fiid    repairsy  and  then  that  5.  fiould  indemnijy  him  againjfl  M,  tec.  The 

church  or  Coutt 
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Coart  held  this  ^ward  void  j  and  becaufc  it  was  contrary  to  the  ^r/Mtge, 
fiibmifSon,  judgment  was  awarded  that  the  platntifF  nil  Capiat  ^J  J^*^ 
&c.    fien<&.  107.  pi.  146.  Mich.  3  &  4£liz.  Browne  y*  Me-  and  chere- 
ycreH.  ^^  !^  *"  ^ 

looked  upoA 
as  aftranger  to  tke  matter  of  the  award*  &c.  And  Wcfton  held  the  woids  (in  the  name  and  for  thtt 
hthalfof  M.)  void.'  Bendl.  iiO.  Mafg.  fays  thatja4gmtot  was  not  entered,  becaufe  the^* 


15.  The  atxMird  waS|  that  me  of  the  parties  to  the  fuhmiffkn 
fbeuldpay  J.  N.  a  ftrangtr  20^.  But  it  was  held  that  this  was 
void,  and  the  arbitrators  cannot  award  a  man  to  do  what  is  not 
in  his  power;  for  it  is  in  the  eledion  of  J.  N«  whether  he  will 
receive  the  money  or  .not.  Godb.  12.  13.  pi.  18.  Pafch.  24£liz. 
C.  B.   Anon. 

16.  Two  fttbmil:  to  an  awards  which  was^  that  me  JhaU  ceafe 
edlfuitSj  and  that  he  Jball  procure  J*  A^.  to  be  bound  with  a  fir  anger  to 
tbe/uhmijjjim^  and  to  make  a  feoffment  &c.  of  his  manor  ofD\  all  which 
was  out  of  the  fubmiffion.  Now  in  this  cafe  the  hrft  thing  only 
is  good,  viz.  to  ceafe  all  fuits ;  the  2d  is  againft  the  law,  and  the 
3d  out  of  the  iubmii&on  \  yet  the  award  being  good  in  part^ 
ought  to  be  performed  in  that,  or  otherwife  the  bond  is  forfeit*- 
ed.     Godb.  256.  pi.  352.  Pafch.  1 2  Jac.  B.  R.  obiter. 

17.  There  being  a  controverfy  between  a  parfon  andhisparifih  Het.4.  Ma-» 
ieners  about  tithes  Sec.  fix  of  the  parijhioners  were  bound  that  they  ^^  ^'  ^•■»' 
and  all  the  parijhioners  Jhould  perform  the  award.  An  award  was  [  56  ] 
made,  and  Harvey  thought  it  good,  tho'  all  the  parifhioners  had  5,  c,  and 
not  fubmitted  to  it«  becaufe  thefe  fix  were  bound  for  them ;  and  feems  to  <« 
cited  18  £.  4.  22.  and  19.  i.  and  in  the  next  term  judgment  was  ©n^y  » .^»* 
given  for  the  plaintifFaccordingly.  Litt.  Rep.  30.  rafch.  3  Car.  i*Litt*  r%. 
C.  B.  Mudy  V.  Ofam. 

iS,  jfwardy  that  the  father  and fonjhottldreleafe  all  their  rightyWTLS  Sec  pL  lo. 
held  void,  becaufe  thtfonwas  no  party  to  the  fubmiiSon.     Hardr. 
46.  Arg.  cites  Trin.  5  Car.  B.  R.  Humphercy  v.  Ladd. 

19.  A  controverfy  arofe  by  reafon  of  the  wife,  which  was  flfc-  ^^r  *• 
miued  to  arbitration.  The  huiband  only  was  bound  to  the  fub-  b^pJd  to 
miffion,  and  the  award  was  to  pay  to  the  huiband  and  wife  lol.  and  the  baron 
good;  for  the  controverfy  arifing  by  reafon  of  the  wife,  the  award  *°^  ^^"!*» 
was  within  the  fubmilTion,  and  judgment  affirmed.  Mar.  77.  pi.  fcnwwas*^n« 
122.  Trin.  16  Car.  C.  B.  Anon.  party  to  the 

fubmifliont 
was  held  gooA;  for  by  Roll  Ch.  J.  the  baron  may  fubmit  for  his  wife.     Sty.  351.  Mich.  1652.  Smith 
V.  Ward. 

20.  Upon  a  fubmiilion  of  all  a£tions,  matters,  &c.  Part  of  the 
award  was,  that  afubmijfton  Jhould  be  made  before  the  mayor  ofT, 
and  three  others.  It  was  objected  that  the  defendant  cannot  com- 
pel any  to  come  before  the  mayor,  &c.  becaufe  they  are  ftrangers, 
and  {o  the  award  void.  But  Bridgman  Ch.  J.  and  Tirrel  J.  held  it 
good,  if  it  had  been  to  be  made  before  the  mayor  only,  though  he  be 
a  ftranger  to  the  award,  [and  fo  feem  to  admit  it  not  good,  being  to 
be  made  before  him  and  three  others  \\  but  Flide  J.  held  It  void  as  to 
doing  it  b,f ore  the  miiyor  onfy-.  Sid:  I2.  pi.  9.  Mich.  12  Car.  2. 
B.  R.  Spigurnel  v.  Jones. 

21.  Ai\t:d 
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(£•  2)  What  Things  may  be  awarded  to  be  donii 

A  Thing  impojjible. 

•Br.  ArVi-  [i*Tl^  they  award  a  thing  *  impof&ble,  it  Is  void;  as  to  mah 
trement,  ia  X  an  obligation  to  another  immediatily  after  tbi  awards  this 
;|j  |«-^«'J^  is  void ;  for  zfpaci  is  reiuiftte.     18  E.  4,  21.] 

S.  P.  by  Brian  and  Chokes 

Br.Arbitre-      [2.  But  othenvife  it  is,  if  he  awards  that  orn  fiiaU  malt  # 

dttf'^C^'  fi^jfr^^^  ^^  '^'  ^^^^  ^f  ^^^  ^Cf^f  ^""^  ^*H  immidiatefy  deliver  the 
and  fiyv  that  charters^  this  is  good)  fo  that  he  (hall  make  an  obligation,  and 
it  is  a  good  immediately  after  pay  the  money;  for  it  is  poffible.  i8£«4. 
JJ^/  ^^  21.  But  an  award  to  pay  20I.  where  he  hath  not  2od.  or  to 
which'       pay  20  tun  of  wine,  where  he  hath  not  one,  is  no  good  award* 

Choke  J.       ,9  £•  4,    !•] 

agreed;  and  "'  «  . 

Braoke  iays  the  reafon  feems  to  be,  for  that  he  nay  acquire  fo  much  after,  Bf>-  ArbUrs* 

meat*  pi.  52*  cius  5  H.  7.  13  S.  C.  &  S.  P.  ——Ibid.  pi.  31.  cites  S.  C  &  S^P. 

(F)    Impoflible.     Unreafonablei? 

S.P.byRoU  [r.jF  It  be  awarded,  that  hejhall  procure  a  granger  to  do  "if 

Ch.J.Sty.         X  ih!ngy  and  he  hath  no  means  by  law  to  compel  the  Jlranger  to 

e!  4.*i4.'     ^o  ^^  ^c  award  is  void;  but  if  be  has  any  means  to  compel  the 

ftranger  to  do  it,  either  by  the  common  law  or  in  Chancery,  he 

is  bound  hereby.     17  £•  4,  5.  b.  per  Curiam.  21  £•  4*  75.] 

*  Br.  Aibi-  [2.  So  an  award  that  he  Jhall  be  bound  with  fureties^  is  void  as 
trement,  in  to  the  furetics.  *  18  E.  4.  23.  t  19  £•  4*  !•  ^''^  *«  P^^ 
jSe'V^m!  ^^^^^^^  ™*y  ^  awarded  to  pay  any  things  tho*  be  bath  it  n$tm 
23.  28  E«  4.  I.J 

<f  Br.  Arbi*  , 

trement,  in  pi.  39.  cites  S.  C.  &  S.F.^S.  P*  For  though  t  man  may  bind  himfelf  by  obligation  upon 
condition  tocaufe  aftrang^r  to  infeofFthe  obligee,  this  is  his  folly ;  but  an  arbitrator  is  a  judge  intended 
to  be  indifiereat,  and  therefore  helhall  not  award  that  a  man  Hudl  do  a  thing  which  does  not  lie  in  hH, 
power ;  for  he  has  no  means  to  compel  the  ftranger  to  be  bound.  Br.  Axbitrement*  pi*  3  9.  cites  17  S* 
4. 5.«*See  (N)  pi.  7. 

•  Br,  Aibl-  [3.  If  the  award  be,  that  he  Jhall  levy  a  fine  h^ore  thejufticet 
«°^^V<'  if  Banco^  before  fuch  a  day,  it  is  good,  though  this  cannot  be 
H.'y.  23^  s.  done  without  the  a£t  of  the  Court.  19  £•  4.  &•  *  j  H.  7;  22.  b.]] 
c.  u  s.  P. 

Ibid,  pi*  3 1*  cites  S.  C. &  S.  P. 

P^i^.-— ^  [4.  But  if  the  award  be,  that  one  Jhall  command  the  jujlices  dt 
Foi.  249.  Banco  to  make  him  to  lew  a  fine  before  a  certain  day,  this  is  void^ 
^  becaufe  it  is  not  in  bis  power.     10  E«  4.  I.] 

Fitih.ArbU  [5.  If  an  award  be,  that  each  of  the  parties  filfall  difcontinuet 
V^^Jt  '*'  ^^^^^  *^*'^*  ^^7  ^^^  *"'  agatn/l  the  other^  (admitting  this 
^r.  Ax*   is  goody  though  it  is  not  final)  this  is  a  good  award,  tho*  here 

aa 


an  ad  is  to  be  done  by  the  Court ;  for  the  default  of  the  de-  bltrementt 
fendant^  and  the  denier  of  the  aftion,  is  the  adl  of  the  party.  |5c.!l!l!*' 
5  H.  7.  22  Curia.]  Ibid.* pi.  52. 

cites  5  H.7» 
a}.  S.  C.  &  S.  P.  An  tftwrri/was,  that  the  plahtijf  JhouJd  n&t  profentey  nor 

fnued  infuch  an  aQlon  in  tbtjame  term..     The  Court  held  this  to  be  a  good  award ;  T       rn      1 
and  agreed  that  the  entry  of  conunuance  from  term  to  term  is  not  any  breach.  Cro.  J.  7      J 

<15.  pi.  14.  Hill.  i6  jac.  B.  R.  Gray  v.  Gray.— Godb.  a75.  pi.  389.  S.  C.  but  nothing  faid 

by  the  Coort. 2  Roll.  Rep.  62.  S.  C.  U  S.  P.  per  Cur.    For|he  that  continues  a  thin^docs  not 

profecutc  or  proceed  in  the  faid  thing*  ^uia  contrarium  in  fe»  and  fo  no  breach  afSgned.  * 

[6.  They&zn^  law  is  of  a  Tumfuity  (admitting  ut  fupra.)    Dubi-  Br.Arbltrc- 
tatur  5  H.  7.  22.  b.]  "^^tV,  • 

&  S.  P.    It  was  at  firft  held  otherwiie,  but  afterwards  they  thought  fuch  award  good. Ibid,  pi, 

52.  cites  5H.  7.  23.  S.C.  and  S.  P.  that  fuch  award  is  good. Fitzh,  Arbitrement,  pi.  17.  cites 

S.  C. 

[7.  So  it  is  a  good  award,  that  the  defendant  Jhatt make  default  in  a  Br.  Arbitre- 
praecipe  quodreddat,  and  the  plaintiff JbaU  make  a  retraxit^  though  "5*°^»pi-3»« 
this  to  be  done  by  the  Court  as  wellas  the  party.     5  H.  7.  22.  b.]  &^s!  P.  ac- 
cordingly, 

aod  fo  it  is  that  the  plaintiff  (hall  make  a  retraxit.  Ibid.  pi.  52.  cites  S.  C.  but  S.  P.  does  not 

appear.  -Fiuh.  Arbiircment,  pi.  17.  cites  S.  C.  &  S.  P.  accordingly. 

[8.  It  is  a  good  award  that  one  ^/7//^^  lo/.  toajiranger^  &c.  •Br.  Arbi. 

though  he  cannot  compel  him  to  accept  thereof.     ♦  5  H.  722.  b.  *"»«n^  ?'• 

(it  is  to  be  intended  thzt  there  is  benefit  to  the  other  party)  Pafch.  16  s.^C.^&^.P. 

Jac.  B.  R.  between  f  Gray  and  Gray  per  Curiam.]  —Ibid.  pi.  * 

S,  C.  ic  S.  p.— +  See  (EJpl.  6.  S,  C,  and  the  notes  there. 

[9.  It  IS  a  good  award  that  one  Jbalt  enfeoff  a  firanger  of  certain  Br.  Arbitre-^ 
lands,  though  he  cannot  compel  the  ftrangcr  to  accept  thereof,  °?f" V^'A'* 

•••*'*■,  *  *^  *  cites  9.  V,, 

SHen.  7.  22.  b  J  &S,P. 

Fitdi.  Ar. 
bitrement,  pi.  17.  cites  S.  C.  A;  S.  P.  accordingly,  and  that  be  may  do  it  without  the  Granger's 
agreement. 

[10.  It  is  a  good  award  that  one  ihall  pay  15/  to  the  other^  apud  (£)  pi.  ^^ 
iamum  J.  S.  aJirangeTy  for  he  is  not  bound  to  pay  it  in  the  houfe  of  %?\  ^** 
J  S.  but  as  near  as  he  may,  and  then  he  fliall  not  be  any  trefpafler.  ind^he^* 
Pafch.  13  Jac.  B.  R.  Jjbton's  Cafe,,  in  Camera  Scaccarii  ad-^  notes, 
judged.] 

[ii.  If  A.  &  B.  merchants  of  ajhip  onthe  one  part^  and  C*.  %.  131%  S. 
IS  D.  part-owners  with  all  other  part-owners^  and  mariners  of  ^*  *^^J°*j 
thcfliip  on  the  other  part^  fubmittothe  award  of  J.  S.  of  all  mat-  j^rnamnjt? 
ters  concerning  a  prize  taken,  by  way  of  reprifal,  and  A.  &  B.  adjudged  for 
enter  into  an  obligation,  and  C.  &  D.  into  another  obligation  **  plaint**" 
to  perform  the  award,  and  J*  S.  awards  that  J.  and  B.  the  mer- '      **^' 
chants,  Jballpay  1000/.  to  C.  and  D.  for  the  ufe  of  them^  and 
the  refidue^  of  the  part-owners  and  mariners ;  this  is  a  good  award, 
for  if  A.  and  B.  dg  not  pay  the  money,  the  part-owners  and 
mariners  may  have  an  adion  of  debt  againft  them,  in  as  much 
as  all  have  fubmitted  to  the  award,  and  if  they  pay  the  money 
to  C.  and  D.  to  the  ufe  of  them,  and  the  rendue  oi  the  part* 

Vol.  III.  .  F  owners 
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owners  and  madnerS)  though  it  be  not  divided  how  much  each 

one  {hall  have,  yet  in  as  much  as  they  have  jointly  fubmitted, 

it  may  be  jointly  awarded  to  be  paid  to  them ;  and  tho'  it  be 

to  be  paid  to  C.  and  D.  for  the  ufe  of  them,  and  the  refidue  of 

the  part-owners  and  mariners,  and  it  was  obje£bed,  that  the  re- 

fidue  of  the  part-owners  and  mariners  had  no  remedy  for  their 

part,  but  by  a<Slion,  yet  this  is  a  good  award,  for  it  is  a  good 

award  to  award  that  one  (hall  enter  into  an  obligation  to  pay  a 

fum,  which  is  but  a  thing  in  a£tion,  and  the  re/l  of  the  part" 

[     00    J  owners  and  manners  may  have  remedy^  at  leaji  in  Qjancery^  againjl 

C,  and  D.  if  not  at  common  law.     Mich.  24  Car.  B.  R.  between 

Wood  and  others  plaintiffs^  and  Thompfon  and  Clement  defendants^ 

adjudged  upon  demurrer.     Hill.  22  Car.  Rot.  803.]       ' 

Ilct.  4.  Nfu-        12.   Upon  2i  fubmijjion  between  the  parfon  and  pari/hioners^  as 

^  C  buHs  ^^  ^iihes  &c.  the  a%uard  was^  that  when  the  partjhioners  clip  the 

only  an  ill    Jhup^  they  Jhould  give  notice  to  the  parfon^  fo  that  he  or  his  fer-- 

traniiation     yunts  may  he  there,     Hutton  J.  thought  it   unreafonable  for  the 

*^    ''^^'      parifhioners  to  be  feeking  every  where  after  the  parfon;  but. 

Crooke  J.  held  it  good,  and  that  the  parfon  is  always  refident 

on  the  parfonage,  and  judgment  was  given  accordingly  for  the 

plaintiff.     Palm.  30.  Pafch.  3  Car.  C.  B,.  Mudy  v.  Ofam. 

1 3.  Award  to  pay  i^y>L  to  an  infant^  and  that  guardian  JhaR 
give  bond  that  infant  at  his  full  age  convey  the  lands  in  queftion, 
was  fet  afide  becaufe  unreafonable ;  per  Finch  C.  i  Chan.  Cafes, 
aSo.  Trin.  28  Car.  2.  Cavendifli's  Cafe. 

14.  A.  and  B.  were  partners.  A.  in  behalf  of  himfelf  and 
partner^  referred  all  differences  &c,  between  them  and  the  plaintiff 
toy.S,  and  promifed  to  perform  his  award  \  J.  S.  awarded^  that 
allfuits  prcfecuted  by  the  plaintiff  againjl  the  defendant  fhould  ceafe^ 
and  thflt  he  pay  the  plaintiff  &ic.  Exception  was  taken,  becaufe 
tiie  fubmiflion  was  only  of  matters  concerning  the  partnerfhip, 
whereas  the  award  is,  that  all  futts  fhail  ceafe ;  and  alfo  that  it 
was  of  all  fuits  between  the  plaintiff  and  partner,  and  the  award 
is,  that  all  fuits  profecuted  againft  the  defendant  only  (hall 
ceiife  ;  and  like  wife  that  B.  the  other  partner  is  no  party  to  the 
fubniiflion.  Sed  non  allocatur  ;  for  no  difference  (hall  be  intend- 
ed, but  what  concerned  the  plaintiff  and  defendant,  as  the  de- 
fendant was  concerned  with  B.  in  trade  only,  unlefs  the  contrary 
appears,  and  if  fo  it  fhould  be  fliewn  on  the  other  fide  j  and  it 
(hall  be  likcwife  intended,  that  all  fuits  (hall  ceafc  only  between 
the  plaintiff  and  defendant,  and  that  was  an  award  on  both 
iides,  becaufe  it  has  the  effc6l  of  a  releafe ;  and  alfo  A.  the  de- 
fendant may  undertake  for  B.  his  partner,  and  having  promifea 
that  he  (hould  perform  the  award  on  his  part  (tho'  B.  be  not 
hound)  yet  if  B.  refufes,  it  is  a  breach  of  A.'s  promife,  and  fo 
the  plaintiff  had  judgment  upon  the  firft  argument.  2  Mod* 
227.  Pafch.  29  Car.  2.  C.  B.  Strangford  v.  Green. 

15.  An  award  that  one  of  the  parties  (hall  do  a  thifig  out  of 
tispower^  as  to  deliver  up  a  deed  which  is  in  the  cuftody  of  J.  S.  is 
void;  agreed  per  Cur.  12  Mod,  585.  Mich,  13  W.  C.  B.  Lee  v, 
Elkins. 

(G)  Againft 


9Mjitttviitvit  60 


(G)    Againft  Law, 

[i.TF  an  arbitrator  awards  a  thing  againft  law,  this  is  void.   19  Br.  Arbitrc- 

2.  An  award was^  that  tnierefi  Jhould  he  taid  to  the  plaintiff /»r  Jf  s.  P.  by 
money^  &c.  Defendant  demurred,  for  that  tne  award  was  void,  be-  Brian  and 
caufc  it  was  for  payment  of  intereft,  and  ufury  is  a  thingunlawful ;  ^^^^^ 
but  it  was  anfwered,  that  it  (hall  not  be  taken  for  ufury,  but  rather 
for  damages  for  forbearance  of  the  money;  but  admitting  it  was 
for  intereft  in  the  proper  fignification  of  the  word,  yet  'tisgood,  for 
by  the  ftatutes^  &c.  contracts  for  intereft  money  are  not  void,  fo  as 
they  did  not  exceed  {o  much  as  is  limited  by  thofe  ]aws;  and  the 
opinion  of  the  Court  was,  that  the  award  was  good;  for  an  arbi" 
trenunt  Jhall not  he  taken  abfolutely  upon  the  bare  words.     No  judg- 
ment was  given.     Win.  1x4.  120.  Hill.  22  Jac.  C.  B.  Gibfon 
V.  Ferrers. 

(G.  2)     Award,  good  in  General.  [   61   ] 

i-'T'O  make  a  good  award,  there  2st  five  things  requijite-y   1.  in  the  form 
*^    Matter  of  controverfy^     idly^  j1  fubmijffion.     "^dly^  Parties  to  ^[^'^^ryzx' 
the  fuhmijfion.     ^thfyj  Arbitrators,     ^thly^  Giving  up  the  award,  gy^^^*"'*, 

D.  217.  a.  pi.  60.   T rin.  4  Eliz.  arefpecially 

to  be  re- 
firded;  tft,  that  it  may  Ve  made  according  to  the  very  fubmiifionf  or  compromife  touching  the 
things  compromitted,  and  every  other  circumAance.  2dly,  That  it  be  a  final  end  of  the  con* 
troveriies  compromitted.  Sdly*  That  it  appoint  either  party  to  give  or  do  unto  the  other  fomething 
beneiirial  in  appearance  at  leail.  4thly,  That  the  performance  thereof  be  poiTiblc.  Sthly,  That 
ihcre  \it  a  means  how  either  part)'  may  by  law  attain  unto  that  which  is  awarded  unto  him.  For  if 
it  fail  in  any  of  ^efe  pointS)  then  is  the  whole  arbitrement  void,  and  of  none  effedt.  2  WelVs 
Symboleog.  167.  b.  S.  44, 

2.  A.  of  the  one  part,  and  B.  and  C.  of  the  other  pzrtyfubmitted  5  R«P-  \^i' 
to  the  award  of  J.  S.  fo  as  the  arbitrement  be  made  and  publijhed  ""^^3.' c, 
litrique partium  prediSi^  before  fuch  a  day.  It  was  made^  andpublijh^  adjudged  ac- 
idtQ  A,  and  B.  but  not  to  C.  The  whole  Court  held  it  no  fufii-  cordingly; 
cicnt  publication,  for  it  ought  to  have  been  delivered  omnibus  foj^^Jjf^that* 
parttbus,  becaufe  it  ought  to  be  performed  by  every  party,  and  if  tiiere  had 
the  word  utrigue  (hoM  be  expounded  ^f/7rtf//V«  and  not  conjunc-  bc«n  two  of 
dm;  and  adjudged  for  the  defendant.  Cro.  E.  885.  pi.  24.  Fafch.  ^^^"^J^^ 
44  Eliz.  C.  B.  Hurgate  v.  Meafe  and  Smith.  the  other 

part,  a  de- 
Kmiy  to  one  of  each  part,  would  not  be  fufficient— — Mo.  642.  pi.  885.  S.  C.  held  accordingly, 
—     — S.  C.  citcdt  3  Mod.  331. 

» 

3.  A  man  is  bound  tojland  to  the  arbitrement  of  A,  B.  C,  andD.  of  Yclr.  203, 
all  actions  arid  demands,yi  as  it  be  made  in  ivrttingby  th:faid  A,B,  S.C.tdjudg- 
C.  andD.  or  any  two  ofthemy  under  their  hands  andjeals  5  two  of  them  Cur.^^      ' 
tfudte  the  arbitrement  j  refolved  to  be  good,  if  it  be  under  their  hands  Brownl. 
and  feals,  for  the  arbitrators  are  made  judges  by  the  aflcnt  and  5'^*  ^*  ^* 

F  %  election 
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only  a  tran-  election  of  the  parties ;  and  the  parties  here,  did  not  fir  their  truft 
Yelv^Bulft  • '"  ^'^  ^^"'*  ^^  t^cn^  jointly,  but  conjunftim  &  divifim,  Cro.  J. 
123.  s.  c.    277.  pi.  Sf.  Pafch.  9  Jac.  B.  R.  Shallows  v.  Girling. 

adjudged  ac- 

CQrJingly. S.  C.  cited,  per  Cur.  Cro.  J.  400.  pi.  8.    ■     S.  C.  cited,  arg.  3.  Bulft,  63,  64. 

Debt  upon  obligation  to  Jland  to  tb^a^ward  of  4,  naming  them  particularly,  fo  as  the  famt  he 
made,  and  deiii  ered  up  in  ivriting^  under  the  bands  andfcaU  of  tbe  Ay  o*"  ^^y  3  of  t bent ;  tbree  of 
rb<m  made  an  a^aard,  under  tbtir  bands  and  feals  ;  refolved,  that  the'  at  the  firft  the  \iDrds  are  to 
them  4  jointly,  yet  it  is  fufBciently  disjointed  afterwards  by  the  words  (fo  as  the  fame  be  made  and 
delivered  by  any  three  ot  them}  and  <in  authority  may  be  well  divided,  but  an  intereft  cai^not,  and 
judgment  in, B.  R.  was  affirmed,  in  Cam.  Scacc.  Cro.  J.  399.  pi.  8  Pafch.  14  Jac  Berry  t.  Pen- 

ryng. Mo.  849.  Bairy  v.  Perin.  pi.  11 54.  B.  R.  t|[ie  S.  C.  agreed  to  be  well  made;  and  that 

arbltrement  (hall  be  taken  by  equity,  that  all  the  parts  may  ftand.^RoU.  Rep.  223.  pi.  19.  S.  C. 
S.  C.  adjornatur.— — — Ibid.  275.  pi.  31-  S.  C.  adjudged  and  affirmed  accordingly.  '  3  Bulft. 
£1.  S.  C.  adjudged  accordingly,  in  B.  R.  and  ibid.  169.  S.  C  affirmed  in  Cam  Scacc.*-^— Bric^m. 
90.  Mich.  12  Jac.  Perryn  v.  Barry,  S.  C.  adjudged,  and  judgment  affirmed. 

Suhmijfton  was  to  4,  fo  tbat  they  made  it  by  the  1 6th  Nov.  and  J'gnifed  it  under  tbe  bands  and 
feals  ef%  of  them;  an  award  under  the  feals  of  two  was  held  good  upon  demurrer  and  judgment^ 
for  the  plaintiff.    Vent.  50.  Mich.  21  Car.  2.  B.  R.  Hill  v.  I^angley. 


4.  An  avjardtook  notice^  that  there  was  72/.  !n  controversy  and 
awarded  only  50/.  in  fatisfaliioriy  and  general  releafes  to  be  given  \  it 
did  not  appear,  that  any  other  matter  was  in  controverfy,  the' 
the  fubniiilion  was  general ;  and  it  was  objcdled  that  50I.  could 
not  be  in  fatisfadlion  for  72I.  it  was  adjudged,  that  the  award 
was  good,  becaufe  the  arbitrators  might  confider  other  matters 
between  the  parties  ;  befides,  it  did  not  appear  that  72/-  was  due^ 
hut  only  that  it  was  in  coritroverfy  ;  and  it  is  unreafonable  for  him 
[62  ]  to  find  fau]|:  with  what  is  done  in  his  favour ;  and  his  obje<Slion 
is,  that  himfelf  ought  to  pay  72L  and  that  the  other  is  content 
with  50I.  2  Mod.  303.  Pafch.  30  Car.  2.  C.  B,  Godfrey  v. 
Godfrey. 


(G.  3)    Award.      Good.     The  Submiffion  being 

by  Attorney. 

/^i^/ if  it  had  I.  TF  one  as  attorney  to  J.  S.  fubmits  to  an  award,  this  (hall 
been  faid  1  bind   the  attorney,  but  where  the  award  was  that  the  at- 

'^^^fhairi.  ^^^^^  °^^  behalf  of  S.  S.  Jhould  pay  to  the  plaintiff  2ol.  and  then 


in  fatisfac-    plaintiff  and  defendant  on  behalf  of  J.  S.  Jhould  execute  mutual 

n  of  all,  -     - 

had  be  in 


tionofaii,  it  reUofcs  to  each  other  ad  ufum  eorum  alterius  of  all  adlions  &c. 
ood  or  concerning  the  accounts  fubmitted,  it  was  adjudged  a  void  award 
that 'they  becaufe  of  One  part  only,  the  releafes  being  to  be  made  between 
have  exa-  plaintiff  and  defendant  where  they  ought  to  be  between  the 
recounts?^  plaintiff  and  J.  S.  or  to  be  delivered  to  the  attorney  for  the  ufe 
and  this  was  of  J.  S.  For  a  releafe  to  the  attorney  cannot  advantage  J.  S. 
all  that  was  and  the  Court  declared  they  would,  if  they  could,  have  conftru- 
fhT/w«^for  ^^  *^  ^^  ^^  *  release  to  J.  S.  but  the  words  (ad  ufum  alterius 
all  due,  or  corum)  cxcludc  this  conftruilion.  iz  Mod,  129.  Trin.  9  W.  3, 
for  the  ac-  Bacon  v.  Dubarry, 

count,  and  ^ 

cited  Roll  Arbitrement  255.  and  tho*  they  have  averred  that  this  was  for  all  due,  yet  if  the  award 

itfelf  docs  not  juftify  the  averment  it  is  not  fufllicient.     It  was  adjudged  for  the  defendants.     Skin. 

6'79.  680.  S.  C. Had  the  releafe  been  awarded  to  the  defendant  to  tbe  ufe  of  J.  S,  ^r  de  & 

fuper  pr^mijpi,  it  had  bcca  a  mutual  award ;  but  the  award  not  beiag  fO)  the  plsading  it^to  b« 

xnadft 


miAe  dek  foaer  praemifliS' cannot  mend  or  extend  it.    i  Salk.  70.  pi.  3.  S.  C— «Com1>.  439. 
S.  C.  adjudged  for  the  defendant.  Carth.  412.  S.  C.  and  the  award  adjudged  void.    Bui  j^er 

Cur.  die  fubmSEon  by  the  defendant  as  attorney  for  J.  S.  is  good,  and  would  have  obliged  him  to 

£j  the  money  awardid)  if  the  award  had  been  reciprocal  with  rcfpedt  to  J.S.  alfo. Ld.Raym. 
p.  246.  S.  C.  adjudged  for  the  defendant. 

2.   If  a  ^rfonfuhmits  to  an  award  on  the  part  and  behalf  of  a 

Jltanger^  it  was  faid,  that  his  bond  ihali  be  forfeited  if  the  ftranger 

does  not  do  what  the  award  requires  hi  or  to  do,  and  the  Court  in* 

dined  fo.     Comyns's  Jlep,  184.  pi.  115.  Trin.  8  Ann.  C.  B,  in 

Cafe  of  Shelf  v.  Bally. 

(H)     How  it  may  be  made. 

£  I  .'T^HE  arbitrators  cannot  make  their  award  by  parcels.     19  E.  s.  p.  per 

-^    4.  I.  per  Choke,  I  Bryan  and 

^         *^  ^  Choke.  Br. 

Arbitrement  in  pi.  39.  cites  S.  C« 

[2.  If  2  fubmit  all  debts,  trefpaflTes,  and  other  things,  ita  quod  the  S.  P.  by 
award  be  made  before  fuch  a  day,  if  the  arbitrators  make  an  award  J^^  ^^  J'^j ^ 
of  debts  at  one  day^  and  oftreJpa£'es  at  another  day^  and  of  other  things  that  that  and 
at  another  day^  though  they  are  all  before  the  day  appointed^  yet  this  *he  af^o^ 
not  a  good  award  as  to  the  2  laft  awards,  bccaufe  they  have  power  J^j^ .  *^^ 
to  make  but  one  award.     39  H.  6.  12.]  per  Moyie 

c  contra  if 
all  be  done  before  the  dayafligned.     Br.  Arbitrement,  pi.  29.  cites  39  H.  6.  9.— 
Fitah.  Arbitrement,  pi.  32.  cites  S.  C.  tc  S.  P.  accordingly*  by  Moile;  but  Prifot  held>  T      f^^     1 
that  die  parties  in  this  cafe  are  not  bound  to  perform  the  award  firft  made,  but  Fitzh. 
fayi,  Quod  quaere  &c. 

[3.  But  the  arbitrators  may  at  one  day*  confider  one  pointy  and  at  *  ^^'  A^^»- 
anothjtr  day  another^  and  at  a  ^d  day  the  3^  point,  and  then  give  ^a!^!?.  by 
one  judgment  upon  all  the  points^  fo  that  the  judgment  ought  to  Danby,  and 
be  one  and  not  feveral.     to  H.  6.  12.I  *,***^  ^®*'**» 

^^  •'  there  arc 

(commoner  fur  line  point)  and  cites  39  H.  6.  9.  Fitzh.  Arbitrement,  pi.  13.  citetS.  C. 

but  I  do  not  obferve  S.  P.  there. 

[4,  If  the  arbitrators  award  that  one  of  the  parties  Jhall  pay  ^^^^^y^^ 
10/.  to  the  other^  and  in  furety  of  payment  he  Jhall  be  bound  in  ^^."citcs  ^  ' 
an  obligation  to  the  other  by  the  advice  of  the  arbitrators ^  this  is  no  S.  C.&s.P. 
good  award,  becaufe  they  cannot  award  by  parcels.  19  £.  4.  i.  choke"-^ 
per  Choke.]  s.  c.  dted 

Aig.  Hardr.  45. 

[5.  i7«/if  the  award  be  that  one  (hall  ^^y  10/.  to  the  other,  and  in  Br,  Arbitre. 
furety  of  payment  he  Jhall  be  bound^in  an  obligation  to  the  other  by  the  ^^^\^^^^^' 
advice  of  his  counfel,  this  is  good,  for  it  is  incident  and  ^afy«tf»^  that  s.  C.&s.P. 
his  counfel  (hall  make  the  payment  fure  to  be  paid.  19  £.  4.  i.  by  Brian  and 
per  ChokeJ  Chok._-. 

fite  S,  C.  and  18  E.  4.  221  23.  [which  is  the  firft  part  of  the  S.  C]  .See  pi.  7.  infra. 

F  3  [6.  But 


\ 
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Ai  hj  the  ,  rfi.  JSut  It  had  been  otherwife  if  the  fccurity  had  been  to  he  made 
counfef  ?f'  h  ^^ a^i^^  cfajlranger.     19  E.  4.  i.  per  Choke.] 

the  party.  Br.  Arbitrementi  in  pi.  39.  cites  S.  C.  by  Brian  and  Choke.— ^6r.  Arbitrementi  pi-  5s. 
cites  18  E.  4. 22. 13.  and  19  £•  4-  i-  [which  is  a  continuaj^on  of  S.  C] 

Award 'wz%,  that  the  dtfendatii  Jhould  rtleafi  all  aEiions^  let.  atfueb  a  one  [ajiranger]  Jlyvuidai^ 
vifi.  Adjudged  void  to  refer  it  to  the  a6i  of  another,  and  that  the  defendant  is  lot  bound  to  perform 
it.    Cro.  £.  726.  pi.  59.  Mich.  41  &  42  Ells.  C.  B.  Emery  v.  Emery. 

Sty.  117.  r?'  If  there  be  an  award  that  one  party  Jhall pay  10/.  to  the  other, 

\itoi"t*fo  ^^  *^^^  '*'  other  Jhall  make  a  general  releaje  as  fully  and  beneficial- 
the  pUintiff  ^Y  ^^  counfel Jhall  advije^  this  is  a  good  awafd,  for  the  counfel'here- 
jiifi.—A  di-  by  hath  not  power  to  do  zny  judicial  a6t^  but  a  minifierial only^  for 
takciTb***  arbitrator  hath  directed  the  extefit  of  the  releafe,  fcilicet,  to  be 
Dodcridge  general,  and  the  counfel  are  only  to  make  it  as  ftrong  in  law  as 
and  agreed  theycan.  Tr.  1 6 50.  betWeen  Clc7f^  ^7w/^  5/^r/a^  adjudged  upoH 
Co^rt,1b^-    dc^^^rrer.     Intratur  Hill.  1649.  Rot.  1025.] 

tween  z  mintfierial  and  judicial  aSi  s  that  in  the  firft  cafe  he  may  referve  o  poxvfrXfy  himrdf  or  a 
ftranger  ;  to  bimfelf^  at  if  be  a%oards  tbai  tbe  one  Jhall  fay  the  otberfo  much  unlefs  hejhe^vs  an  itC'^ 
quittance  to  tbe  arbitrator  that  be  bas  paid  it  Off  •re,  this  is  good,  becaufe  it  makes  he  arbitre- 
tnent  certain  now;  but  this  is  a  minillerial  z€i  depending  thereupon ;  [foj  to  afiranger  at  20  H.6. 
Statham'i  Abridgment,  that  if  award  be  tbat  tbe  one  fay  tbe  other  10 1,  for  a  borfe  if  J.  S,  fay* 
ehat  be  it  worth  fo  mncb,  and  if  be  /i  not  worth  fo  muchf  then  Jo  much  at  be  is  worthy  tbit  is  m 
judicial aEty  and  (o  binds  neither  him  nor  the  Granger.  Palm.  146,  147.  Mich.  18  Jac.  B.  R. — 
2  Roll.  Rep.  214.  fame  diverfity  taken  by  Dodcridge,  and  agreed  by  the  Court,  and  the  Cafe  of 
Statham  is  there  cited  as  in  tit.  Arbitremttit,  30  H.  6.  iuit  fays,  that  that  Cafe  diere  put  is  a 
minifterial  a^. 

« 

[8*  If  the  award  be  that  one  party  Jhall  pay  105/.  at  fuch  a 
day,  and  if  he  does  not  pay  it  at  the  day^  that  he  Jhall  pay  after  at 
fuch  a  day  iio/.  this  is  a  good  award,  for  it  is  but  a  penalty^  for 
the  nonpayment  at  the  day,  which  was  all  in  the  power  of  the 

^64  ]  arbitrators.  Hill.  2  Jac.  between  Royjlon  and  Rydal  z^lyxigeiJ] 
ob.  218.  j-g.  If  2  fubmit  themfelves  to  the  award  of  J.  S.  ita  qnod  fiat 
^arie*y  v.  before  Michaelmas,  and  the  arbitrator  awards  that  one  Jhall  pay 
Beckwith  5/.  to  the  Other  ^^r  lO  load  of  wood^  and  zvidit^s  feveral  other 
S.C.&S.P.  matters  for  other  things^  and  after  this  they  award  that  if  he  that 
idvifiire**      ^^  ^^  P^J  ''  ^^^  difprove  or  better  prove  the  payment  of  any  of  the 

vuit faidfums  before  them^  or  any  of  them  before  the  Jaidfeaji  of  Michael^ 

S.  C.  cited    fljfYi  yj  much  as  is  proved  Jhall  not  be  paid  at  the  Jaidfeaji^  this  is 
pi  Jf^  *"    ^  good  award,  for  the  firft  part  is  good,  and  fo  thereby  the  au- 
thority of  the  arbitrators  ended,  and  then  a  reference  to  prove  or 
difprove  is  merely  void,     Pafch.  l6  Jac.  B.  between  Beckwith  and 
/if^tfrir)' adjudged.     Vide    (as  it  feems)  the  fame  Cafe  Hobart's 
Reports,  Cafe  281.] 
Dclit  upon         []  0.  If  an  award  be  made  touching  certain  currants,  that  if  the 
anobiiga-      defendant  before  the  20  December  can  make  it  appear  that  the  currants 
C^l  2^ ,     were  delivered  to  the  plaintiff^  that  then  the  arbitrators  Jhould  make  a 
^      ^      ^  further  award  within  i^aays  after  if  they  can  agree^  otherwife  (*) 
tion  toper.    J.S.  as  umpire  Jhould  conclude  it  within  7  daysy  and  that  the  plaintiff 
form  an  a.    ^^  defendant Jhould  /land  to  the  award  of  the  arbitrator  Sy  *f  they  make 
was  made      <^^yy  ^^  of  the  umpire,^  &c.  and  if  the  defendant  before  tbefaid  20  De^ 
Mnlejs  the      cember,  do  notjhew  any  fuch  tefiimony^  then  the  arbitrators  award  that 
foftyjhewed  ^^^  plaintiff fiall  not  pay  for  the  currants^  but  Jhall  be  free  from  any 
'tnltr^y       lather  claim  \  andalfo  the  arlritrators  award  that  defendant  Jhall  pay 

19/. 
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i^C  I2J.  bifore  thefirftday  af  January  a^er^Ji  nullum  uUerius  ar-  ^''^'*  ^. 
Hiriumjfieritfor  the  currants  before  the  faid  tifncy  this  award  is  void,  \^l^^^ 
though  it  be  av§rred  that  no  other  award  was  made  before  the  faid  Hardr.  45. 
firji  of  January y  for  the  award,  that  if  it  be  made  appear  &c.  that  Arg.  cites 
;they  wiil  make  another  award,  or  make  an  umpire,  is  void,  for  Carc/fi! 
they  cannot  make  an  award  by  parcels,  nor  make  an  umpire,  Loggias  t. 
andthen  the  laft  claufe  that  the  defendant  (ball  pay  19I.  12  s.  if  Blagravc. 
no  other  award  is  made  before  the    ift  Jan.^  has   dependancft 
upon  the  iirft  part  of  the  award,  which  was  void,  and  it  was  not  in- 
tended that  the  defendant  (hould  pay  the  money  if  the  arbitrators 
or  umpire -made  any  award  before,  and  if  they  had  made  any  award 
this  haid  been  void.     Mich.   9  Car.  B.  R.  between  Brown  and 
Dahon^  adjudged  per  Curiam.     Intratur  Tr.  9  Car,  Rot,  510] 

[11  .The  arbitrators  cannot  award  that  theyjhalljiandto  the  award  In  debt  the 
of  others^  for  the  truft  repofed  in  them  cannot  be  transferred  to  defendant 
others,  for  by  the  fubmiifion  they  arc  made  judges.]  fhey^^uf  *^ 

fhemfelvet 
in  ai1>itrem€nt  of  2  who  avtfarded  that  tbeyftand  to  the  arhltrement  of  IV.  P.  which  W.  P,  made 
an  award,  which  he  has  performed,   and  there  admitted  that  arbitrators  may  award  that  they  ftand 
Do  the  arbitrement  of  another.     Br.  Arbitrement,  pi.  9.   cites  47  E.  3.  zo.  but  the  law  is  con- 
traryt  as  it  feems,  which  fee  anno  E.  4.  upon  which  fuch  award  is  void. 

[12.  If  an  award  be  that  the  award  before  made  by  j,  S.fhall 
fiand  in  all  things^  but  whereas  in  the  faid  award  one  was  to  pay  lo/. 
at  AischaelmaSj  now  they  award  that  he  Jhall  have  day  to  pay  it  till 
the  feaftof  Chri/lfnas  after.     Tr.  3  Jac.  B.  dubitatur.] 

[13.  If  an  award  be,  that  one  Jhall  pay  fo  much  money  to  the  othery 
end  if  it  can  appear  that  more  was  due^  and  due  proof  is  made  thereof 
within  one  monthy  then  he  Jhall  pay  this  alfoy  and  the  fubmij/ion  was 
jta  quod  arbitriuni  fiat  before  fuch  a  dayy  which  was  before  the  end 
of  the  month,  it  feems  that  this  is  not  a  good  award,  becaufe  it  is 
now  final.  Mich.  10  Car.  B.  R,  between  Jeanes  and  Fouchy  du- 
bitatur,  the  iiTue  being  nullum  fecerunt  arbitrium,  and  this  found 
for  the  plaintifF.  Intratur  M.9  Car.  Rot.  470*  but  Hill,  10  Car.  the 
judgment  in  Banco  was  affirmed  upon  the  words  of  the  fubmrf- 
iion,  admitting  this  part  to  be  void,  becaufe  it  was  not  averred  that 
there  was  any  doubt  thereof  before  the  fubmiflion.]  [^5   3 

[14.  If  there  be  z  fubm'tjfton  of  all  controverjies  touching  a  voyage  Cro.  c.  383. 
to  feay  and  an  obligation  with  condition  for  performance  thereof,  Jut's  p 
and  an  award  is  made  that  one  Jhall  pay  his  part  of  the  charge  of  docs  not  "ap- 
the  voyage,  and  Jhall  allow  his  proportionable  part  of  the  lofs  that  v^^i  hut 
ihall  come  to  the  (hip  by  the  voyage,   upon  account  5    and  it  J}jcre^^ng 
is  awarded  further  of  the  other  part  Uq.     Tho'  this  award  be  to  pay  the 
of  itfclf  uncertain,  yet  inafmuch  as  it  may  be  reduced  to  a  cer-  chaises  of 
taintyy  this  is  a  good  award,     Mich.     10  Car.  B.  R.  between  ^hlj-jf^^^' 
BcaU  and  Beaky  adjudged  upon  a  demurrer  in  an  adlion  of  debt  obje^ed'to 
upon  an  obligation.     Intratur  10  Car.  Rot.  866.]  he  uuccr. 

tain.     Sed 
noa  allocatur;  for  they  are  certain  enough  when  the  attorney  has  made  a  bill  of  chaises;  and  judg* 
Bient  accordingly. 

In  debt  upon  bond  for  performance  df  an  award,  the  defendant  pleaded  no  avimrd.  Thf  plaintiCF 
replied  an  avtard  that  the  defendant  fieuld  fay  20J.  itpon  condition  that  tachjhouldacmtir  the  other 
dec.  and  that  the  defendant  Jhould  pay  the  charge  of  »fuit  now  depending,  and  the  piaintifffi>onld 
give  the  defendant  a  bill  of  them ;  and  the  plaintiff  gave  the  defendant  a  bill  of  the  charget, 
uoauauag  to  40s.  Vfbicb  the  defendant  had  not  paid.    And  upon  a  demurrer  it  was  objected  that 

f  4  ^ 


6s  Svbitvttiitut* 

Ihis  iwtrd  Wit  Toid»  1>ecaiife  it  was  condldonal*  viz.  that  the  plaintiff  (bould  pay  loi.  to  tfo  ^ 
lendant,  upoo  coadition  that  each  ihould  acquit  the  other;  befidcs  It  doth  not  afcertain  the  chajnea* 
but  refers  them  to  a  bill  to  be  given  by  the  platnllff.  But  per  Cur.  as  to  the  firft  condition  to  acquit* 
it  is  an  award  to  acquit ;  and  as  to  the  charges,  they  are  aicertained  by  the  bill  delivered  |  and 
judgment  for  the  plaintiff.     3  Lev.  iS.  Pafch.  33  Car.  2.  C.  B.  Linfield  v.  Feme. 

Award  that  15*  Where  a  man  is  bound  to  {land  to  the  award  &c.  who 
ti/^o  UiT  ^^^^^  '*^^  ^^^^^  fi^^^^  ^^  ^^^^^  between  the  parties  by  advif^  of 
other  4y  ^be  ^^'  ^«^  ^P-  this  is  a  good  award ;  for  by  this  W,  and  P.  are 
advice  of  not  arbitrators,  but  executers  of  the  arbitrement  ^  per  tot.  Cur. 
y^l  j.^^  except  Yelverton.  But  per  Yelverton,  it  is  not  good  for  the 
this  refel  uncertainty^  becaufe  W.  and  P,  fliall  make  advice,  ^hich  is  un- 
rence  is  not  Certain  till  it  be  notified.     Br.  Arbitrement,  pi.  37.  citts  8  £• 

but  for  **-    >i      I 

the  award.  16.  But  if  he  had  awarded  that  the  parties  f  and  to  the  arbi^ 
But  the  ar-  trement  of  W,  and  P.  this  had  been  void ;  for  he  caiuiot  give 

bitrators  j^j^  g,.  ^^^^^      ji^jj 

cannot  refer  *^ 

their  arhitremewt  to  others^  or  to  ah  umpire^  unlefs  the  fubmiilion  be  h\  nor  make  their  arbitre- 
ment in  the  name  of  them  and  a  third  f  erf  on  to  whom  no  fubmiflion  was  made,  nor  can  they  alter 
it  after  it  is  once  made,     Jenk.  12S.  pi.  61. 

The  award  was,  that  the  f\zint\ffJhou/d  makefuch  a  releafe  as  one^of  the  arbitrators  fi>omld ap,. 
prove.  Adjudged  that  it  ^as  void,  becaufe  the  autiiority  being  given  to  both,  was  by  this  means  di* 
vided,  and  given  to  one  of  them.  Nelf.  Abr.  240.  pi.  x.  rites  Mich.  41  Eliz.  Emery  v.  Emery.— > 
Cro.  £.  726.  pi.  59.  S.  C.  but  there  it  is  that  tlie  releafe  was  left  to  the  diredion  of  a  ftrangcr. 

17.  A.  fucd  to  have  an  award  made  (by  B.  and  C,  arbitra.. 

tors  indifferently  chofen)  performed,  and  both  parties  were  bound 

each  to  other  for  performance  of  the  award,  and  one  part  of  the 

award  was,  that  if  any  quejiion  did  grow  between  the  parties,  fbe 

arbitrators  Jhould  end  it»     It  is  ordered  a  fubpcena  tp  (hew  caufc. 

Gary's  Rep.  pi.  80.   19  Eliz.  Barker  V.  Barker. 

Poph.  15.  18.  Award  was,  that  each  Jhould 'give  to  the  other ^  within  4. 

Sherrcy  V.      j^y^  ^^^^  ^^^  award,  a  general  releafe  of  all  demtinds  till  the  day  of 

S.  C.  and  it    ^^^  obligation ;  provided  that  if  either  of  them  dijlike  the  award 

fcemed  to     within  20  doys  afler  the  award,  and  Jhould  pay  to  the  other  within 

^°^aw"^d**  /A^/7/i2C  ^/^;'j  10  J.  the  arbitrement  to  be  void.      It  was  h  olden 

is  void»  and  >"  ^^'^  Cafe,  that  the  lirft  part  of  the  award  was  good,  and  the 

conf^quent-   provifo,  being  repugnant,  void  5  and  that,  by  the  non-perform- 

\  *^^riff  ^*    ^"^^  ^^  ^^  releafe  within  4.  days,  the  bond  was  forfeited,  and 

Siouid  be      the  provifo  cannot  fave  the  bond  forfeited ;  and  adjudged  for  the 

barred.—     plaintiff.     Cro.  E.  291.  pi.  I.  Hill.  35  Eliz.  B.  R.     Sharlcy  v. 

s.c.  cited    Richardfon. 

59.    pi.   27- 

Arg.  Mich.  J3  Car.  2.  B.  R.  in  Cafe  of  Kinge  v.  Fines,  which  was  an  award  between  A*  and  B. 

that  A.  Jhouid  pay  ;o/.  and  that  B.  fhould  releafe^  provided  if  one  of  themfhall  be  \ax 
r     66      1  ^^^  "•^  defendant  /i]   difcharged  of  any  arrears  due  tofoldiers  by  the  ail  of  indemnity 

(which  was  to  be  palfed  by  parliament^  then  tie  av>ard  to  be  void.     All  the  Court 

held*  that  the  provifo  being  void  the  whole  award  was  void,  becaufe  it  is  entire,  and  all  being 

.awarded  to  be  void  upon  a  Jubfequent  accident,  what  they  have  awarded  in  prxfenti  is  not  good,  nor 

is  confownC  to  the  fubmiflion  (which  is  in  prxfenti)  to  make  the  award  depend  on  a  thing  in  fu* 

tero.        ^ 

19.  The  condition  of  the  bond  was,  of  all  matters  &c.  till 
the  malting  the  obligation*     The  obligation  was  made  May  ift,  at 
12  o'clock  at  noon.     The  fame  morning  notice  was  given  to 
the  arbitrators  of  a  difference  about  a  treipafs  done  by  the  plain- 
tiff 


iS  die  fsme  morning)  ix^edier  this  trefpafs  (houM  be  arbi- 
trated, becaufe  there  cannot  be  a  fra^im  of  days^  was  not  ar« 
gfied,  or  axiy  opinion  of  the  Court  delivered  ;  only  Coke  cited 
5  £.  4.  20D.  diat  they  ought  to  arbitrate  of  that,  becaufe  the 
condition  was  of  all  matters  till  the.  making  of  the  obligation. 
Brownl.  123.  Trin.  1 1  Jac.  Penni worth  v.  Blaw. 

So.  Stthmiffwtt  was  of  a  controverfy  eoncei^ning  thi  leaje  <f  a 
boufe  which  the  defendant  claimed  by  leafeyr^^n  B*  for  6  yearsy  at 
15/.  per  ann*  payable  quarterly^  which  rent  was  arrear  for  a  year* 
The  award  was,  that  he  jbould  pay  to  the  plaintifFy^r  this  rent 
13/,  6  J.  %d.  and  that  he  Jhould  enjoy  for  three  years  and  a  half^ 
and  Jbould  pay  for  it  yearly  15/.  at  Lady-day  and  Mich,  or  within 
40  d4xys  after ^  and  that  if  he  failed  o{  the  payment,  then  the  award  ^ 
JfoT  his  enjoying  it  Jhould  he  void.  It  was  held,  that  this  condi<- 
tional  award  is  good  enough  as  to  the  enjoyment ;  for  it  is  ab- 
(xAoXr  if  the  other  pays  the  rent,  and  otherwife  it  is  his  own  de- 
fiiult;  and  judgment  for  the  plaintiff.  Cro,  J.  423.  pi*  4*  Pafch. 
15  Jac.  Furfer  v.  Prowd. 

a  I*  Tho*  feveral  matters  are  in  controverfy^  yet  if  one  only  is  aBrawnl. 
lutififd  to  the  arbitrator  J  he  may  make  an  award  thereof;  for  the  3'°.  s.  C. 
arbitrator  is  in  lieu  of  ajudge,  and  his  office  is  to  determine  cokeCh.]* 
fecundum  allegata  &  probata ;  and  it  is  the  duty  of  the  parties 
grieved,  and  who  know  their  particular  griefs,  to  notify  their 
cauies  of  controverfy  to  the  arbitrator  who  is  a  Aranger  to 
them,  and  every  one  ought  to  do  what  lies  in  his  notice.  8  Rep. 
,98.  a.  b.  Hill.  17  Jac.  in  Bafpole's  Cafe. 

22.  If  an  award  be  made  by  me,  that  the  one  Jhall  do  fuch  an 
aG  to  the  other j  and  that  if  any  doubt  arife^  touching  my  awards 
that  then  I  will  expound  k^  this  is  an  ill  award  ;  per  Doderidge 
J.  to  which  Mountague  Ch.  J.  agreed.  2  Roll.  Rep*  215.  Mich. 
18  Jac.  B.  R. 

23.  Submiffion  to  J.  S.  of  all  actions  and  demands,  to  be  made  s  Roll.  Rep. 
before  the  8th  of  March.     He  made  an  award  that  alljuits  be-  5^^  Ydt" 
tween  them  Jhould  ceafe^  and  that  C.  one  of  the  obligors  jhould  pay  judged  that 
to  the  plaintiff  40/.  viz.   uoL  at  Mich.  &c.  and  if  before  the  laft  Ae  award 
payment^  videretur  to  the  arbitrator^  that  C.   was  engaged  for  the  p J^^TiT" 
plaintiff  in  any  debt  notfatisjied^  they  Jhould  repay  unto  himfo  much  as  14^.  s.  ci 
the  faid debt  not  fatisfed  did  dmount  to'y   and  if  any  doubt  Jhall arife  adjudged ac- 
concerning  the  awards  the  parties  Jhould  fiand  to  his  expojition.  '^^•'^^  .^' 
Rcfolved  it  was  a  void  arbitrement;   for  iirft  it  appoints  thepay-  pi,  27.  cites 

ment  of  40I.  and  after  appoints,  fi  videretur  to  him  that  C.  was  s.  C. 

engaged,  &c.  that  he  (hould  repay  back,  and  fo  it  was  not  a  final  ^"[(^^5"'* 
award,  but  referved  part  to  bis  ftiture  judgment,  which  an  ar-  been,  that 
bitrator  ought  not  to  do;   and  when  in  this  part  it  is  void,  fo  tf  he'bai 
as  it  cannot  be  performed,  ix.  is  totally  void;   and  it  was  adjudged  "^^^'^^^ 
for  the  defendant.     Cro.  J.  584.  pi.  5.   Mich.   18  Jac.  B.  R.  a  fum^  that 
Winch  V.  Sanders.  '  tbixfumcet. 

tain  Jhould 
hfpaid<t  peradventure  it  had  been  good  enough.    Cro.  }.  58^.  in  S.  C— -2  Roll.  Rep.  214.  S.P. 

hy  J)oderidgc  in  S.  C. S.  P.  by  Doderidge  in  S.  C.  Palm.  146. 

It  the  award  had  been,  that  if  it  appear t  before  fuch  a  day  that  he  /j  indebted,  that  then  he 
Jhall  pay  10/.  this  is  a  good  award;  per  bodcridgv  J.  to  which  Mountaguc^agreed.  2  Roll.  Rep. 
215.  Niich.  18  Jac.  B.  R. 

24.  It 


\ 
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[  67  ]  24.  It  was  provided  by  the  award  that  if  any  doubts  ardt^  the 
arbitrators  were  to  expound  thpjame.  After  the  death  of  voaxe  of 
mniatre^  the  arbitrators  a  doubt  arofe  for  want  of  the  word  (heirs,)  whether 
ferveaMtho-  an  eftate  in  fee  or  for  life  only  was  awarded.  The  furviving  ar» 
rrVjr tothcm-  bitratorsy  by  writing  under  their  hands  and  feals,  declared,  andtke 
oeiratrat  ^  furvivors  depofed,  that  they  intended  an  eftate  in  fee;  «and  de* 
a  liitnre       crced  accordingly.     Chan.  Rep.  84.  10  Car.  Scot  v.  Wray.  -^ 

day.     Cro. 

J.  J 15.  pL  16.  Mich.  10.  Jac.  B.  R.  Thirn  ▼.  Eigby. 

25.  A  fubrmjjion  was  ofaU  a^ions^  matters^  &c.  The  award was^ 
that  the  defendant  pay  to  the  plaintiff  100  marks^  which  was  for  the 
cofts  ofonefuit  only,  and  that  &c.  It  was  objefted^  that  this  award 
was  void,  becaufe  the  fubmiilion  was  general  of  ail  fuits,  &c.  and 
of  that  opinion  were  all  the  Court ;  and  adjudged  for  the  defendant. 
Sid.  12.  pi.  9.  Mich.  12  Car.  2.  B.  R.  Spigurnel  v.  Jones. 

26.  Debt  upon  bond  condidoned,  that  whereas  the  defendant  by 
[for]  himfelf  and  his  fin  had  fubmitted  to  the  award  of  A*,  and  B. 
ita  quod  (ffc.  if  they  made  none^  then  to  the  award  offuch  umpire 
as  they  Jhould  choofty  t«  be  made  before  1  June.  The  arbitrators 
made  no  award,  but  the  umpire  awarded  &c.  that  the  plaintifF 
ihould  feal  three  bonds  to  the  defendant,  and  that  the  defendant 
fbould  pay  to  the  plaintifF  lool.  which  he  had  not  done  \  and  upon 
demurrer  this  was  adjudged  a  void  award,  becaufe  nothing  was 
awarded  concerning  the  fin*  Lev.  139.  Mich.  16  Car.  2.  B.  R. 
Bean  v.  Newbury. 

s  Freem.  27.  On  a  fubmiffion  to  an  award  by  rule  of  Court  by  con- 

*«P- '33-  fent,  and  that  fuch  award  fhould  be  fina},  and  ftand  ratified  by 
\xA  the  decree  without  an)^  appeal,  the  arbitrators  had  determined  fome 
jndges  were  matters,  and  had  left  others  undeteriliined,  and  fubmitted  thofc 
of  the  fame  other  matters  to  the  Court;  and  whether  this  was  therefore  fuch 
aSd°citcd  ^"  award  (being  but  part  of  the  matters  referred)  as  was  fit 
the  Cafet  for  the  Court  to  decree,  was  the  queftion;  and  tho'  at  law  an  award 
of  Ward  j^ay  be  good,tho'  but  for  part  of  the  matters  referred,  unlefs  the 
Chi*i»"*  fubmiffion  be  conditional  to  make  an  award  on  the  premiffes;  yet 
CoLWFiL,  equity,  as  it  was  infifted,  ought  not  to  decree  fuch  an  award, 
and  13  Car.  unlefs  it  be  of  all  matters  referred ;  and  fo  were  both  the  judges  of 
Ci^c^  where  ^^^^  Opinion  i  for  it  is  not  a  determination  purfuant  to  the  reference, 
fcy  order  of  and  fo  the  award  was  fct  afide.  Per  Ld.  Keeper  and  Matter  of 
Court  the*  the  Rolls,  aiTifted  by  Rainsford  and  Windham  J.  Chan.  Cafes, 
Sld^wiS     i8fi-  Mich.  22  Car.  2.  Hide  v.  Pcttit. 

were  to  be  final  without  appeal  or  exception,  that  yet  the  Court  did  allow  exceptions  to  the  award 
as  againft  a  matter's  rep6rt&,  and  the  words  without  appeal  or  exception  but  formula  clericorum ;  but 

the  Court  gave  no  opinion  in  the  point. -A  fubmilfion  was  by  order  of  Court  to  a  reference* 

amd  the  award  to  be.made  to  be  confirmed  by  decree  of  the  Court  without  appeal  or  exception ;  yet 
upon  debate  exceptions  were  admitted  to  the  award.  2  Vera.  icg.  pi.  xo6.  Mich.  1689.  Hide  ▼• 
Cooth.  • 

of  fubmif*  ^^'  ^^  award  waSy  that  the  defendant  Jhould pay  money^  and  that 

fioQ  was  of  all fuits  Jhould  aafe.  It  was  obje£l:ed  there,  becaufe  no  release  was 
*"r/*"!r"  ^^^^^^^  ^o  l?«*given,  that  this  award  was  not  mutual.  But  per 
pendTng  Ic.  ^'«^-  ^^^  awarding  that  all  fuits  (hall  ceafe  hath  the  efFeft  of  a 
Titc  it'ward  releafe,  and  the  fubmiffion  and  award  may  be  pleaded  in  difcharge 

•  as 


as  well  as  a  releafe;  and  judgment  accordingly,    2  Mod«  227.  ^^r^%^tbt^tM 
228.  Pafch.  29  Car.  %.  C.  B.  Strangford  v.  Green.  ^t^nlT^il 

twitutbef^rtietjhallceafe^  and  that  the  dtfendantJbouU p^y  ice.  Adjudged  in  error  in  B.  R.  that 
an  award  that  all  fuits  &c.  dull  ceafe,  is  final ;  for  the  Meaning  is  not  that  the  party  Jhali  be  nan- 
fiur,  or  (hould  give  over  and  begin  again,  bat  that  the  JuU  Jbould  abfolulely  ceaf'  for  ever^  fo  that 
the  right  is  gone,  becaufe  the  remedy  is.  i  Salk.  74.  pi.  14.  Trin.  2  Ann.  B.  R.  Simon  t.  GaviL 
-6.  Mod.  33.  Squire  v.  Grevel,  Mich.  2  Ann.  B.  R.  the  S.C.  and  judgment   affirmed  ac 


ingly  per  tot.  Cur.*^— x  Ld.  Raym.  Rep.  961.  Squire  t.  Grevett,  S.  (J.  and  judgment  affizn- 
cd  per  tot.  Cur. 

An  aivard  wasj  that  afuit  in  Chancery Jtould  he  difmiffed.     It  was  objeAcd  that  this  T     gg     - 
was  void,  b«cau(e  not  final;  for  the  party  maydifmifs  his  bill,  and  begin  again,  and  foit  J 

ti  like  an  award  to  be  noofuit  The  Court  faid,  that  an  award  to  be  nonfuit  is  not  final  in  the  natoic 
of  the  thing,  but  they  would  intend  this  a  fubftantial  difmiffion  and  perpetual  cefTer  in  this  cafe. 
I  Sallu  75.  pi.  17.  Mich.  3  Ann.  B.  R.  Knight  v.  Burton. 

• 

29.  Where  matters  are  fubmitted,  they  ought  to  award  all  Comb.  45c. 
abfolutefyj  without  referring  to  any  future  examination  i  and  that  he  fhc^'^^j'* 
knew  but  one  cafe  where  arbitrators  may  refer  to  a  future  aft,  and  (inter  aiu) 
that  is,  where  they  award  the  payment  offuch  coftsy  as  an  officer  of  was,  Aat  K 
the  Court  Jhali  tax^  which  has  been  allowed  per  Holt,  fcdadjorna-  j^JJ**"""*** 
tur.     12  Mod.  139.  Mich,  9  W.  3,  Selby  v.  Ruflel.  coun^t'*^^^ 

certain  ar- 
ticles agalnft  the  defendant,  then  he  Ihould  pay  fo  much  as  the  plaintifF  was  damnified  thereby,  and 
that  if  the  plaintiff  makes  out  upon  oath,  before  a  judge,  any  di(burreiaents  for  the  defendant,  then  the 
defendant  fliould  pay  them  alfo ;  but  if  the  plaintiff  proves  not  thefe  matters  within  a  certain  time«  Chca 
they  award  general  releafes.     Adjomatur. 

30.  Where  ^tfubmijjion  \s  Jimpfyivithout  condition^  an  award ^ 
part  is  good.     12  Mod.  585.  in  Cafe  of  Lee  v.  Elkins. 

3r.  Though  award  {hould  be  certain  andjjnal^  yet  if  they  are  as 
certain  and  final  as  the  nature  of  the  thing  will  bear  it  is  fufiicient; 
by  3  J.  contra  Page  J.  Gibb.  272.  Pafch.  4  Geo.  2.  B,  R.  Philips 
V.  Knightly. 


[ 


(I)     How  it  is  to  be  m  jde.     [SatisfaSiory^  &c.^ 

i.TF  a  trefpafs  be  put  to  award,  if  they  award  nothing  to  be  paid  *  ^^'  AtU- 

-*-    4r  done  by  him  that  did  the  trefpafs^  h^  is  worth   nothing.  ^^t^s.C* 

♦43E.  3.  28.  b.     t46E.3.  17.  b.    JigH.  6.  37.  20H.6. 19,]  &s.  p.V 

.  Finch,  quo4 
aonnegatur.  -f  Br.  Arbitrement,  pi.  8.  cites  S.  C.      '       Fitz.  Arbitrement,  pi.  21.  citcsS.  C* 

JBr.  Arbitrement,  pi.  21.  cites  19  H.  6.  36. 

[2.  So  if  they  award  that  he  Jhall  wage  his  law  that  he  is  not  *«"•  ArWtre- 
guilty,  and  that  he  (hall  be  quit,  ajid  he  does  it  accordingly  with-  ^te"  s.'c.  * 
out  fatisfaSiion,     46  £.  3.  I7.b.]  s.  P.  and 

Winche  an4 
Firch  held,  it  it  a  good'  arbitrementt  But  Brooke  fays.  Quaere  f  becaufe  the  defendant  afterwarde 
pleaded  not  guilty.— Fitzh.  Arbitiement,  pi.  11.  cites  S.  C.  &  S.  P. 

[3*  C^O  If  a  trefpafs  for  taking  his  cattle  be  put  to  award,  if  Fitxh.  Arhi, 
they  award  that  the  owner  Jhali  have  his. godds  again  \  this  is  not  ^"^f  ^'  ^* 
good,  becaufe  there  is  no  {*)  fatisfadlion  awarde'd  forthe  damage  of 
the  taking  and  detinue.  45  £•  3«  16.] 

^  I9.  cites 

S.  C. S.  p.  accordingly,  by  the  bed  opinion.     Br.  Arbitrement,  pi.  32.  cites  12  H.  7.  14.  15.—* 

But  contra  by  Trcmaile,  it  ihe  award  had  been  that  he  (hould  carry  (hei^rom  fuch  a  place  lo  fuch  « 
place.    Ibid. 

[4.  An 
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,8r.  Aflittrc'  ^^  ^n  award  toptrf  pared  tfa  debt  due^  is  not  good,  45  p.  ^ 
^^'i'cV  16.  contra.]  *     . 

accordingly; 

Chat  an  award  to  pay  part,  and  retain  the  reft,  is  not  goodt  or  to  pay  the  moiety  and  retain  die  otfi^ 

Bk>iety,  it  it  no  plea;  but  Brooke  lays.  Quaere,  for  it  is  not  idjudged ;  but  he  fays  it  feems  ^at  it »  no 

flea* 

•Br.Aibitae*  [5.  Sozti  award,  that  the  twrur  Jhall  haveparcel  ofhts  own  gmisy 
"^"^^s^c  &  ^  f^^^  other  J  the  other  parcel,  is  not  goodj  contra*  45  E.  3. 
?.*p.  fays'     16.  10  H.  4«  Arbitrcmcnt  19, J 

Quere,  for  it 

is  not  adjudged,  but  it  feems  that  it  is  no  plea. 

Br.  Ai^itrc-  [6*  Where  each  party  is  indebted  in  40J.  the  one  to  other^  it 
•»cnt,pi.ai.  is  a  good  award,  that  the  one  Jhall  be  quit  againjl  the  other y  for 
cites  19  H.6.  ^^^^  jg  ^  fufficient  fatisfa^Hori.  19  H,  6.  37.  b.  j 

9o««>>  a  •  ac* 
cordingly  by  Newton. 

•  Br.  Afbi-  [7.  &0  whcre  each  had  done  a  trejpafs  againft  the  other.  •  20  H,  6. 
tremcnt,pi.  j^    ^2  H.,6-  39.  agreed.] 

H.  6.  18.  19.  S.  P«  and  if  the  trefpafs  done  by  the  one  is  greater  than  that  done  by  the  other,  and 

chat  he  (hall  dierefore  pay  icl.  to  the  other,  this  is  good. Fitz.  ArbitremeDt,pl.  8.  citesS.C.^- 

J  Br.  Arbitrcment,  pi.  23.  cites  S.  C— — Fitzh.  Arbitrcmcnt,  pi.  9.  cites  S.  C.  Brc  Ar- 
bitrexneot)  pi*  3^-  cites  16  E.  4.  S.  S.  P.-«— Br.  Arbitremcot,  pi.  21.  cites  19  H.  6.  36.  S.  P. 


♦  The  ori-        [8.  In  a  WTit  of  account  againjl  a  *  majler  ofafiipy  it  is  a  good 

*"?^.  '•        plea  for  the  defendant  to  fay^  that  there  was  a  great  tempejl  upon 

^      ^'^       the  feay  fo  that  be  was  driven  to  land,  and  upon  the  point  of 

being  drowned,  and  thereupon  he  was  at  much  cojl  upon  thejhipy  and 

that  after  the  plaintiiF  and  dcfendznt  fibmitted  to  the  award  of  y,  S, 

who  awarded,  that  hejhould  deliver  to  the  plaintiff  the  fame  goods^  on 

which  he  demanded  an  account  &c.  tKe  which  he  hath  delivered  &c. 

.    ^        (for  in  this  cafe  he  ought  to  have  been  allowed  the  cofts,  which 

might  amount  to  more  than  the  profits  he  made  of  his  goods.) 

2H.  5.  2.] 

[9.  If  two  fuhmit  an  account  of  a  certain  thing  to  the  award  of 
certain  arbitrators,  who  award  that  the  one  Jhall  account  before  fuch  ' 
auditors  that  the  other  Jhall  aj/ign.,  and  thzt  if  he  be  found  inat'rearsy 
he  Jhall  pay  them^  and  ipfofaSlo^  each  Jhall  be  quit  againjl  the  other ^ 
this  is  no  good  award.  30  H.  6.  Arbitrement^y.  adjudged,  and 
Statham  Arbitrement,  fame  Cafe.] 

[10.  If  a  man  and  a  womdnfubmit  themfelves  to  an  award,  it  is 
no  good  award  that  they  Jhall  inte?'marry  &c.  for  this  is  not  intend- 
ed any  advantage*     9  £•  4.  44.  per  Choke.] 

•[11.  £0  it  is  no  good  award  that  one  Jhall  go  to  Rome  or  PauVs^ 
for  this  is  not  any  advantage.     9  £.  4.  44.  per  Choke.] 
Fitth.  Arbi.       [la.  It  is  no  good  award  that  one  Jhall  make  a  releaje  to  the  other 
trcmeot,       if  land,  in  fatisfatlion  of  an  atiion^  \ihe^  to  whom  the  releafe  is  to  be 
s.  C.  ^***'  tnade^  had  nothing  in  the  land  at  the  time^  for  then  it  is  no  advan- 
tage to  him.     9  £.'  4.  44.  b.] 

[13.  If  2L  man  i^kes  to  me  a  releafe  ^certain  A/n^ofwhich  I  am 
feifed,  and  after  ne  gets  the  releafe  again,  and  then  he  and  I  fubmit 
all  matters  to  the  award  of  J.  o.  who  awards  that  he  Jhall  deliver 
to  mc  alljhe  evidences  concerning  the  land  infatisfaSlion  of  a  certain 

iUiion^ 


mffhnj  this  is  a  good  award  though  thefe  are  my  own  evidences^ 
for  this  is  an  advantage  to  me  U  have  tbim  without  fuit.  3  £• 
4.  44*  b.  per  Catefliv.3 

{'14.  If  an  award  be  that  one  of  the  parties  Jhall  rekafe  all  his  Fitzh.  Ar« 
n/A/  to  the  other  in  certain  land^  of  which  the  other  isjeifed  Sec*  bitrement, 
though  he  who  is  to  make  the  releaje  hath  not  any  right^  yet  this  is  sl'cf '  "*"* 
a  good  award,  for  it  is  an  advantage  to  have  fuch  releafe.  9  E. 

4-  44-3 
[15.  An  award  ought  to  he  a  final  determination  cf  the  matter^  Br.  Ari)ttfe- 

other  wife  it  is  Aiot  good.     19  H.  6.  37.J  *^*"''P^'*!; 

cites  da   ^aVC 

S.  P. Fitxh.  Arbitrement,  pi.  6.  cites  S.  C— *-Sce  (H)  per  totum. 

[16.  As  if  2  have  anions  the  one  againjl  the  other^  and  the  •Br.  Arl>i« 
award  is  that  each  Jhall  be  nonfuit  in  his  adlion  againft  the  other,  *'*™*"^  P^ 
this  is  not  good,  becaufe  it  is  notfinalj  for  they  may  bring  new  s.  C- 
aSions  for  the  fame  matter.    ♦  19  H.  6.  36.  b.  37,  adjudged.  Fit«h.Arbiv 
Dubitatur  t  5  H.  7.  22.  b.]  T^^^  c. 

f  Br.  Arbitrement,  pi.  31.  cites  S.  C.  and  tho'  the  Court  at  firft  thought  it  notgood,  yet  afters 

vvds  they  inclined  othcrwife. Ibid.  pi.  52.  cites  S.  C.  ft  S.  P.  and  that  fuch  award  f    70  1 

is  good. — Fitzh.  Arbitrement,  pi.  17.  cites  S.  C.  L    /      J 

[17.  So  It  is  no  good  award  that  one  Jhall  difcontinue  an  a£bion  •Thisfeeni 
which  he  hath  againft  the  other,  and  that  the  other  Jhall  do  the  "Ja^*; 
fonu  of  an  a£lion  which  he  hath  againft  him,  becaufe  it  is  not  Oiould  be  5 
any  final  determination  of  the  matter  between  theih.     Contra.  *  **•  ?•  «• — 
.5  H.  7.  22.  per  Curiam.]  ^^^^;^ 

cites  5  H.  7.  ai.  S.  P.-*— Ibid.  pl«  51.  cites  S.  C.-— »Fitxh,  Arbitrement,  pi.  17.  cites  S.  C, 

[18.  But  it  is  a  good  *  award  that  the  plaintiff  m  an  aSion     poi.  1^3. 
fimllnmke  a  retraxit  (for  this  is  a  good  bar)  5  H.  7.  22.  b.J  v      »     ** 

Br.  Avbiuck 
neat,  pi.  31.  cites  S.  C.  and  S.  P.— Fitih.  Arbitrement,  pi.  17.  cites  S.  C. •  Orig.  is  (Bair.) 

19.  Where  it  is  awarded  that  A,  Jhall  releafe  the  furety  of  the 
peace  which  he  has  againjl  B.  which  B.  before  thisy  hadpurchafsd 
Juperfedeas  of  thepeace^  the  award  is  void ;  for  by  the  fuperfedeas 
the  furety  of  the  peace  is  determined,  becaufe  furety  was  found* 
before.     Br.  Arbitrement,  pi.  40.  cites  21  E.  4.  38,  39. 

20.  And  if  they  award  that  he  Jhall  releafe  his  fuit  againji  B. 
and  he  has  not  any  fuit  againjl  him^  this  is  a  void  award*  Br.  Ar« 
bitrement^  pi.  40.  cites  21  £.  4.  38,  39. 

21.  A,  and  B.  fubmitted  matters  to  award.  The  matters  of  AJs 
Jtde  were  pardoned  by  the  aif  of  indemnity  made  1 2  Car.  2.  and  the 
award  was  made  after  that  ftatute.  It  was  moved  that  this 
award  was  void  of  one  part,  and  confequently  void  in  toto.  But 
the  Court  held  it  good  of  both  parts ;  for  they  would  intend  that 
jome  of  the  matters  are  not  pardoned^  (unlefs  it  be  pleaded  otherwife) 
or  rather,  than  the  award  ftiall  be  void,  that  the  party  here  con- 
cerned is  a  party  therein  excepted.  Sid.  178.  pi.  1 1.  Hill.  15  &  16 
Car.  2.  B.  R.  Anon. 

(K)  How 
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»ept  «^  ^ifff  upon  the  matter.  M.  1 3  Jac.  B-  between  Niciols  and  Grm^ 
&5  for  «^'^  adjudgca.  Vide  fame  Cafe,  Hobarf  s  Reports  68.  where  it  is 
tho'the*      iaid,  that  no  judgment  was  given  therein.] 

award  be 

made  but  of  one  part*  yet  if  the  defendant  may  plead  it  in  bar  of  the  other  9JBtioa  brought agaixift 
bimforthefamecaufc,  in  all  fuch  cafes  the  award  is  good.  Sty.  aj.Trin.  23  Car.  Roll  Ch.  J. 

faid  it  was  held  13  Jac.  that  the  words  fuper  przmiflis  in  the  iwurd  will  not  help  an  award  made 
^t  of  one  parti  and  feems  to  intend  this  cafe. 

[12.  If  an  award  be  de  etfupir  pramijjis,^  that  each  of  the  par- 
ties  Jhall  make  a  reUaje  the  one  to  the  other  of  all  matters  till  the  award, 
and  that  one  of  the  parties  Jhall  pay  1 0/.  to  the  other  at  a  day^  ^  quod 
partes  predi^fa  continuarent  amantes  i^  amici  ut  in  priori  ternpore^ 
;.  this  is  a  good  award,  for  though  it  be  admitted  that  the  award 
as  to  the  general  releafe  till  the  award  made,  is  void  (though  the 
Court  inclined  e  contra  as  to  this)  yet  the  award  for  the  payment 
of  lol.  is  an  award  of  both  parts,  oecaufe  it  {hall  be  intended  to 
•  be  in  fatisfadion  of  all  matters  between  them,  efpecially  in  this 
cafe,  when  it  is  faid  the  parties  (hall  be  friends  ut  in  priori  tem- 
pore, Tr.  8  Car.  B.  R.  between  Raymond  and  Popleyy  adjudged  up- 
on a  demurrer  in  debt  upon  an  obligation  for  non-performance  of 
the  award,,  and  the  breach  afligned  in  non-payment  of  the  money, 
and  the  fame  term  alfo  adjudged  upon  demurrer  in  another  cafe  up- 
on the  (ame  award  between  Popley  and  Popley^  I  myfelf  being  de 
confilio  querentis.] 
Sty.  44.  S.       [ij.  If  an  award  be  made  between  A.  and  B.  that  J,  Jhall  pay 

writings  '^  ^'  ^^^'  ^"^  ^^^'  ^'  Jhall  pay  for  the  making  the  writings  of  the 
awarded  to  awardy  this  is  a  void  award,  there  being  nothing  awarded  for  B. 
b«  paid  for  by  to  do,  hut^the  making  of  the  writings^  vfhich  was  out  of  the fubmif- 
bLndsof  fub! -^'^'^  ^bis  arifmg  after  the  fubmiffion,  and  not  awarded  in  recom- 
niffion)  and  pence  of  the  precedent  matters  fubmitted,  and  fo  an  award  but 
Roll  J.  held  of  one  part.  Hill.  22  Car.  B.  R.  between  Capel  and  Allen  adjudged 

tL^    Rot.  639.] 

and  faid)  the  charge  for  making  them*  is  not  within  the  fubmiflion,  for  the  bonds  were  made  before  the 
|-  ^1  fubmiiiionj  and  that  it  was  held  13  Jac.  that  the  words  fuper  prxmlffis  in  the  award 
L      73     -1  will  not  help  an  ^ward  made  but  of  one  part.  AH.  10.  S.  C.  adjudged  a  void  award 

becaufe  of  one  fide  only  ;  for  it  did^ot  appear  that  B.  was  bound  to  pay  for  them,  which  was  the  only 
recompence  for  A.  befides  this  matter  is  fubfequeot  to  the  fubmiflion,  and  fo  cannot  be  intended  a 
good  recompence.— S.  C.  cited.  Hard.  4^.  arg.— S.  P.  agreid,  Bridgm.  91.  Mich.  la  Jac. 
in  Cafe  of  Pcrin  and  Bradley.  — S.  P.  held  to  be  void.  Cro.  J.  578.  pi.  6.  Trin.  iS  Jac.  B.  R, 
in  the  Cafe  of  Bufsiicld  v.  Bufsfield. 

S.  C.  cited,  [14,  So  if  the  award  be  that  one  Jhall  pay  to  the  other  1 0/.  that 
Arg.  Hard.  j^^J  parties  Jhall  pay  and  difc barge  the  reckoning  of  the  houfe^  which 
^^*  was  expended  at  the  meeting  upon  making  the  award ;  this  is  an 

award  but  of  one  part,   and  the  difcharge  of  the  reckoning  is 

out  of  the  fubmiffion,  this  coming  after  the  fubmi0ion.  Tr,  1650. 

Hall  and  Majfey  adjudged  upon  a  demurrer,  Intratur  Hill.  i649» 

Rot.  673.] 
Cro.  J.  149.  [15.  If  two/ttA/w/V  themfelves  to  the  award  of  J,  S.y»r  the  title 
I»l. «.  Gen.  f^j^ certain  copyhold  land^  and  J.  S.  awdrds  that  oney  fcilicct  A..  Jhall 
Markham,  pay  to  the  other  fcilicet  B.  6/.  upon  the  aiy?  day  of  J^Iay^  andhU 
S.C.thc  at  Michaelmas  next  enfuing^  and  that  B.  Jhall  rJeafe  to  A.  all  his 
whole  Court  ^^^^  ^-^  ^^^  copyhold fuper  prad.  primo  die  Maii,  omitting  vicejimg^ 

Twereo  op*-  ^^^ 
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tnd  awards  further,  that  he  (hall  make  further  afllinuice  within  9  "!<»>  that 
days  after  &c.  this  is  a  void  award,  for  the  award  for  making  of  ^j|s  vofdin 
thereleafe  fupcr  prad.  prima  die  Mali  is  void,  there  being  no  fuch   toto;  for 
dajr  before  mentioned,  and  it  appears,  that  the  releafe  at  the  faid  ^^c  recom- 
dajihould  be  the  principal  confideration  of  his  part,  who  ought  J^^^'^lhi 
to  make  it,  and  then  the  red  of  the  award  for  further  aflurance,  to  be  equal 
which  is  good,  is  not  fufficient,  this  being  but  part  of  the  con-  *nd  recipro- 
fideration  and  award  of  his  part.     Hill.  4  Ja.  B.  R.  between  ^  be  voW 
Markbam  and  Jennings^  adjudged  upon  demurrer.]  on  one  part, 

it  is  void  ia 
tlL  Sed  adjoraatur.— Yelv.  97*  Martham  t.  Jemx,  S.  C.  and  it  was  argued  that  this  daufe  for 
further  ailurance  depends  upon  the  repugnant  chule  of  the  releafe  to  be  made ;  for  the  arbritrator  in- 
ctoded,  that  the  releafe  limited  tt»  be  made  fuper  pr«di<^um  primum  diem  Maij  (whereas  there  it 
•0  fuch  day)  Olould  be  the  hrft  aiTurance,  and  that  the  alTurances  to  be  made  by  the  fubfequcat 
•laufe,  were  intended  only  Co  ftrcngthen  the  firft  releafe ;  quod  fuit  concefTum  per  Curiam,  and  th^ 
held  that  the  deeds  (hall  be  conftrued  according  to  the  intent  of  the  parties,  and  upon  the  words  to 
be  coUeded  thereupon,  yet  arbitrement  is  in  nature  of  a  judgment  and  fentence,  in  which  there 
wgbt  to  be  pbinnefs,  and  no  colle^ion  of  the  intent  of  the  arbitrator ;  for  it  ought  to  be  his  judg- 
ment, and  not  the  judgment  of  another  upon  his  words.  Browni.  91.  Marktuunr.  Jurexi  S.  C« 
and  feems  a  Cranflation  of  Yelv. 

ti6.  If  twofubmit  themfelves  to  the  award  of  J^  S.  of  all  con^  S.  excited, 
Iroverfies^  and  J.  S.  awards  that  (*)  $ne /ball pay  10/.  to  the  other^         ^  ~ 
at  fuch  aday^  and  that  the  other  upon  the  receipt  of  the  lo\. Jhall 
make  a  general  releafe  to  the  other,  without  appointing  any  other  thing  anj  powell 
/•  he  done  by  him  who  Jhall  have  the  money ^  and  not  exprejfmg  J.  of  the 
that  the  loLJball  be  in  fatiif action  of  matter i  in  controverfy^  and  ^^J^^'J^at 
the'  it  tsobje&ed,  that  if  he,  to  whom  the  lol.  is  to  be  paid,  re-  when  one  it 
fufes  to  receive  it,  then  he  is  not  bound  to  make  any  releafe,  and  awarded  to 
then  nothing  is  to  be  done  by  him,  and  fo  the  award  is  but  of  one  Jf^crby^im- 
part,  and  only  at  the  will  of  him,  whether  he  will  make  a  releafe  s  pUcation  it 
yet  it  was  adjudged  a  good  award,  becaufe  when  one  is  awarded  to  awarded  to 
pay  lol.  to  the  other,  the  other  is  by  implication  awarded  to  accept  J*"Holt!' 
it<,  as  if  one  had  been  awarded  to  pay  lol.  in  fatisfadion  of  all  ch.  J.  faid, 
the  controverfies  to  the  other,  if  the  other  refufes  to  accept  the  he  ^°«**'*JJj 
lol.  yet  this  is  a  good  award,  becaufe  he  is  implicitly  awarded  to  iha*"on^ 
accept  it  in  fatisfafliion  &c.  Mich.  22  Car.  B-  R.  between  Linnen  (hall  pay 
and  IViUiamfon  adjudged  upon  demurrer ;  Intratur  P.   22  Car.  implies  t^t 
Rot.  loi.  and  this  was  after  affirmed  in  writ  of  error  in  parlia^  i[ge*dtore- 
ment,  by  the  advice  of  alf  the  judges.]  ccivc  it.  a 

Ld.  Raym. 
,  Rep.  965.  Trin.  a  ^anm 

[17.  If  the*condition  of  an  obligation  be  to  perform  the  award  of  [  74  ]. 
J.  S.  of  all  conttoverjiesy  ice.  ita  quod  fiat  de  pramijfis  &c.  and  the 
owardis  in  this  manner  of  writing,  de&  fuper  pracmiflis,  fcilicet, 
it  recites  the  fubmijfwn^  and  then^ys  that  the  differences  being  un^ 
derjloodby  them,  [to  be]  pre  eo  quod  certain  things  in  a  bill  by  thi 
plaintiff  exhibited^  or  likely  to  be  exhibited,  in  the  Star  Chamber 
againftthe defendant,  z(;ifr^yir/Adr  moft phrt ackno^uledged by  thedefen-. 
Anr,  namely,  that  the  defendant  had  taJdfn  of  the  plaintiff  40s.  for  a 
fuperfcdeas  to  reverfe  an  outlawry  againft  the  plaintiff,  buthad  not 
performed  it,  &  pro  eo  quod  thedefendartt  had  taken  of  the  plaintiff 
208.  more  as  afee,  pretended  it  to  be  due  to  him  upon  an  execution 
of  261.fued  againft  the  plaintiff,  the  which  the  defendant,  or  any  for 

Vox..  UI.  .  G  hiai 
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him  never  executed,  (he  being  then  undcr-flicriff  of  the  county 
of  Dorfet)  et  pro  eoquod  the  plaintiff  by  the  means  of  the  de- 
fendant, was  imprifoned  by  J.  S.  who  arretted  him  without  any 
warrant  to  him  dircdted,  and  the  plaintiff  was  compelled  by  J.  S. 
to  pay  2CS.  for  the  faid  injurious  arrefl,  before  he  was  permitted 
to  go  at  Itirge,  ac  pro  eo  quod  the  plaintiff  was  an  honeft  man^ 
and  of  good  reputation,  and  an  artifan,  Anglice  a  tradefman, 
having  a  wife  and  fix  children,  and  by  the  faid  means  had  fuftain^ 
ed  great  damage,  difcredit  and  fcandal,  he  awarded  in  ea  parte 
modo  ^  forma Jequentihus^  videlicet,  that  the  defendant  Jhall pay  y^oU 
to  the  plaintiff  at  certain  days  &c.  this  is  a  good  award,  the*  it 
was  objed^ed  nothing  was  awarded  of  the  other  part,  for  he  docs 
not  fay  that  he  awarded  the  500/,  to  be  paid  in  faiisf action  of  the  faid 
wrongs^  nor  in  confideration  of  them,  nor  for  them,  fo  that  it 
cannot  be  pleaded  in  bar  of  th:  faid  wrongs,  for  the  words  [pr9 
^0  quod)  are  not  intended  for  thi  wrongs,  but  only  for  a  rcalbn 
of  the  award,  which  induced  him  to  give  the  money,  and  the 
words  (in  ea  parte)  do  not  imply  it  to  be  in  fatisfaftion,  but  be 
made  his  award  in  ea  parte,  fcilicet,  upon  the  premifles.  Mich. 
16  Car.  B.  R.  Burhridge  and  Reymind  in  a  writ  of  error  upon  a 
judgment  in  Banco,  where  this  was  adjudged  a  void  award  upon 
demurrer,  but  now  the  Court  fee  iied  to  incline  that  the  award 
was  good,  but  they  affirmed  the  judgment  for  another  clear  dc- 
fe<a  in  the  pleadings  of  the  award.  Intratur  Tr.  15  Car,  Rot. 
1657,  for  it  cannot  be  intended  that  the  money  was  paid  for  any 
other  caufetian  that  which  is  mentioned  in  the  award.] 

18.  Whe  e  2  or  lthings2iV^put  in  arbitrement  jointly^  anddiey 

make  award  of  part  and  not  of  all,  this  is  a  void  award*  by  rea- 

fon  that  it  is  a  joint  fubmiffioni  per  Prifot;  quxre  inde,  for  it 

feems  that  his  opinion  is  not  law.    Br.  Arbitrement,  ph  29.  cites 

39  H.  6.  9. 

BnConditi-        jg.  Where  afuhmiffton  is  of  all  trefpaffes  between  A.  of  the  §fu 

cites  s.  C  *   P^^^y  ^^^  ^'  ^^^  ^-  rfthe  other  party  and  an  award  is  made  that  A. 

&  s.  p.  ac-  pay  10/.  to  B,  but  fays  nothing  ofC,  yet  the  award  is  good,  for  it 

"f<|j°Kj^—  might  be  that  A.  had  offended  B.  bat  had  not  offended  C.  Nota. 

cntUone     ^f.  Arbitrcment,  pL  41.  cites  22  E.  4.  25. 

fart^  €ind 

C,  on  the  'other  part^  fuhmitted  to  an  award,  &c.  the  arbitrators  a'waried  that  B,fi>ou1d  pay 
fo  much  money  to  C,  in  fatisfaSl'ton  for  tht  differences  het%ueen  B.  and  A.  of  the  one  party  and  C.  o» 
the  other,  hut  made  no  a'ward  at  to  A,  and  after  a  verdi<fl  for  the  plaintiff  it  was  moved  in  ar«- 
rellf  that  the  award  was  but  of  one  fide,  for  A.  who  was  one  of  the  parties  fubmitting,  was  not  con- 
cerned in  it,  and  the  award  [Aibminion]  was  with  an  Ita  qu  d  &c.  and  fo  the  award  ought  to  be  ge- 
neral and  include  all  parties;  and  judgment  for  the  defenda.i(.  Sty.  471.  Mich.  1655.  Morden  r. 
Hart, 

20.  Suhmiffton  was  of  all  fuitshetWQcn  the  parties  then  depending^ 

in  the  Spiritual  Court  concerning  tyth:s  5  the  award  was^  that  the  de^ 

fendant  JJmdd  pay  to  the  plaintiff  ^os.  onfucha  day  for  the  titheSySlc^ 

Adjudged,  that  the  award  was  voidj  becaufe  there  was  not  any 

£    75    ]  thing  awarded  for  the  defendant  to  have,  or  that  he  be  freed  front 

the  fuits,  and  fohe  has  no  advantage  thereby.     Cro.  £•  904.  pi. 

8.  Mich.  41  Eliz.  Colfton  v.  Harris. 

21*  V  poxi9i fubmi/fton  of  all  trefpaffisy  duties,  anddeniands,  the 

awai'd 
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award  %vas  that  the  defendant  Jhouldpay  to  the  plaintiff^  in/attf- 
faSfion  of  all  trefpajfes  done  to  him  by  the  defendant  before  the  day  of 
thefubmiffion^  fo  much.     In  debt  upon  this  award,  the   defendant 
demurred  upon  the  declaration,  and  infifted  that  the  award  was 
void,  it  being  of  one  fide,  for  the  plaintiff  was  to  do  nothing. 
But  adjudged  good  ;  for  by  the  payment  of  the  money  he  is  acquitted 
of  all  trefpafles  done  to  the  plaintiff,  and  it  is  a  good  bar  againft 
him,  and  it  (hall  not  be  intended  that  the  arbitrators  had  notice, 
that  defendant  had  any  caufe  of  a<Slion  againft  the  plaintifF,  urYlefs, 
(hewn  on  the  defendant's  partj  and  judgment  for  the  plaintiff, 
Haughton  haefitame.     Cro.  J.  354.  pi.  9.  Mich.  12  Jac.  B.  R. 
Ormelade  v.  Coke. 

22.  If  an  award  he  y  ihzt  zn  obligor  in  a  Jingle  obligation  Jhall  pay  Brownl.  5?.. 
thtdebty  this  is  no  award,   unlefs  it  be  provided  that  he  be  dif-  ^*rt'ch"f*" 
charged;  for  payment  in  that  cafe  is  no  difcharge.     Hob.  49.  in  ©biter. 

pi.  55.  Hill.  1 2  Jac.  obiter. 

23.  But  if  the  award  he  that  the  one  Jhall  pay  loLfor  trefpafs^ 
it  is  good ;  for  2.fatisfa£iion  implies  a  difcharge^  and  that  is  the  rea- 
fon  of  the  judgment  in  Bafpool's  Cafe.  Hob.  49,  50.  in  pi.  55. 
Hill.     1 2  Jac.  obiter. 

24.  An  award  that  one  Jhall  pay  money,  and  the  other  Jhall  exe^^  S.  C.  »RolI. 
tuit  a  releaje  to  him  who  paid  it,  is  a  void  award  ;  but  this  muft  ^^\{^l'  ^^^ 
be  intended  where  the  fubmiilion  is  by  word ;  for  in  fuch  cafe  the  of  the  re- 
award  is  void,  becaufe  it  is  of  one  fide  ;  for  when  the  money  is  l«afe  the 
tfH  the  other  hath  no  remedy  to  enforce  the  execution  of  a  releaje ;  "^l^j  j^" 
for  he  cannot  have  an  a£lion  on  the  cafe ;  and  the  reafon  why  it  and  judg- 
will  not  He  upon  an  award  is,  becaufe  that  is  in  natureof  a  judg-  ^^^'^  ^^^ 
mcnt.    Poph.  134.  Mich,  15  Jac.  May  v.  Samuel.  dTn^^^TFe 

fame  reafoa 
vbvcafe  will  net  lie  on  arbifrement  is  given  by  Coke  Ch.  J.'  Godb.  i8{.  pi.  266.  Patch.  ic  Jac. 
C.  B.  in  Cafe  of  the  Ld.  Mounteagle  v.  Pepruddock ;  and  faid  it  was  wifely  done  by  Manwood  Ch. 
B.  »ben  he  made  an  award  that  a  releafe,  or  fuch  like  collateral  thing,  (hould  be  done,  to  make  his 
vmiy  that  he  ihould  make  the  releafe  or  pay  fo  much  money,  for  which  the  party  might  have  a 
irsedj,  and  at  another  day  the  opinion  of  the  Court  was  with  Coke. 

25.  Award  was,  that  the  defendant  pay  the  plaintiff  lol.  and  Ibid,  there ia 
^^thepiaifstiff  pay  the  defendant  the  expends  at  making  the  aiijard^  \^^  \\^2^u 
ond  that  upon  all  this  being  done^  each  Jhall  give  the  other  a  general  terwartisj 
^flntfi.    It  was  obje£ked  that  the  award  was  void,   becaufe  no-  .^"  *"g  ¥* 
Aing  is  awarded  to  the  defendant  but  the  releafe,  and  that  is  not  Cjfeof    ^" 
w>bc  made  till  all  be  performed,  which  cannot  be,  becaufe  the  Bar- 
awardof  the  expencesat  tjie  making  the  award,  which  the  plain-  crave  v. 
tiff  is  to  pay,  is  (ubfequent  matter,  and  out  of  the  fubmiilion  j   but  j^  ^asTdV 
HilcCh.  J.  inclined  that  the  releafe  fliall  be  made  upon  the  per-  judged  upon 
^finance  of  what  is  well  awarded,  and  not  ftay  till  that  be  per-  the  like 
formed  which  is  void,  and  fo  the  award  may  be  good.     Scd  ad-  u^n'^j^r-   * 
jwoatur.    2  Lev.  3.  Pafch.  23  Car.  2.  B.  R.  Pinkney  v.  Bullock,  formance  of 

what  is  well 

**ar4ed  the  releafe  ought  to  be  made,  and  that  the  award  was  good,  \\o*  the  fam  ohjectioi 
*«  mde  by  Levins,  as  here.— —3  Lev.  413.  Hill,  6  VV.  &  M.  in  C.  B.  Bai^rave  v.  Ackins, 
%^f»ftlvipUii.tIff. 

Q  %  a6.  Award 
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ShowSa..  26.  jfiVdrJ  vrfL%  that  the  defendant flmtld  he  hound  fvUh  furetift^ 

KA«mrt  St  A^*  as  the  plaintiff  Jhould  approve^  in  thefum  of  i  sol.  to  be  paid  ts 
C.  The  bim  atfuch  a  timey  and  that  then  they  jhould  feal  mutual  releajes.  It 
Court  hdd  It  was  iTioved  that  the  fureties  are  ftrangers  to  the  fubmiffion,  and 
iKMdasto  j-^  ^j^g  defendant  not  boui^d  to  procure  them  ;  and  per  Cur  the 
L  7^  J  award  is  void,  it  being  fuch  as  the  plaintiff  (hould  approve ; 
^*  ^l!!5^r*''  whereas  if  he  does  not  like  the  focurity  given,  then  he  is  not  to 
••"to  bind"  feal  a  releafe,  and  then  the  award  is  only  of  one  fide.  3  Mod. 
the  party  to   272.  Hill.  I  W.  &  M.  in  B.  R.     Thirfley  v.  Helbot. 

become 

bound ;  but  the  cafe  was  ftaid  till  moved  on  the  other  fide Carth,  150.  S.  C.  adjudged  for  the  plaia- 

tifft  be^aufe  the  defendant  was  bound  to  give  his  own  bond*  th«>'  the  award  was  void  quoad  the  fure- 
ties;  and  that  asfoon  as  the  defendant  had  delivered  his  fingie  bond,  the  plaintiff  was  compellable  t)» 
IDake  a  releafe ;  for  the  fureties  were  to  be  to  ihe  good  liking  of  the  plaintiif,  and  it  is  probable  he 
might  approve  the  defendant's  (ingle  bond  for  his  fecurityi  and  this  was  the  principal  reafon  whj 
judgment  was  given  for  the  plaintiff. 

I  ^'V  *^3'  27.  H.  and  W.  fubmit  to  the  a^ard  of  J.  S.  who  awardi  that 
s!  p.  does  H.Jhall  pay  to  W»  1 5/.  which  he  adjudged  the  faid  W.  to  have  fuf- 
aot  appear,  tained  in  cojls  and  dama^es^  by  reafon  of  a  fuit  without  caufe  com' 
menced  by  H,  againjl  W.  and  that  all  fuits  and  differences  between 
them ,  depending  before  the  date  of  the  bond^  Jhall  ceafe.  It  was  ar- 
gued that  it  does  not  appear  that^any  difference  was  between  the 
parties,  except  the  fuit  on  which  the  1 5/.  cojis  were  awarded^  which 
was  H,*s  ownfuity  and  fo 'no benefit  to  him  today  it,  and  pay  15L 
cods.  It  was  anfwered,  that  other  differences  might  be  intended, 
tho'notfet  forth,  and  that  this  award  (tops  H.  from  applying  for 
cofts,  which  W.  might  be  fubjcdl  to  in  the  action  mentioned  in 
the  award  ;  and  the  Court  inclined  that  the  award  was  good  i  fed 
adjornatur.  2  Vent.  221.  Mich.  2  W.  &  M.  in  C.  B.  Watmough 
r.  Holgate.  * 

28.  Award  was,  that  the  defendant  Jhould  pay  the  plaintiff 'jL 
15/.  (but  did  not  fay  in  fatisfaSiion  of  aW  demands)  and  that  both 
§f  them  Jhould  be  at  equal  charge  at  the  payment  of  the  money  &c. 
And  upon  demurrer  to  this  plea  it  was  objected  that  the  award 
was  void,  it  being  only  of  one  fide;  for  the  money  was  not 
awarded  to  be  paid  in  fatisfadtion  or  difcharge  of  any  thing  ;  and 
judgment  for  the  plaintiff,  per  tot.  Cur.  Lutw.  281.  283.  Pafch* 
3  W.  &  M.  Ruffel  V.  Williams. 

29.  Two  fubmit  to  an  award.  Nothing  was  awarded  as  to  enij  ^ 
but  only  that  all  anions  Jhall  ceafe  ;  yet  the  Court  held  this  to  be  a  - 
good  award.  Comb.  212.  Trin.  5  W.  &  M.  in  B.  R.  Edwards. 
V.  Pierce. 

30.  A  fubmiffion  to  award  was  of  all  matters  in  controiverfy  hy\ 
rule  of  Court  \  and  award  was  made  that  fo  much  ?noney  Jhould: 
he  paid  on  oneftde^  and  nothing  was  awarded  of  the  other  fide  5  and 
moved  to  fet  it  afide,  as  being  an  award  only  ex  parte.  Per 
Holt,  the  common  exceptions  againit  an  award  will  not  hold 
here,  it  being  an  award  upon  fubmiffion  by  rule  of  Court ;  for  tho' 
there  be  no  releafe  awarded  of  one  fide,  yet  the  fubmiffion  was  of 
all  matters  in  controverfy  \  and  we  will  not  grant  an  attachment 
before  they  tendur  a  rekafe  \  for  if  one  comes  to  have  aid  of  ths 

Courty 
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Court,  he  ftiall  do  that  ^hich  is  fair  and  equitable  before  he  has 

it.     '12  Mod.  234.  Mich   10  W.  ^ v.  Palmer. 

31.    AvardwdS^   that  the  defendant  Jhould  fay  the  flaintt^' 12I.  Uponexcep* 
before  fuch  a  day,  and  within  a  week  nftenuards  Jhould  fetch  away  his  ]^^l  ^^^^^ 
mare  cndcsltfrom  the  tlaintiff.     After  2  arguments  judgment  was  be  mutual, 
given  for  the  plaintiff  by  the  opinion  of  3  juiriccs,  contra  Blen-  *"<*  impUc* 
cow  J.  becaufe  it  appears  by  the  award  th.  t  tne  plaintifF  had  the  b/*ie**i^a« 
p:>fielIion  of  the  mare  and   colt   at  that  time,   which  fhall    not  tiif.     aJ^. 
be  intended  a  wrongful  but  rather  a  legal  pofTcfTion ;    as  for  da-   ^^'  R*»yai. 
ira-efi-afant,  bailment,  or  the  like,   whereby  the  plarntiff  might  Jl7atcw"d!! 
have  juftined  the  detaining  them,  and  then  the  award  would  be  judged  in  C? 
mutuvil.     But  a  writ  of  error  was  brought.     Lutw.  530,  ^40.  ^-  Hooper 
Pofch.  12  W.  3.  Cooper  v.  IJirft.  \  ^f^ 


(L)     H(,iv  it  is  to  be  made.    Where  the  Submiflion  C   77    3 
is  general  without  an  Ita  quod  &c.  de  Praeinillis.  '  loi.  256.' 

f  I.   TF  there  be  a  general  fubmiffion  the  award  may  be  of  part  Br.  Arbitre* 

^  of  that  which  isfubmitted^  without  the  refiJue,  and  this  jfhall  m«nt,pl.  ar. 

be  good.     J  9  H.  6.  6.  b.  l^uria.  J  *^^^*  ^-  ^• 

[2.  If  zfubmijficn  be  by  two  to  certain  arbitrators  of  allpiatters  Cro.  J.  200. 

&c.  without  any  claufe  de  ita  quod  fiat  de  prcemiflis  &c.  in  this  P^-  3«-  S. 

cafe  the  arbitrators  have  power  to  make  an  award  of  part  of  the  by  Coke  Ch 

matters  between  them,   and  not  of  the  reft.     M.  5  Jac.  B.  be-  J.andtoUiit 

tweea  Aiiddleton  and  ff^iies,   per  Curiam.!  opinion  iht 

other  juf- 
'  tices  in- 
clined, but  they  would  advifc. S.  P.  Noy  62.  Pafch.  39.  Eliz.  Smith  v.  Woodftock.— r— 

Cr.>.  £.  839.  pi.  14.  S.  P.  faid  by  Popham  Ch.J.  to  have  been  adjudged. 


[3.  So  if  3  things  \t\  particular  zre  fuhmitted  gencrMy  without  •  Br  ArbU 

the  faid  claufe,  they  may  make  an  award  of  any  of  them^  without  '**'™«"*»  P^- 
*i.L  A  jtuz.  L-,''"^  ag.  cite*  39 

the  others.    Contra  *  39  H.  6.  11.  b.]  H.  6.  9.  by 

Prifot,   that 
ic  isa  void  awardt  by  realbn  that  it  is  a  joint  fubmiffion ;  but  Brooke  fays  Quxre  inde  ;  for  it  fcemt 

duthtj  opinion  is  not  law. Cro.  J.  2'^r.  in  pi.  31.  Mich.  ;.  Jac.  B.  R.  S,  P.  per  Coke  Ch.  J. 

that  they  ought  to  make  the  award  of  thofe  that  are  particularly  named,  without  other  notice.  '  ■» 
Cm.  ]'i'$.  in  pi.  9.  Mich  iz  Jac.B.  R.  the  S.  P.  accordingly,  by  Coke  Ch.  J.— — 8.  i^ep.  98* 
»i  S.  P.  refohed  accordingly.   Hill.  7  Jac.  in  Bafpole's  Cafe. 

[4.  If   the  fubmijjion  be  of  the  rights   title^   and  pofffjjton  of  Br.  Arbitre- 
certain  land,  if  they  make  an  award  only  of  the  pojfejfton^  this  is  ^""^jj^^'g 
good.     19  H.  6.  6.  b.  Curia.]  c.  and  the ' 

fubmiffion 
was  15  (0  the  right  &c.  of  30  acres,  and  the  award  was  that  one  (hould  enter,  and  have  t^  him  and 
kis  heirs  15  acres,  and  that  the  plaintiff  (hould  have  to  him  and  his  heirs  the  other  15  acres,-  -  -.^ 
Fitih.  Arbitrcment^  pi.  5.  cites  S,  C«  accordingly. 

[c.  So  if  the  fuhmij/ion  be  tf  all  aSiions  real  and  perfonal^  an  Br.  Arbltrt- 
tward  of  actions  perfonal  will  be  good,  tho'he  makes  no  award  of  ""^'jjjj'c 
actions  real.   19H.6. 6.  b.J  ^        c.'&s.  p.* 

by  Newton. 
Titzh.  Aibitrcment.pl.  c.  cites  S.C.  accordiitglv. 

G  3  [6.  If 


77  9h?6ftteme«t 


[6,  \i  2i  fubmijfton  be  to  the  award  of  J.  S.  &c.  upon  all  the  prt^ 
vjfcs  or  any  part  thereof y  in  this  cafe  J.^.  may  make  an  award  of 


Br.  Arbitre- 

mcnt,  pi.        ^, 

a),  cites  39        '^  jj  - 

H.  6.9.  any  parcel  only.  39  n. 0.  it.  b.J 
Cro.J.2oo.  [7.  If  i\ic  fubmijfton  ht  of  all  controverfies  between  &c.  ita 
?!  and  s  P  y^'^^^C'  ^^  award  ought  to  be  made  of  all  controverjies  of  which 
accordingly  they  have  conufanciy  or  otherwife  the  award  is  void.  M.  5  Ja.  B. 
by  Coke  ch.  between  Middieton  and  Wtkes^  per  Curiam.] 

J.  and  the 

other  juftic^s  inclined  to  that  opinion.  Godb.  256.  in  pi.   3«;2.  S.  P.  obiter.-    -      8  Rep« 

9S.a.  S.  P. S.  p.  Noy  62.  Pafch.  ^9  E!ix.  in  Cafe  of  Smith  v.  Woodftock. 4LC.  94.  in  pi. 

194.  at  the  end,  S.  P.  Arig. Cro.  E.  838,  830.  pi.  14.  Trin.  43  Eliz.  B.  R.  Rtfden  v.  Ing!rt^ 

S.  P.  held  accordingly*  and  that  it  is  all  one  where  the  words  are,  fo  that  the  a^vard  bt  made  ef  the 
fremijpciy  &c.  and/?  as  tbejame  axt.^ard  be  made  before  fSc,  For  (the fame  a^vard)  refers  CD  all 
things  mentioned  before  j  Ui  that  if  any  part  be  omitted  in  the  award*  his  void  for  all. — Gouldfb. 
125.  pi.  14.  Hill.  43.  Eliz.  Hamondv.  Hatch,  S.  P.  bvGawdy,  and  after  adjudged  accordingly. — 
The  words  in  the  principal  cafe  in  Cro.  J.  200.  are,  viz.  So  that  the  fame  award  be  made  of  the 
premiiTes  before  &c. 

[  78  ]  [8.  But  upon  fuch  general  fubmiiHon  with  an  Ita  quod  &c. 
Cro.  J.  200.  if  the  arbitrators  make  an  award  oi  all  controverfies,  of  which 
&  s^  P  by  ^'^^y  ^^^^  conufance,  and  not  at  others  of  which  they  have  no 
Coke  Ch.  J.  conufance y  yet  the  award  is  good,  becaufe  without  information  of 
and  to  that  the  parties  they  cannot  take  conufance  thereof.  M.  5  Ja.  B. 
Sjuftk*.  httwtcn  MiddUton  and  JVikeSj  per  sjufticesagainft  2.] 

inclined,  but 

they  would  advife.—~— Where  a  fubmillion  is  general  of  all  affiant,  tref^affes^  and  demands^  andt 
xvitboutanjf  condition  of  ita  juod  it  he  made  upon  the  prcmiifes,  &c.  in  fuch  cafe,  if  the  arbitratort 
make  an  award  of  fart  it  is  good  for  part,  tho'  they  know  of  other  matters  ;  but  if  the  fubmiffion 
had  been  conditional  it  is  otherwife ;  per  Coke  Ch.  J.  and  feems  agreed  by  Crooke  and  Doderidge 

J.  Cro.  J.  155.  pi.  9.  Mich.  12  Jac.  B.  R.  in  Cafe  of  Ormelade  v.  Coke. S.  P.  and  the  Ch.  J. 

uidf  that  the  arbitrators  were  bound  to  make  their  award  upon  all  matters  between  the  parties  which 
had  been  laid  before  them,  tho'  there  was  not  the  general  condufion  of  Ita  quod  &c.  In  this  cafe 
the  arbitrators  having  overlooked  feme  matters  that  were  laid  before  them  in  the  prefent  cafe,  the 
jury  accordingly  gave  a  vcrdid  for  the  defendant,  and  found  the  award  void.  Barnard.  Rep.  in  B* 
R.  P4fch,     2  Geo.  2.  King  v.  Hammerton. See  Freeman  v.  Bafpoole. 

Cro.  J.  2?o.  [g,  KihefuhmlJ/ion  be  fpecial,  as  of  fuch  a  thing  and  fuch  a  thing 
Sl's^p'ac^  ^^' ita  quod  ice.  the  arbitrators  ought  to  make  slu  award  of  all 
coriiogly,  things  fo  fpecially  namcd^  or  otherwife  the  award  is  void,  for  they 
by  Coke  ought  to  take  notice  of  thofe  which  are  mentioned  in  the  fubmif- 
which  oV  ^^^  without  other  information.  Mich.  8  Ja.  B.  between  Middle-^ 
nir.«  the       ten  and  Wikesy  per  Curiam  agreed.] 

other  juft  ices 

inclined,  but  they  would  advifc.— Where  tht  fubmijpon  is  of  certain  things  in  fpecial,  and  with 

a  prorvf(  or  condition  that  the  aivarJ  be  made  dc  pramiffn  fire,  or  tv'^rds  tantamount y  there  the  arbi> 
trator  oupht  to  make  arbirrcmcnt  of  all,  or  otherwife  it  is  void;  but  if  divers  things  in  fpecial  are 
fiibmittcd  without  fuch  conditional  condufion,  the  arbitrator  may  make  award  of  any  of  them. 

%  Rep.  08.  Hill  7.  Jac.  in  Bafpool's  Cal'c. 1  Browul.  310.  Ficeman  v.  Bafpole  S.  C.  andS. 

p.  accordingly. 

10.  Where  z  fuhtmffion  is  general  of  all  anions  &c.  without  any 
condition  of  ita  quod  the  award  be  made  &c.  in  fuch  cafe,  becaufe 
gcnerale  nihil  certi  implicat,  //  mayjland  well  with  the  generality 
of  the  words^  that  there  was  hut  one  caifc  in  controverfy  between 
the  parties,  and  therefore  an  award  made  of  one  thing  fhall  be 
good,  per  Cur.  8  Rep.  qS.  a.  Hill.  7  Jac.  in  Bafpool's  Cafe. 
n>er:Tin-  jj.  Where  tl  fttbrnfffionis  ta  the  iivvard  of  J.  S.  with  a  bond 
tcndarj/I^.  for  performance,  and  the  fubmiflion  is  with  an  Ita  quod  they  do 

^arbitrate 


mrUtraU  A  W  Jkpdr  pr^mifih  »»  f"ch  cafe  they  rauft  make  »'^''<'  V  ** 
thdr  award  of  all  mattAi,  or  clfe  the  award  will  be  void  for  all.  ^^y"^^^^ 
For  by  the  Ita  quod  it  is  intended  bv  them  to  have  a  final  end  ewts  be- 
of  all  matters}  and  fo  the  dlfferena  ts  whfre  the  Juhmijfton  is  in  f«"'«'^<'w; 
fucbfpedal  manner  with  bonds  to  perform  the  fame,  and  where  ^^^  a^cTcn-^ 
the  bonds  are  only  to  perform    quoddam  arbitrium;   per  Coke  dant  pUad- 
Ch.  J.  a  Bulft.  4.0*  Mich.  10  Jac.  «<i  »»^r. 

•^  ^  -^  that  the 

flaintiffwas  indebted  to  him  in  4I.  for  his  fees  &c.  and  that  before  any  award  nxade  the  defendant 
oftred  to  prove  it  to  the  arbitrator,  and  defired  he  would  allow  it  in  his  aw.trd,  but  he  made  an  award 
without  any  confideration  of  this  4I.  tho*  he  had  notice  and  proof  thei-eot ;  and  upon  demurrer  U 
«u  argued  that  this  plea  was  ill>  becaufe  it  did  not  appear  that  thz  fubmijjlon  was  conditional  v/ith 
§M  Ita  ^tnd  Stc.  for  in  fuch  cafe  the  arbitrator  cannot  make  an  award  of  part  of  the  dlfferencet 
foba  he  had  notice  tiat  t§ere  tuere  morcy  but  when  the  fiibiaillion  is  not  conditional,  an  award 
lor  part,  tho*  he  had  notice  of  more,  is  good  for  that  part;  but  it  it  (hould  be  admitted  that  this 
fubmiffion  was  conditional,  yet  this  award  is  good,  becaufe  the  arbitrator  had  awarded  that  the 
parties  (hould  execute  mutual  releafes>  and  that  makes  it  final ;  and  of  thia  opinion  was  the 
Court,  and  lilcewife  admitted  by  Saunders  of  counfel  on  the  other  fide  ;  but  for  a  t'ault  in  the 
declaration  judgment  was  given  for  the  defendant.  Saund.  32.  Mich.  18  Car.  B.  R.  Birks  v. 
Trippet  Sid.  305.  pi.  xo  S.  C.  but  S.  P.  does  not  appear. 

12.  Award  was,  that  the  defendant  Jhould  pay  to  the  plaintiff  ^l, 
tmards  his  charges  at  law^  and  the  apothecary^ s  bill^  and  other  his 
charges  \  it  was  obje£|ed)  that  this  is  not  final,  but  i«.  only  for 
part  of  the  charges,  and  if  fo,  then  the  plaintiff  may  proceed 
againft  him  for  the  reft  ;  fed  non  allocatur ;  and  the  Court  faid,  [  79  1 
that  the  words  (towards  his  charges)  ihall  be  taken  in  fatif- 
iadion  of  all  charges.  Lutw.  530.  533.  Trin.  10  W.  3. 
Qnyons  v.  Cheefe. 


(M)     What  fhall  be  aa  Award  of  all. 

[l.  TF  the  fubmijjion  be  of  all  anions  perfonal^  ita  quod  arbltrium  Hob.  190. 

fiat  de   praemifiis  before  Eajler^  and   the   award  is  made  p'-  *37- 
lefore  Eafter  de  &  fuper  prsemiffis,  that  one  fball  pay  to  the  other  g®^"^" 
20/.  at  Midfumffur  next  enfuingy  and  that  then  the  one  Jhall  releafe  s.  c.  ai- 
t»  the  other  all  aSfions  perfonal  in  fatisfaSiion  of  all  matters  perfonal  judged.  Ho. 
hetween  them,  this  is  made  fuper  praemiiSs,  for  by  this  it  is  in-  ^^l^J^J^^^ 
tended  that  the  releafe  (hall  be  only  of  aSfions  till  the  fubmijjion^  muft  be  ci- 
and  not  till  Midfummer.     M.  5  Ja.  between  Gojfe  and  Brawny  ther  becaufe 
per  Curiam  adjudged.     Hobart's  Reports  258.  fame  Cafe.]  'ram.ir«)  ^ 

'  may  import 

a  leftraint  to  the  things  fubmitted,  or  elfe  that  no  new  caufes  (hall  br  fuppofed  except  they 
*c<t  alleged,  (as  in  pleading  of  awards  of  caufes  they  do  not  aver  that  thefe  were  all)  or  elfe, 
th4t  the  award  of  all  caufes  may  be  reafonably  underftood  all  caufes  fubmitted,  being  joined  to 
De  pnemiflis,   and  that  therefore    a  releafe  made  ihould  be  a  good  performance  of  the  award. 

Mo.  885.  pi.  124a.  cites  S.  C.  as  adjudged.  Trin.  5  Jac.  C.   B.  Rot.  1608. S.  C. 

cited  All.  26. 

[2.  If  Jihc  fubmijjion  be  of  all  matters  between  the  parties,  and  Cro,  J.399. 
the  award  is  made  of  all  prater  one  obligation^  and  of  this  the  P^-  ^■^-  ^' 
award  is  that  it  Jhall  (♦)  fland\  this  is  a  good  award  of  all,  for  »  Pol.  257! 
he  is  not  bound  to  difcharge  this  without  caufe,  and  it  (hall  be  v  ■  ^  .  y 
intended  there  was^no  caufe.  Hill.  14.  Jac.  between  Berry  and  and  judg- 
Penrin.  at  Serjeant's  Inn  adjudged,  and  judgment  was  affirmed  ?^"'/^"  . 
were  m  a  writ  of  error  accordingly.]  all  ihc  iui- 


>9  avbitvement. 

ticea  and  barons  held  thii  a  fufiicient  declaration  of  their  purpofe  concerning  all  contioverfies*  aad  t0 
difclaimcr  to  meddle  with  any.     Mo.  849.  pi.   1154.  Barrey  v.  Pwin,  S.  C.  but  S.  P.  does  noC 

appear. Bridgm.  90.  Pcrryn  v.  Barry,  S.  C.  and  judgment  affirmed. 3  Bulft.  62,  Berry 

V.  Perry  S.  C.  but  S.  P.  does  not  appear. Ibid.  69.   [but  wong  paged  67.]  Perry  v.  Berry 

S.  C.  &  S.  P.  and  judgment  affirmed  in  Cam.  Scacc.  and  held  that  they  could  not  have  made  a 

better  award  thereof  to  have  this  ftand  and  be  in  force. Roll  Rep.  375.  pi.  31.  S.   C.  but  I 

do  not  obfcrve  S.  P. 

Where  an  atvard  %vas  that  {they  excepted  certain  honit  Ac.)  this  is  as  much  as  to  fay.  They 
•ward  that  they  Ihall  ftand  in  force,  which  is  a  good  award,  and  therefore  it  was  adjudged  for  the 

plaintiff.  Cro.  J.  277.  278.  pi.  8.  Pafch.  9  Jac.  B.  R.  Sallows  v.  Girling. Bulft-  123,  124. 

S«  P.  according ly*in  S.  C. 

[3.  If  A.  and  B.  fuhmxt  all  cant roverfies  of  woods  and  under'^ 

woodsy  and  all  quarrels  and  fuits  between  them,  ita  quod  ice,  and 

the  award  is  that  A.  Jhall  have  the  undcrwooSs^  and  that  he  Jhall 

fay  to  B.  5c/.  and  fays  nothing  of  the  woodsy  hut  awards  further, 

that  all  manner  of  a^lioTjs^  quarrels^  &c.  between  them  Jhall  ceafe^ 

this  is  a  good  award  of  all,  becaiifc  the  beginning  of  the  award 

was  (we  do  aiuard  of  the  premijfes)  and  alfo  the  award  is  of  all 

actions  &c.  ergo.  Mich.  5  Jac.  B.  between  Humfrey  and  IVi-^ 

burn^  per  Curiam.] 

See  (B)  pi.       £4.  If  2L  fubmijfwn  be  of  all  matters^  anions  &c.  between  them, 

f'rVT\      ''^  quod  6^  de  praemiflis,  and  the  award  is  that  one  fljali  make 

--(N}pl.  r.  a  certain  nlcafe  of  all  a^ionsj  which  is  void,  becaufe  it  comprc- 

S.  C.  dad      hcnds  more  time  than  was  fubmitted,  and  that  he  Jhall  pay  a 

Scre*^***      f£r/tf/«  fum  of  money^  and  awards  alfo  of  the  other  part^  this  is  a 

good  z.vf?iTAjor  the  money y  though  the  award  be  void  for  the  re-* 

leafe.     My  Reports   14  Jac.    Vanlore  and  Tribb  adjudged,  for 

£    80    ]  though  the  award  is  to  releafe  all  actions,  yet  it  does  not  appear 

by  this  that  any  anions  were  between  them.] 
Cro.  E.  [5.  If  2  fubmit  all  controverftes  the  4th  of  Mav  to  the  award  of 

V'^'^l'^^'  J.  S.  ita  quod  arbitrium  fiat  de  praemiflis,  and  J,  S.  makes  an 
GrccnwcU  award  de  pramijjis  of  all  controverftes-  till  the  \Jl  of  May^  though 
S.  C.  the  here  he  hath  not  made  any  award  for  part  of  the  time  fubmitted, 
fubmiifion      ^^^  ^j^^  award  is  ftorter,  yet  becaufe  it  is  made  de  prasmiflis 


was 


quarrels  &c.  it  fliall  not  be  intended  thcTC  were  any  mean  controverfus  between 
ftirrcdand  them  bctwecn  the  ift  of  Rlay  and  the  4th  of  May,  unlefs  this  be 
^^Uhc^  _^/?wn  of  the  other  party  and  therefore  the  award  is  good  enough, 
day  of  the  Trin.  44  El.  B.  Rot.  1447.  between  *  jB^r«^j  and  Green  ad- 
date  of  the  judged.  Hill.  15  Jac.  B.  between  f  Ley  and  Painsy  which  was 
wastkrlth,  ^Z^^^^  P^r  Cliriam,  and  the  fame  term,  which  was  alfo  agreed 
and  the  '  in  B.  R.  per  Curiam,  between  J  Jlday  and  SamueL  Vide  the 
•ward  was     Cafe  citcd  Hobdrt's  Reports  2q8,l 

of  all  mat-  ^      ^  -^      ■* 

tcrs  to  the  3d.  And  the  Court  held  it  v.-cl!  enough;  for  (now  depending)  cannot  be,  unlefs 
they  had  been  in  fuit  before  the  4th  day,  becaufe  it  cannot  be  faid  to  be  begun  and  depending 
all  upon  the  fame  day. 

♦  Hob.  190.  pi.  237.  S.  C.  citcd  by  Hobart  Ch.  J.  that  the  award  was  one  day  Ihort  of 
the  fubmiflion,  and  judgment  being  given  for  the  plaintiff  a  writ  of  error  was  brought,  but  what 
iffuc  it  took  he   knew  not.  S.  C.   cited  by  Doderidge  and  Haughton  J.  2  Roll  Rep.   I. 

-...^Ibid.  193.  S.  C.  citcd  Arg.— — S.  C.  cited  Mo.  if85.  pi.  1242. Hutt.  9  Arg.  citca 

S.  C. Cro.  C.  2x6.  pi.  I.  Arg.  cites  S.  C.  f  Mo.  885.  pi.  iiji.  Lea  v. 

Painci  S.  C.  adjudged. Hutt.  9.  Leigh  v.  Paine,  S.  C.  adjudged. S.  C.  cited  2  Roll  Rep. 

ig3. S.  C.  citcd,  and  fays  the  record  was  fhewn  of  the  judgment.    Hob.    191.  in  pi.  237. 

S.   C.  ciicd  as  adjudged  All.  a6, See  (Nj   pi.  3.  S.  C. See  (B)  pi.  24.  and  ths 

jiotei  there. 

C6.  If  a  condition   be  of  all  controverftes^   donbts  £ffr.   had, 
made,  moved  or  Itirred  between  the  parties  from  the  beginning 


arbt'trement.  So 

rf  file  world  until  th  day  of  the  date  of  the  lond^  and  the  arbi- 
trators award  that  one  Jhall  pay  loL  to  the  other^  which  appears 
by  his  confejjion  that  he  hath  received^  and  if  it  JhaU  appear  within 
9m  monthy  and  due  proof  thereof  ihall  be  made  that  he  hath  r/- 
ceived  more  than  this  which  he  hath  fo  confefled,  then  he  JhaR 
pay  that  alfo-^  though  this  laft  part  be  void,  yet  the  award  is 
good,  though  it  was  objected  that  all  doubts  v^  referred,  and 
the  condition  is  Ita  quod  fiit  de  praemiffis,  and  (o  they  have  not 
made  an  end  of  all  doubts,  for  it  appears  the  arbitrators  doubted 
of  this  whether  more  was  due  or  not,  but  per  Curiam  adjudged 
good,  becaufe  it  \s  not  averred  that  this  was  a  doubt  moved  or 
Jtirred  between  tht  parties  at  the  time  of  the  fubmijjion,  for  perhaps 
this  doubt  arofe  between  the  arbitrators  after  the  fubmiffion, 
and  it  (hall  not  be  intended  without  an  averment  that  this  was 
a  doubt  at  the  time  of  the  fubmiflion,  and  this  was  made  in 
majorem  cautelam  by  the  arbitrators!  Hill.  lO  Car.  B.  R» 
yeanes  and  Fourth^  per  Curiam  adjudged  in  a  writ  of  error  upon 
a  judgment  in  banco,  and  the  firll  judgment  affirmed  accordingly. 
Ifltratur  Mich.  9  Car.  B.  R.  Rot.  470.] 

7.  An  award  was  made  general  of  all  controverSes  indefinitely 
without  any  limitation,  and  adjudged  good  ^  and  in  this  cafe 
the  arbit^ement  will  not  difcharge  any  a£fion  which  was  not  fuh^ 
mitted,  Qas  perhaps  a  trefpafs  &c.  done  afterwards]  and  then  it  is 
only  furplufage^  which  fliall  not  avoid  the  award,  tho'  the  plain- 
tiff hath  more  recompence  by  the  arbitrators,  in  refpedl  that 
the  defendant  fhall  be  difcharged  of  trefpaffes  until  the  making 
of  the  arbitremcnt.  Hutt.  9.  cites  Trin,  5  Jac.  Hilton  v. 
Brown. 

8.  Submlffion  was  by  R.  and  S.  of  all  controverfies  concerning 
a  wine-licence^  and  the  arrears  of  certain  rent  out  of  landy  and 
the  arbitrators  reciting  1 5/.  to  be  due  to  if.  make  an  award  thai 
S.  Jhall  pay  7/.  los.  to  R.  in  fdtisfa^ion  of  part  of  the  faid  i$L 

and  Jhall  ajjign  the  wine^ licence  to  R,  without  faying  that  it  was  [     81    1 

to  be  in  fatisfa£iion  of  the  reftdue  ;  fo  that  7I.   los.   parcel  of  the 

debt,  remains  unfatisfied.     Roll  was  of  opinion  that  this  is  a 

void   award,   as   to  the  aflignment  of  the  wine-licence.     But 

Bacon  held  that  it  (hould  be  intended  in  fatisfadlion  of  the  other  , 

7I.  los.     But  both  agreW,  that  the  fubmiffion  not  being  with 

an  Ita  quod  &c.  the  award  as  to  parcel  was  good ;  and  fo  judg^  ' 

ment  for  the  plaintiff.     All.  51.  Pafch.  24  Car.  B.  R.  Rofc  v. 

Spark* 


g.  An  award  recited  that  there  were  (ever al  differences  between  A'wari 


efs' 
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plaintiff  and  defendant  concerning  a  houfe  and  divers  elms  and  ar*  ^^.^f^  !^ 
rears  of  rent,  and  that  they,  to  make  a  final  end  of  ally  award  the  ^o/"JllSich 
defendant  to  pay  the  plaintiff  4/.  for  all  the  faid  arrears  of  rent,  he  had 
Defendant  demurred,  for    that  this  is  an  award  only  of  one  ^p^'.** 
part  and  not  of  all  differences,  but  adjudged  for  the  plaintiff;  hii"repii.*** 
for  they  held  this   award   mutual,  becaufe  the  words  (for  the  cation  fct 
arrears)  fignify    (in   fatisfa(9:ion   of  the  arrears)  and  they  are  f®'"'^*^^ 
thereby  difcharged,  and  though  the  award  recites  other  matters,  Jjec  verba, 
yet  it  (hall  be  intended  that  they  were  otherwife  determined,  or  by  which  it 
at  leaft  the  award  faying  {to  make  an  end  of  all  differences)  ihall  "^^^  ]']^l^^ 

be  badbtcm 


/ 

s  I  X  SLtbitttmmt: 

great  deaU  be  intended  that  the  4I.  was  in  fatisfa£Hon  of  every-  thing,  (hf 
7^ipJ^7J!  others  not  appearing  but  by  the  recital  of  the  award  itfelf.  Lev. 
MKdtbattlx  132.  Trin.  16  Car.  2.  B.  R.  Hopper  v.  Racket. 

plaintiff 

had  paid  to  the  defendant  all  bis  jufl  demands,  and  that  there  remained  4*^e  to  the  flaintrff  ^cA. 
vrhich  the  defendant  had  not  paid*  tho*  he  was  awarded  to  pay  it ;  and  upon  demurrer  it  wa< 
objedled,  that  this  was  an  award  on  one  iide,  for  it  was  only  that  the  defendant  fliould  pay 
the  plaintiff  40I.  but  adjudged,  that  ly-caufe  the  award  recited  dealings  between  them,  and 
tha;t  the  plaintiff*  had  paid  all  that  was  due  to  the  defendant,  and  then  ordered  him  (the  de. 
fendant)  to  pay'  40I.  to  the  plaintiff,  it  ihall  be  intended  that  this  was  to  be  in  fatisfaEiiaii  rf  the 
debt  due frcm  the  defendant  tu  bim,  Lutw.  541.  Trin.  11  W.  3.  Elliot  v.  Cheval. 

ID.  An  award  that  the  parties  Jhall  give  mutual  r chafes^  is  an 
award  for  both^  parties  of  both  fides,  and  (halt  bind }  per  Cur* 
Freem.  Rep.  51.  pL  62.  Mich.  *i672.  C.  B.  Anon, 
jKeb.  253.       II.  An  award  that  the  defendant  pay  to  the  plaintiff  lol.  and 
^  f  ^^  ▼     ^^^  ^jfA^^w/i  make  the  other  good  releafes.     The  words  (good  re- 
Daniel,  s.    leafes)  fliall  be  intended  releafes  according  to  the  fubmiffion,  and 
C.  adjudged  that  makes  it  an  award  of  both  parts;    and  judgment  for  the 
*J^*j^       plaintiff.  Freem.  Rep.  356.  pi.  450.    Mich.    1673.  Vezy  v, 
Daniel. 

12.  In  a  Qijantura  meruit  for  work  done,  the  defendant  pleaded 
an  award  thMihe  plaintiff  Jhould  accept  a  bill  of  f ale  offuch  ajhip  ; 
but  the  ?LWzrafaid  nothing  that  the  defendant  Jhould  deliver  it^  and 
therefore  exception  was  taken  to  it;  for  that  nothing  was  awarded 
to  the  plaintiff.  And  Holt  Ch.  J.  held  that  this  is  no  bar  to  the 
plaintiff,  nothing  being  awarded  to  be  done  by  the  defendant  in 
fatisfacSion.  Ld.  Raym,  Rep.  612.  Mich.  12  W.  3.  Clapcott 
V.  Davy. 

1 3.  Award  was,  that  defendant  pay  to  the  plaintiff  ^ol.  and  there^ 
upon  the  plaintiff  to  feal  <?  releafe  to  him  of  all  aft  tons  fjfr.  touching 
the  premijfes.  It  was  objefted,  that  the  releafe  of  a£lions  &c. 
touching  the  premiffes,  fliouId  be  taken  to  relate  only  to  the  50I. 
and  not  to  the  aftions  &t.  fubmitted ;  but  the  Court  held,  that  it 
Ihould  be  taken  to  relate  to  the  controverfies ;  and  judgment 
accordingly.     2  Ld.  Raym.  Rep.  8g8.  Trin.  2  Ann.  Anon. 

14.  Award  was,  that  the  defendant  pay  to  the  plaintiff  21L  and 
that  the  plaintiff  Jhould  deliver  up  to  the  defendant  Juch  a  bond 
(being  the  matter  then  in  controverfy)  to  be  cancelledy  and  that  the 
plaintiff  and  defendant  give  one  another  mutual  releafes  to  the  day  of 
the  date  of  the  fa  id  bond.  In  debt  on  the  fub  mi  (Hon -bond  the 
plaintiff  had  verdidt  and  judgment  in  C.  B.  Error  was  brought 
in  B.  R.  and  Holt  Ch.  J.  held  the  award  good;  for  the  bond 
awarded  to  be  delivered  up,  was  the  foundation  of  all  the  con- 
troverfies between  the  parties,  and  nothing  elfe  appears  to  have 
arifen  fmce,  and  confequently  the  awarding  the  bond  to  be  deli- 

F  82  ]  vered  up  to  be  cancelled,  and  a  general  releafe  to  the  defendant 
to  the  day  of  the  date  of  that  bond,  will  end  all  controverfies  be- 
tween them.  Powell  J.  held,  that  the  award  was  mutual  and  final 
if  the  releafe  was  left  out  of  the  cafe  ;  and  judgment  affirmed. 
2  Ld.  Raym.  Rep.  1141,  1142.  Pafch.  4  Ann»  Bellv.  Gipps. 
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(M.  2)  Coaftrudipn  of  Awards. 

I,  A  RBITREMENT  is  to  be  takin  according  to  the  true 

^^  meaning  of  the  parties,  notwithftanding  the  words  do  in- 
forcc  it  othcrwifej  per  Haughton  J.  Arg.  3  Bulft.  64.  in  Cafe 
of  Berry  v.  Perry,  cites  5  Rep.  103.  Trin.  43  Eliz.  C.  B.  Hun- 
gate's  Cafe. 

2.  If  there  be  any  contradi£lion  in  the  words  of  an  arbitrement^ 
fo  that  the  one  part  cannot  ftand  with  the  other,  the  firft  part 
ihall  ftand«  and  the  other  be  rejc£led ;  but  if  the  latter  be  but 
an  explanation  of  the  former,  there  both  parts  ihall  ftand ;  per 
Doderidge  J.  Arg,  3  Bulft,  66.  Trin.  13  Jac.  in  Cafe  of  Berry 
V.  Perry. 

3«  Arbitremcnt  is  in  nature  of  a  judgment  andfentencey  in  which 
there  ought  to  be  plainnefs^  and  no  coUeSiion  of  the  intent  of  the  arbi- 
trator* Brownl.  92. 

4.  It  was  agreed  to  be  a  Jiated  rule  in  awards,  that  are  £ud  '  ^^-  75- 
to  be  de  ^  fuper  pramijjis^  that  if  the  words  ufed  in  them  arc  in  ^^l'  p^' 
their  own  nature  more  comprehenftve  and  extenfive  to  things  not  does  not  af 
within  the  fubmiffion,  yet  they  {hall  be  intended  that  there  was  pwr. 
no  other  matter  between  the  parties  for  them  to  lay  hold  on  but 
what  was  fubmitted,  if  the  contrary  be  not  ftiewn.     So  e  con- 
verfo,  if  the  words  are  more  narrow  than  to  take  in  all  the  matter 
of  fubmiffion,  yet  it  ftiall  be  intended  that  no  more  was  in  coa- 
troverfy  than  what  the  words  naturally  comprehend,  if  the  con- 
trary be  not  likewife  ftiewn.  6  Mod.  232.  Mich.  3  Ann.  B.  R. 
in  Cafe  of  Knight  v.  Burton. 

5-  The  books  are  growing  lefs  and  lefs  nice  every  day  in  the 
conftru£lion  of  awards  ;  per  Raymond  Ch.  J.  Gibb.  270*  Pafch* 
4  Geo.  2.  B.  R.  in  Cafe  of  Philips  v.  Knightly. 


(N)    In  what  Cafes  an  Award  fliall  be  void  in  Part^   foi.  %^%. 

or  in  all.  *^ — ^^^ 

{i»  TF  7.fuhmit  the  ift  of  May  all  contr  over fies  letunen  them^  and  •Ro"  Rcp- 

"■•  an  award  is  made  that  one  Jhall  make  a  releafe  of  all  con^  ^^c,  bol 

tranjerfies  till  the  time  of  the  fubmijfton  \award^  which  was  the  \th  dcridge  J. 

of  May^  this  award  is  void  in  the  whole,  becaufe  the  releafe  which  ^  *  ^*- 

is  to  be  made  comprehends  more  time  than  was  fubmitted ;   for  ^hcn  an 

perhaps  there  were  other  controverfles  between  them  between  aftion  is 

the  ift  of  May  and  the  4th,  and  the  releafe  is  intire,  and  therefore  ^^^^^    • 

being  void  in  part,  it  is  void  in  the  whole.     My  Reports,  14  Jac.  "J^  \^^ 
B.  R,  between*  Vanlore  and  Tribby  adjudged.  Co.   10,  f  Moor  where  upoa 

4ind  Bedellj  132.  adjudged.]  the  bond; 

laft  Cafe, 
if  the  bond  he  with  Ita  quod  fiat  de  pnemiflis,  and  the  one  part  it  void*  all  is  void, 
and  that  he  had  known  feveral  judgments  accordingly;  and  Crooke  of  counfel  fald  chat    T  83    3 
he  agreed  to  this,  where  it  appears  that  there  are  feveral  actions  depending  beiides  thofe 
thereof  the  award  is  made,  hecaufe  there  it   appears  that  the  award   is   not  made  de  pranniflis; 
but  ij  the  priAcipal  cafe,  though  the  award  it  to  reieai'e  all  adionsj  yet  it  does  not  appear  that 

there 


63  arbitremeitt. 

tfrere  were  vvrt  anions  whereof  the  award  wat  not  made,  and  cited  ix  Elis.  Maliyard'* 
Cafe.  And  t>y  Montague  Ch.  J.  if  be  bound  himfcif  to  perform  all  things  contained  in  the 
•ward,  he  ou^bt  co  ifequently  to  perform  fo  much  as  is  goodf  tho*  part  is  void;  and  judgmettt 
was  given  accordingly  per  Cur.  praeter  Dodertdge,  who  faid  nothing,  but  feemed  as  if  fatisfied 

with   the  diverfity  put  by  G.  Crooke ;  for   be  faid  nothing  after. Bridgm.  s8.  Vandlore  r. 

Dribble,.  S.  C.  and  agreed  per  Cur.  that  the  award  was  good  for  all  ihat  was  fubmitted  tc» 
•nd  void  for  the  reft;  and  the  breach  being  aHivned  in  a  matter  fubmitted  to,  gives  a  fufficient 
cavfe  of  action  to  the  plaintiJfT;  and  judgment  accordingly.  S.  C.  cited  per  Cur.  as  ad- 
judged accordingly.  All.  87. Heath's  Max.  52.  cites  S.  C. See  (B)  pi.  4.  21.  S.  C.  (C) 

fL  3.  S.  C.  rMjpl.  4.  s.  c. 

•f-  Couldlbi  9r.  pi.  4.  Trin.  ?o  Elis.  in  Cam.  Scacc.  Bedel  v.  Moor,  S.  C.  tc  S.  P.  agreed  hj 
•11  the  juiliees  ;  but  becaufe  this  was  an  error  not  moved  before,  they  gave  the  defendant  in  error 

•  further  day. Le.   170*  pi.   23S.   Bedel  v.   More  S.  C.  in  Cam.  Scacc.  but  S.  P.  does 

■ot  appear.— —Jenk.  264.  pi.  67.  S.  C.  .&  S.  P.  adjudged  erroneous.  Put  fays,  underftaad 
this  Cafe  that  there  was  no   averment  taken  by  the  defendant,  that  the  other  controverfies  uert 

ktween  che  days. S.  C.  cited  Bridgm.  58. Sid.  154,  pi.  4.  Mich.   15  Car.  a.  B.  R. 

Rous  ▼.  Nun.  The  award  was,  to  releafe  at  a  dav  future  to  the  fubmilTion  :  and  the  Court  held 
iC  good  notwithdanding,  be  aufe  if  any  thing  n:w  had  happened  alter  the  fubmidion,  it  (hould  h% 
flkwR  of  the  other  (ide,  and  if  there  had  it  is  only  void  pro  unto.— —See  (C)  fl.  3.  S.  C. 

•  a  Roll  [2.  But  in  thefc  cafes  it  appears  to  the  Court,  that  by  this  nkafe 
5fJ''.  ^*  the  ohl'igctton  or  aflUrttprit  by  which  the  other  was  bound  to  perform 
Samuel,  the  award ^  fljouid  he  releafed^  which  are  not  v/ithin  the  fubmiilion. 
5.  C.  ad.  Hiil.  15  Jac.  B.  R.  between  *  il^;^  and  Samuel^  adjudged  upon 

?*^h^  1  ^  demurrer,  for  the  faid  reafon.  Mich.  24  Car.  B,  R.  between 
S.*C.ad.      ^  Kinnijlon  and  JoneSy  zgrt^i  ^cr  Ciin^m.^ 

jodgcd. 

■f  All.  86.  S.  C. Sty  97.  Keniftmv.  Jones,adjomatjr. 

Suimijion  Vfas^  of  alt  matters  ieirufen  tbem  till  the  <  tb  day  of  March  1 8  Jae,  and  the  award 
n;3a.s^  that  each  of  toemJhiiilJ  rekafe  to  the  o^ber  all  matters  &c.  till  the  ib  day  of  March  &c. 
It  was  objected  that  by  this  rcleafc  the  bond,  upon  which  ihe  acti  n  is  now  brought,  was  dif- 
cbarged;  but  it  was  ruled  a  good  award  ;  for  tho*  it  be  void  as  to  that  part*  yet  it  ihail  be  good 
fcr  tf-e  reft.     Winch,  r.  Pafch.  i  .  Jac.  C.  B.  Norton  v.  Lakin^ 

D:bt  upon  bond  for  performance  of  an  award.  Upon  Nullum  arbitrium  pleaded  the  platntiflT 
replied,  and  fct  forth  an  award,  that  the  drfendant  Jhould  fay  the  pUhtt  ff  -l.  prrfently^  and  giv9 
iondt^pay  \oL  more  on  the  27th  of  November  following,  and  to  Jign  general  releafcs  ni'w\  and 
vpon  de-nurrer  v  was  objected  that  the  award  was  void,  becaufe  mutual  releafcs  then  given 
would  difcharge  the  bond.  Sed  per  Cur.  it  ihall  difchar^e  only  luch  matters  which  were  depending 
at  the  time  of  the  fubquilfion.  i  Mod*  264.  Mich,  i  W.  &  M.  in  B.  R.  Rees  v.  Phclpes. 
Sec  (O)  pi.  J. 

•All  85.  [j.  But  ifl  fubmit  the  ift  of  May  all  matters  between  them, 

8.  C.  but  ^j^J  ji^g  award  is  that  one  Jhall  j'ay  to  the  other  205.  in  fatisfaStion 

cWar  as  to  of  all  matters  between  them  ////  the  time   of  the   award  made, 

tlAis  point,  which  was  the  4th  of  May>  though  this  comprehended  more  time 

T~il^C  ^^^"  ^^^  fubmitted,  yet  becaufe  it  (hall  not  be  intended  there  were 

wfjomtur.  o^y  witters  between  them  mrjne  between  the  fubmiffion  and  awards 

+  See  unlefs  it  htjhewn  of  the  othrr  party  the  award  is  good.  Mich.  24. 

^^C^^ani  ^^^'  ^*   ^'  ^^^^^^^  *  Kinnijhn  and  Jones^  per  Curiam.    Hill. 

the  notes  15  J^c  B.  between  f  L,^y  ^^^  Painy  adjudged.     The  Reporter 

and  refc,  thought  this   is  good  law,  but  that  this  is  not  the  reafon  of  the 

*?""* cafe, al tho' the  Court  relied  upon  this;  for  this  crofled  the  reafon 

Hob.  19 r.  of  the  judgment  fupra ;  for  the  award  is  void,  becaufe  there 

in  pf.  217.  may  be  other  mean  controverfies ;  but  it  feems  the  reafon  of  this 

*'^"  ?•  ^'  cafe  isj  for  that  although  there  were  other  matters  mean  between  tl}e 

«d ;  but  fubmijfion  and  axuard  between  them,  and  fo  the  award  for  thefe 

Hobart  Ch.  niatters  void,  yet  here  is  no  intire  aSi  to  be  done^  as  in  the  cafe 

^thTde^c^  f^P^^  ^f  ^^^  r^/t'^y'i,  but  ihe  faid  20f.  continues  a  good  fatisfaStion 

dant  had  of  the  othcT  matters  fubmittcd  \  and  all  the  inconvenience  is,  that 

faid  the  peradventurc  the  money  to  be  given  was  incrcafed  for  the  mean 

aoj.  and  the  matters,  and  fo  he  was  at  fomc  prejudice,  but  there  is  no  pre* 

^      "^  judicc 
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judice  on  the  other  part ;  in  this  cafe  a  precedent  wa«  cited  to  ^^f  «a^« 
beHili.  43   El-   B.  Rot.  2079.  between  Goodwin  and  F^untain^  edit.mc* 
trhich  was  adjudged  in  point.     Vide  accordingly  Hill.  42  Eliz,  [     84    1 
B*  R«  between  BiciinghamandHunter^  adjudged.] 

cording  U 
thf  a^uard^ 
it  would  hare  fatit^ed  and  difchai^ed  any  trcfpaft  ice   done  by  the  defendant  to  the  pUinctlT 
between  the  date  of  the  bond  and  the  award«  becaufe  it  might  be  averred  a  fatistadtion  for  it. 

Sabmiflion  was  to  fbnd  to  the  award  of  J.  S.  of  all  matters  and  cofHroverlies  dependlof 
between  them.  The  a'ward  xuas  maJe  de  fi?  /''f^o  fr^emiffix^  rii .  l^bat  all  aSftons  and  c»n» 
trovtrfiet  ^^nateen  them  Jhoa/d  cea/f,  and  tht  one  to  pay  to  the  other  4c  r.  Exception  was  taken* 
that  the  award  was  of  controveHies  depending  at  the  day  of  ttie  award,  and  which  is  more  than 
is  fubmltted.  But  it  was  refolved  fibfente  Anderfon)  to  be  good,  and  tho*  it  feemed  to  extend 
to  more  than  the  fubmiiCon,  yet  the  xvcrdt  [de  fr^emijfn)  rtfirain  it  to  the  thing  fubmitttds 
and  judgment  accordingly.  Cro.  £  86r.  pi.  37.  Mich.  ^3  &  44.  Eliz.  C.  B.  Goodman  ▼.  >Foun- 
tain.  S.  C.  S.  P.  and  the  award  adjudged  good  {  for  the  Court  JhaJl  not  conceive  any  new 

cMiroverJy,  and  the  rather  becaufe  it  was  pleaded  to  be  de  &  fupcr  Przmiflis,  which  carriea  a* 
intendment  proportionable  to  the  fubmiifion.     All.  26.  Mich.  33  Car.  B.  R.  Gurman  v.  Hill. 

[4.  Upon  a  fubmiffion  by  A.  &  B.  ofallfuits  between  them,  Roll  Rep. 
concerning  certain  tythes^  if  the  award  be  that  A.  pall  pay  to  B.  p^Jj^^',!^* 
fuch  a  fum  of  money ^  and  that  B,  Jhall  fuffer  all  fuits  to -be  difcon-  jac.  B.  R. 
tinued  which  he  hath  againft  A.  where  he  hath  againft  A.  other  ihcS.  C. 
juiti  which  do  not  concern  the  faid  tithe s^  by  which  the  award  is  ^V^  ^^' 
void  for  this,  yet  the  award  is  good  for  the  reft,  for  this  is  not  bctng"iu*,  a 
fi  entire  as  a  releafe,     Trin.  i8  Jac.  B.  R.  between  Ingram  and  repleader 
trM,  adjudged.]  Td'bTcon- 

fcnt.— — 

1  Roll  Rep.  192.  Trin.  18  Jac.  B.  R.  the  S.  C.  9e  S.  P.  agreed  by  all  the  judges. Palm.  107. 

Ingrave  v.  Webb,  S.  C.  fays  the  award  was  to  releafe  all  adlions  ;  but  adjudged  accordingly,  and 
affirmed  Hill.  20  Jac.  in  Cam.  Scacc.  by  all  the  juftices  of  C.  B.  and  barons  of  the  Exchequer, 
in  error  brought.— —Cro.  J.  663.  pi.  15.  Webb  v.  Ingram,  S.  C.  in  the  Exche<}uer  Chamber* 
Hill.  20  Eliz.  and  judgment  affirmed  by  all  the  judlces  and  barons. 

[5,  If  the  fubmiilion  be  of  all  matters  depending^  and  the 
award  is^  that  he  Jhall  not  profecute  any  aSiion  depending  or  arijing 
till  the  award  made^  where  there  are  mean  a£lions  depending  between 
the  fubmijfion  and  the  awards  by  which  the  award  is  void  for  thefe, 
yet  the  award  is  good  for  thofe  which  are  fuhmitted,  becaufe 
this  is  not  fo  entire,  but  that  this  part  of  the  award  which  is 
good  may  well  be  performed.  Trin,  8  Jac.  B.  R.  between  Sayer 
Mnd  SayeTj  adjudged.] 

Q6.  If  the  fubmiflion  be  of  all  matters  depending  &c.  and  the  ^^^-  '5* 
award  is,  that  one  fcilicet  J.  Jhall  pay  to  the  other  fcilicet  B,  fja^cd!*^" 
lOOO/.  at  fuch  daysj   (*)  &c.  fl»i  awards  further,  that  all  a£l ions ^  ^      ^      ^ 
contraverJteSy  and  matters  in  difference  whatfoever  between  the  faid  ♦  Fol.  259. 

parties,  Jhall  immediately  ceafe,  determine,  be  void,   relinquiQied   ^^ ^r— ^ 

and  die  between  them  5  and  it  \%  further  awarded,  that  each  party        ^^^ 
Jhall  make  general  releafes  of  all  matters  and  demands  between  them,  adjomatur. 

till  fuch  a  day,  which  by  admittance  comprehends  the  obligation  of An 

fubmiffion^  yet  altho'  this  award  be  void  as  to  the  releafe,  becaufe  ^^^^  ^? 
if  it  mould  be  made,  it  would  releafe  the  obligation  of  fubmiflion,  ©f  Auguft,  i 

yet  the  award  is  good,  in  as' much  as  there  is  an  award  of  both  that  the  one 
fides,  prseter  this,  fcilicet  the  payment  of  the   loool.  and  -^^o  *(t'ihc  oilfer 
that  all  matters  between  them  in  controverfy  {hall  ceafe,  which  ^or.  in  re-         \ 
is  good,  and  (b  the  award  of  both  parts,  and  recompence  to  them,  comfence  of 
Mich.  24  Car.   B.  R.  between   K'tnnafion  and  Jones,  adjudged  *^11T{'^^ 
Upon  a  fpccial  verdift.  Intiatur  Mich.  23  Car.  kot.  587.]  fudi'*day 

and 
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and  placet  if  the  other  WouM  Come  there  in  perfon  to  receive  it|  and  fiat  tie  tnejionld  rtieafi  the/t 
wtd  tbtre  to  the  other  all  aSlion^  and  dtmands^  to  the  day  of  the  date  of  the  av*ard  ;  it  W3«  adjudged* 
per  tot  Cur.  a  good  award  for  the  firil  part,' but  void  for  the  laft  part,  and  that  he  ought  to  perform 
die  firftpart.     Cro.  £.  809.  pi.  12.  Hill.  4O  Eliz.  B.  Ri  Nuby  v<  Sabb. S.  C.  cited  Hut.  9« 

[(6.)  If  the  award  be  void  in  part  for  the  unnafonablenefs  or 
[    ^5    3  tTrtpaJJibtlity^  yet  that  which  is  reafonable  is  good.] 
♦  Br.  Arbi-       [y.  If  the  arbitrators  awards  that  one  Jhall  pay  fo  much  to  tbi 

iJ!Ti^"citef  ^^^^^f  ^^  ^^^^  ^^  1^^^^  ^^  hound  for  this  in  an  obligation  with  z 
s.  c— For  furetiesy  tho'  this  is  void  as  to  tht  fureties  for  the  unreafonablenefsi, 
they  cannot  yet  this  IS  good  to  bind  the  party  himfclf.  •iqE,a.i.  +  i8E. 

give  their       1     «^  1    '   ®  ,  '  ^  t-  r 

txtfice  ; 

contra  if  they  award  that  he  (hall  be  bound  by  the  counfcl  of  the  mher,  note  the  direriity.  Br« 
Arbitrement,  p!.  51.  cites  i8  E.    4.  az,  23.  Ibid,   in  pi.   39.    cites  S.    C— — S,   C, 

cited  2  Roll.  Rep,  192. Palm.   108.  Arg.  cites  S.  C. 

+  Br.  Arbitrement,  pi.   51.  citrfs  S.  C. Ibid,  in  pi.  39.  cites  S.  C.  ■       ■  -2  Roll.  Rep. 

192.  Arg.  circs  S.  C. — ^ Palm.  ic8.  Arg.  cites  S.  C. 

An  aboard  was  to  pay  the  pluiniiff  1  r,c/.  or  to  frocjtre  A.  a  firanger  to  he  bound  to  the  flaintij^ 
/or  payment  of  12/.  a  year  to  the  piaintJff  for  hfs  life\  the  Court  held  that  the  award  as  to  the 
lail  point  was  meerly  void,  but  as  to  the  payment  rf  the  i~oI.  the  fame  is  good,  and  (hall  bind 
the  parries,  and  the  plainafF  had  judgment  to  recover.     Le.  304,  pi.  424.  Trin  29  Eliz.  C.  B. 

Wilmer  v.  OldHcW. Ow.    153.  Oldticld  v.    Wilmore,  S.  C.  &  S.    P.  admiticd;    and  by 

Andcrfon  and  Peryam,  tho'  the  dleicndant  had  caufcd  A.  the  (franger  to  be  bound,  the  obligation 

it  broken,  becaufe  as  to  this  part  it  is  meerly  void. Sav.   123.  pi.    189.   S.   C.   U  S.  P. 

admitted. 

•  An  aboard  w<i#,  that  the  defendant  fhould  give  hond  %uith  fufjicient  furety^  to  pay  the  plaintiff 
a  certain  fnm  of  money ^  and  in  afTumpllt  aHigncd  for  breach,  that  the  defcRdant  did  not  become 
hound  to  the  plaintiff  modo  Sc  forma,  as  it  was  awarded ;  adjudged  that  tho*  the  award  was  void 
as  to  the  finding  furety,  yet  it  was  good  as  to  the  defendant,  and  the  breach  well  afligned  that  he- 
did  not  become  bound,  and  the  modo  &  forma  refers  to  himfelf  only,  and  not  to  the  furety. 
2  Lev.  6.  Pafch.  23  Car.  2  B.  R.  Coke  v.  Whorewood. 2  Saund.  337.  pi.  56.  S.  C.  ad- 
judged accordingly.— —See  (B)  pi.  5.  (E)  pi.  4.  (F]  pi.  2.  and  the  notes  at  thofe  feveral  plates. 

Cro.  E.  [8.  If  the  arbitrators  awards  that  one  Jhall  make  an  a^urancg 

S^C^Pop-  rf^^^o^^  '^«^  within  the  fubmijfton^  to  the  other  and  hts  wife^ 

ham  held  where  the  wife  is  a  firanger  to  the  fubmiffion,  and  therefore  the 

the  award  award  IS  void  as  to  her,  yet  the  award  is  good  for  the  reft,  for 

wift  it  be-  ^  ought  to  make  the  affurance  to  the  party  the  huftand.  Mich, 
ing  an  entire  37^  38,  EI.  B.  R.  between  Samon  and  Pittj  for  this  may  be 

thing  ap-  Jevered.^ 

pointed  to     "^ 

be  done,  and  being  void  in  part,  is  vo*^  for  the  whole ;  but  as  to  this  point  none  of  the  other 

jufticcs  fpokc.— -S.  C.    cited  Arg.  Hutt.   9>  and  fays,  Ciuxre,  if  it  be  not  good  as  to  the 

huiband. 

s.c.  cited       [q.  If  A.  &  B.  fubmit  themfelves  to  certain  arbitrators, 

of  B^r^l"*^  /tfttfj/;/^  the  title  of  certain  land^  and  the  arbitrators  award  that 

Fairchiid.^'  oil  controverfies  touching  the  land  Jhall  ceafe^  and  that  B,  Jhall 

3  Mod.        pay  to  A,  %L  and  that  A.  his  wifcy  and  fin  and  heir  apparent^  by 

»7»-  Arg.     the  procurement  of  A.  Jhall  pafs  to  B,  fuch  affurance  of  the  land 

as  B.  Jhall  require 'j  and  awards  further,  that  one  of  the  arbitrators 

promijes  to  repay  %os.  part  of  the  8/.  to  B.  upon  payment  thereof 

to  A,  if  A,  does  not  repay  it.     This  award  is  void  in  the  whole, 

for  A.  is  not  bound  to  procure  his  wife  and  fon  to  pafs  any 

aflurancc  of  the  land,  they  being  ftrangers  to  the  award,  and 

it  may  be  that  the  wife  and  the  fon  have  the  cftate  of  the  land 

in  them,  and  it  was  intended  that  they  ftiould  pafs  their  eftate, 

and  this  was  the  confideration,  that  81.  was  awarded  to  be  paid 

by  B.  to  A.  and  therefore  the  award  is  void  in  the  whole, 

though 
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though  there  be  other  confiderations  of  both  parts  in  the  award, 
P.  13  Car.  B.  R.  between  Barney  and  FairchiUy  per  Curiam 
adjudged  in  arreft  of  judgment,  after  a  verdi(£t  for  the  plaintiff 
A.  who  had  brought  an  a6lion  upon  the  cafe  for  the  non-per- 
formance of  the  award,  and  had  affigned  for  breach  that  B.  had 
not  paid  the  81.] 

fic.  If  there  be  a  fubmiffion  to  the  award  of  J.  S.  ofaU 
matters  till  the  fubmijjion^  ita  quod  fiat  de  praemiflis,  and  thereupon 
an  award  is  made  at  a  day  after  the  fubmiffion,  that  one  fhall 
make  a  general  releafe  of  all  matters  till  the  award,  and  that 
the  other  Iball  pay  lol.  tho'  there  be  an  award  of  both  parts, 
praeter  the  releafe  which  is  void,  yet  the  award  is  void  in  the 
whole,  becaufe  it  was  intended  that  the  releafe  fhould  be  part  of 
the  confidemtion.  Trin.  16  Car.  B.  R.  between  Munday  and 
Smithj  per  Curiam  adjudged  as  I  conceive  the  cafe,  qua?re 
thereof.] 

11.  An  arbitrement  made  in  the  night  is  good;  for  it  is  a  C    ^^    3 
judicial  a£l,  and  perfonal  attendance  is  not  necefTary,  and  notice 

may  be  given  to  the  party  any  other  day  after.  Cro.  E.  6j6. 
pi.  5.  Trin.  41  Eliz.  B.  R.  Withers  v.  Drew. 

12.  An  award  was  made  that  the  defendant  Jhould  convey  fuch 
lands  tp  the  plaintiff  for  life^  remainder  to  J.  S,  a  Jir  anger  in  fee ; 

the  Court  held  that  tho  the  award  was  void  as  to  the  ftranger,  • 

jret  it  was  good  as  to  the  particular  eftate  for  life,  and  ought 
to  be  performed.  Cro.  £.  758.  pi.  27.  Hill.  42  Eliz.  Bretton 
V.  Pratt. 

13.  Award  was  that  a  Jlranger^  viz.  one  of  the  arbitrators 
Jhould  enter  hond^  and  after  that  the  plaintiff  to  releafe  all  anions  ; 
it  was  obje£led  that  the  award  was  void,  and  that  by  fuch  releafe 
the  bond  would  be  releafed,  and  that  a  void  award  is  no  award  ; 
the  Court  admitted  the  award-  void  as  to  the  bond  to  be  entered 
into  by  the  arbitrator,  and  alfo  as  to  the  extinguifhment  of  it 
by  the  releafe  j  but  they  conceived  that  the  arbitrement  con- 
fifled  of  two  matters,  which  were  diftinft  and  might  be  fevered  5 
for  tho'  it  be  void  as  to  one  matter,  yet  it  (hall  be  good  as  to 
the  other;  and  Forfter  J.  held  that  the  award  to  malce  the 
releafe  might  be  fevered,  viz.  that  it  fliould  be  good  for  all 
a&ions  except  the  bond  ;  but  Coke  e  contra  and  faid,  that  it- 
is  fo  entire  that  it  cannot  be  divided ;  but  the  Court  conceived, 
that  the  award  was  good  as  to  the  bond  to  be  made  by  the 
defendant,  altho'  it  were  void  as  to  the  arbitrator.  Godb.  164. 
pi.  230.  Pafch.  8  Jac.  C.  B.  Pits  v.  Wardal. 

14.  An  award  to  pay  nimey^  and  to  do  fever al  other  things^  and  Cro.  J.  399. 
amongftthe  reft^  that  the  now  plaintiff  Jhould  pay  G.  JV.  6s,  %d.  "^'I'^^^^J 

for  drawing  and  engroffmg  the  awards  it  was  objedled,  that  the  s.  C. *' 

whole  award  vias  void,  becaufe  G.  W.  was  a  ftranger  to  the  Mo- ^49* 
fubmiffion,  and  that  this  is  a  thing  agreed  on  after  the  fub-  jilnl'v^* 
miffion  \  agreed  that  it  was  void  as  to  that,  but  yet  it  was  good  Perin,  s.  c. 
for  the  refidue.     Bridgm.  01,  02.  Mich.    14  Jac.  Perrvn  v.  ^^^^ 

3  Bulft,  62.  S,  C.  but  I  do  not  obfcrrc  S.  P.  in  anj'  of  the  Uid  books. 

15.  Debt 
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15.  Debt  was  brought  upon  an  obligation  to  perform  ail 

award,  which  was  good  in  part,  and  void  in  part,  and  the  breach 

affigned  upon  the  good  part,  and  the  award  was  to  pay  money^ 

but  m  time  of  paymentj  and  afterwards  it  was  demanded;  the 

award  is  good.     Brownl.  53.  Pafch.  19  Jac.  Rayfon  v.  Winder, 

*•  P«  16.  An  award  made  thejame  day  that  the  bond  of  fubmijjion  is 

S'^e!'         entered  into  is  good  5  per  Doderidge  J,  who  faid  it  had  been  fo 

Pafch/         adjudged,  and  he  held  that  if  the  arbitrator  makes  the  award  before^ 

1  Car.  Kor-  and  puhUJhes  it  after y  it  is  fufficient.  Lat.  14.  Mich.  2  Car. 
wich  (Biih.  Ano„^ 

•p]  ▼.  Cora- 
wall  it. 

I  Jo.    67.  pi.  3.   S.  C.  &  S.   P.  admitted.  1    ■  ■    The  fuhmiffion  was  that  the  tnxfard  Be 

made  6  daytafivr  the  fubm'Jficn  ;  if  the  award  be  made  the  fame  day  on  ^vhlch  the  fubmijjion  vuas^ 
it  is  a  good  award ;  for  the  day  of  the  award  it  to  be  taken  inclufive  and  not  excIufiTe;  per  RoU« 
Ch.  J.  Sty.  38Z.  Pafch.  1653.  Clark's  Cafe. 

Lat.  107.  17.  An  infant  fubmitted  himfelf  to  an  award  (as  the  Court 

Kn^ht'  '^^'^   ^^  might)   and  money  w^s  awarded  to  be  paid  him   at 

S.  c.  not  feveral  times,  and  that  upon  the  laft  payment  he  fhould  releafe  ; 

adjudged,  it  was  moved,  that  if  he  fhould  not  be  of  age  at  fuch  time,  that 

^^^'  part  of  the  av/ard  which  was  to  be  performed  by  him  [viz.  the 

hut  no  *  releafe]   is  void,  and  confequently  the  other  part  is  fo  aHb ; 

jud^ent.  and  of  this  opinion  was  the  Court  prima  facie,  and  therefore 

"^^^'  advifed  the  plaintiff  to  difcontinue  or  move  it  again.     Jo.  164. 

Maiiet^J.  pi*  2.  Mich.  3  Car.  B.  R.  Knight  v.  Stone. 

Mar.  142. 

and  ibid.  144.  by  Bramfton  Ch*  J.  who  faid,  that  tt  is  a  cafe  of  no  authority)  becaufe  no  judg- 
ment was  given;  but  that  all  in  that  cafe  agrcedt  that  the  award  was  void,  becanie 
C  ^7  1  ^^  ^^  releafe  to  be  made  by  him,  which  proves  that  the  fubmiflion  was  alfo  void  ; 
for  if. that  be  good*  by  the  fame  rcafon  the  releafe  would  be  fo  too;  and  whereas  ixt 
tiiatcafe  it  was  objedted,  that  it  (hould  be  voidable  at  the  eledlion  of  the  infant,  he  faid  that  th6 
fubmiflion  ought  to  be  either  abfoiutely  good  or  abfolutely  void,  the  end  of  an  award  being  to 
compofe  controverfies,  and  the  arbitrators  are  judges  to  determine  them,  which  (hould  never  ba 
done,  if  the  infant  might  make  good  or  fruftrate  the  arbitrement  at  his  elcdion  ;  and  tAerefon 
to  Jay  that  it  Jball  be  conditional ,  is  againjl  the  nature  of  an  arbitrement^  and  to  Jay  it  fhall  bind 
the  infant  abffdutety  cannot  be,  and  to  uy  that  it  (hall  bind  the  one  and  not  the  other  is  unequal; 
befides  there  can  be  no  ele£l4on  in  this  cafe  ;  for  if  he  were  within  age  nothing  binds  himi  and 
if  at  full  age  he  ought  to  perform  it.— S.  C.  cited,  3.  Lev.  17,  which  was  debt  on  bond  of 
fubmiifion,  that  if  the  obligor  and  J.  B.  his  fon  (an  infant)  (hall  each  perform  the  award  of  A.  B. 
and  the  defendant  pleads  that  his  fon  Is  within  age;  the  Court  delivered  no  opinion,  if  fubmiffioA 
by  an  infant,  or  by  the  father  on  behalf  of  the  infant,  be  void  3  but  they  held  clearly  that  th* 
fubmiflion  of  the  father  for  himfelf  is  good,  and  that  they  may  made  an  award  between  him 
tad  the  plaintiff* only.    Pafch.  ^i.  Car.  2.  C.  B.  Bowyerv.  Blorkiidge. 

18.  It  IS  impoffible  for  3  men  to  make  arbitrement  by  word  of 
mouthy  becaufe  it  cannot  be  jointly  pronounced,  but  it  muft  be  in 
writing  in  fuch  cafe,  and  the  pronouncing  by  one  and  agreement 
by  the  other  is  not  fufficient.  Clayt.  17.  Auguft  1636.  by  Dam« 
port  J.  Lawfon's  Cafe. 

19.  The  condition  of  the  bond  of  fuhmijpon  is  an  entire  thing,  and 
therefore  if  it  is  voia'm  part,  in  refpeSi  of  one  of  the  parties  who 
fubmitd  himfelf  &c.  it  is  void  againji  the  reji ;  as  for  inftance, 
where  an  infant  and  2  more  fubmit  themfehes  to  an  award,  the  bond 
was  void  as  to  the  infant,  and  (hall  be  fo  like  wife  as  to  the  reft  ; 
agreed  by  Brampfton  Ch.  J.  Heath  and  Mallet  J.  Mar.  ill. 
pi.  189.  Trin.  17.  Car.  Rudftone  v.  Yates. 

20.  Where  an  award  conjijls  of  feveral  partSy  and  one  of  thofe 

5  parts 
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pijt^  was  i9  pay  $L  to  the  pom-  of  thtpafijh  of  Z).  which  was  not 
within  the  fubmijfiony  and  fo  not  good ;  yet  Roll  Ch.  J»  held,  that 
if  it  be  void  as  to  that,  it  is  good  as  to  the  reft ;  becaufe  it  is 
piffeSi  as  to  the  ending  all  differ enct's  between  them  which  are  fub- 
mitted,  and  judgment  nifi  &c.  Siy.  39.  Trin.  23  Car.  Terry  v. 
Baxter.  % 

21.  An  award  in  the  firft  part  of  it  was^  that  allfuits  and  con-- 
trffuerftes  Jhall  ceafty  and  tho'  in  theivhole  award  after  nothing  is  well 
awarded  hut  of  one  part  only^  yet  the  Court  agreed  that  it  is  a  good 
and  mutual  award  upon  the  firft  part  only.  Lev.  15^^.  Hill.  13 
&  14  Car.  2.  C.  B.  Harris  v.  Knipe. 

22.  An  award  was  confirmed  in  part  and  made  void  in  part. 
I  Chan.  Cafes  40.  Hill.  14  Car.  2.  Bifbop  v.  lilfliop. 

23.  An  award  was,  that  the  plaintiffs  fliould  releafe  to  the  defen^ 
dant  all  dematids  to  the  time  of  the  fubmiffton^  and  that  the  defendant 
Jbould  releafe  to  them  all  demands  to  the  time  of  the  award.  The 
Court  held,  that  tho'  that  part  of  the  award  as  to  the  defendant's 
releafe  to  the  plaintiffs  was  void  in  law,  becaufe  it  over-reaches  ' 
the  fubmiflion,  yet  becaufe  there  were  other  matters  awarded  on 
both  fides  which  were  good,  the  award  was  fufficient.  Hardr. 
399.  Pafch.  17  Car.  2.  in  the  Exchequer,  Joyce  v.  Haines. 

24.  Submiifion  was  to  arbitrators  of  all  a^iionsy  ita  quod  the 
award  be  made  at  or  before  7  3  Jan,  but  if  the  arbitrators  Jhall  not 
agree  upon  their  awards  then  they  Jhall  choofe  and  e!e5i  an  indifferent 
ma?ij  and  they  jhall Ji and  to  his  final  end^  detern\ination  and  judg- 
ment, which  he  fhall,  give  and  determine  under  his  hand  andfeal^ 
that  then  this  obligation  fhall  be  void  &c.  The  umpire  awarded  ' 
the  defendant  to  pay  money  to  the  plaintifF.  It  was  objecSed, 
diat  the  condition  being,  that  the  arbitrators  (haM  choofe  an  in- 
difierent  man,  and  (they)  fliall  ftand  to  his  award,  fo  that  (they) 
muft  mean  the  arbitrators  and  not  the  defendant,  and  therefore  is 
void  and  infenfible,  and  fo  that  the  defendant  is  not  bound  to  per- 
form it.  But  adjudged  per  tot.  Cur.  that  the  condition  is  good 
enough  as  to  this  matter,  tho'  it  be  not  very  properly  exprefled, 
and  that  the  defendant  had  forfeited  his  bond  by  not  performing 

the  award  of  the  umpire  ;  and  judgment  for  the  plaintifF.     Saund.  [     88    3 
65.  Pafch.  19  Car.  2.  Butler  v.  Wigg. 

25.  Where  the  fatisfa^ion  awarded  to  one  is  made  any  part  of  ^^  ^°^  j*^" 
the  confideration  of  pis  paying  money,  or  doing  fomething  for  the  other,  aA^on'on  ^^ 
and  if  by  the  award  itfelf  he  hath  no  poffibiltty  of  having  or  reco-  the  cafe  for 
vcring  that  fatisfa£iion.  there  the  award  being  void  as  to  that  part,  'f'*'**  ^^"''» 
is  void  in  the  whole.     Nelf.  Abr.  241.  pi.  14.  dsititpieaded 

an  aivarJf 
kf  which  he  was  fopay  to  the  plaintiff  what  was  due  to  hint  for  tajk  work  and  day  ivork^  and  that  the 
pUitttiff Jbould  pay  to  ibt  defendant  z  z,l.  and  that  upon  payment  of  that  money  the  parties  fhould  execute 
mutual  releafes;  and  then  he  averted^  that  the  wboU  work  came  to  \xl.  loi.  and  no  moret  which 
he  bad  paid  to  the  plaintiff.  It  was  agreed  on  all  ildcs,  that  the  ftifl  pait  df  this  award  was  void, 
becaufe  it  was  uncertain  how  much  fliould  be  paid  for  the  work,  and  therefore  it  was  held  that  the 
other  part  of  the  award  for  the  plaintiif  to  pay  25!.  was  likewife  void,  for  it  plainly  appeared  that 
the  arbitrators  intended  him  fomething  for  the  work  he  had  done,  which  part  of  the  award  being 
void  for  uncertainty,  the  other  part  muft  be  fo  likewife,  for  otherwife  the  plaintiii  muft  pay  25I. 
udbave  no  manner  o^fatisfadion  for  the  work  he  had  done,  becaufe  after  he  had  paid  the  mo.iey 
^wastDgirethe  defendant  a  general  releafe^  and  then  he  could  never  have  any  fatisfaiflion  for  his 
^<i(\ii  forwhere  ao  award  it  to  a  man  to  do  4  things,  and  one  of  them  is  void,  it  (hall  ftand 
Voi,  m,  H  good 


good  for  the  oflier,  as  if  W.  IC  is  awarded  to  pay  lol.  to  L.  R.  and  5I.  to  H.  S.  who  is  a  ftranger  fd 
the  fubmiffion,  the  award  i*  void  as  to  him,  but  it  i«  good  to  L.  R.  bectufc  itplainJy  appeari  thai 
lol,  and  no  more  was  awarded  to  him,  and  he  can  be  at  no  prejudice  if  the  5I.  is  not  paid  to  the 
ether.     NclU  Abii  241.  pi.  14.  cites  1  Saund.  292.  [Hill.  22  &  23  Car.  2.]  Pope  v.  Brett. 

iBi/r  where  5^6.  If  an  oward  hcy  that  defendant  Jhould  pay  the  plaintiff' two 
**""  *X?     A^^  atfeveral  times^  and  thatjeveral  releafes  Jhali  he  given  prefentljy 


the  award 
was, 


g'iveHyfo      done ;  and  of  that  opinion  were  all  the  Court.     2  Mod.  169. 
that  it  ap.     Hill.  28  &  20  Car.  2.  C.  B.  Adams  v.  Adams. 

pears  by  the 

very  method 

•nd  order  of  the  award,  that  the  general  releafes  were  not  to  be  given  till  after  the  money  paid* 

the  Court  were  clear  of  opinion  that  it  was  well  enough,  and  fo  judgment  was  given  for  the  plaiailff*. 

a  Mod.  170.  Hill.  iS  Sc  29^Car.  2.  C.  B.  Adams  v.  Adams. 

27.  If  two  things  are  awarded,  one  within  the  fubmijjion  and  thi 
ether  notj  this  laft  is  void,  and  the  breach  muft  be  affigned  only  on 
the  firft.  And  if  there  is  zfubmij/icn  of  a  particular  difference^  and 
there  are  other  things  in  controversy  and  a  general  releafc  is  awarded, 
it  is  ill)  and  thofe  other  things  in  controverfy  muft  be  fhewed  on 
the  other  fide  to  avoid  the  award  for  that  caufe.  And  alfo  if  the 
fubmiffton  be  of  all  differenced  till  the  lOth  Day  of  May^  and  a  releafe 
is  awarded  of  all  differences  till  the  20tb  day  cf  May,  if  there  are 
no  differences  between  the  two  days  the  award  is  good,  but  if 
there  are  any  it  muft  be  fhewed  in  pleading,  otherwife  the  Court 
will  never  intend  any;  held  per  Cur.  2  Mod.  309.  Trin.  30 
Car.  2.  C.  B.  Hill  v.  Thorn. 
2  Lutw.  ^8.  Debt  upon  bond  for  performance  of  an  award ;  the  defen-* 

1592.1600.  dant  pleaded  no  award  made;  the  plaintiff  replied  and  fet  forth 
^^'  h  M  ^^  award,  which  was,  that  the  defendant  jhould  pay  the  plaintiff  ^oL 
thT*  award  ^^^  ^fi  ^"  pardon  in  fuch  manner  and  place  as  the  plaintiff  jhould 
food  aa  to  appoint,  and  that  then  each  party  jhould  execute  mutual  releajes ;  the 
Ac  50I.  and  Court  held  this  ill ;  for  the  arbitrator  was  to  determine,  and  not 
mutuairbut  ^^  make  the  plaintiff  judge  in  his  own  caufe,  and  tho*  the  tim£ 
as  to  the  and  place  are  but  circumjiances,  yet  in  this  fort  of  fatisfadlion  they 
time  and  make  the  mort  confiderable  part,  and  therefore  the  award  was 
LwiSion  ^  *^c'd  void  as  to  this,  i  Salk.  71.  pi.  s»  Trin.  lo  W.  3.  C.  B« 
and  ac.        Glover  V.  Barrie. 

knowledg- 

ment  of  the  offence*  they  were  of  opinion  that  it  wat  not  good  ;  but  becaufe,  ai  had  beta  infifted^ 

it  was  only  a  circttmltantial  thing  and  not  any  judicial  ad«  the  plaintiif  had  judgment. 

f    89    ]  29.  The  bond  ol  fubmiffton  was  dated  2  yuly,  *]  W,  3.  in  an 

Ld.  Raym.  a£lion  of  debt ;    the  defendant  pleaded  no  award  made ;    the 

J"^^*  *'d  plaintiff  replied,  and  (hewed  an  award  that  the  parties  jhould  jign 

ibid!  115.  mutual  releafes  to  each  other  of  all  demands  until  the  12th  of  Auguji 

Powell  J.  folkfwing,  and  upon  demurrer  to  this  replication  it  was  objeSed, 

^^  ^*^  that  the  whole  award  was  void,  becaufe  the  arbitrators  had  ex- 

that?f"tht  ceeded  their  authority,  for  they  were  only  to  arbitrate  about  ail 

arbitratort  matters  between  die  parties  to  the  date  of  the  bond  of  fubmiflion^ 

"""Jrd  of  •^^  ^^^y  ^^  awarded  releafes  to  be  executed  above  6  weeks  af- 

m^xuMX  rt.  terwards. 


tetwikrds^  which  they  had  not  power  to  ioi  but  adjudged^  that  ic^^e*  s«ne- 
tho'  that  part  of  the  award  concerning  the  releafes  migi^t  be  void,  ^|u ',cUte 
yet  it  does  not  follow  that  the  whble  award  fhould  be  To  too,  be-  only  to  the 
caufe  it  may  be  void  for  one  part  and  good  for  another.     Nelf.  time  of  the 
Abr.  242W  pi.  19.  cites  i  Lutw^  520.  Marks  Vi  Marryott.  IndThhwfil 

be  well  c* 
nDQ|h ;  but  if  they  award  general  releafes  to  be  executed  until  the  time  of  the  award  made,  this 
will  be  ill,  b^caufe  it  exceeds  the  fubmiflion,  and  will  releafe  the  bond  of  fubminton  itfclf  and  all 
mefnc  a^*  and  warrant  this  difference;  and  he  cited  Hill.  i6  &  17  Car.  2.  C.  B.  Rot.  50 v  i 
Keb.  434.  But  by  Treby  Chief  Juftice  it  has  been  h^ld  in  fuch  cafe  that  the  fubmiflion  bond  (hall  be 
intended  to  be  excepted,  but  neverthelefs,  in  the  principal  cafe  they  held  the  award  good  enough  and 
reciprocal*  bccaufc  the  plaindfifwas  to  pay  30I.  to  the  defendant,  and  the  defendant  to  furrender  the 
pofleffioe  of  the  houfe  to  the  plaintiff,  fo  that  no  fault  in  the  releafes  will  vitiate  it)  and  therefore 
judgment  for  the  plaintiff. 

30.  Tin  king  James  the  Firjfi  time  the  law  was  held  all  along,  ^^'  Raym- , 
that  an  award  void  in  part  was  void  in  totOy  but  then,  as  it  appears  s  ^  b  Holt 
in  Hob.  and  Hutt.  that  an  award  might  be  void  in  part  and  good  ch-  J* 

111  part  J  per  Holt  Ch.  J.  i2  Mod.  534.  Trlil.  13  Wi  3. 

31 .  A  difference  is  taken  where  the  thing  to  he  done  on  one  fide  is 
milj  applied  to  one  particular  thing  of  the^  other  fide ;  there  tho*  the 
award  be  void  in  other  parts^  it  may  be  good  in  that  part,  fecus 
where  a  particular  thing  of  one  fide  is  applied  by  the  award  to  all 
that  is  to  be  done  of  the  other  fide^  if  any  of  thofe  things  be  ill 
awarded  the  award  cannot  be  good  for  the  reft.  Per  Powell  J. 
12  Mod*  587.  in  C.  B.  Mich.  13  W.  3.  in  Cafe  of  Lee  v.  Elkins; 

32.  ^nd  if  an  award  were  that  one  of  the  parties  with  his  wifi 
tnd fin  join  in  a  ctmveyance  to  the  other^  and  the  other  pay  him  lOoL 
that  award  is  good  as  to  a  conveyance  to  be  made  byhimfelf,  and 
if  that  only  had  been  awarded  for  the  looh  it  had  been  well )  but 
fure  fuch  award  would  be  wholly  void  ^  for  the  other  was  to  hav^ 
had  a  title  made  to  him  from  the  party,  his  wife  and  fon,  and  it 
would  be  unreafonable  if  it  were  that  one  fhould  be  obliged  to 
pay  his  money  and  not  have  fuch  title  made  to  him  as  the  arbi- 
trators defigned.    Per  Powell  J.  12  Mod.  587.  Mich.  13  W.  3. 

33.  It  has  been  often  refolved,  that  if  an  award  be  void  in  part,  f  ho*  ah 
as  being  only  ex  parte,  yet  if  it  be  mutual  for  another  part  it  (hall  award  may 
be  good  for  that  part,  per  Powell  J.  and  he  cited  10  Rep.  131.  b.  ^^''jj^j" 
OsaoRN's  Case,  where  if  an  award  be  of  fome  matter  within  good  forth^ 
the  fubnriiEon,  and  for  that  void  as  to  that  part,  and  though  it  reft,  yetthit 
appears  by  the  award  that  it  defigned  both  fhould  be  recompence  "hw^^^j^**^ 
(k  what  is  to  be  done  of  the  other  fide,  yet  if  there  be  ever  fo  void  in  tAat 
fmall  a  matter  to  make  it  mutual,  it  (hail  ftand  for  the  matter  ^''^^  f^f 
within  the  fubmiflion  \  but  he  faid,  that  this  was  durus  ferriio,  ^^yJ^'^J^ 
ami  that  that  judgment  was  after  reverfed  upon  a  writ  of  error,  award;  per 
and  that  the  rule  put  there  will  not  hold  to  the  extent  which  Coke  Parker  Ch. 
gave  it.     12  Mod.  387*  Mich.  13  W,  3.  in  C.  B.  in  Cafe  of  Lee  I'J;"^^^^; 

V.  £lkinS«  opinion  of 

the  Court. 
10  Mod.  ao4.  Hilt,  za  Ann.  B.  R.  m  Cafe  of  Bam'ardifton  v.  Foulyer. 

34*  One  reeovered  90/.  damages  in  wafte,  and  then  the  matter  [    90    ] 
is  Jubmitted  to  referense  ^  and  it  is  awarded  that  the  defendant 

H  %  ihould 


90  ZiMtxtmmt 

ihould  at  one  time  pay  loA  to  the  plaintiff^  and  that  at  anoth£rda 
be  Jhouid  p^y  him  15/.  and  that  for  payment  thereof  another  and 
the  de/enidant  Jhouid  become  bound  in  a  bond;  this  being  good  in 
part,  tho'  void  for  the  reft,  was  held  good  ;  but  Powell  J.  who 
cictd  the  cafe,  faid  fure  that  was  hard,  and  would  not  pafs  at  this 
day.     12  Mod.  587.  Mich.  13  W.  3.  in  Cafe  of  Lee  v.  Elkins. 

35.  Suhmiffton  of  all  differences^  iia  quod  &c.  The  award  luerSy 
to  pay  to  the  plaintiff  111.  155.  at  or  upon  the  2d  day  of  February 
&c.  and  to  deliver  3  boxes  and  fever al  booksy  and  affrns  the  breach 
that  the  defendant  had  not  paid  the  money  fecundum  for  mam  arbi- 
trii.  Refolved  that  the  award  as  to  the  books  is  uncertain,  un- 
lefs  It  had  been  faid  that  they  were  in  the  boxes  ;  and  this  being 
upon  a  conditional  fubmifTion,  the  whole  award  is  likewife  void. 
LutvT.  550.  554.  Trin.  13  W.  3.     Cockfon  v.  Ogle. 

36.  An  award  of  a  covenant  to  indemnify  again/}  the  a^s  of  a 
third  perfon^  and  the  cotts  and  damages  therein  is  void.  Arg. 
admitted.     Gibb.  270.  Pafch.  4  Geo.  z. 


(N,  2)     Void  by  Mifrecital. 

Iv  QUBMISSION  is  of  all  fuits  depending  in  controverfy  after 
7  yac,  and  before  9  Jac,     The  award  recites  the  fubmijjian 

§f  all  things  ^Upending  before  the  7  Jac.   and  that  he  made  award 

de  prxmiflis,   and  therefore  it  was  objected  not  to  be  good. 

Quod  fuk  conceflum  per  Coke  Ch.  J.  Roll.  Rep.  362.  pi.   15. 

Pafch.  14  Jac.  B.  R.  Ingram  v.  Webb. 
Sty. 97.  2.  Aftfrecital  of  the  arbitrators  does  not  prejudice  their  award. 

Kc«#»'^     '  Agreed.     All.  87.  Mich.  24  Car.  B.  K.  in  Cafe  of  Kynaffan  & 

y  Jones,        0  ^  T  ' 

s.  c.  and     Spencer  v.  Jones. 

the  niifrc- 

cital  was  of  the  date  of  the  obligations  of  fubmi'lion,  by  the  arbitrators  In  their  award.  Vent. 

j%A.  Hill.  23  Sc  24  Car.  2.  B.  R.  Toll  v.  Ddwfon,  S.  P.  and  the  Court  held  clearly,  that  it  did  not 
hurt  ^«  award. 

3.  The  bond  of  fubmiffton  was^  Ita  quod  it  be  made  before  or 
upon  the  22  Dec.  or  to  chu/e  an  umpire.  The  arbitrators  made  no 
award,  but  chofe  an  umpire^  who  fnade  an  award^  reciting  that  the 
parties  fubmitting  had  bound  themfelves  to  his  award.  Exception 
was  taken  hereto,  becaiife  it  is  not  true.  Sed  non  allocatur,  bc- 
caufe  it  is  only  recital,  a  Mod.  ibg.  HiJI.  28  &  %()  Car.  2.  C.  B. 
Adams  v.  Adams* 


(O)   How 


Zthitttmtnt^  9^ 


(0)    Hoiv  to  be  made.     When  the  Submlffion  is 

I/a  quod  fiat  ds  PramjJJis.  scc  (b)  p« 


[l.  TF  an  award  ho  made  de  ^  fuper  prarmjjts^  and  the  condhion  *  Sec  (B) 
/J  //^  quod  fiat  de  pra^mijjis^  and  :he  award  is,  that  one  jhall  \i^^^^^^ 
make  a* general  rcleajeto  the  other  of  aU  matters  till  the  award^  and  there. 
that  the  parties  jhall  be  friends^  and  loving^  this  is  good  ;    for  the   [    91    "J 
award  is  void  as  to  matters  aftdr  the  fubmiilion,  and  therefore  he     S-ib^niflion 
is  not  bound  to  make  any  releafe  of  them,  but  of  thofe  only  which  l^^tsindde^ 
were  before  the  fubmiflion  ;  alfoinafmuch  as  it  is  averred  that  the  mands  &c. 
award  was  de  et  fupcr  prjemifTis,  it  ihall  be   intended  that  there  >«twccn  the 
vjere  n%t  any  other  matters,     Trin,  8  Car.  B.  R.  between  Raimond  Js  oiraward 
and  Popeiy  ;  and  in  another  cafe  between  Popcly  and  Popely^  upon  of  and  upon 
demurrer  adjudged  ;  but  the  Court  gave  judgment,  and  principally  *h«  prc- 
becaufe  the  money  was  awarded  to  be  paid  by  one^  and  the  breach  is  rta/^t«\c 
affigned  upon  tnis,  but  nothing  was  to  be  done  of  the  other  part  but  to  dcl.vercd  to 
make  the  releafe  ;  and  fo  an  award  but  of  one  part,  if  the  award  as  them  &c. 
to  the  making  of  the  releafe  be  nor  good ;  but  iiota,  it  is  award*  f^aft  ofSt 
ed  that  the  parties  fhall  be  friends.]  B.&c.  Up^ 

ni'MuD.  arbj- 
trium  pleaded  the  plaineifi* replied,  and  (hewed  an  award  made  de  ^fuperprstmlffiSfMiz,  th«'.  x*'. :  pU.h^ 
tl^Jh^uld  have  a  borfe  then  in  controverfy,  and  that  the  <iif,nJunt^[h..uld  fay  blm  3/.  bijlr:  Michaels 
mji  Kfxtt  and  (hould  rtleafe  to  each  o'her  ail  matters  hrtiveen  the  time  of  ^aymcn:  and  M- chat Imat.  In 
deb:  on  the  bond,  ihe  breach  was  aiTigned  in  not  paying  the  3I.  It  wa:»  aujud.^(uj|  for  tbe  defendant; 
for  tho*  it  was  pleaded  that  the  award  was  made  dc  prarmiflTis,  yet  the  word*  c  i  the  lubmifljon  being 
jrnera!,  if  is  not  good,  unlcfs  the  plaiutilf  helps  it  with  an  averment  that  there  .vcrc  no  more  matter* 
betwec.i  then;  and  then  the  releafe  diretlcd  being  void,  ihere  is  nothing  arbitiated  for  the  defen- 
dant's benefit.  Cro.  J.  35Z.  pi.  6.  Mich.  12  Jac.  B.  R,  Stoin  v.  Wild.  b.  C.  cited  3  Ley, 
jSS.  per  Curianii  in  CaJe  of  Robinct  v.  Cobb. 

[2.  Mich.  I  Car.  B.  R.  between  FranhJyn  and  Emlyn^  in  an 
aftion  upon  the  cafe  for  non-performance  of  an  award.  Per 
Curiam,  fuch  award  is  good  for  the  caufe  aforejaid^  and  I  do 
believe  it  was  adjudged  accordingly,  fntratur  Hill.  lo  Car, 
Rot.  1275.] 

[3.  But  Mich.    13  Car.  B.  R.  between  Durbant  and  Venn^  See  (B)  pi. 
which  intratur  Trin.  13  Car.  Rot.  1063.     If  the  fthm}ffion\>^  by  ^^^^.^"thlre. 
obligation^  dated  1 7  Nov.  1 1  Car,  to  be  made  before  February  after^  Sec  (NJ  pU 
and  the  award  is  made  27  fanuary^  that  the  defendant  fhall  make  a  *• 
reUafe  of  ail  actions  &c.  till  the  award  \  and  in  debt  upon  an  ob- 
ligation for  non-performance  of  this  award,  the  breach  is  ufs^^^eJ 
in  not  making  of  a  releafe^  and  it  is  averred  that  ?io  other  matto'  was 
between  them^  yet  this  is  no  good  breach,  becaufe  if  he  ihould 
make  thil  releafe^  it  would  releafe  thz  obligation  of  fubmijfion.     Ad- 
judged per  totam  Curiam  upon  demurrer.] 

[4.  If  a  condition  be  to  Jland  to  the  award  of  "J,  5.  ita  quod  fiat 
iepramifjis  Scc.  and  the  award  is  made^  that  A.  jhall  pay  to  B.  the 
ether  party  20L  two  months  after  the  award^  and  upon  payment  thereof 
each  of  the  pai  ties  fhall  make  a  general  releafe^  the  one  ,to  the  other^  to 
ibi  time  of  the  payment 'i  this  is  a  good  award,  though  it  comprehends 

H  3  mar^ 
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ware  tsnu  than  was  fubmitted ;  for  wbem  the  wunrf  it  paid,  tbeM 
there  is  an  tni  ^ the  fuhmffion  and  all^  anifi  ne  frejuJice^  tb^  it  re^ 
leajs:  tie  obligation  orfrcmife  effubmijpon.     Dubitatur  M.  14  Car* 
£.  R.  between  Jbneke  and  Onvely  this  being  moved  in  arreft  <^ 
judgment,  and  the  poftea ftaid  thereupon.] 
%te  [P  fL      ^^  ^Ss]  Upon  fuch  condition  of  fubmiffion,  if  the  award  be^ 
IJ^^^  that  y/.  Aidlpaj  uB.tbe  other  party  10/.  in  JatisfaGien  rfalla^iorts^ 
JnitSj  and  accounts  that  Bm  may  have  againft  A.  far  any  matter  till 
the  award  made  \  and  that  aUfttits  then  depending^  or  that  thererffter 
Jbcnld  dt}end  hetimen  thcm^  for  any  matter  from  the  beginning  of 
the  world  till  th^  award  madci  jfkdlceafe'^  this  is  a  good  award, 
tho*  it  comprehends  more  time  than  was  fubmitted,  fcilicet,  till 
the  award  made,  which  was  alter  the  fubmiifion  j  for  without 
ftiewing  thereof  it  (hall  not  be  intended  that  there  were  any  mat- 
ters between  the  fubmiffion  and  award.     M,  23  Car.  B.  R.  be- 
tw^n  Lerujn  and  HiUs,  adjudged.     Intratur  P.  23  Car.  Rot.  99^ 
upon  demurrer.] 
[    92    ]       [6.  If  the  condition  be  to  ftand  to  the  award  of  J.  S.  rfaUfiuts^ 
f     ^      \  controverjles  and  debates^  except  a  eertain  obligation  by  name  &c. 
^  Fol.  t6i.  ♦  ita  quod  fat  de  pnormjjisy  and  after  f-  S,  makes  an  award  of  alf 
*^  demandsy  which  comprehends  the  obligation  excepted^  and  therefore 

all  the  award  is  void.     P.  14  Car.  B.  R.  between  Deehf  and  Budj 
per  Curiam,  adjudged.] 
S.  C.  cited         [7.  If  the  condition  be  tojiand  to  the  final  end  of  J.  S,  ita  quod 
Rj^m  R€     ^^^  ^^  pracmiffis,  and  the  award  is  made  concerning  an  obligationj  in 

^^i.J, '.  which  one  is  bound  to  the  other  that  the  obligee  Jhall  not  profecutCy  or 

upward  wu  caufe  to  fc  profecutfdy  any  fuit  againft  the  obligor  upon  the /aid  obli" 
^lildpa  to  i^^^^^  ^^*^  '5  a  good  award,  tho'  it  was  objcacd  that  this  award 
ih^oth^'lcL  is  not  final  \  for  this  award  does  not  extinguijh  the  duty^  but  it  is 
ataiayfuh-  only  awarded  that  he  (hall  not  fue  upon  it,  and  if  the  duty  is  not 
■/ZTI^'  '"'^  extinguiflied  it  may  be  forfeited  by  outlawry  ;  but  this  is  a  good 
Jhouid  give  award  ;  for  this  award  (hall  be  taken  accoraing  to  the  ufe  in  fuch 
Uf  other  award,  fcilicet,  to  extinguifh  the  duty,  and  therefore  it  is  good. 
%tmJtlf  ^^'  ^^  ^^^'  ^-  ^-  between Mihvcod and Stokesy adjudged  upon  4 
ih^ money     dcmurrcr.     Intratur  Tr.  13  Car.  Rot.  756.] 

acc4rdimg/yt 

tvithin  ^J^*^  and  that  all  profeeuticm  mnd  fmiti  JUuid  cta/e  till  failwrt  •/  feffirwumce.  ThU 
Mra>  held  Id  be  final  |-  for  if  he  paid  the  money  Ac.  the  award  was  abfolute*  and  the  oeflation  pcr^ 
petual,  and  he  (ball  0Dt  uke  advantag;e  of  his  own  non-perfbmuncc.  %  Ld.'RaTiB.  Rep.  962.  Aig« 
cites  it  at  adjudged  Pafch.  1 1  W.  3.  B.  R.  BaU  r.  Hefcott. 

• 

[8.  If  three  perfons,  fcilicet^  J,  B.  and  C.  of  the  one  party  and 

D,  of  the  other  party  fubmit  thernfelves  to  the  award  of  J.  S.  it^ 

^uod  &c.  and  he  makes  an  award  between  A*  and  JB.  rftbeonepar^y 

and  D,  of  tbe  other  party  and  makes  no  award  between  C.  and  D. 

this  is  not  good,  becaufe  the  fubmiffion  is  conditional,  and  it  is 

recited  in  the  fubmiffion  that  there  were  divers  controverfics 

between  them  all ;  for  this  differs  from  the  cafe  in  *  a  R.  3.  18. 

•Sfe(n)     b.  becaufe  there  the  fubmiffion  is  not  conditional.     M.  14  Car. 

ihc  n'ot'clf     ^'  ^*  ''<^^ween  Harris  and  Paintery  per  Curiam,  Croke  and  Bark, 

there.  no  Others  b^ng  prefent.     Intratur  H.  13  Car.  Rot.] 

^,  Stihmi(fton  was  of  all  anions  and  controverfieSy  ita  qttodthe 

Z  award 


^ward  le  made  by  fuch  a  day.  An  award  wasy  that  tki  defiudani 
deliver  certain  apparel  &c.  to  the  plaintiiF.  The  plaintiff  brought 
an  a/Tumpfit,  and  adjudged  it  does  not  lie,  becaufe  the  arbitrement 
being  conditional,  with  an  ita  quod  &c.  it  ought  to  have  been 
made  for  all  quarrels  &c.  according  to  the  fubmif&on  ;  but  if  the 
fubmiffion  had  been  general  without  fuch  claufe,  then  the  arbi- 
trator bad  had  abfolute  authority;  and  in  fuch  cafe,  if  the 
award  had  been  made  but  of  part,  it  is  good  for  that  part,  and 
ought  to  be  performed.  Noy  62.  Pafch.  39  Eliz.  Smith  v. 
Woodftock. 

10.  Award  more  large  in  time  than  the  itrbmiflion  is  good, 
and  diverjhy  was  taken  by  the  Court  between  a  particular  thing^ 
fubmitted  as  fuch  trefpafsy  ita  quody  &c.  for  there  it  ought  to  be 
anfweredby  the  award  and  between  ^^;2^r^7/fubmiffion,  for  there 
de  preemijjis  is  good.  Sid.  252.  pi.  21.  Pafch.  17  Car.  2.  B.  R. 
Manning  v.  Warren. 

1 1.  Ah  award  was,  that  the  defendant  Jhould  releafe  to  the  ptaift" 
tiff  t9  the  time  of  making  the  award.  It  was  objedted,  that  this 
would  difcharge  the  bond  of  fubmiffion ;  fed  non  allocatur ; 
becauie  divers  things  are  to  be  done  together,  and  if  all  had  been 
done  the  releafe  would  be  no  prejudice,  and  differs  from  the  cafe 
where  mtney  is  to  he  paid  after  the  releafe  is  to  be  given ;  and  iudg- 
mentforthe  plaintiiF.  Raym.  169.  Mich.  20  Car.  2.  B.  R. 
Barker  v.  Durrant. 

12.  Bond  to  ftand  to  an  award  fo  it  be  made  by  Hilary  term\ 
the  term  is  ^ifcontinued  i  the  award  ought  to  be  made  by  the 
ufual  time  oi  the  term.  Comb*  103.  Pafch,  i  W»  &  M.  in 
B-  R"  Anon, 


(P)     Umpirage.  C    93   3 

[i.  TF  a  fubmiffion  be  to  the  award  of  certain  arbitrators^  and  if  ^^  RoII. 

*  they  cannot  agree^  or  are  not  ready  to  deliver  their  award" Rep.  468, 
in  writing  before  the  iji  of  May^  then  the  fubmiiEon  is  ma^e  to  Syt^p) 
J,  S.  to  be  the  umpire^  to  be  made  before  a  certain  day  after ;  if  does  not  ap- 
the  arbitrators  do  not  treat  of  the  matter^fo  that  there  is  no  difagree-  j^a^-- — 
ment  between  them^  yet  if  they  do  not  mah  any  award  before  the  ^^'^^[^q^ 
day^  the  umpire  may  make  an  award  upon  this  fubmiffion ;  for  but  s.  P. 
the  words  (and  if  they  cannot  agree)   are  not  to  be  taken  lite-  <iog«notap^ 
rally,  but  as  if  they  had  been  (♦  if  they  do  not  agree  upon  any  5^^*^  ^^^ 
award.)  H.  15  Ja.  B.  R,  between  Lumley  and  Hutton  adjudged  (if  they  do 
upon  a  demurrer.]  hal^tS!e^ 

intendment 
if  they  do  not  agree  aod  make  their  arbitrement  in  writing  {kc,  as  the  cafe  is]  before  fuch  a  day. 
See  Cro.  C.  %z6.  f).  3.  Mich.  7  Car.  B.  R.  Tarerner  v.  Skingle. 

[2.  If  a  fubmiffion  be  to  ftand  to  the  award  of  certain  arbitra-  s.  C.  citel 
tors,  and  that.j^  they  difagreey  then  to  the  umperage  of  J.  S.  ita  iVent.  115. 
fuod  the  award  or  umperage  are  made  before  the  \Ji  of  May  \  in  ^.j^^  g^^/ 
Ihis  cafe  the  umpire  cannot  make  any  award  till  a  difagreement  ^^.  per 

H  4  made  Cur.— *• 


93  ^tUtttmtnt 

s.  c.  cited  made  i>y  the  arbitrators,  and  the  arbitrators  have  time  to  make 
Sa^^  d  I  o  ^^^  award  at  any  time  before  the  faid  day,  and  fo  no  time  is 
buHbid.  limited  for  the  umptrey  and  fo  his  power  merely  void.  Hill.  15 
13 T,  132.  it  Jac.  between  Barber  and  Giles  per  Curiam,  Iftit  referred  to  com- 

uas  argued      portion.] 

tliat  if  in 

this  cafe  the  arbitrate^  would  meet  before  the  time  lapfed,  and  difagree,  and  declare  their  difagiee- 
xnentt  the  umpire  after  this,  and  within  the  tims,  may  make  his  umpirage,  and  it  will  be  good» 
as  may  he  collcdled  from  the  fame  book,  wlii  :h  fays,  that  he  cannot  make  his  umpirage  till  difagree- 
ment  of  the  arbitrators,  for  this  implies,  that  after  their  difagrccment  he  may  do  it  within  the 
time  limited,  but  that  if  the  arbitrators  defer  their  difagrcement  to  the  laft  inftant  of  the  time,  then 
is  the  power  of  the  umpire  merely  Wfc  as  the  book  fays,  viz.  by  this  matter  ex  poft  fa£to,  but  the 
fubmiiiion  was  good  at  iirfti  and  might  have  taken  cffe^  in  the  umpirage,  and  tlie  faid  book  does  not 
imply  the  contrary. 

Godb.  241.  To.  If  two  fubmit  themfelves  to  two  others  with  fuch  a  claufe, 
^j-^j^  J       ncverthelefs  if  they  do  not  end  it  within  10  days^  they  (hall  nominate 

adjudged ac-  ,  »       •'/r     »/       j    •  •  i  •       i  j       "^        i     i         i 

cordingly,  another  thatjt)all  end  it  within  the  i  o  days^  and  after  they  can- 

pertot.  Cur.  not  agree  within  the  10  days,  by  which  they  appoint  another  who 

"tcd^r  ^^^^^  o^  award  within  the  10  days,  this  is  good,  becaufe  it  is  the 

a.  Sauud.  appointment  of  the  parties  and  their  fpecial  agreement,  and  bjt 

J 3 2.  making  the  umpire  the  authority  of  the  arbitrators  determines.  Mich* 

II  Jac.  B.  between  Fyal  and  Varier  adjudged.] 
SubmiflSon         [4,  If  the  Condition  of  an  obligation  be  to  Jlandto  the  agree^ 

aalon^s  &c     ^^^^  ^f  '^'  ^^^^  ^'  ^^'"^  arbitrators  chofenfor  that  purpofe^  to  end  a 

A  ,    '^   controverfy  between  the  faid  obligor  and  obligee,  and  j.   S.  being 

*  Fol.  a6i.  umpire  for  (*)  both  parties  &c.  in  this  cafe,  if  A.  and  B.  who  are 

^^ V ^  the  arbitrators  make  an  award  without  J.   S.  this  is  a  good 

unto  4  per-    award,  for-though  the  words  are  in  a  manner  prima  facie  uncer^ 

lons,andthe    ,    •        '      ij*        r     *u  r  •      ^      r     '^        "^ 

umpirage  of  ^^^^'i  J^^  Dccaule  the  common  ufage  is  to  limit  an  umpire  to 
a  cth,  and  make  an  end  if  the  arbitrators  cannot,  it  fhall  be  fo  interpreted,  - 
the  affump.  j^jjj  tj^at  the  words  (J.  5.  being  umpire)  fmll  be  taken  as  an  affrr- 
tually*to  "  mative  per  fe  that  he  is  an  umpire.  Mich.  12  Car.  B.  R.  between 
ftandtoand  Oflom  and  Roydon  adjudged  per  Curiam  in  a  writ  of  error  upon 
pciforni  the  ^^^y^  judgment  in  the  Court  of  Kingfton  upon  Thames.  Intra* 
them  5.       tur  Hill.  12  Car.  Rot.  513.] 

The  4  per- 

fons,  and  the  5th  as  umpire,  made  the  award,  and  the  party  rcfufcd  to  perform  it.  The  whole 
Court  held  the  award  good  Und  purfuing  the  fubmiflion  ;  but  that  it  had  been  othcrwife  if  thpy 
had  been  divided  in  the  fubmifTon^  as  if  it  had  been,  that  if  the  4  could  not  agree,  theii 
r  Q4  3  ^^  fubndjpn  to  be  to  the  umpirage  of  ^  5th,  for  then  the  5  could  not  all  join  together 
in  makiiPhc  award  j  but  the  fubmiffion  being  here  to  4,  and  to  the  umpirage  of  a 
5th,  they  may  all  5  well  join  in  the  award,  and  fo  the  award  here  being  made  by  all  5  is  clearly  good, 
and  according  to  the  fubmiflion,  and  ought  to  be  performed.     BullV.    1 84.  Pafch.  10  Jac.  Anon. 

Submiffion  was  to  peiform  the  award  which  A.  B.  C.  and  D.  with  the  umpirage  of  W.  W.  Hiould 
make  touching  and  concerning  &c.  fo  as  the  fame  be  tendered  or  ready  to  be  delivered  in  writing 
&c.  at  or  before  to-iporrow  at  rz  o'clock  &c.  In  debt  on  the  bond  the  defendant  pleaded  nul  awardt 
and  the  plaintiff  replied,  that  on  the  fame  day  (of  fubmiflion)  the  faid  arbitrators  and  umpire  made 
an  award  of  the  premiffcs  fo  and  fo,  fctting  it  forth.  Upon  demurrer  it  was  iniiftcd,  that  the  con- 
dition is  repugnant,  that  the  arbitrators  together  with  the  umpire  (hould  make  an  award,  for  that  it  is 
a  contradidion  that  they  and  the  umpire  too  (hould  make  it,  becaufe  an  umpire  is  a  judge  by  himfclf 
and  cannot  be  an  arbitrator.  But  nothing  appears  more  than  the  argument  of  the  counfel  for  the 
defendant.     Hard.  43,  44.  Hill.  1655.  in  Scaccario. 

Sty.  T33.  ^.  If  A.  ^nd  B.  fubmit  themfelves  by  condition  of  an  obli- 

Car  ^Vwd    S^^*°^  '^  *^^  award  of  J,  S.  ita  quod  the  award  be  made  upon  or 
v.*cie-        before  the  lajl  day  of  May  next  enfuingy  and  if  he  does  not  moke  any 

meace,  avJarJ 
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m^i  upcn  or  htfort  thefaid  lafl  day  of  May^  then  if  theyjtand  to  s.  C.  but' 
the  award  of  fuch  per/on  who  Jhall  be  ele£fed  by  the  arbitrator  to  be  notfull^p- 
umpire^  to  be  made  before  the  loth  day  of  June  after,  in  this  cafe,  pear  j  but 
if  the  laji  day  of  May  the  arbitrator,  not  having  tt.ade  any  award,  »'po"  <!«- 
ekdi  an  umpire,   who  makes  an  aivard  before  the  1 0th  day  of  Juric,  J^"a"iSb/ca- 
this  is  a  good  umpirage ;  for  though  the  arbitrator  had  all  the  ed,  that  it 
Isil  day  of  May  to  make  his  award,  yet  he  might  the  fame  day  appears  by 
elect  an  umpire  when  he  perceived  that  he  could  not  make  any  JJa/thcVm? 
award  himfelf,  and  when  it  appears  after  that  he  relinquiflied  and  pire  wat 
did  not  make  any  award  after  the  naming  of  the  umpire.     Mich.  5^°^*°. 
24  Car.  B.  R.  between  IVatJon  and  Clement  adjudged  per  Curiam,  ought  to*be, 
Intratur  Hill.  22  Car.  Rot.  863.]  for  that  it 

— ^  appears 

not  that  the  arbitrators  could  not  agree  in  making  the  award  &c.  but  Roll  Ch.   J.  thought  the 

exception  not   material;  &  adjorcalur < — Ibid.    136.  S.    C.  but  S.  P.  docs    not  at  all  appear; 

adjornatur. Ibid.    152.  S.  C.  adjudged  for  the  plaintiff  ni(i,  but  S.  P.    does  not  at  all 

appear. 

Where  there  were  4  arbitrators  chojen^  who  were  to  make  their  aboard  to  deliver  in  writing  on  or 
htfort  the  zcth  of  fuiy^  and  if  they  could  not  agree,  then  to  fuch  umt/ire  at  tbeyjhoutdname^fo  at 
the  umpirage  he  made  hefwe  the  i^th  of  July  Jollovfing.  The  arbitrators  made  no  axvard  on  or 
htfort  the  z  tb  of  'July^  hut  on  the  \%tb  of  July  ^  of  the  arbitrators,  and  to\i>hicbthe  u^th  agreeing 
me  theil^  of  yuiy,  by  their 'writing  dated  the  lith  of  "July  nominated  J.  S.  umpire,  nuhu  before 
the  i^th  of  July  made  an  a'uard fuper  pr^mijps  ;  rcfolvcd,  that  here  was  no  complete  nomination 
till  the  agreement  of  the  4th  arbirrator  with  ti.c  other  3,  viz.  on  2«  July,  and  the  writing  is  notta 
haveeffe^  till  that  time,  and  is  no  writing  by  intendment  till  fealed,  tho'  it  be  dated  before.  And  if 
they  hid  nominated  the  umpire  before  the  time  expired  of  making  their  arbitrement,  ytt  it  is  good 
enough  when  no  arbitrement  is  made  by  them  within  the  time;  and  judgment  for  the  plaintiff.  Cro. 

C.  263.  pi.  10.  Trin.  8.  Car.  B.  R.  Jennings  v.  Vandeput. 3/  C.  cited  2  Sauud.  133.  in  a 

Kota.  S.  C.  cited  by  Twifdcn  J.  Mod.  275. 

If  arbitraxors  cbufe  an  umpire  before  the  time  allowed  for  their  award  be  expired,  it  is  ipfo  fadlo 
void,  tho'  they  abfolutely  rcfoive  to  make  no  award  thcmfelvcs.      1  Salk.  70.  pi.  2.  Pafch.  9  W.  3. 

B.  R.  Reynolds  v.  Gray 12   Mod.  120.   S.  C.  &  S.    P.  agriftd,  that  they  cannot  chute  an 

vmf  ire  till  after  the  day  for  making  their  a%vard. Ld.  Raym.  Rep.  222.  S.  C.  &  S.  P.   by 

Holt  Ch.  J. S.  P.  &  S.  C.  cited,  and  the  Court  faid  they  were  fatisficd  that  the  umpirage 

might  be  maintained,  not  only  upon  the  cafe  in  1  Salk.  7c.  i  I^.  32.  and  Rayra.  21.  cited,  but 
alfo  upon  ^e  authority  of  this  cafe  in  Roll's  Abr.  and  2  Jo.  167.  2  Barnard.  Rep.  154.  Trin. 
5  Geo.  2.  Cowcll  v.  Waller.' 

[6.  If  the  condition  of  an  obligation  be  to  ftand  to  the  a%vard  Sty.  306. 
(f  J,  S.  and  J.  Z>.  fo  as  the  award  be  made  and  delivered  to-  ^J^gg/  ni^, 

'morrow,  and  if  they  cannot  then  agree,  then  tojiand  to  the  umpirage s.  c' 

efy>  N»  fo  he  makes  and  delivers  the  umpirage  to-morrow  or  next  ^^^^^  Sid. 
day  aftir  that   (which  was   Thurfday),  in  this  cafe  iho*  it  be  "^^/'cur*^* 
alleged  that  the  arbitrators  could  not  agree  upon  any  aW5ird,  and  andTwifdca 
that  they  denegaflcnt  &  deferuiflent  to   make  any  award,  yet  J-  ^*'<^»  ^® 
the  umpire  cannot  make  his  umpirage  upon  the  morrow^   for  that  ^^JJ^j^^"'* 
altho*  the  arbitrators  could  not  agree,  and  though   they  have  cafe  was  ad- 
deferted  it  and  denied,  yet  at  any  time  after  during  the  faid  day,  i"«Jgcd,  and 
they  might  have  made   an  award,  and  the  words  are  (if  they  ^^  ^itn  of 
cannot  then  agree),  by  which  is  intended  all  the  day  till  the  lafl  another  opU 
moment  thereof,  and  this  is  a  condition  precedent  to  the  power  [    95     ] 
of  the  umpire,  which  extends  to  all  the  day,  and  no  a£f  of  the  ^^^^^  *^* 
arbitrators  can  haften  thii  beyond  the  power,  and  if  the  arbitrators  ^harhe  re- 
and  umpire  alfo  mould  have  power  at  the  fame  time,  and  both ,  ports  here ; 
(hould  make  two  feveral  awards,  this  would  bring  great  doubt  ^^^  ^«  ^°°^ 
and  confufion  to  the  Court,  which  of  them  would  be   good.  Jetlrted** 
M.  1 65 1,  between  Barnard  and  King,  adjudged  per  totam  Cu-  tIz.  that 
xiam  upon  a  demurrer •    Intratur  P,  1651.  Rot.  66i.1  *^*^y  ^*""°* 

^  -^  Juve  concur. 

rent 


I 


95  ai^Ntveiwwt. 

rent  juf  ifdiflSon.  ■  *  Moi.  175.  $.  C.  cice4  by  TwUHen  accoidingly,  asd  Taid,  tbai  he  kaeitf 
that  Roll  did  then  hold  that  if  it  had  been  alle^  that  the  arbitrators  had  wholly  dei^rted  their 
power»  it  had  let  in  the  unpiret  fo  as  that  he  might  account  [award]  within  the  time  allowed 
to  the  arbitrator*!  and  he  ftood  then  upon  thia,  that  it  was  implicitly  aUcged,  vis.  jM)A|uam  dene- 
galTent  &c.  but  Twifden  fays,  that  this  was  a  hard  opinion  of  his,  and  that  he  htmtelf  here  lepoiti 
Jkis  own  judgment  otherwift,  and  fays,  that  it  may  be  he  altered  his  opinion*        S.  C.  cited 

Anr.  a  Saund.  130, 131.— S.  C.  cited  by  Twifden  J,  Lev.  I74t  175.  ^85. Sec  Donavaa 

▼.  Mafcall,  Twtfleton  v.  Travers,  and  Mitchell  ▼.  Harris* 

Pebt  upon  bond  for  performaace  of  an  award  of  J.  S.  s^d  J.  N.  f%  thai  thfn  mUkt  it  htfiir^ 
tfr  MpoH  the  ifi  day  ofjufy,  and  if  not  ^  then  to  tbt  umpirage  of  J,  D,  Jo  at  he  wuSu  It  mar  hefore 
the  id  day  of  July,  The  arbitrators  made  no  award,  but  J.  N,  Made  his  umpirage  on  the 
i/f  day  ^  Jtfjfi  and  upon  demurrer  it  was  objeQed,  that  it  was  made  before  the  time  allotted 
by  the  fubmiifion,  becaufe  the  arbitrators  had  all  the  whole  day>  (viz.)  the  ift  day  of  July,  to  make 
their  award,  and  cited  the  Cafe  of  Roll  Abr.  262.  pi.  6.  fed  per  Curiam,  this  umpirage  ia  good* 
ior  the  parties  hare  sxpreisly  given  the  umpire  the  ift  day  ior  executing  his  authority;  and  they 
did  not  think  the  reafon  of  the  refolution  of  the  cafe  cited  to  be  of  any  force,  vis.  iliat  the  Court 
would  be  in  confufion  to  adjudge  which  fhould  be  good  in  cafe  the  arbitraterf  and  the  umpire  had 
made  feveral  awards ;  for  the  award  of  the  arbitrators,  if  they  had  made  any,  flkould  be  adjudged 
good,  but' if  they  had  not,  then  the  umpirage  (hould  bind,  and  there  would  be  no  coofufion  upon 
concurrence  of  authority  as  to  the  time  ;  for  the  umpire  had  not  an  abfolule  but  only  a  conditional 
concurrence,  viz.  if  the  arbitrators  make  no  award  widiin  the  time,  and  they  thought  the  aife 
in  Roll.  Abr.  was  not  good  law.  a  Jo.  167,  r6S.  Mich.  32  Car.  z.  B.  R.  Cafe  v.  Dare«  ■  ■ 
%  Show.  1 6^  pi.  154.  Dare  and  Chafe  v.  Chafei  S.  C.  per  Cur.  accordingly. 

In  this  cafe  [7.  If  two  mcn  futmit  themfelves  fsr  all  matters  &c.  /#  tbg 
torilhair*'  tfwarrf  of  ccTtzixi  arbitrators  to  be  made  before  a  certain  day, 
meddle  with  tf  «rf  that  if  they  do  not  make  any  award  before  the  day^  that  then 
the  whole,  they  fubmit  to  the  ordinance  and  judgment  of  J.  S.  If  the  arbi* 
Jir?ti"th"  *^^^^^^  ^^^^  ^"  award  of  part  of  the  things  fubmitted,  and  of 
the  whole ;  part  not,  the  umpire  cannot  make  any  award  of  this  part  of  which 
for  they  fhe  arbitrators  have  made  no  awards  becaufe  he  hath  no  power 
medd^rby    IJ^."  ^^^  ^^  *^  arbitrators  make  no  award.    39  H.    6.  10, 

parcels.  Curia.] 

Br.  Arbitre- 

ment,  pi.  29.  cites  S.  C.  •Fitzh.  Arbitremcnt,  pi.  13.  cites  39  H.  6,   12.  S.  C.  but  S.  P 

does  not  exadly  appear.  ,  .        * 

Br.  Arbitre-  [8.  But  if  the  fubmijfwn  be,  that  if  the  arbitrators  make  no 
ro^."dtes  ^^^rd  rf  ^*^  premiffes^  or  of  any  parcel  thereof  that  then  the 
S  C—  umpire  jhall  have  power  to  make  an  intire  awardy  or  of  parcel 
Fitzh.  Ar-  which  remains^  as  the  cafe  is ;  in  this  cafe  the  arbitrators  may 
pi!'^it!\Tt«  "^^^c  ^"  award  of  parcel,  and  the  umpire  of  the  refidue,  becaufi; 
s/c.  but     this  is  exprefsly  ordained.     39  H.  6.  11.  hJ\ 

S.  p.  does 

not  cxa^ly  appear. 

»  Keb.  15.        o,  Submiffion  was  to  A.  and  B.  fo  as  they  madt  their  award 

fcfiiu  18  hefore  the  i/i  of  May^  and  if  they  do  not  agree ^  then  to  the  umpirage 

Car.  2.  of  fuch  a  perfon  as  they  ffjould  chufe^   fo  that  he  Jhall  make  his 

Twiftieton  umpirage  before  the  \ft  of  May ;  the  arbitrators  chofe  an  umpire 

S  cTdV  ^rfore  that  day^  and  afterwards^  but  before  the  ijl  of  May  made 

judged  for  an  award  themfelves ;  the  qucftion  was,  whether  it  was  good, 

»!»« p|^-  and  Twifden  J.  inclined  that  it  was  good,  but  he  and  Keeling 

s  cTdtcd  ^"'y  *"   Court.    Adjornatur.    Lev.    174.   Trin.   17   Car.   a. 

iz  Mod.  B.  R.  Travers  v.  Twifleton. 

513- 

S.  C.  cited  by  Holt  Ch.  J.  Ld.  Rayro.  Rep.  671.  as  refolved  that  fuch  umpirage  fo  made  is  good. 

S.  C.  cited  I  Salk.  ^^  pi.  7,  dc  S.  P.  adjudged  accordingly  in  all  the  faid  books.    Pafch. 

13  W. 
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t}  W.  J.  MiTCHiLL   V.   Hark  If.    But  a  dtftia^ioo  it  tdcen  in  ill  thoAi  T    q6     1 
Woksi  Tic  that  if  the  umpire  be  named  in  the  fubmiflx)nf  he  cannot  make  kit  um« 
|ii2^  before  the  time  given  to  the  arbitrators  to  make  their  award  in»  be  expired. 

10.  Debt  on  arbitrement  where  the  fuhmljion  was  to  A.  and  ^^'  **5- 
B.  ita  quod  thty  make  the  award  before  Mich  and  if  they  cannot  HafJuIS  ^* 
agree  then  to  7.  S»  who  then  (hall  be  umpire  to  make  the  award  s.  C.  More. 
within  thi  f aid  time.  The  plaintiff  declares  that  the  arbitrators  ton  J.  doubt- 
did  not  make  any  award,  but  that  J.  S.  made  his  umpirage  ^^"I^dd 
and  fliews  it ;  but  the  umpirage  being  made  within  the  time  it  void,  but 
allowed  to  the  arbitrator's  it  was  adjudged  for  the  defendant,  that  if  the 
Rayra.  187.  Pafch.  12  Car.  2.  B.  R.  Copping  v.  Hurrier.  had^bTe'lT 

to  the  arbi- 
trators, and  that  if  they  make  no  award*  then  to  fuch  umpire  as  they  (hall  name,  it  might  be  goody 
becaufe  by  their  ele£lioD  of  the  umpire  they  had  waved  the  fubmillion  to  themfelvet,  and  judgment 
for  the  defendauL— — ^Sid.  418.  pi.    14.    Copping  v.    Heraulcf,  or  Hurnard,  S.   C.   and  fame 

^liveifity,  by  all  the  juftices,  but  adjornatur* Ibid.  455.  pi.   25.  S.  C.  the  Court  held  the 

umpirage  void,  and  that  there  cannot  be  a  concurrent  jurifdidlion  ;  for  then  the  6ne  may  award 
ime  way  and  the  other  another  way.  And  tho*  the  plaintiff  declared  that  the  arbitrators  could  not 
agree*  yet  this  will  not  aid  it ;  and  judgment  for  the  defendant  nifi  &c.  a  Saund.  1I9.  S.  C. 

adjudged  for  the  defendant  after  advifement  for  a  or  3  terms  \  and  the  principal  reaion  was, 
became  the  averment  in  the  declaration  that  the  arbitraton  non  fecerunt  nee  facere  potucrunt 
aUijQod  arbitrium  was  not  fufficient*  and  tho'  the  arbitrators  had  not,  at  the  time  of  the  umpirage* 
made  any  award,  yet  that  did  not  hinder  but  that  they  might  cither  then  or  afterwards  make  their 
awardt  and  fo  the  umpire  has  made  hit  umpirage  before  it  came  to  his  turn ;  and  the  non  potuerunt 
is  idle,  for  nothing  appears  to  the  Court  but  that  they  might  have  made  the  award  if  they  would  ; 
but  true  it  is,  if  the  plaintiff  had  (hewn  to  the  Court  that  one  of  them  had  been  dead,  then  it  would 
have  appeared  to  the  Court  that  the  arbitrators  could  not  make  their  award ;  and  if  the  plaintiff  had 
declared  that  the  arbitrators  had  difagreed  as  to  making  the  award,  and  that  they  had  declared 
tbcy  would  intermeddle  with  the  award  no  farther,  «^hen  per  Cur*  praeter  Twifden  ].  the  umpire 
might  well  have  made  his  umpirage,  but  the  Cafe  as  ii  appears  on  the  record  was  adjudged  for  the 
defendant  by  the  whole  Court.  Mod.  15.  pi.  41.  S.  C.  but  is  only  a  note. 

11.  The  arbitrator's  power  is  not  abfolutely  determined  by  the  Kaym.  105. 
flexion  of  an  umpire  within  the  time  Utnited  to  the?nfelvcs^  unlefs  ^^^^^^  "' 
\hey  abfolutely  refufe  to  make  any  awards  and    in  fuch  cafe  an  s.  C.  ad- 
umpirage  made    within  the  time   is  void ;    per  Twifden  and  judged  for 
Morton  J.  who  inclined  ftrongly  to  this  opinion  ;  but  Rainf-  ^'int^^f^' 
ford  feemed  e  contra,  &  aojornatur.    Lev.  302.  Mich.  22  Car.  2.  tho*  the 
B.  R.  Donavan  v.  Mafcall.  arbitrators 

may  chufe 
in  umpire  at  any  time  during  the  continuance  of  their  power,  yet  that  umpire  cannot  adt  till  the 
arbitrator's  time  is  expired,  iis  it  is  in  this  cafe  ;  per  Twifden  and   Rain&ford  J.  Mod.  274. 

ol.  26.  Delaval  v.  Mafchall,  S.  C.  The  Court  inclined  (as  Twifden  fays]  that  the  award  fo 
made  in  the  principal  cafe  was  naught,  becaufe  the  authonty  of  the  arldtrators  was  not  determined 
till  after  the  day  of  the  award  made  by  the  umpire.  It  is  true,  the  arbitrators  may  chufe  him 
upon  that  day  or  before,  but  yet  they  might  ftill  have  made  an  award,  and  therefore  the  umpire 

could  not;  but  adjornatur. 2  Vtnt.   115.  S.  C.  cited. S.  C.   citei  2  Jo.    167.  but  ibid, 

16^.  the  Court  conceived  the  cafe  not  to  be  good  law. S.  C.  cited  Lev.  285. Per  Twifden 

].  if  the  arbitrators  lay  down  the  bufinefs  and  give  it  ofi^  yet  they  may  refume  it,  and  make  an 
end  when  they  pleafe,  fo  as  it  be  within  their  time  ;  and  judgment  for  the  plaintiff.  Freem. 
Rep.  378.  pi.  492.  Mich.  1674.  Anon. 

» 

12.  Submiffion  was  to  2  arbitrators^  and   if  they  make  no  3  ^e^-  2^3* 
award,  then  to  the  award  of  fuch  umpire  as  they  (hall  chufe.  ^^^^^'^  q^ 
They  chofe  J.  S.  who  refufes.     J^erwards  they  chofe   JV.   R.  j,  held  it  a 
who  makes  award.      The  qucftion  was,  if  it  was  good  ?  For  detcrmi- 

ijF  he  that  was  chofe  and  refufed  was  umpire,  then  they  have  "h*e*^wcr, 
executed  cheir  authority  and  cannot  make  another,  but  otherwife  and  that  by 

'■  ■  they  ihc plead- 


9^  arWtrewettt 

ingsitii       they  may.     No  opinion  was  given.  Show,  76.  Mich,   i  W* 
SfS  **'  &  M.  in  C.  B.  Trippet  v.  Eyre. 

cleded  an 

umpire,  and  if  fo  the  afwr  elciflion  is  voW.     But  the  other  3  jufticcs  contra,  and  held  that  3r 

tie  rcfujalj  the  firji  chEl'ion  "Mas  void  and  us  noe/eeJi'on;  that  infufficicnt  a(fts  are  as  no  ad^s,  and 

judgment  accorvlin^ly. 2  Vent.   113.  S.  C.  adjudged  accordingly  by  3  judges,  who  held  that 

this  refufal  immediately  upon  his  nomination,  made  it  amount  to  no  more  than  a  bare  propofal  to 

Ijim,ar.d  is  to  ftand  for  nothing.  5  Mod.  4c,  Tippet  v.   EyrcJ,  S.  C.  adjudged  accordingly. 

If  the  arbitrators,    when  their  time   is   expiied,  cheofe    an  umpire^  t/jeir  authority   is 

executed,  and  they  cannot  revoJ«c  or  choofe  again,  tho'  the  peifon  eledted  rcfufe» 
L     97      J  *°  accept;  aliter  if  they  choofe  their  umpire  upon  condition  that  he  does  accept  the 

umpirage,  for  then  he  is  not  umpire  ualcfs  he  accepts  it ;  •  per  Holt  Ch.  J.     But 
Rookby  doubted  whether  an  exprefs  condition   would  make  a  difl'crencc,  bccaufe  it  fcemed  to  be 

implied,     i  Salk.  70.  pi.    1.   Pafcli,  <)  W.  3.    B.   R.   Reynolds  v.   Gvz.y. iz   Mod.   lao. 

S.  C.  iL  S.  p.  agreed  per  Cur. Ld.  Raym.  Rep.  222.  S.  C.  &  S.  P.  by  Holt  Ch.  J. 

13.  Umpire  by  the  fubmiffion  was   to  make  bis  award  the 
fame  day  as  was  limited  to  the  arbitrators^  if  the  arbitrators  did 
not  make  theirs  j  'tis  not  good.     2  Vern.  100.   pi.  95.  Pafch. 
1689.  Anon. 

14.  Submijpon  was  ita  quod^  the  award  he  made  by  the  arht^ 
trators  on  or  before  the  7.if}  of  May  y  and  if  not  made  before  that 
day,  then  to  ftani  to  the  award  of  an  umpire  ^c,  the  arbitrators 
made  no  award,  but  chofe  an  umpire  on  the  20th  of  May^  who 
awarded,  that  the  defendant  fliould  pay  to  the  plaintiff  40L 
before  the  i  ith  day  of  June  following ;  it  was  objeiled  that 
they  had  no  power  to  choofe  an  umpire  on  the  20th  of  May, 
becaufe  the  arbitrators  themfelves  had  power  till  the  end  of 
aift  of  May  to  make  their  award;  fed  non  allocatur;  for  the 
arbitrators  not  having  made  any  award,  the  award  of  the  umpire 
is  good  5    and  judgment  for  th.e  plaintiff.     Lutv<r.  541.  544. 

•  Trin.  II  W.  3.  Elliot  v.  Chevall. 

15.  An  award  made  by  the  umpire  was  (amongft  other  things) 
that  the  defendant  Jhould  deliver  to  the  plaintiff feveral  goods  par^ 
ticulatly  namcd^  and  that  if  any  of  thofe  goods  fiyould  be  lojl^  then 
the  defendant  to  pay  the  value  of  than^  to  he  appraifed  by  the  arbi^ 
trators  and  umpire  \  it  was  moved,  that  the  umpire  was  void,' 
becaufe  of  the  umpire's  referving  to  himfelfand  the  two.  arbi- 
trators (who  were  elected  to  determine  the  matters  before  him) 
to  make  a  valuation  of  the  goods  loft  or  miflaid.  Trevor  Ch.  J. 
and  Blencow  held  that  this  was  a  thing  judicial,  and  not  merely 
minifterial,  and  therefore  the  award  void ;  but  Powell  J.  was 
of  another  opinion.  Lutw.  550.  554.  Trin.  13  W,  3.  Cockfon 
V.  Ogle. 

16.  Arbitrators  not  making  an  award,  and  having  power  to 
choofe  an  umpire,  but  not  agreeing  on  a  perfon,  one  naming 

A.  and  the  other  naming  B.  conclude  to  determine  by  crofs 
and  pyky  whofe  nominee  mould  ftand ;  the  umpirage  fell  upon 

B.  who  made  an  award  j  but  the  Court  thought  it  reafoa 
fufficient  to  fet.it  afide.  2  Vern.  485.  pi.  440.  Hill.  1704. 
Harris  v.  Mitchell: 

17.  SubmiJ/ion  to  2  and  an  umpire  in  cafe  they  Jhould  differ^  the 
arbitrators  meet^  and  me  of  them  declared  himfelf  not  deary  the 

other 


atPiHtrement  97 

Other  was  for  the  appellant,  upon  which  the  umpire  made  his 
award.  The  queflion  was,  whether  the  umpire  had  any  power 
In  this  caufe,  for  it  was  not  come  to  him  till  the  arbitrators 
differed,  which  they  had  not  yet,  and  might  ft  ill  make  their 
award,  but  the  objeftion  was  over-ruled.  MS.  Tab.  January 
9th,  1 72 1.  Middleton  v.  Chambers. 

18.  It  is  fettled  that  arbitrators  cannot  proceed  on  a  refe- 
rence, after  they  have  once  named  an  umpire,  for  then  their 
authority  ceafes,  tho*  the  time  for  making  the  award  is  not 
expired.  Rep.  of  Pra£l.  in  C«  B.  Ii6.  Pafch.  8  Geo*  2. 
Danes  v.  Moafay. 

(Q)    In  what  Cafes  the  Award  fhall  be  void  for  [   98    ] 

Uncertainty.  iX^. 

"^ — V— -^ 

[l.  TF  an  award  be  uncertain  it  fliall  be  void,  for  the  arbi-  Tiic  award 
-*•  trators  are  judges  of  the  cafe,  and  the  award  ou^ht  to  be  ^^c  defcn- 
certairiy  fo  that  thereby  the  controverfy  be  decided^  and  that  for  the  dant  (hould 
uncertainty  it  be  not  the  caufe  of  a  new  controverfy.     Co.  5.  *"^«»^  i"^®  « 

c-^^_  ^0-1  bond  to  the 

,  bamon  78  ]  pj^yi^,  ^^ 

enjoyment 
of  lands,  but  faid  nothing  of  what  fum  the  hond  Ihould  he;  and  upon  a  demurrer  bv  the  deiendanc^ 
itwas  adjudged  againft  the  plaintiff.     5  Rep.  77.  b.   7S.  a.   Trin.  37   Hliz.  B.  R.  Samon's  Cal'e, 

— Cro.  E.  432.  pi.    140.  Saman  v.  Pitt.  S.  C.  adjuJ^'cJ  accordingly. Mo.  359.  pi.  489. 

Sams  V.  Pitt.  S.  C.  adjudged  accordingly.— Hardr.  45,  46.  Arg.  cites  S.  C. 

An  a^ivard  is  in  nature  of  a  judgment ^  and  fentence  ivbetein  there  ought  to  be  platnnefsj  and 
nttbing  for  ibe  eollciiion  of  the  arbitrator's  meaning;  for  it  ought  to  be  his  judgment,  and  not 
Che  judgment  of  aoother  upon  his  words  ;  per  Cur.  Yclv.  98.    Hill.  4  jac.  B.    R.    in  Cafe  of 

Martham  v.  Jemx. Brownl.  92.    Markham  v.  Jurcx.  S.   C.  &  S.  P.  accordingly,  but  feems 

only  a  tranflatioD  of  Yelv. S.  P.  Jenk.  340.  in  pi.  96. 

[2.  If  two  fubmit  all  matters  in  controverfy  between  them,  Cro.  j.  525. 
and  the  award  is,  that  one  Jhall  pay  the  one  moiety  to  J.  S.  ^IVs  P  ^' 
and  the  other    the  other  moiety  cujufdam   dchiti  due  to  T.  S.  by  does  not 


averred  in  the  plea  after,  becaufc  it  cannot  be  known  what  fum  ^^^^^  ^  •>« 
they  intended.     P.  16.  Ja.  B.  R.  between  Grny  and  Gray^  per  g'  p'  ^^^ 
Dodderidge  and  Houghton,  but  Montague  e  contra.]  not  appear. 

Sec 

(E)  pi.   6.  S.  C. 

[3.  But  Houghton   inclined  that  he  might  have  helped  it.  Where  the 
hy  an  averment  that  there  was  not  any   other   obligation  beftde  no^rtfcnxd 

*iH&C.]  bythcarbi- 

trators  to 
4ie  thing  in  fubmifiioiif  nor  any  generality  comprehending  the  thingi  but  of  another  matter,  the 
tnrment  of  the  party  that  it  ia  all  one,  cannot  expound  the  intent  of  the  arbitrators.  D.  242. 
b.  pi,  52.  Mich.  7  &  8  Elix.— — An  award  (hall  not  be  made  certain  by  averment,  if  it  be  not 
certain  of  itfelf ;  as  if  the  fubmiflion  be  of  a  manor,  and  an  award  is  made  of  an  acre,  and  it 
^«tt  not  appear  within  the  award  that  this  is  a  parcel  of  the  manor,  and  therefore  cannot  be  made 
r^  bj  aTerment  Ciut  U  i>  parcel;  per  Coke  Ch.  J.  quod  fuit  concdlum  per  Doderidge,  but 

Houghton 


I 


98  ^tbttttHMti 


and  the 
mtts  therc» 


Houghbtt  t$Ai  he  doubted  of  il )  but  Coke  faid*  that  this  U  Djer's  Cale  [iiid  feenn  to  inteaj  ft» 
a42.  a.b.  pL  5  If  51]. 

An  award  was,  that  the  defendant  (hould  pay  the  plaintiff  3I.  xct.  but  it  was  not  fald  for  what  1 
pcf  Kohart  Cb.  J.  this  can  imply  nothing,  nor  can  it  be  hoi  pen  by  any  averment.  But  if -another 
fliQioa  were  brought  for  the  trefpaft»  no  doubt  this  avrard  may  be  pleaded  with  an  aireraient ;  he 
fiiya  there  was  no  judgment  in  tliif  caie,  for  tho'  he  was*  and  is  clear  of  that  opinion*  and  the  reft 
concurred,  yet  there  was  foae  varying  after,  and  fo  h  hung*  and  he  thinks  it  was  compounded  $ 
lor  he  heard  no  more  of  it.    Hob.  49, 50.  pi.  ^5.  Hill.  12  Jac.  Nichob  t.  Grunnion.    See  pi.  5. 

Cro.E.43t.       [^,  If  2  fubmit  all  ctyntroverfies  concerning  certain  land^ 

tiich^iT  ^^^  ^^^  arbitrator  awards  that  one  Jhall  enjay  tht  landy  and  the 

and  3*^  ^thiT  jhall  enter  into  an  obligation  to  him,  this  is  a  void  awards 

felis.  B.  R.  becaufe  it  does  not  appear  of  what  fum  the  obligation  jhall  he^ 

^^^//q^  for  it  (hall  not  be  imagined,  that  he  intended  an  obligation  ac- 

adjudged   '  cording  to  the  value  of  the  land,  and  he  cs^nnot  aiSgn  over  his 

accordingly,  power  to  the  parties  themfelves  to  afliefs    the  fum.     Co.  5* 

^*|5^*  Samoa  77.  b,  adjudged.] 

Sams  V- 

Kt,  S.  C.  adjudged  accordingly. ^S.  C.  cited  Cro.  J.  315.  in  pi.  1 6.  per  Cur.— — S.  C* 

cited  Mar.  i8.  in  pi.  42.  per  Cur. ^Hardr.  45.  Arg.  cites  S.  C.  ■     ■  Yelv.  98.  Tanfield 

I.  cited  S.  P.  to  have  been  adjudged.— —~Brownl.  9a.  S.  P.  cited  by  Tanfield  to  have  beea 
adjudged*'  S. '  P.  per   Cur.  obiter  Lev.   8S.   Mich.   14  Car.  a  B.  R.  at  the  end  of 

the  Cafe. 

[    99    J 

See  pi.  3.  [5.  If  ^  fubmit  alt  controverjies  concerning  the   right,  titles^n 

and  pofleilion  of  200  acres  of  land,  called  Kel/lom-Linge^  and  the 
arbitrators  award,  that  in  the  wajle  lands  of  the  town  of  KeWom^ 
one  jhall  have  the  brakes  there  growing  during  his  life,  paying  te 
the  other  is,  per  annum,  without  giving  any  name  of  the  land  in 
the  award,  this  is  a  void  award,  and  it  cannot  be  helped  by  an 
averment^  that  the  land,  where  the  brakes  grow,  is  the  faid  land 
called  Kilftom-Linge,  fubmitted,  and  not  other,  nor  divers,  for 
he  cannot  expound  the  intent  of  the  arbitrators.  D*  8  ILYit.  2424 
52.  per  Curiam.] 
See  (K.)  pi.  [6.  If  an  award  be  that  one  jhall  pay  to  the  other  6/.  21  Mafi 
a^  di^  ^«5  6/.  at  Afichaelmas  following,  and  that  the  other  jhall  releafe  all 
notes  there,  l^^^  rigH  in  fuch  lands  yi^^r  pradi^.  primum  diem  Jidaii  (omit*^ 
ting  viceftmum)  this  is  a  void  award,  becaufe  there  was  not  any 
\Jl  day  of  May  mentioned  before.  Hill.  4  J.  B.  R.  between 
Alarkham  and  Jennings,  adjudged.] 

[7.  If  an  award  be  made  between  A.  &  B.  touching  certairr 

quarters  of  malt  before  delivered  by  A.  to  B.  that  J?.  Jhall  pay 

to  A.  yi  much  for  every  quarter,  as  one  quarter  of  mab  was  then 

fold  for,  this  is  a  void  award,  becaufe  it  is  not  mentioned  in  what 

place  the  jale  jhould  be^  for  perhaps  in  one  market  or  place  it  was 

,  fold  for  more  than  in  another  market  of  place^  and  dierefore 

the  award  void  for  the  uncertainty.      Mich.   10  Car.   B.   R. 

between  Hurfl  and  Bambridge,  per  Curiam  upon  a  demurrer  % 

this  award  being  pleaded  in  bar  of  an  a£lion  upon  the  cafe  for 

the  malt,  but  after  the  demurrer  was  waved  by  the  aflerit  of 

the  par(.^:s.     Intratur  Hill.  9  Car.  B.  R.  Rot.  1 159.] 

Cro.  C.  [8.   If  an  award  be  that  one  jhall  acquit  the  other  of  an  ohlU 

t^r  ?!   ^'  gotion  of  200/.  aut  eo  circiter,  in  which  they  are  bounds  for  the 

s.  P.  does    payment  of  i^oL  aut  e$  circiter  to  B,  this  is  a  good  awards    P< 

not  appear.  Ij  Car« 


15  Car.  B.  R.  between  Barfey  end  Qlpjham^  adjudged  per  ~J«- 
Curiam  upon  demurrer.     Intratur  Trin.  14  Car.  Rot.  161.]        s?c.*blit^ 

S.  p.  doet 
flflC  appear.-^-*— Mar.  18.  al.  4a.  S.  C.  it  S.   P.  and  the  Court  held  that  there  wat  fuBScicnt 
ctmint7f  becaufe  in  this  cau^  it  Itca  net  in  their  power  to  know  the  dired  futny  and  a  /mall 
variation  it  net  material. 


of  J.* 


[9.  If  the  condidon  of  an  obligation  be  to  perform  the  award 

S.  between  A.  and  B.  of  all  controverfies  and  demands    ^•'*  **4- 
between  them  &c.  and   an  award  is  made  of  the  premifles,  ^      "C""^ 
fcilicet  that  A,  Jhall  permit  B,  to  enjoy  certain  leafes  of  certain  jSs.  s/c. 
Unds  then  in  his  pojfejjwn^  which  were  the  lands  of  W,  S,  and  then  &  s.  P.  aait 
the  inheritance  of  J,  he  (fcilicet  B.)  paying  the  rentSj  and  per^  a*^*  S^^ii 
forming  the  covenants  in  the  leafes  \  and  that  B,  Jhall  deliver  the  ^^f^  m,. 
copies  of  the  leafes  to  A,  made  by  the  faid  IV.  S.  and  that  B.  Jhall  reafonaWe, 
pay  the  arrears  of  rent  due  to  the  faid  A,  after  the  pur  chafe  thereof  *"^  th«  «iite 
made.    This  award  as  to  the  payment  of  the  arrears  (tho'  it  be  ^iit^  per 
averred  that  there  was  21.  of  the  arrears  of  rent  then  due)  is  not  .hillam,  mk 
good  for  the  uncertainty,  becaufe  it  does  not  appear  by  the  ^^ 
award  how  much  rent  was  due  after  the  purchafe,  for  B.  the 
lefiee  does  not  know  when  A.  the  plaintiff  purcbafed  the  rever- 
iion  of  W.  S.  nor  hath  any  means  to  know  it,  unlefs  A.  or 
vV.  S.  will  (hew  it  to  him,  which  he  cannot  compel  them  to  do. 
HjII.  1652.  between  Mqffey  and  Aubrey^  adjudged  after  verdi(^ 
for  the  plaintiff.     Intratur  Hill.  1651.  Rot.  1328.] 

10.  The  award  was,   that   the  defendant  Jhould  pay  to   the  ^^oiwtfinl 
plaintiff'  20/.  per  ann,  during  the  continuance  of  a  leafefor  years  J  "  of*the 
then  in  being.     It  was  obje^ed  that  this  was  uncertain,  becaufe  Reports; 
the  term  was  not  exprejfed  in  the  awards  and  this  cannot  be  helped  *>"^  it  is 

by  the  averment  of  the  plaintiff  what  the  term  was,  and  how  long  ^^^"  ^^^  ^ 
it  was  to  continue;  but  adjudged  that  the  payment  of  the  money^  [  100  } 
referring  to  the  continuance  of  the  leafe^  is  certain  enough  >  for        .    , 
ccrtum  eft  quod  certum  reddi  poteft.     Nelf.  Abr.  244.  pi.  3.  jj^f  ^^^ 
cites  Pafch«  3  Jac.  Girling  v.  Gofnold.  Arbicre- 

ment«   lltiu 
pL  7.  cites  Pafch.  3  }ac.  B.  R.  Roc  47S. 

11.  An  mvardwzs  to  pay  money^  but  exprejfed  no  place  where  T*?"^^?'^ 
it  ihould   be  paid.     Refolved  that  in  law  this  (hould  have  a  ^^^\  to^* 
reafonable  conftru<Stion,  and  the  party  ought  to  have  a  reafon-  99.  a.  and 
i.bic  time  for  the  payment ;  but  Fofler  conceived  it  not  good,  ^.*"®J*^^* 
becaufe  in  fuch  cafe  the  bond  of  fubmiffion  would  be  imme-  Buirt.  144. 
diately  forfeited,  becaufe  there  was  neither  time  nor  place  where  but  I  do  noe 
the  money  Ihould  be  paid.     But  in  anfwer  to  this  were  cited  ^^^''^.  ^^ 
3  H.  7.  and  16  £.  4.  where  it  is  faid,  that  if  an  arbitrator  awards  either  ^f 
that  one  party  fhall  pay  fo  much  fuch  a  day,  and  keeps  the  award  thofe  book«. 
in  his  pocket  till  the  day  be  paft,  yet  the  bond  (hall  not  be  for-     An«tt»ar^ 
fcited,  and  fo  it  was  adjudged  by  all  tlie  otlier  juftices.  2  Brownl.  ^VtaTn^fun 
311,  Hill.  7  Jac.  C,  13.  Freeman  v.  Bafpoule.  of  money, 

bui  no  time 
•f  payment  was  appointed.  The  money  wat  afier%vJ'Jt  demanded.  It  was  held  that  the  award 
if  good.  Brownl.  53.  Pafch.  16  jac.  Rayfon  v.  Win  J  ioa.—— -Brownl.  65.  S.  C.  and  the  dcmani 
was  held  good. 

12.  Award 


»oo  9r])itrement. 

S.  C.  cited  12.  Award  that  defendant  Jhall  give  fecurity  to  the  plaintifF 
of  i^nc  v"*  for  payment  of  i61.  at  2  days,  is  void  for  the  uncertainty,  not 
Rigby,  "  Jhewing  what  fecurity  he  (hould  give,  whether  by  bond  or  other- 
Palm.  1^7.  wife.  Agreed  by  all  the  judges  and  barons ;  and  fo  a  judgment 
byMoun-  reverfed.  Cro.  J.  314.  315.  pi.  i6.  Mich.  10  Jac.  B.  R. 
Dodcridge      1  hume  V.  Kigby. 

S.  C.  cited  Arg.  Roll  Rep.  214. Jcnk.  340.  pi.  96.  S.  C. 

13.  An  award  was,  that  one  party  Jhould  pay  to  the  other  fi 
much  money  as  Jhall  be  due  in  confcience  \  judgment  nifi  &c.  againft 
the  plaintiff.     Sty,  28.  Trin.  3  Car.  B.  R.  Watfon  v.  Watlon. 

14.  An   infant  fubmitted  himfclf  to  an  arbitrement,  and  the 

award  vfzs  that  the  inhnt  Jhould  pay  \Lfor  quit-rents^  and  other 

fmall  thingSj  and  it  doth  not  appear  what  thofe  fmall  things  were  ; 

fo  that  it  might  he  for  fuch  things  for  which  the  infant  by  the  law 

was  not  chargeable^  and  therefore  it  is  void  for  the  uncertainty  ; 
per  Heath  J.  and  Brampfton  Ch.  J.     But  by  Brampfton,  if  it 
had  appeared  certainly  that  the  things  had  been  fuch  for  which 
the  infant  is  by  the  law  chargeable,  perhaps  it  had  been  good. 
Mar,  144.  145.  pi.  215.  Mich.  17  Car.  Rudftone  v.  Yates. 
S*c"but*         ^  5*  ^^^  award  was,  that  one  Jhall  keep  and  enjoy  the  goods^ 
S,  p.  does   Paying  fo  much  money  to  the  other.     It  was  objed^ed  that  this  was 
aoK  appear,    void, .  becaufe  they  have  not  awarded  that  the  money  (hall  be 
paid,    but  that  they  {hall  have    the  goods,   paying  &c.     But 
Windham  J.  held  the  award  good  5  for  tho*  it  is  not  exprefsly 
to  pay,  yet  it  (hall  be  taken  according  to  the  intent^  which  without 
doubt  was,  that  money  Jhculd  be  paid.     Sid.  54.  pi.  20.  Mich. 
13  Car.  2.  B,  R.  Stiles  v.  Trifle. 

16.  Award  was,  that  one  Jhould  pay  to  the  other  for  tafk^work, 
and  day-work  \  but  did  not  mention  how  much.  This  is  void 
by  reafon  of  the  uncertainty,  and  the  averment  that  the  tafk- 
work  and  day-work  amounted  to  fo  much,  will  not  help  it. 
2  Saund.  292.  293.  pi.  48.  Hill.  22  &  23  Car.  2.  B.  R.  Pope 
V.  Brett. 

17.  An  award,  that  a  man  (hall  pay  fo  much  as  fuch  land  is 
worthy  is  void.  Arg.  and  agreed  by  Jones  Ch.  J.  Skin.  248, 
Hill.  I  &  2  Jac.  2.  B.  R. 

[  lOI  ]  18.  An  award  that  the  defendant  Jl)ould  pay  12  guineas^  and 
An  avjard  all  fuch  monies  as  the  plaintiff  had  expended  about  the  profecution 
"dSilt^nt*'  9f  f^^f^  °  7"''*  It  was  objeded  that  it  was  utterly  uncertain 
Jhould  fay  what  the  mm  will  amount  to :  but  the  Court  held  it  good  ; 
H  the  flam-  for  it  may  eafily  be  reduced  to  a  certainty,  when  it  is  made 
'J^ll!  cojfs  appear  what  was  laid  out  in  that  fuit.  2  Vent.  242.  Mich. 
0/a/un       2  W.  &  M.  in  C.  B.  Hanfon  v.  Leverfedge. 

w>tu  dc' 

fending  in  an  inferior  Courts  and  then  to  give  mutual  releajei.  Per  Cur.  an  award  to  pay  fuch 
€ofti  as  the  mafter  Jhall  tax^  is  good,  becaufe  that  mlly  be  reduced  to  a^ certainty  ;  but  this  is  uncer- 
tain, and  carries  it  ftirthar  than  has  hitherto  been  allowed,     i  Salk.  75.  Irin.  3  Ann.   B.   R. 

Winter  v.  Garlick. 6  Mod.  195.  S.  C.  tod  Holt  Ch.  \»  faid  that  it  has  been  held  a  good 

award  to  pay  fuch  cofts  ai  the  prethonotary  Jhall  taxy  and  that  carries  it  far  enough ;  but  that  fure)y 
they  Ibould  cither  afcertaln  it  themfdlves,  or  refer  it  to  \frofer  officer.    And  Powell  J.  faid  that 

3  that 


I 


^thitttxatnt*  loi 

%\iil  caie,  referring  it  to  a  proper  officer  of  a  Court,  has  been  fettled  on  debate ;  for  certum  ei| 
quod  certum  reddi  poteft      Et  adjomatur. 

An  rftwrr/  was,  /Aa/  tie  defendant  Jbauld  pay  t  thirds  of  all  the  plaintiffs  s  eofis  to  bis  attorney 
mrhailiff^  in  &  cirea  feilam pr^di&am.  It  was  objected  to  be  uncertain;  for  tho'  an  award  to 
pay  cods  to  be  taxed  by  the  prochonotary  has  been  allowed,  i  Sid.  358.  yet  here  no  pcrfon  is 
named  who  is  to  tax  the  cofts,  and  therefore  an  award  to  pay  cofts  of  luit  in  an  inferior  Court 
is  void,  I  SaUc.  75.  and  here  it  is  to  pay  cofts  to  the  bailiif,  and  therefore  is  like  the  cafe  in 
5  Lev.  413.  to  pay  all  reafonable  expcnces  in  fuch  a  fuit*  which  was  held  to  be  void.  Sed  non 
allocatur;  for  an  award  to  pay  cofts  in  fuch  a  fuit  is  fufBcienr,  without  faying  any  thing  more  ; 
for  they  may  be  afcertained.  Comyns's  Rep.  329.  330.  pi.  167.  Mich.  6  Geo.  i.  C.  B.  Thom- 
liafon  V.  Arrifidn.— — See  the  Cafe  of  Worrall  v.  Acworth,  at  (E)  pi.  21.  and  Llnfield  v.  Ferne# 
at(H)pl.  14. 

19.  Submiffion  was  of  all  differences  ^c,   concerning  a  piece  6 Mod.  244. 
df  ground  ufed  as  a  wharf  \  and  all  ereSIlons  thereon^  ivhich  were  gj^^^  ^' 
nuifances  to   the    plaintiff* s    houfe.     The    defendant   pleaded   no  s.  C.  held  « 
award.    The   plaintiff  replied,   and  fet   forth    the  award  ;    by  according- 
which  It  was  awarded  that  the  defendant  Jhould  enjoy  the  wharf  ^l\J^ 
and  that  the  ereSiions  fljould  be  pulled  down  within  58  days  from  Raym. 
the  date  of  the  awards  hut  did  not  fay  by  whom^  nor  fet  firth  the  Rep.  1076, 
date  of  the  award.     And  upon  demurrer  it  was  objefted  againft  -u^^^j/b" 
the  replication,  by  reafon  of  thofe  omifllons  ;  but  per  Cur.  the  3  juftices 
day  of  the  making  the  award  is  the  day  of  the  date;  and  by  3  againft  the 
julHccs,   the  credlions  /hall  be  pulled  down  by  him  on  whofe  ^^'^^  "" 
ground  they  ftand  j  but  as  to  this  laft  point,  Holt  Ch.  J.  feemed  brought  in 
c contra,     i  Salk.  76.  pi'.  18.  Mich.  3  Ann.  Armitt  v.  Breame.    ^^  Exche- 

•  quer  Cham- 

*  -  ber  ;  but  before  argument  the  parties  agreed. 

jl^vardwis  to  pay  lol.  the  one  moiety  in  ^j;r</ prcfently,  and  the  other  moiety  %L'ithinJix  months 

after  the  date  of  the  award.     This  is  gr»od,  and  (hall  refer  to  the  time  of  the  award  made  or  given 

up,  altho'  yjrithout  any  date  ;  and  in  this  cafe  by  the  fubmilfion  they  are  not  bound  to  make  any 

award  in  writing,  3  BuUl.  311.  Mich,  i  Car.  B.  R.  Cable  v.  Rogers. 


(R)  Of  what  things  they'  may  make  an  Award. 
In  what  Anions  it  fhall  be  a  good  Bar. 

[i.  TN  an  a£^ion  of  debt  for  the  arrearages  of  an  account y  an  Br.  Arbi- 
^  aaion  is  no  plea,  becaufe  the  debt  is  certain.    3  H.  4.  4.]  ^''"''iies^^" 

that  of  fuch  arrears  (bund  before  auditors,  trbitrement  is  no  plea ;    becaufe  the  debt  is  now  of 
Kcord,  and  the  plea  i&  only  matter  in  fa£t. Sec  pi.  6. 


[2.  If  two  fubmit  to  a  certain   debt  in  controverfy  between  *  ^^-  ^'^* 
them,  the  arbitrators  cannot   make  any  award  thereof,  becaufe  T^^Tu^^  ^ 
It  was    certain    before   the  fubmiffion,     2   H.  5.  Arbltrement  s.  C. 
23.  and  there  it  is  cited  to  be  2  H.  5.  2.     But  tliis  is  not  in  the  ^"  ^^^^ 
book  at  large.     10  H.  7.  4.  ♦  4  H.  6.  17.  b.]  Zl  l^ 


trement  is 


a  SJ?  ^"'  fT,  ^^'^^^  I-     ^'•'  Arbltrement,  pi.  25.  cites  4  H.  6.  17. Tho'  [  109    1 

cutt  T"  ^  **'"  or  contraa  cannot  by   itfelf  be  put  in  arbltrement.  vet  v^hcre  one  ^  ^    ^ 

»L  .«  5»-  w  expencespro  d.vcrfis  negotiis,  this  may  ^^tll  be  put  in  arbitration.     Cro.  E.  4:1. 
\^  18.  Mich.  37   &38  tlir.  B.  U.  Sower  v.  Bradficld. 

[3.  [5z^/J  If  two  fubmit  a  certain  debt  and  otUr  things^  the 
^^^•l^I-  1  arbitrators 
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wercatiflTue,  damages^  which  TiXt  oxAy  in  the  perfonalty  for fucb  wr^ni"  or  default, 
defelld^ant^*^  m  award  or  accord  with  fatistatStion  is  a  good  bar.  Co.  &• 
pleaded  ar-    Blake  44.     Rcfolvcd.] 

(104  ]  [6.  As  in  an  action  o^  covenant  for  not  doing  a  certain  things  as 
itrcment,  for  not  repairing  of  a  houfe,  ^rfor  the  non-delivery  of  certain  pieces 
laftcon-  ^^  \roT\y  OX  fuch  Hkcj  an  award  or  accord  with  fatisfa£bion  is  a 
tinuance,      good  bar.     Co.  6.     filake  43.  b.  adjudged  for  not  repairing.] 

that  the 

defendant  Jhould  fnd  a  chaplain  to  the  plaintiff  iax  8  years «  and  alleged  damages  that  the  plaintiflT 
fl)ould  have  the  colls  of  his  fuit,  the  arbitrat6rs  are  not  well  advifed,  but  it  depends  yet  in  their 
award  ;  judgment  fi  adlio.  And  there  it  was  held,  that  arbitrement  'which  lies  in  averment  is  no 
plea  in  writ  of  covenant,  which  is  upon  fpecialty,  for  arbitrement  is  no  plea  againft  a  fpccialty  ; 
but  it  was  not  held  any  default  that  the  arbitrement  vjas  not  executed.  Br.  Arbitrement,  pi.  IE. 
cites  3  H.  4.  I. 

[7.  Contra  3  Jac.  B.  R.  between  Middleton  and  Chapman^  ad- 
judged, where  it  was  for  the  non-delivery  of  pieces  of  iron.] 

??**"s^c'  ^^'  ^^^"'  ^^  J^^-  ^'  ^'  ^^^^^^"  ^^^^^'  and  Stacker^  ad- 
adjudged..-!  j^^g^^  "pon  demurrer,  that  an  accord  with  fatisfa^ion  is  a  good 
Palm.  110.  bar  of  an  a^ion  of  covenant^  tho*  the  accord  was  made  before  the 
^^^v^c'c  ^^'^^^^^^^  broke  ;  for  this  may  be  in  fatisfacSion  of  damage  to  come  ; 
adjudged.  ^"^  ^^^  ^"  ^^  ^^'"^  ^^^^  adjudged  fo^  where  the  covenant  was 
[But  this      broke  at  the  time  of  the  accord.] 

cafe  does  not 

belong  to  tJiis  head <  but  to  the  head  of  Accord.] 


(U)  [Pleadings.     Award,   good  Plea  in  what  Ac- 
tions.]    In  Adions  Real  [or  Mixt], 

Br.  Arbitre-     [-j^   A  ^  award  IS  no  plea  in  detinue  of  a  charter  offeoffmenty  for 
dtcs's.c^'  '^  ^^^^  *s  a  thing  real,  and  this  a£lion  is  to  recover  the 

&  s.  p.  ac-   thing.     Contra  9  H.  6.  60.  b,] 

cordingiy; 

for  detinue  or  annuity  are  adlions  mixed  with  the  realityi  and  a  man  recover  the  writing  or  the  an* 

nuity. Fitzh.  Arbitrement,  pi.  3.  cites  S.  C. 

•  S.P.  Arg.       [2.  But  oiherwayj  it  is  in  trefpafs  for  taking  the  charter^  for  this 
Ron.  Rep.    ji£^iQn  is  only  jQ  i^ave  damages  for  it.  9  H.  6.  60.  b.] 

[3.  In  an  annuity  for  an  annuity  in  fee^  or  for  Ufe^  an  award  is 
no  plea.     9  H.  6.  60.  b.    (it  feems  that  this  is  intended  by  pre- 
fcription  ;  for  if  it  be  by  deed,  it  is  no  good  plea  againft  the 
deedj.] 
•Br.  Arbi-       [4.  An  award  without  writing  is  no  plea  in  bar  of  anions 
Xl"!"^^/'  real.     19  H.  6.  37.  b.  Contra  ♦  11  H.  4.  44.  b.] 
s.c.  * 

[5.  The  fame  law  in  anions  mixty  in  which  the  land  of  an 
tftate  offreehoidy  as  it  feems,  fhall  be  recovered.     19  H.  6.  37.  b.J 
[6.  jis  in  an  ajjifext  is  no  plea  in  bar.     19  H.  6.  37.] 
[7.  The  fame  law  it  is,  if  the  fubmij/ion  and  award  be  in  writingm 
19  H.  6.  37.b.] 
Br.  Arbitre-       [g.  In  an  aSion  of  ^/^faj^or  the  arrears  of  rent,  referved  upon 
cite«Vc.^    ^  ^^^^  for  yearsy  an  award  is  a  good  plea  in  arbr.  4.  H.  6.  17.  b- 
■    ■  S».  (A)  pi.  6.  S.  C- — —Sec  (R)  pi.  6.  and  the  kotes  there. 

[9.  lo 
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[9.  In  an  a£lion  of  wa/ie  in  the  tenuit  upon  a  leafe  far  years^  *Sct  tit. 
an  award  or  •  accord  with  fatisfaclion  is  a  good   bar.     Co.  6.  '^^  ■'♦'^'  (B. , 
Blake 44.  Co.  9.  Peytoe  78.3  -^^r^^- 

there. 

[10.  Of  an  adion  of  wajie  in  the  tenuit  upon  a  leafe  for  life^  [    105  ] 

zxi  accord  with  fatisf anion  is  a  good  bar.     Mich. -37.  El.  B.  be-  Cro.  E. 

tween  Sacheveril  and  Bagnell^  7LA]M^gt6y 'which,   intratiir  Pafch.  g^^^Ji^'^ 

36  El.  Rot.  959,  for  this  founds  in  the  perfonaltyy  and  damages  only  s.  p.  rc- 

to  be  recovered^  Mscyi  per 

"^  -  tot.  Cur. 

but  where  land  is  to  be  recovered  in\wit  of  waftc,  peradvcnturc  it  is  othcrwifc,  and  judgment  for  the 

dcfendaot. As  to  the  point  of  accord,  fee   tit.    Waltc  (B.  a.  3)  pi.  30.  and  the  notes  there, 

[But  that  point  of  accord  only  does  not  anfwer  this  he^dof  Arbitrement.  j 

[11.  In  an  ejeffione firnuty  an  award  or  accord  with  fatisfac-  See  (a)  pi. 

tion  is  a  good  pica  in  bar,  for  tho'  the  pofleffion  is  to  be  recover-  ig^o^^^i'"" 

ed,  yetthis  a£iion  is  in  nature  of  a  trefpafs.     Co.  9.  *  Peytoe  78.  133.  Pats  v. 

refolved  per  Curiam.]  Chitt>-,s.c. 

and  the  plea 
held  good. 

iBrownl.  128,  Pcto  v.  Chacey,  S.  C.  adjudged  for  the  defendant.-: Godb.  149.  pi.  193, 

Peto  y.  Chitty,  Mich.  4  jac.  C.  B.  adjudged  a  good  pica. S.  C.  cited  Palm,  m,  ajui  agreed 

by  all  the  Court. [But  this  is  only  as  to  accord,  which  belongs  not  to  this  title.  J 


(X)  What  Award  fhall  be  a  good  Bar  of  Adlons. 


[I- TF  the  award  be  to  do  a  thing  &c.  that-the  other  hath  no  'Br.  Arbi- 

X  means  to  compel  him  to  do^  if  the  aclion  be  brought  before  f'^*^"^^'^^  pJ* 

itis  performedy  this  is  no  bar  thereof,  for  then  the  other  fliould  s.  c.' *^^ 


be  withcut  remedy^  as  if  the  award  be  to  enter  into  an  obligation^  or  +  Br.  ArW. 
to  find  fureties,  he  ou^ht  to  plead  in  bar  that  he  hath  done  it.     *  c  trcmcnt,  pi. 

.  4.  7. 17  E.  4.  3.    119^.6.38.]  H.6.36.  ' 

Fitzh.  Ar- 
bitremcnt,  pi.  6.  cites  Hill.  19  H.  6.  36.  S.  C.  ic  S.  P. 

[2.  Js  [iS(?]  If  two  have  actions  one  again/}  the  other^  of  which  Br.  Arbitre, 

the  days  of  appearance  are  feveral^  and    tlvv  fiibmit,  and    it  is  ^^^^:  P*- 
awardid  that  each  Jhall  be  non-fuit  \  this  award  is  not  any  bar  of  ^^[T^^^l^ 

the  action  in  which  the  firft  appearance  is,  L)vc:i!ile  he  hath  no  Fiuh.  Ar- 

mtans  to  make  the  other  he  nonsuit  in  his  adtion,  when  the  day  ^Jtrcment, 

comes.  igH.  6.  37.  b.]  il'c.'''" 

[3.  5^  it  is  not  any  bar  of  an  aftion,  that  it  was  awarded  that  Br.  Arbitre- 

hejhould  have  an  acre  of  land  infatisfa^lion^  if  he  doth  not  fay  he  hath  "^cnt,  pi. 

made  livery  thereof  to  bim,  becaule  the  ^^awXaS  h2itl\  no  means  to  h  e'^"'^ 

compel  him  to  it.     19  H.  6.  38.]  —Vit^I,, 

Arbitrc- 

mcnt,  pi.  6.  cites  S.  C.  and  S.  P.  by  Newton. But  it  was  faid,  that  if  [in  the  cafes  above]  they 

had  enuarded  the  party  to  he  bound  by  obligation  to  have  done  Ir,  this  had  been  a  food  arbitremcntf 
and  good  bar  ^i6«  iad  been  bound  accordingly  ;  for  this  iiad  been  an  a<tt  executed,  per  Paftjn,  quod 
Bon  negatur,  and  afterwards  the  plaintiff  recovered.     Br.  Arbitrement,  pi.  zi.  ciies  i6  H.  6,  36. 


[4.   In  trefpafs  it  is  no  good  bar  that  the  arbitrator  azvarded  that  Br.  Arbitre. 

jy    cites  s.  c. 
Jhoula  Sc  S,  p.  and 


each  Jbould  be  quit  of  trefpafjes  againji  the  other ^  and  the  plaintiff  ^^^^V  c  * 

1   X  Jbould 


<^7  SltitRHUBt- 


1'  '^"        ->«'arr    x:  r.  irw   th&t  mft^  tbe  st^twdaxt  fMmId  rtUaii  U  the 
^  ,^  -:  .   ::fi  ^z^s-^i^i  ^zmi  gthi  t^zTt-fvn:dJ,  f€Tftrm  bzi party  be 

1     •  ,  .-:'  ;^  .;j^...  Jcc^  ^^  \^  QO(  anr  zaDd  bar  ;  for  if  tbe  plaintiff  (boiild 


irf" 


li-aie,  2e  hod;  no  means  d'  coopci  the  ArknAMU  to  ideafe, 
luv     -  .i'^  x:  H-  6-  it.  b.  19. J 


'  5.  If  an?  / :  tt  be  &zx:srdeii  tz  le  f^Tin  infttisfttiwn  cfan  aUion^ 
tr'.%  v:.'.  bea  zoodbzr  of  the  achoii.     46£.  3.  17.  b.] 

f 6.  In  tri/psfs  zn  auarJts  fof  a  quart  ^  vliiu  t9  tht  flaintiff^ 
tsA  perfonrarvce,  K  a  good  bjir  of  tbe  action.  43  £.  3.  33. 
45  ^*  3- 16.  b.   13  H.  4.  12.   9  H.  6.  5c.  b.    9  £.  4.  44.3 

/■     ^       V        'j.  lf\theim\inM\  tkat  he  VLI9  i$ jupf^d  the  trffiafjir  fikiU 

%','   iA',     make  his  lav:  that  hi  is  Msi  gviltj  thereof ^  he  ihall  be  quit  of  the 

^     '    ,^^  tTc<^^(i  if  he  wages  his  law  accordingly  5  yet  this  is  no  bar  of  the 

w^    .  t  .  <,  iczicTiy  bccaufe  this  is   no  ladsf^^on,  nor  can  be  intended  the 

•*'  ^'    fame  tiefpafs  of  which  be  hath  waged  hi^  law.  46  E.  3.  17*  b.] 


<bf  *  "-.  o- W    -t  *',[  V.r.'.}   wis'K^r  it   h  a  good  arbltrement ;  bat  die  book  fays  QwerCy  bccsale 

4">'f  •  «•;;  W-  ^i*"''' .'  pi^*-M  Not  g'Jilt;-. Fiuh.  Arbctreacnt, pi.   »i.  cifles  S*  C.  ill 

1  rv  ;  <»;,  asiS  t..^  't  *■ «-  tcU  u  pica,  bccui'e  chcy  awaried  T^arK^rg  tn  be  paid  Ac. 

rS.  An  award  vntbwt  a  deed  ':f  fz^hmiffioM  sr  cf  eward^  will  be  21 
gfxxi  bar  of  a  ir.fpcfs.     43  E.  3.  28.  b.3 

9«  In  affife  it  was  faid,  that  \f  two  put  thennfelves  in  arbttre* 
men:  of  land  VL-heresftke  oru  has  no  title j  and  award  be  made  be* 
tween  them,  without  writing,  that  they  Jball  bold  in  common^  this  is 
a  good  bar  in  aiTife.  Br.  Aii>itrement,  p|.  30.  cites  x2  Aff.  25. 
Brooke  (ays  Qiixre  tamen  ;  for  1 1  £.  3.  24.  is,  that  parti* 
tson  between  privies  is  a  bar  ;  contrary  between  (Irangers, 

10.  In  debt  tbe  plaintiff  r^irn/^^/  upon  recovery  of  debt  and  da^' 
mages  in  a  Court  of  Record  at  Kingjion  upon  HuOy  znd  the  defen- 
dant pleaded^  that  they  were  difmiffed  by  the  Court  in  the  fame  a£lian 
hy  ajjent  of  the  plaintiffs  becauje  it  appeared  to  the  Court  that  the 
forties  had  put  themfehes  in  arbitrementy  and  therefore  to  fay  that 
he  is  difmifled,  judgment  £  adio,  and  it  was  awarded  by  the 
Court,  that  tbe  plaintiff  take  nothing  by  his  writ,  and  fo  a  bar  ^ 
and  per  Hank,  and  Thirn,  arbitrement  mede^  or  arbitrement  pend^ 
inj^  and  not  finijhed,  is  a  good  bar  in  a£Hon  perfenal ;  and  per 
Ilank.  fo  in  a£lion  real  \  but  Skreene  contra.  Br.  Dette,  pi.  6f . 
cites  II  H.  4.  12. 

I  J.  Arbitrement /^j/  the  defendant  Jhall pay  id,  in  fatisfaGion 
of  all  manner  of  a6lionSy  which  he  has  paidj  is  a  good  bar;  per 
Ivloilc.     Br.  Arbitremertt,  pi-  23.  cites  22  H.  6.  39. 

12.  An  award,  reciting  that  the  defendant  has  received  aorf, 
and  tf>at  the  plaintiff  has  done  divers  trejpaffes  to  the  defendant^  and 
the  defndant  has  done  divers  trefpaffes  to  the  plaintiffs  by  which  it  was 
mvani'd  that  the  defendant  JbaU  pay  to  the  phintiff  %od.  in  full  fa^ 

ti^ailion 
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tisJailiSH  af  aU  trejpajjis^  reaipts  and  demands^  and  that  the  plaintiff 
Jbali  be  quit  agatnji  the  defendant  of  all  anions  and  demands^  by 
which  the  defendant  at  Dale  paid  the  20  d.  to  the  plaintifF  j  judg^ 
ment  &c.  and  the  other  faid  that  he  did  not  pay  the  aod.  prift 
&c.  Br.  Arbitremeiit,  pi.  23.  cites  22  H.  6.  39.  per  Moyle. 

13.  In  debt  upon  a  bill^  the  defendant  pleaded  that  afler  the 
money  became  due^  he  and  the  plaintiffs  by  parot^iii  fubmit  themfelves 
to  an  awardy  and  it  was  awarded  that  the  defendant  pQy  &c.  The 
plaintifF  demurred,  becaufe  the  plea  of  a  fubmiflion  by  parol  after 
the  day  of  payment  limited  by  the  bill,  is  not  good  to  difcharge 
a  debt  due  by  ipecialty.  Roll  Ch.  J.  faid,  that  to  take  away  a 
4uty  created  by  bond  by  parol  would  be  inconvenient,  and  there- 
fore gave  judgment  for  the  plaintiff.  Sty.  350.  Mich.  1652. 
^uddington  v.  White. 

14.  An  award  without  performance  is  a  good^^r  to  ana(Elion 
on  the  cafe  for  the  fame  matter ^  if  the  parties  have  mutual  reme- 
dies agamic  each  other  to  compel  the  execution  of  the  matters 
awarded  \  but  it  is  other  wife  if  they  have  no  mutual  remedies  to  [   107  j 
enforce  the  performance.  Carth.  187.  188.  Pafch.  3  W.  &  M.  in 

B.  R.  Cr<^  v.  Harris. 

15.  In  cafe  en  afpecial  promife  by  the  defendant  to  deliver  h^s  For  when  a 
ettfucb  a  day  Sec,     The  defendant  pleaded  an  awards  that  the  de-  thing  is 
fendant  fljould  releafe  to  the  plaintiffs  and  that  he  Jhould  releafe  to  the  ^l^^^^ 
defendant  all  aStions  and  demands  whatfoever.    Adjudged  that  this  fatisfaaion, 
award  was  no  bar  to  the  a£lion  on  the  cafe,  tho'  the  thing  award-  that  raifcs  a 
«d,  when  executed,  would  be  a  bar.   And  a  differenceyfzs  taken  by  "^^^^^^^^ 
the  Court,  that  where  any  thing  is  awarded  tn  fatisfaSfiony  there  ©id  one  dif. 
the  award  itfelf  is  a  bar  before  it  is  performed-,  but  where  nothing  charged  ;  as 
]S  awarded  but  releafes  on  bothfuies,  there,  when  the  award  is  exe-  ^^^^^^7^ 
cuted,  the  releafe  will  likewifebe  a  bar,  but  not  before  5  for  the  be  paid, 
award  without  the  releafe  is  no  bar  i  but  per  Cur.  the  defendant  debt  lies  for 
may  bring  hisa£Uon  againft.the  plaintiff  for  not  releafmg  accord-  Jj^^^^J-j^^ 
ing  tothe  award,  and  therein  ought  to  recover  all  his  damages  and  reieafethere 
coftsloft  in  the  aSion  againft  him,     Carth.  379.  Pafch.  8  W.  3.  is  only  a 
B.  R.  Freeman  v.  Bernard.  T^^?^  Tc 

dered  to  dif- 
charge the  adio9;  if  th^  award  itfelf  difcharge  the  adiion,  there  needs  no  releafe  to  be  given,  be- 
caufe adion  was  gone  before ;  but  the  adion  being  not  difchargcd  till  the  releafe  comes,  till  it  comes 
^^ually  it  cannot  be  a  bar.  Judgment  proqucr.  ii  Mod.  130.  Trin.  9  W.  3,  Frcexnan  v,  Bernard. 
•— — Ld.  Raym.  Rep.  247.  248.  S,  C. 1  Salk.  69.  pi.  i- 

16.  Holt  Ch.  J.  faid  that  Nicholses  Cafe  amounted  to  no  more 
than  that  money  paid  on  a  void  arbitretnent  may  be  pleaded  as  an 
accord  and  fatisfaftion.  i  Salk.  71.  pi.  3.  Trin.  9  W.  3.  in 
Cafe  of  Bacon  v,  Dubarry. 

17.  In  indeb.  affumpfit  and  quantum  meruit  for  work  done  and 
pmfold  and  delivered^  the  defendant  pleaded  an  dward  that  the 
plaintiff  for  the  work  done  &c.  Jhould  accept  a  hill  of  tale  before  made 
^fthe  Sth  part  offuch  ajhip^  and  that  the  plaintiff  and  defendant 
pould  give  to  each  other  general  releafes.  Holt  Ch.  J.  faid  that 
this  is  the  fame  with  the  Cafe  of  Freeman  v.  Bernard  ;  for 
as  to  ^e  goods  fold  and  delivered,  there  is  nothing  awarded  but 

I  ^  *  a  ge- 
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a  general  releafe  ;  that  If  the  hill  of  f ale  had  been  awarded  in  full  of 
all  demands^  it  had  been  good\  but  this  releafe  awarded  here  is  not 
a  perfedl  bar  till  it  be  executed.     And  it  having  been  objefted 
that  the  goods  fold  and  delivered  is  the  fame  demand  with  that  for  . 
work  done,  yet  Gould  J.  faid  that  the  Court  cannot  take  notice  of 
that  upon  fuch  a  generality  ;  but  that  if  the  defendant  had  fhewn 
it  hy  particular  averment^  it  might  have  been  conftrued  to  be  within  . 
that  part  of  the  award.     Judgment  for  the  plaintiff.     Ld.  Raym. 
Rep.  61 1.     Mich.  12  W.  3.    Clapcott  v.  Davy. 

18.  Cafe  upon  three  feveral  promifes,  and  an  award  ordering 
mutual  rcleafes  was  pleaded  in  bar.  Per.  Cur,  'tis  no  good  plea, 
becaufe  nothing  is  awarded  that  bears  an  aftion ;  but  if  there  were 
any  thing  awarded^  for  the  which  an  aSlion  would  lie^  it  would  be 
a  good  plea,  tho'  it  were  not  performed;  and  judgment  pro 
quer'.     12  Mod.  423.  Mich.  12  W.  3.  Anon. 

19.  jinciently  if  an  award  wzs  made  to  pay  a  funtj  this  might 
have  been  pleaded  in  bar^  tho*  without  fatisfadiion^  becaufe  the  law 
gave  an  action  of  debt  for  the  money  upon  the  award,  and  fo  a 
remedy  ;  and  tho'  that  law  be  now  altered,  yet  now  when  2 
perfons  fubmit  to  an  award,  this  amounts  to  mutual  promifes  ; 
per  Holt  Ch.  J.  II  Mod.  171.  Pafch.  7.  Ann.  B.  R.  in  Cafe  of 
Lupart  V.  Welfon, 


[  108  ]  (Y)  Arbitrement  and  Accord,  in  what.  jl£lions  they 

fhall  be  a  good  Bar^  and  in  what  not. 

S;c(A)pi.    [r./^O.  '9  Henry  Peytoe  78.  vide  inwhatadions  an  accord  is 

II.       -■     ■-■  See  tit.  Accord  (B)  pi.  8,  9,  10,  11,  u. 

The  year  E^- 1"  ^  Writ  o^  confpiracy^  an  accord  with  fatisfa£lion  is  a  good 

book  is,  that   plea.       18E.  4.    24.] 

the  plaintiff       ^^  Arbitrement  is  no  bar  in  detinue  of  charterSy  for  fuch  ac- 
^^  ^  '      tion  is  mixt  with  reality.     Nor  is  it  any  plea  in  writ  ofannrnty^ 
for  a  man  fhall  recover  the  annuity.     Br.  Charters  de  Terre,  pL 
7.  9  H.  6.  60.  per  Ba^Ington. 


(  Y.  2)  In  what  Arbitrement  and  Accord  differ. 

I.  ARBITREMENT  is  good,  tho' the  day  of  payment  was  to 
^^  come^  but  accord  ought  to  be  executed  j  for  upon  arbi- 
trement he  may  have  aftion  of  debt ;  hut  if  the  arbitrement  be,  that 
he/hall  be  bound' in  an  obligation  at  a  day  which  is  to  come^  he  (hall 
not  plead  it  in  adiion  of  trefpafs  ;  for  then  the  plaintiiFfliall  be 
barred,  and  has  no  remedy  to  compel  the  other  to  make  the  obli- 
gation to  him  &c.  Note  the  diverfity  between  a  fum  of  money 
^nd  another  thing,    Br.  Arbitrement,  pi.  36;  cites  5  E.  4.  7. 

2.  Arbi« 


2.  Arbitrcment  that  each  ft)aU  go  quit  a^alnji  the  other,  be- 
cau/ethat  each  has  done  a  trefpafs  to  the  other,  is  a  good  arbi- 
trcment, for  the  parties  have  deputed  the  arbitrator  for  their 
judge  ;  but  contra  of  accord,  for  this  ought  to  be  executed,  and 
there  ought  to  be  fatisfa6lion  or  recompcnce,  &  quid  pro  quo,  and 
therefore  debt  does  not  lie  upon  accord,  contrary  upon  arbitre- 
mcnt;  for  if  the  party  offers  the  money  upon  the  accord,  rind  the 
other  refufes  it,  the  accord  is  void  ;  contrary  of  arbitrcment,  for 
debt  lies.     Br.  Arbitrementi  pi.  38.  cites  16  £.  4.  8. 

(Z)  At  what  Time  it  ftiall  be  a  good  Bar  of. Adions. 

[1.  "IF  an  award  be  to  pay  money  at  a  certain  dayy  in  fatisfaSfion 
of  an  aSfion,  if  the  money  be  not  faid  at  the  day,  this  award 
is  no  good  bar  of  an  aclion,  tho'  hfe  may  have  debt   upon  the' 
award,  becaufe  it  was  his  own  fault  that  the  money  was  not  paid, 
aod  therefore  he  (hall  riot  compel  the  plaintiff  to  bring  an  aftion 
upon  the  award,  and  bar  the  firfl  a6lion,     49  E.  3.  3.} 
.     [2.  But  if  the  defendant  refufes  to  perform  the  award  at  the  day^  *  Br.  Ar- 
this  award  is  no  bar  of  the  a6lion.  *  7  H.  4.  30.  b.    1 1  H.  4.  bitrcmcnt, 
44.  b.  21  H.  6.  Arbitrcment  lo.  22lH.''6.  52.  b.1  ?*• '^-  ^'^ 

"^  -'  7H.  4.  3T. 

that  the  m^ing  the  award  does  not.of  itfelf  extinguiih  the  aftion,         Br.  Trefpafs,  pi.  84.  cilet 
7  H.  4. 30, Fitzh.  Replication,  pi.  52.  cites  S.  C.  and  that  by  the  refufal  he  was  reftored  to  hit 

[    109    ] 

[3.  If  an  award  be  that  one  party  Jhall  pay  a  certain  fum  of  *Fitxh.Ar- 
ffioney  to  the  other  in  fatisfa^ion  Sec,  at  a  certain  day,  in  an  bitremcot, 
a^ion  before  the  day  of  payment,  this  award  (hall  be  a  good  bar,  s.  c!^  ^  " 
becaufe  he  may  have  an  aftion  upon  the  award.  22  H.  6. 52.  b.  Br.  Arbitre- 
*  5  E.  4.  7.  vide  I -?  R.  2.  Arbitrcment  26.]  ""^^  P*- 

■^        ^    '  "^  -^  36.  cite» 

S.  C.  It  was  admitted  that  an  award  hot  executed,  as  to  pay  money,  is  a  good  plea  where  no 

default  is  in  the  party  ;'  and  fo  it  feems,  where  the  day  of  payment  is  not  come.     Br.  Arbitrementt 
pi.  3.  cites  20  H.  6.  18,  19. 

In  trefpafs,  the  defendant  faid  that  they  put  themfelves  in  arbitrcment  of  W.P.  of  this  trefpafs,  and 
of  all  quarrels  and  debates,  who  aivarded^  that  the  dtfendant  fay  to  the  plaintiff  los.  for  amendt  at 
Micbaelnuu  next.,  tvhich  day  is  not  yet  come  ;  judgment  (i  adlio  :  and  the  +  plaintiff  faid  that  this  is  no 
plea^  if  he  does  not  plead  that  he  has  paid,  or  has  been  at  all  times  re^y  to  pay  ;  but  quasre  inde.  Br. 
Arbitrement,  pi.  5.  cites  28  H.  6.  12. 

f  All  the  editions  of  Brook  are  (defendant),  aodtherefore  certainly  mifprinted. 

[4.  But  if  an  award  be  that  one  Jhall  enter  into  an  obligation' of  *  Br.  Arbi- 
lool.  to  the  other  before  a  certain  day^  in  fatisfaftion  &c.   in  an  ^l"'^^^^'^* 
action  before  the  d^,  this  award  is  no  bar,  becaufe  the  other  cannot  s.  c.-- 
compel  him  to  enter  into  an  obligation  at  the  day.     5  E.  4.  d.7.  5  Fitzh.  Arbi. 

E.4.  7.1  .     ■         .  '  trcment.pU 

^    '  J  14.  cues 

S.  C. 
[5.  If  an  award  y^^that  one  Jhall  pay  10/.  to  the  other  in.fatif* 
faction  of  all  trefpajfes  &c.  if  he  who  ought  to  pay  \i  tenders  it  at  the 
day,  and  he  [the  other]  refufes,  and  after  brings  an  a£tion  for  the 
trefpafs  aforefaid,  this  award  {hall  be  a  good  bar  of  the  a^ion,  be- 
caufe 


cites 


caufe  it  was  his  own  fault  that  it  was  not  paid,  and  he  bstb  bit 

rtmedyfor  the  money,  ] 
Br.  Arbitre«       [6.  If  A.  &  B.  fubmit  tfaemfelves  to  the  award  of  J.  S*  of  all 
]ncnc,pl.^6.  adtions,  who  awards  that  A.JhaU  make  an  Migatwn  which  Jball  he 
^''^^  LS'v  fialeJ  with  waxy  and  Jhall  bring  it  to  B.  and  B.  Jball  feal  it  to  A. 

accordingly,  y.     ^    .  ^  _.       -    '        t/  m      »  i    •         ^»         !»•      -•       .     n 

— Fiuh.  tn  fattsfaSfion  occ.     \i  A.  does  never  brtng  the  obhgatton  to  J9.  t» 

Arbitre.  Jialy  jet  this  award  {hall  be  a  bar  of  adions  brought  by  A.  which 

J4  "cites  ^^  within  the  award,  the'  he  had  no  means  to  compel  B.  to  en- 

s.c. ter  into  an    obligation,  becaufe    the  default  was  in  himfelf. 

Arbitrtmtnt    r    £,    a     7,] 
notexecuu     ^  -«■/-• 

§d  is  a  good  plea,  where  no  default  is  in  the  party.     Br.  Arhitrementt  p]>  3.  cites  29  H,  6.  xS»  19. 

It  is  no  plea  in  trefpafs^  that  the  parties  put  themfelves  in  arbitrement  ice.  by  which  iC  wastiWarJt 
ed  tbai  Aejhou/d  fay  20t.  judgment  &rc.  %uitbout  pleading  payment  \  butper  Choke»  it  is  4  goodplej^ 
if  the  day  of  payment  be  not  yet  come*     Br,  ArbiCrement,  pi.  26.  cites  9  £•  4.  5U    ^^ 

7»  An  award  to  pay  money  in  fatisfa£lion  is  pleadable  in  bar^ 
tho'  the  other  party  be  not  awarded  to  accept  it ;  for  the  award  of 
payment  of  money  vejls  a  duty  in  the  party-t  and  is  a  bar  in  debt, 
or  trefpafs,  or  aflumpfit ;  per  Holt  Ch.  J.  2  Ld,  Raym.  Rep^ 
965.     Trin,  2,  Ann.  in  Cafe  of  Squire  v,  Grevett, 


mijjion. 

[i.  TF  an  infant  fubmits  a  battery  done  to  himfelfy  and  an  award 
^  is  made  thereupon,  yet  this  fhall  not  bind  the  infant.     1 3 

H.  4.  12.  Dubitatur.] 
Br.  Arbitrc.       |^2.  So  if  an  infant  fubmits  a  trefpafs  done  to  him  in  bis  land^ 
4i."dt«       ^^  ^"  award  is  made  thereupon,  yet  this  (hall  not  bind  him. 
s,*c.  that  if  Contra,  10  H.  6. 14.] 

infant  fub- 
mits to  arbitreoienc,  and  aa  award  is  madci  this  (hall  bind  hiait  itM*  k  is  for  his  avail  to  ezcufe  him  of 
trefpafs,  whereof  he  is  impeachable  by  law  ;  per  Strange,  but  the  book  fays.  Quaere.  Br.  C<w 

verture,  pi.  62.  cites  S.  C.  and  S.  P.  by  Strange,  and  Quxre. Fitsh,  Arbitremeat>  pi.  4.  cites 

S.  C.  and  by  Babb.  and  Strange,  the  infant  is  not  bound  by  it. 

[   i»o    ] 

Br.  Arbitre-       [ j.  An  award  made  upon  the  fubmif&on  of  the  prediceffit 

7^tcT  P''''''  ^^"  *'*«^  thefuccejfor.     2  H.  4.  4.  b.] 

So  where  an       ^,  £)^^/  againjl  an  executor  upon  an  arbitrtnunt  made  in  the  lifi 

he^eenUie  3^/*^  tejtator.      It  vms  demurred  in  law>  becaufe  the  teftator 

piaintiflTand  might  have  Waged  his  law;    and  adjudged  without  argument 

the  inteftate  that  it  lay  not.     Cro.  E.  557.  Pafdi.  39  Eliz,  B.  R.  Hampton 

"^"fo?'    V.  Bowyer. 


the  fame  reafon  adjudged  for  the  defendant.     Cro.  E.  600.  pi.  8.  Mich  39&  40  Eliz.  B.R.  Bow- 
yer v.  Garland.— Sec  (E)  pi.  23,  Freeman  v.  Barnard. 

^*2,"*^'  .  5-  If  ^^  condition  of  a  bond  recites  that  an  infant  hath  fubmiittd 
s.'c.frgued  *'^^'^  ^«  awardy  and  that  therefore  the  defendant  binds  himfielf 
by  ihe        that  the  infant  Jhqll perform  it^  this  makes  the  bond  void  \  becaufe 

the 


ZiMtvtviittxt  no 

Ae  fttbmiffioh  being  void,  all  is  void  ;  agreed  per  Cur.    Mar.  Court,  na 
112.  p!.  189.     Trin.  17  Car.  in  Cafe  of  Rudfton  v.  Yates.  cordft!^ 

— -^PrMin.  Rep.  i  ^9,  140.  pi.  t6o.  Arg.  eitci  S.  C.  but  the  Court  feemed  to  deny  it ;  for  tho*  It 
be  void  as  to  the  lofant,  yet  the  obHgation  is  forfeited  if  be  does  not  perform  it.   Hill,  1 673.  in  Cafe  of 

Gill  V.  RuiTell. S.  C.  cited  Comb.  318.  Hi41.  6  W.  3.  B.    R.  Roberts  ▼.  Newbo!d,  but  the 

Court  held,  that  tho'  an  infant  cannot  fubmic,  yet  his  guardian  may  fubmit  for  him,  and  bind  himfelf 
that  the  infant  (ball  perform  the  award,  as  was  done  in  this  cafe  ;  and  Eyre  J.  faid,  that  there  arefc« 
veral  c^Us  that  the  fubmi0ioQ  of  an  infant  is  not  void  but  voidable,  contrary  to  Mar.  141. 

•6.  A  naan  may  fubmit  for  the  debt  of  another^  but  then  it  mu/i  2  Lev.  t%^ 
he  mentioned  y  for  the  Court  is  to  judge  upon  the  record  before  ^JT**^' 
them,  and  not  upon  affidavits  that  more  was  fubmttted   than  is  s.^c. 
rxprefled.     2  Show.  61.  pi.  47.  Trin.    31   Car.  2.   B.  R.  in 
Cafe  of  Adams  v.  Staley. 


(B.  a)  Who  Ihall  take  Advantage  of  an  Award* 


Br.  TrcC 


\l.  lY  jf.  hath  thecujiody  of  my  cattle^  and  during  the  cujlody  they  "J:   y  ^1 
*•  do  a  trcfpafs  to  B,  and  A.  and  B.  fubmit  this  trefpafs  to  ar-  cites' I.  C.*" 
bitrepent,  and  an  award  is  made^  and  A.  performs  it^  if  B.  brings  -; — Br.kr* 
trefpafs  againfi  me  for  this  trefpafs^  I  may  plead  ir\  bar  the  aw^d  ^*""*«'>^» 
between  the  plaintifiF  and  the  ftranger.     7  H.  4.  31.  b,]  S.  c?l^ 


CltM 


"Ibid, 
pi  4S.  cites  S.  C.  and  S.  P. accordingly ;  for  there  is  fatisfadion  by  the  ftranger  and  privity ;  quod 

noD  negatur  ;  but  Brooke  fays,Tavien  vide  librum  indc. Fitth.  Barre»pL  176.  cites  S.  C.  tliA- 

slaiotiffplcaded  No  award,  and  the  other  e  contra ;  quod  nota. 


(B.  a.  2)    Set  afide  for  Mifbehaviour. 

I.  jyEFORE  the  making  the  award  the  arbitrators  infifledupan 
"^  three  guineas  a-piece  to  be  paid  them  by  each  of  the  parties 
for  their  trouble  andexpences,  which  the  defendant  refufea  todo^ 
and  thereupon  the  plaintiff  paid  the  whole  money.  The  Court 
thought  it  dangerous  to  fufFcr  one  fide  only  to  give  money  to 
arbitrators,  and  fet  afide  the  award.  2  Barnard.  Kep.  in  B.  fi^ 
463.    Trin.  7  Geo,  2.  Shepherd  v.  Brand. 

(B.  a.  3)  Actions.  What  A<flions  lie  on  an  Award.  [  1 1 1  ] 
And  what  fliall  be  faid  Parcel  of  the  Award. 


X.  TF  a  man  be  bound  tofland  to  the  arbitrement  0 
^  aivards  that  he  Jhall  pay  10  L  there  the  obi i] 


of  J.  N.  who 


<ree  fhall  not 


tiave  debt  upon  the  obligation  and  upon  the  arbitrement  alfoy  per  Lit. 
tletoHf  quaere  ^  for  fome  faid,  where  trefpa^  is  put  in  arbitre* 
inent  &c.  who ''awards  as  above,  and  the  defendant  will  not  obey 
the  arbitrement,  the  other  fhall  have  trefpafs,  and  fhall  recover 
his  damages,  and  (hall  have  debt  upon  the  arbitrement  alfo ; 
quaere.     Br.  Dette,  pi.  23.  cites  33  fi.  6.  2. 

2.  Debt  upon  bond  for  performance  of  an  award ;  the  arbi-  I*>»<J-  cites 
trators  awarded^  that  defendant  Jhould  enjoy  fuch  a  houfe^  of  which  .^Jdged^c- 

the  cordingly. 


X 1 1  Stbitrentent 

Mich.  i8  the  plaintiff' was  UJfee for  ytars^  during  the  term^  paying  to  th^  plains 
"n  Cafe  of  tiff  yearly  20  i.  and  for  non-payment  thereof  debt  was  brought. 
Trcfham  v.  The  CouFt  held  clearly  that  this  was  part  of  the  award,  and  that 
Robins.—  debt  lay  on  the  bond,  and  fo  was  the  intent  of  the  arbitrators  ;  and 
«6^Mkh.^^*  jiidgnient  for  the  plaintiff.  Cro.  E.  2li.  pi.  I.  Hill.  33  Eliz. 
17  EHz.       B-  R-  Parfons  v,  Parfons. 

j3.  R.  S.  C 

&  S.  p.  by  Wray,  and  that  this  rent  {bould  not  ceafc  by  cviftion  of  the  land.  A.  and  B.  are 

bound  to  each  other  to  ftand  to  »n  award  ;  the  arbitrators  award  that  A.  (hall  make  a  leafc  for  years 
to  B.  rendering  rent  to  A. — A.  makes  the  leafe.  B.  docs  not  pa^  the  rent.  The  jufticcs  held  that 
the  obligation  is  not  forfeited,  becaufe  diilrcfs  or  debt  arc  the  proper  remedies.  But  if  the  award  had 
been  that  the  leffec  (houlJ  pay  the  rent,  the  obligation  had  been  forfeited.     Mo.  3.  pi.  8.  Mich.  i& 

H.  8.  Anon. Eendl.  1^-.  pi.  16.  Mich.  27   F    S.  S.  C.  &  S.  P.  accordingl/ ;  for  the  wx>rds 

(rendering  ccitaiti  rent)  are  not  parcel  ol  the  fublLiiicc  of  the  faid  aw.irJ,  but  the  makingthe  kafe  is 
tlie  eucdl  thereof. 

Freem.Rep.  j.  If  a  man  is  bound  to  perform  an  award  of  arbitrators,  and 
410.pl.c41.  accordinffly  thcv  make  zvi  award  to  pay  money^  in  fuch  cale  the 

Tnn.  167:;.  ,,  c-  /         ;     .  r  J  y  /-.,.-       * 

S.  P.  accord-  pctjon^o  whom  it  ts  to  be  paid  may  have  an  aclton  0/  aeot  tor  the 

ingly,  per      money,  and  declare  upon  the  aivard,  and  afterwards  he  may  have 

Cur.  Anon,  ^^^f/j^^  affion  Upon  the  bond  for  nrtt  performing  the  award  ;  per 

Rep.  415.     tot.  Cur.     Brownl.  55.  Mich.  5  Car.  Anon, 
pi.  550. 

Mich.  167$.  S.  P.  by  Twifdcn,  in  Cafe  of  Jcnkinfon  v.  AUiffon. 


(C.  a)  Declaration  upon  an  Award 

Br.  Dctte,  I.  jN  debt  upon  arbitrement  the  plaintiff  ought  to  count  for 
pi.  1 51.  cites  •*-  what  caufe  t bey  put  thcmfelves  in  arbitrement.  Br.  Arbi- 
^*  ^'  trement,  pi.  34.  cites  5  E.  4.  i. 

In  debtor  2,  In  (Ubt  tsff.  Upon  an  awards  the  plaintifFyit  forth  an  award, 
fuffidenVto  that  the  defendant  Jhould pay  to  the  plaintiff  loL  in  full  fatisfa^iom 
ihew  fo  &c.  It  was  ohjecled,  that  this  declaration  was  not  good,  be- 
much  of  the  caufe  it  did  not  appear  that  any  thing  was  awarded  to  the  d^ert^ 
thc^'^round  ^^^  '  ^"^  ^^  Court  was  clear  of  opinion,  that  the  plaintiff  is 
ofthe  ac-  not  bound  to  fet  forth  the  whole  award  in  his  declaration,  but  only 
tion,  and  it  ^  much  of  it^j  does  entitle  him  to  the  thing  &c.  and  if  the  defendant 
"icadin  of  ^^^^  impeach  the  award,  it  muft  come  of  his  fide.  Le.  72.  pi. 
Sic^awa^rd    97«  Mich.  29  &  30  Eliz.  C.  B.  Smith  v.  Kirfoot. 

with,  an 

P  \     fnteraiia;  and  judgment  accordingly.     Litt.  Rep.    3t2»  31^.  Mich.  5  Car.  C.  B. 

L     '^^     J     Leake  v.    Butler. Mod.  36.  pi.  87.  Hill.   21  &  22  Car.  2.  B.  R.  Rich  v. 

Morris,  the  declaration  being  inter  alia  was  held  naught,  by  Twifden  J. It  was  infilled,  that  in 

debt  on  an  award  the  plaintiff  need  not  fet  forth  more  of  the  award  than  makes  for  him  ;  and  this 
was  agreed  to  te  fo,  but  it  was  faid  to  be  otJberxv/fe  in  debt  upon  a  bond  [offubmijffton']  for  there  the 
plaintiff  muft  reply  to  the  whole  award,     i  Salk.  72.  pi.  9. 

If  a  'Void  part  ofthe  award  he  omitted,  (othdit  it  be  fuch  part  as  does  not  avoid  the  whole  award* 
it  may  be  well  enough  ;  for  where  an  award  contains  feveral  matters  to  be  done  on  the  plaintiff's  fide» 
all  which  are  well  awarded  and  to  be  perifrmed  by  the  plaintiff,  and  he  fets  out  enough  only  to  entiiSe 
him  loan  a£iion,  and  they  come  and  plead  no  award,  and  upon  oyer  it  appears  that  the  plaintiff  was  to 
do  more  than  he  fet  forth,  and  that  thofe  things  were  well  awarded,  viz.  that  the  award  was  well  as  to 
them.  It  was  faid,  that  in  debt  on  an  award  he  need  only  fet  out  fo  much  as  would  entitle  him  to  an 
adlion,  but  that  he  ought  to  (hew  fo  much  of  it  as  was  neceffary  to  make  it  good;  and  Holtfeemed 
to  approve  the  cafe  in  Lc.  72,  that  debt  lies  on  an  award  without  fetting  it  all  out ;  per  Holt  Ch.  J. 

12  Mod.  534.  Trin.  13  W.  ^.  in  Cafe  of  Furlong  v.Thornigold. LJ.  Raym.  Rep.  715.  Fore. 

land  V.  Thornigoldy  {ay^,  that  if  the  plaintiff  had  {hewn  all  the  part  of  the  award  that  was  good,  and 
had  omitted  to  ihew  partof  itlliat  wai  ill  in  itfelf  and  voidj  upon  iffue  of  nul  agmxi  h\\  that  would  not 

hay^ 
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li^YeWna  material  variance ;  and  HoltCh.J.  fald  it  had  been  ruled  before  upon  evidence  at  a 
trial  at  nifi  prias  at  Guildhall ;  and  Gould  J.  ruled  it  accordingly  at  the  fummcr  alTizes  in  the  home 
cilTuit. 

3.  Trefpaf5\  the  defendant /Zr^ix  an  arbitrement  in  bar ^  that  Thedccla- 
the  defendant  Jhould pay  to  the plaintif  20s.  upon  which  the  plain-  ""^^^Jl^Z^* 
tiiF  demurs,  bccaufe  he  does  not  allege  a  place  where  the  fub?nif-  pre/sany 
fan  tvasy  and  cited  q  H.  6.  5.  nor  does  he  allege  performance  of  "meorp/acc 
the  arbitrement,  and  does  not  anfwcr  to  the  vi  &  armis  ;  and  for  ^7«w-6* 
thefe  caufes  it  was  adjudged  for  the  plaintiff.     Cro.  E.  66.  pi.  atuardor 
13.  Mich.  29  &  3oEiiz.  B.  R;  Hare  v.  Gorge.  fubmijpaK 

^oas  madf  f 
Vut  if  the  defendant  pleads  that  the  arbitrators  made  no  award,  or  that  the  parties  did  not  fub- 
mit  (hsxnfelves  to  their  award,  the  plaintiff  may  reply  that  the  arbitrement  or  fubmiflion  was  made 
at  fucb  a  flace ;  agreed  by  all  the  juftices.     a  BrownL  1 37.  Mich.  9  Jac.  C.  B.  in  Cafe  of  Holcroft 
V.  French. 

4..  In  debt  upon  the  bond  of  fubmiffion  there  was  a  demur-  if  money  be 
rer,  becaufe  (as  was  infifted)  the  aftion  here  is  merely  grounded  J^^f^cd»and 
on  the  award,  and  therefore  there  ought  to  have  been  2Lprofert  of  tiff  brir!g!r 
it  in  Curia  ;  but  Roll  Ch.  J.  faid  it  is  not  neceflary  ;  and  Glyn  debt  for  the 
Ch.  J.  was  afterwards  of  the  fame  opinion,  though  the  award  muft  ^^^y  8^- 
be  pleaded  in  writing,  and  the  adtion  is  not  brought  on  the  award  without 
but  on  the  fubmiiEon  ;  for  the  award  i^  only  the  inducement^  and  ihewingthe 
the  Court  has  nothing  to  do  with  it  but  to  fee  whether  it  be  in  ^V^  °^ 
writing  or  not ;  and  afterwards  he  faid,  that  an  award  under feal is  this  is*goSi, 
nodeid^znd  therefore  need  not  be  produced  ;  and  judgment  ac-  and  the 
cordingly.     Sty.  459.  Trin.  1655.  Dod  v.  Herbert.  Sl^n  w 

his  judgment ;  agreed  by  Twifden  J.  who  faid  it  had  been  fo  adjudged.     Sid.  161.  in  pi.  14. 

5.  An  award  that  defendant  Jhould  pay  to  the  plaintiff  ^0  L  and  Sid.  t6o. 
that  the  plaintiff  Jhould  deliver  fuch  writings  andjign  a  releafe ;  the  J^^fi^g  *  ^* 
plaintiff  fet  forth  the  award,  but  did  not  allege  that  it  was  in  writing.  Court  in- 
Theplaintiffhadaverdi£t,butjudgmentwasftayedand  given  for  the  clined  ac- 
defendant,  becaufe  the  award  was  void ;  for  the  defendant  has  no  cwdingly- 
remedy  for  the  writings  and  releafe  upon  this  parol  fubmiffion,  for 

it  does  not  imply  a  promife  to  perform  it,  and  fo  it  is  an  award 
ofone  part  only.  Lev.  113.  Mich.  15  Car.  2.  B.  R,  Tilford  v. 
French. 

6.  An  award  was,  that  defendant  pay  the  plaintiff  fo  much 
money  at  fuch  a  time  and  place.  In  debt  upon  the  bond  the 
plaintiff  did  not  aver  that  he  was  ready  at  the  place  to  receive  the 
money ;  and  exception  being  taken  thereto,  Holt  Ch.  J.  held  that 
it  needed  not,  becaufe  the  defendant  ought  to  do  the  firft  a£t,  and 
therefore  if  he  does  not  come  and  tender  the  money,  tho'  the 
plaintiff  \>e  not  there  to  receive  it,  the  bond  will  be  forfeited.  Ld. 
Raym.  Rep.  533,  534.  Hill,  xi  W.  3,Doyley  v.  Burton. 
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(D.  a)    Plea,  Replication,  &c.   The  Manner  of 
fetting  forth  an  Award  in  Pleading. 

I«  tN  audita  querela,  Finch  faid  for  law,  that  arbitrement  id 
X  no  plea  in  tnfpafsy  if  the  defendant  does  not  fay  that  the 
arbitrators  awarded  that  hejhuuld  give  for/uthing  to  the  plaintiff^ 
mare  orlefs.  Quod'non  negatur.  Br.  Arbitrement,  pi.  6.  cites 
43  E.  3. 28. 

2.  In  debt  upon  arbitrement  the  defendant  cannot  plead  nut 
tiel/ubmijffion I  for  he  may  wage  his  law,  and  there  he  cannot  tra^ 
verje  the  caufe  of^  debt  nor  the  contra^.  Br.  Traverfe  per  &c. 
pi.  64.  cites  8  H.  6.  5. 

3*  In  debt  upon  an  obligation  the.  defendant  pleaded  indorfement 
Ujland  to  the  award  of  two,   ita  quod  fiat  citra  Mich,  and  that 
they  made  the  award  after  the  day^  abfque  hoc  that  they  m^ide  the 
award  before  the  day.     Cotton  J.  faid,  you  plead  ill ;  for  \tfuffices 
to  fay  ^od  non  fecerunt  arbitrium  ante  diem^  and  give  the  matter 
in  evidence^  and  fo  he  did  ^  quod  nota«     The  plaintifffaid  that 
they  made  award  before  the  day^  and  thai  the  parties  put  their  feals 
to  the  award  \  and  the  plaintiff  put  his  feal^  and  required  the  aefen^ 
dant  to  put  his  fcal,  and  he  refufed^  andfo  the  action  accrued  tic. 
And  fo  fee  that  upon  award  the  plaintiff  ought  to  declare  how  be 
has  performed  hispart^  and  in  what  the  defendant  has  broke  bis  part ; 
quod  nota^  and  fo  it  was  agreed  [in  time  of]  H.  8.     Chanter 
faid  the  fubmiffion  was  only  of  all  trefpafles,  and  therefore  this  is  not 
of  the  fubmiffion  ;  but  per  Newton,  this  is  a  thing  which  ^f^^^i!r 
upon  thefubmijfwn.     Br.  Arbitrement,  pi.  18.  cites  8  H.  6.  18. 

4.  In  trefpafs  it  is  a  good  plea  that  they  put  themfehes  in  arbU 
trementj  and  the  arbitrators  awarded  that  the  defendant  fhall  pay  to 
the  plaintiff  10 1.  atfuch  a  day^  which  is  to  come\  for  debt  lies  of 
it  when  the  day  is  come.  Br.  Arbitrement,  pi.  46.  cites  20 
H.  6.  12. 
Br.  Traverfe  5.  Detinue  hy  VT .  againfl  J ,  of  7.  obligations^  v/ho  faid  that 
Is*^  Qh  s^'   ^^^y  ^^^^  delivered  to  him  by  W.  and  T.  upon  certain  conds* 

s.  c. ^>on,  and  prayed  garnifhment,  and  had  it,  and  T.  camfe.  and  faid 

S.P.  Br.      that  the  faid  T .  and  W.  the  plaintiff  put  themfelves  in  arbitre- 

Gamiih,       njg,^^  of  the  faid  J.  and  B.  &c.  and  that  the  obligations  were  de^ 

aiH.i.^i!  liveredto  the  faid  y,  upon  condition  toflandpthe  award  of  the  faid 

J.  andB*  and  that  if  each  of  bis  part  perform  the  awards  that  each 

fhall  re 'have  his  own  obligation  ;  and  th^tifthe  one  breaks  the  award^ 

ahdthe  other  performs  ity  that  he  who  performs  it  fhall  have  both  ob^ 

ligations ;  and  that  they  awarded  thai  the  faid  W*  fhould  receive  the 

profits  of  the  manor  ofC  from  Mich,  20  H,  6.  till  the  feafi  of  the 

Annunciation  then  next  enfuingj  and  fhould  pay  to  the  faid  T".  at  the 

faidfeajlof  the  Annunciation  10  marks ^  and  thatiJ^t  laid  JV,  fever 

the  manor  by  itfelfandthe  land  in  £).  by  itfelf  into  two  partSy  and  that 

the  faid  T.  fhould  choofe  which  part  he  would  have^  and  hold  it  with'- 

out  impeachment  of  the  faid  JV.  and  that  if  the  faid  JV.  pay  to  the  faid 

2".  the  faid  10  marks  at  the  day  aforefiid,  then  he  fhould  fuffer  the 

faid 


fmJjy.  f 9  occupy  thefaid  moiety  peaceablv,  and  faid  thai  thefatd 
tV,  did  not  pay  to  him  the  faid  10  marks  ^p  his  obligation  belonged  to 
bim-f  and  as  to  his  own  obligation, /^/J  that  the  faid  JV,  did  not 
make  partition  of  the  faid  manor ;  and  in  cafe  he  had  made  the  par- 
tition he  was  ready  to  have  chofe  his  part^  and  tofu^er  him  to  retain 
bis  party  andfo  his  mxm  obligation  belonged  to  htm  alfo ;  and  the 
CmtthtMxItk't  plea*  double^  viz.  the  not  making  of  the  partition^  •S.P.  Br." 
and  the  nonpayment  of  the  10  marks.  Br.  Arbitremcnt,  pi.  22.  Double  Pie, 
cites  a  I  H.  6,  18.    But  Brooke  fays  Qu^re  inde.  f'^^' '"" 

6.  Whereupon  he  took  the  non-pa^Tnent  by  protejlation^  W  pro  ^^'  upo* 
pkdh  quod  non  fecit  partitlonem,     Markham  faid  the  obligations  ^^^o,^^ce 
were  delivered  upon  condition  as  above,  and  that  the  arbitrators  of  an  award, 
awarded  that  the  plaintifFfhould  pay  the  10  marks  to  the  faid  T.  Tht^tefn* 
and  make  the  partition  as  above;  znA  further  awarded  thaty  of-  ^J*^/^^" 
ter  the  partition  made^  each  of  them  fhould  releafe  all  his  right  to  fubmiJIian 
the  other^  and  that  T,  Jhould  make  the  faid  moiety^  abfque  hoc  that  wuj  of  all 
they  made fuch  award  only  modo  is^forma^  prout  &c.  And  per  Paf-  "^^f'  ^^^ 
ton,  if  all  is  as  you  have  faid,  yet  no  default  is  in  T.     For  if  T.  [ween  them, 
has  performed  his  part,  he  ought  to  have  his  own  obligation  j  and  the ar- 
and  if  W.  has  not  performed  the  award,  T.  has  caufe  to  have  ^^j.^/^ 
both ;  by  which  Markham  yi/rf  that  he  made  the  partitiony  and  paid  that  allfuht 
the  ro  marksy  and  that  he  was  at  all  times  ready  to  have  releafed  to  fiould  cea/e^ 
the/aid  T.  and  T.  had  not  releafed  to  him,  and  fo  the  obligation  be-  ^^]^^^^^ 
longed  to  him  ;  abfque  hoc  that  they  awarded  only  modo  l^  formay  bad  done, 
prout  the  faid  T.  has  alleged  i  and  after  per  Pafton,  the   (only)  The  piajn- 
cannot  make  ijfue.     Br.  Arbitrement,  pi.  22.  cites  21  H.  6.  18.  Jj^^/'J^'"' 
But  Brooke  lays  Quaere  inde.  farther 

a^tvarded 
tim  thedefatdaKtfl)9idd  fay  the  ^intifft^i.  on  fuch  a  4zjt  ^vbicbbe  bad  not  patd^  and  traverfed 
that  tbey  awarded  only  as  the  defendant  bad  alleged.  The  defendant  rejoined  that  tbe  award  %uat 
to  ^ay  tbii  15/.  at  tbe  houfe  ofj.  D.  a  fir  anger ^  and  then  tbe  plaint'. ff  to  releafe  all  ailions  to  tbe  day 
•J tbe  releafe^  vjbtcb  be  bqd^natdone.  Upon  this  plea  the  plaintififdemurfcd.  It  was  obje^ed  that 
^e  replication  was  iU^'for  that  the  plaintiff  had  traverfed  that  the  arbitrators. made  fuch  an  award 
**ly  ai  the  defendant  had  fet  forth  in  his  plea,  when  in  truth  he  did  not  alle^  any  fuch  thing ;  and  a 
thing  which  is  ootexprefsly  alleged  cannot  be  traverfed.  But  per  Coke  Ch.  J.  the  plea  here,  is  good 
without  a  ^averfe,  and  alio  with  a  traverfe  as  it  is  here  ;  and  per  Cur.  tbe  traver/e  is  good.  And 
IMendge  J.  faid  that  tuben  tbe  defendant  fkmdedtbat  tbe  a^utard  was  that  hejbould  ceafeallfuits^ 
thiijball  be  intended  to  be  tbe  whole  ajvard  ;  and  the  other  having  pleaded  that  they  awarded  more, 
he  may  well  traverfe  as  before.  AndCoke  and  Dodcridge  faid,  that  when  an  i^Tue  as  above,  without 
traTer€ng  that  the  award  was  only  as  the  defendant  had  alleged,  no  other  matter  can  be  pleaded  as 
here  of  a  further  award.     Judgment  for  the  plaintiff  in  B.  R.  and  affirmed  in  the  Exchequer  Cham- 

l>cr.    Roll  Rep.  5.  pi.  7^    Pafch.  12  Jac.  Linfey  v.  Afhton. 2  Bulft.  38.  S.  C.  the  whole  Court 

screed  clearly  ihat  the  defendant's  pleading  is  altogether  vicious;  that  the  plaintiff's  replication  is 
|ood,2Qdfo  judgment'forthe  plaintiff.  Godb.  255.pl.  352.  S.  C.  adjudged  for  the  plaintiff. 

7.  Thereupon  Markhamyi/W  by  proteflation^  that  they  awarded  Br.  Traverfe 
that  he  Jhould  pay  the  10  marksy  and  that  the  faid  T.  Jhould  have  the  P^^  ^^^^  P^* 
releafe^  which  is  nqt  delivered ;  but^^r  plea  fays  they  awarded  that  5.  c! 

the  partition  Jhould  be  made  of  the  fame  manor,  and  of  other  land  in 
D,  together,  which  he  did,  and  the  faid  T.  refufed  this  partitiony 
abfque  hoc  that  they  awarded  the  partition  to  be  made  fever  ally  of  the 
manorbyitfelfyattdofthelandbyitfelfy  prout  &c.  andPafton  maintain- 
ed  the  partition  to  be  made  generalh\  zndfo  ad  patriam ;  and  it  was 

aid 
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•Sec  pi.  6.  faid  there  that  anno  jg  the  ptirty  W2^s  not  permitted  to  take  Iffie 
upon  the  (*  only).  Brooke  fays  Quod  miror.  Br.  Arbitremcnt,  pl- 
22.  cites  21  H«  6.  i8. 
S.C.  cited  8.  In  debt,  where  arbitrement  is  pleaded,  it  is  2l  good  plea  that 
per  Cur.  8  ^jfgj.  f^g  J'ubmtjfton^  and  before  any  award  made^  the  plaintiff  dij-^ 
to*h3vc*bceii  charged  the  arbitrator  fuch  a  day^  year^  and  place  &c.  For  it  may 
held  a  good    be  countermanded.     Br.  Arbitrement,  pi.  49.  cites  21  H.  6.  30. 

bar,  with- 
out averring  any  notice  to  have  been  given  ;  and  fuys  that  fo  it  is  adjudged  in  28  H.  6.  6.  b.    6  H.  j* 

10.  &c. 

Hemuft  9.  In   pleading  an   award  the  party  ought  to  Jhew  the  place 

Ihew  where    ^f^^g  ffjg  j'ubmiffton  ivas  made^  and  the  names  of  the  arbitrators  ; 
fion  war* "    quod  nota.    Br.  Arbitrement,  pi.  i.  cites  29  H.  6.  5. 

made ;  and 

Jo  likewife  where  the  award  was  made.     Br.  Pleadings^  pi.  70.  cites  3  H.  7.  11. 

In  trcffafs  the  defendant  f  leaded  an  aboard  in  bar,  that  hejhouldfay  the  plaint  iff  20s.  bat  becaufe  he 
i\d  not  allege  a  place  tuhere  tbe/u6miffion  wns,  according  to  9  H.  6.  5.  nor  allege  performance,  nor  an- 
fwer  to  the  Vi  &  ArmiSfitwas  adjudged  for  the  plaintilf  upon  demurrer.    Cro.  £.  66.    pi.  13.  Mick. 
29  Sc  30  liiiz.  B.  R.  Hare  v.  Gorge. 

£  115  ]  10.  In  debt  the  condition  was  tojland  to  the  arbitrement  of  y, 
K.  between  the  defendant  and  the  tenants  of  JV.  C.  The  defendant 
Jaid  that  he  did  not  make  any  award  by  the  day.  The  plaintiff" faid 
that  he  made  award  between  the  defendant  and  P,  and  J^.  tenants 
&c.  The  defendant  faid  that  th:y  were  not  tenants  at  the  time  &c. 
and  a  good  pica,  without  faying  nor  ever  after ;  for  they  fhould  be 
tenants  at  the  time  of  the  arbitrement.  Br.  Conditions,  pi.  219. 
cites  39  H.  6.  6. 

II.  Debt  upon  an  obligation  by  J ,  C.  againftA.  S.  Wangford 
faid  Aftio  non,  for  after  the  obligation  the  parties  made  indenture 
oi  defeafance  upon  it,  quod  ft  utcrque  corum  Jleterit  ordini  R.  B.  and 
J.  W.oi  alla^ions^  quarrels^  debts  iifc,  and  of  the  rights  title^  and 
poffeffton  of  the  yl  part  of  the  manor  of  L.  it  a  quod  the  award  be 
made  and  delivered  before  Michaelmas  next  &c.  and  that  if  they  do 
not  "make  award  by  the  day^  then  they  jhallfland  to  the  arbitrement 
cf  IV,  G,fo  that  this  award  be  made  before  Chrifimas^  that  then  the 
obligation  of  him  who  performs  the  condition  (hall  be  void,  and 
the  obligation  of  him  who  breaks  it  (ball  be  in  force,  and  that  the 
arbitrators  took  upon  them  the  charge  of  the  arbitrement,  and 
fuch  a  day^  year^  and  place  awarded  that  J,  S.  Jhould  pay  to  the 
faid  J.  C.  10/.  and  that  A,  S,  foould  ceafe  from  all  fuits  which 
ihe  had  againft  the  faid  J.  C.  and  that  Jhe  Jhould  make  certain 
perfons  to  ceafe  a  decies  tantum  which  they  had  brought  againft 
cey  tain  jurors  who  pajfcd  between  the  plaintiff  and  defendant  in  af 
fifey  and  that  they  perform  the  award  which  the  fame  arbitrators  at 
another  time  made  tttiveen  them  of  the  ^d  part  of  the  faid  manor, 
and  after  thefe  things  pcrfotmedthat  each  Jljould reUafe  to  the  other  all 
anions  ;  and  the  defendant  faid  that  jhe^vlz,  A.  S .  for  her  part  had 
performed  the  awardy  and  paid  the  lol.  and  ceafed  the  fuits,  and  as 
to  the  2d  tart  of  the  manor  inc.  faid  that  the  arbitrators  did  not  make 
any  award  of  it^  &  hoc  &c.  and  Laicon  demurred,  and  the  other 
the  like,  and  exception  was  taken  to  the  plea,  becaufe  it  is  quod 

uterque 


kt^fti  arum  ftaret  to  the  arbitrement,  which  isy  that  as  foeU  the 
flaintiffas  tbi  difendant  Jhould  perform  every  party  and  yet  well 
per  Cur.  For  this  fliall  be  intended,  quoduterque  pro  parte  fua 
flabit  &  perforoiabit  ^c.  and  not  that  eath  Jhould  perform  both 
farts ;  and  this  is  alfo  explained  in  the  end  of  the  diefeafance^ 
whicli  is  that  the  obligation  of  him  who  performs  (hail  be 
TOidy  and  the  obligatioo  of  him  who  breaks  his  part  fliall  bo 
m  force,  and  therefore  this  is  each  for  his  own  part,  per  Cur. 
Attdnnotfaer  exception  was,  becaufe  the  defendant  faid  that  they 
Wtfir  no  award-ofthe  'j/ipart  if  the  manor  &c.  and  did  not  fay  if  the 
umpire  made  any  award  of  it^  and  yet  a  good  plea  per  Cur.  For  lif 
the  arbitrators  meddle  with  any  part,  the  umpire  cannot  meddle 
l^y  the  words  as  above,  which  are  that  the  arbitrators  (hall  maJce 
itdtira  feftum  Mich^  and  if  thev  do  not  make,  it^  that  then  the 
umpire  (hall  make  it»  Br.  Aroitrcm^nt,  pi.  29.  ci(es  39  H« 
6.  9. 

12.  Andgoodier  exception  was  taken,  becaufe  the  defendant 
fqid  that  Jhe  has  ceafed  in  thefuits^  and  did  not  fay  in  what  fmts^ 
nor  in  what  courts  nor  how^  by  nonfuit  or  otberwijiy  or  if  (he  did  it 
at  her  own  cofis^  and  yet  good  per  Cur.  For  ceafing  does  not  lie 
in  record,  but  continuance  lies  in  record,  which  ihall  come  of  the 
otber  part  to  (hew  if  any  fi^ch  thing  be^  Br,  Arbitrement,  pU 
29*  cites  39  H.  6.  9* 

13.  Where  an  arbitrament  is  pleaded  in  har^  it  is  fuffieient  to 
Jay  that  they  put  themfelves  in  SLWSLsd generally,  Br.  Arbitrement, 
pL  34.  cites  5£.  4p  I* 

14.  Debt  upon  an  obligation  tojland  to  the  arbltremenf  icCt  The  Br.  Ifllttf 
defendant  faid  that  the  arbitrators  did  not  make  any  award,  and  the  Joine<i,»pI. 
plaintiff  prift  that  they  did,  andyS  to  ijfue^  and  this  is  jeofail ;  for  ^*"S*pi'eaI 
ikt plaintiff  Jhall  Jhew  certainly  Vihat  award  and  *  where^  and  that  aer,  pi.  35- 
&e  defendant  in  fuch  point  did  not  perform  it ;  and  |Jie  de&n-  f^^^-  C. 
i^nt  (hail  fay  that  they  njade  qo  fuch  award,  and  the  plaintiff  *°**       '^^ 
(hall  fay  then  prift  that  they  did,  and  the  defendant  (hall  fav  prift  [   116} 
4kat  diey  did  notf    Br^  Pjeadjngs,  pU  88.  cites  5  £.  4. 100.  which  ther 

w(re»w«r4r 
tk  to  replet^t  *^  after  the  deijendant  would  have  pleaded  in  Var  i^  nAvo,  an^  was  not  fufiered. 
Vileis  it  wfre  a  thing  that  happened  fince ;  for  the  bar  was  good  before,  and  the  replication  ill,  anil 
^^  upon  repleader  Oiall  commence  atthe  default,  and  90t  before ;  quod  nota. 

^  Deit  upon  bond  for  performance  of  an  award.  The  defendant  pleaded,  nullum  arhitrium.  Th» 
^tafaSrepbed^  and  let  forth  the  award  made,  but  did  notjhenu  where  it  was  made,  and  whicli  it 
i^nibk.  It  was  adjudged  againjl  the  plaintitf'upQn  a  general  demurrer,  becaufe  it  it  matter  of  fub- 
^bnce.    Cro.  E.  7$S.  pi.  27.  Pafch.  42  Eliz.  C.  B.  Brettgn  v.  Pratt, 

In  debt  upon  bond  forperformance  of  an  award,  the  defendant  pleaded,  n»  award  made.  The 
j^akifaSrtplkd,andcofifeffed  HO  award  m^Ae,  hut  fayxtbaton  the  i  %tii  9/ AUguft  &Cf  the  umpire  mdde 
4nd  delivered  to  the  defendant  at  hit  houfe  &e.  an  umpirage  &c,  and  fo  lists  it  forth,  and  ailigns  % 
breach.  Upon  demurrer  it  was  obje^ed  that  the  plaintiff  di4  uot  Jhew  where  the  umpirage  was 
madej  w^ji  is  tnyerfable  ;  bul  per  pur.  this  cannot  be  objedled  after  no  award  or  umpirage  plcad- 
cd»  becanib  if  he  {hews  any  wing  to  make  the  award  void,  it  would  be  a  departure ;  and  judgment  for 
the  deiiendaot^  aifi  Ac.     3  Lev.  238.  Mich,  i  Jac.  2.  G.  B.  Barnes  v.  Harvey. 

la  debt  on  krhitration-bopd  the  defendant  pleaded,  no  attfard.  The  plMititiS  replifd  th^t  after  tb$ 
bond  made,  Mnd  before  the  time  limited  fof  malting  the  a'Utard,  viz.  30  die  Novembn't  anip  &c- 
per  ftfoddam  fcripfufi  fuum  arhitrii  adtunf  fiif  ibidem  faSfum  &c.  and  then  fcts  forth  the  awards 
The  defendaat  demurred*  becaufe  no  place  was  mentioned  where  the  award,  was  made.  The  Cour^ 
held  that  the  adtunc  &  ibidem  cannot  be  referred  to  the  place  in  the  declaration,  and  there  is  noplac^ 
mentioned  in  the  replication  ;  and  fp Judgment  for  the  defendant.  2  Vent.  72.  Mich.  1  W,  4c  M. 
i»C.  R    leighT.  War^,  J    *      -  w.  t 


£    1 1 8    1  S.  p.  by  Holt  Ch.  J.  acconiiii^y ;  but  adjornatnr.   ■        Show.  241.  S.  C.  favtt  it  wii 
in  writing,  and  therefore  rcaidyto  be  delivered,  and  adjudged  fat  the  plaiatifc  ■■■     ■ 
Caith,iS8.  Reuiby  v.  Manning,  8.-  C.  adjudged  for  the  plaintiff. 

23.  Debt  upon  bond,  the  defendant  demanded  oyer  of  the  con- 
dition, which  YfZ$/of  ibi  tirfortnance  of  the  award  of  A.  P,fo  as 
it  be  made  on  or  before  2ith  June  &c.  and  if  not^  then  to  Jiand  t» 
the  umpirage  of  &c.    tne    defendant  pleaded^   n&   award  made 
before  2jth  June;  the   plaintifl^  replied,    and  (hewed   that  the 
umpire  made  an  umpirage^  dnd  ajjigned  a  breach^  ivhicb  was  iU  i 
and  defendant  demurred.     Keeling  Ch.  J.  held  that  judgment 
(hould  be  for  the  defendant,  though  his  bar  is  ill ;  for  the  con« 
dition  upon  the  o3rer  is  part  of  the  declaration,  and  fo  it  appears 
by  the  replication,  that  there  is  no  caufe  of  adion.     But  all  the 
other  juftices  e  contra,  and  that  a  bar  fo  ill  in  fubftance  cannot 
be  cured  by  the  replication,  tho'  it  feems  to  admit,  that  no  award 
was  made  on  the  27th  of  June,  becaufe  it  fets  forth  an  umpirage 
made  after  that  day ;  but  fuch  implication  cannot  cure  the  bar» 
for  if  ^n  award  was  made  on  that  day,  then  the  umpirage  is  void 
in  itfeif.     Adjornatiu:  to  be  mediated  by  friends,  it  being  be- 
tween two  brothers.     Sid.  336.  pi.  2.  Trin.  19  Car.  2.  B.  R. 
Bamfieid  v.  Bamfield. 
Le?.i45.S.       24.  In  debt  on  bond  for  performing  an  award,  and  no  award 
C.  Adjudged  pleaded  \  the  \\9ATii\S  replied,  that  ante  exhibitionem  bilLe^  viz.  2J^lh 
Sr^-Salma'  7'^"^9  '*'  arbitrators  made  award;  the  defendant  demurred  gene- 
169.  S.  c. '  rally ;  it  was  agreed  by  all,  that  if  the  demurrer  had  been  &ecia^ 
adjudged  per  jodgment  {hould  have  been  for  the  defendant,  becaufe  iti^  plaintiff 
Sahitiff.—    ^""^^^  '^  *^""  replied,  that  the  arbitrators  made  their  award  Af- 
HeatiiV      fore  the  dof  limited  for  it  \  but  becaufe  the  demurrer  was  general 
W**-  5»'      the  plainufF  had  judgment.     Nota,  the  24th  July  was  within  the 
fcyiitis  '    fiibmiiSon.     Sid.  370.  ph  10.  Trin.  20  Car.  2.  B.  R.  SkixUier 
good,witli.    V.  Andrews. 

out  faying 

infra  tempus  limitatum  ;  for  they  may  traverfe  nullum  arbitrium  ftc  vidiout  tra?erfing  6it  ixf^ 

and  if  it  be  qqi  before  the  day,  the  juty  is  bound  to  find  it. 

25.  An  award  wzs  that  the  defendant  Jbould  pay  "^lOoL  to  die 
plaintiiF,  ttnd  that  they  Jhuld  give  each  other  general  releafes ;  in 
debt  upon  the  fubmijfion  bond,  the  defendant  in  his  plea,  confeffedy  that 
the  award  was,  that  hefbovddpay  fo  much,  and  execute  a  general  rt^ 
Uafe,  and  then  averred  performance ;  the  plaintiff  replied,  andten-^ 
dered  an  tffue  upon  nqn-payment ;  the  defendant  waved  the  tffiie,  and 
pleaded  an  infuffcient  rejoinder;  and  becaufe  neither  the  plaintiT 
nor  defendant  hadfet  forth  that  the  plaintiff  was  to  execute  a  reUal 
to  him,  andfo  the  award  as  pleaded  was  of  one  fide  only.  It  was  hel 
that  the  plaindff  could  not  have  judgment,  but  the  Court  looked 
upon  it  to  be  a  trick  in  pleading ;  they  would  not  give  judgment 
for  the  defendant,  but  gave  the  plaintiff  liberty  to  difcontinue 
upon  payment  of  cofts  ;  but  afterwards  it  appearing  on  an  Eng- 
li(h  bill  in  the  Exchequer,  that  there  was  male  pradice  of  the 
plaintiff  with  the  arbitrators,  and  it  being  like  wife  a  cafe  of  great 
extremity  upon  the  defendant,  the  money  awarded  being  x  iool« 
nore  than  the  very  penalty  of  the  bond,  ubi  revera  there  was  no» 

diiag 
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tKinff  due  to  the  plaintiff^  but  he  was  indebted  to  the  defendant^ 
the  defendant  was  relieved  againft  the  bond.    Saund.  326.  Mich. 

21  Car.  2.  Vcalc  v.  Warner. 

26.  Debt  upon  bond  for  the  performance  of  an  award  &c.  The 
defendant  pleaded^  no  award  made  &c.  the  plaintiff  replied^  and 
ftbwed  an  award  madi^  and  ready  to  be  delivered  to  the  parties  ; 
.the  defendant  r^ined^  that  the  award  was  not  tendered  to  him  on 
ibeday^  V  hoc  paratus  eft  verificare^  and  upon  a  demurrer,  this  re- 
joinder was  held  ill,  becaufe  it  was  a  departure  from  the  plea,  for 
that  was,  no  award  made;  but  the  rejoinder  was,  that  the  award 
was  not  tendered,  which  implies  it  was  made ;  befides,  this  re<* 
joinder  was  ill  concluded,  for  the  replication  fets  forth,  that  the 
award  was  ready  to  be  delivered  to  the  parties,  the  rejoinder  fays 
I  it  was  not,  which  is  a  negative  and  afErmative,  and  that  is  a  plam  f  no  1 
iflue ;  dierefore  he  fhould  have  concluded  to  ^e  country,  and  not 
have  averred  the  rejoinder.     Arg.  2.  Saund.  188,  189.  Mich. 

22  Car.  2.  Roberts  v.  Marietta 

4.  Debt  upon  bond  for  performance  of  an  award,  yS  as  it  be 
to  be  delivered  to  the  parties  at  fuch  a  day  and  place ;  the 
defendant  pleadedj  no  award  made  \  the  plaintiff  replied^  and  fet 
forth  an  awarti  delivered  to  the  parties  before  the  day^  and  at  another 
[    ^t  than  mentioned  in  the  fubmiflion,  and  upon  demurrer, 
I     rlale  Ch.  J.  held  the  replication  ill,  becaufe  it  being  only  the 
I     execution  of  an  authority,  it  ought  to  be  made  at  the  fame  day 
I     and  place ;  but  the  others  e  contra,  and  adjudged  for  the  plain- 
tiff, becaufe  the  award  was  delivered  to  the  parties  themfelves. 
2  Lev.  68.  Mich.  24  Car.  2.  B.  R.  Elborough  v.  Gates. 

28.  Band  v9Z!^for  performing  an  award  de  pramijjis  vel  aliqu^ 
ptnie  inde  i  the  defendant  pleaded,  no  award  made  de  pramijjis* 
On  demurrer  it  was  obje£ted  that  it  was  notjaid^  nee  de  aliqua 
forte  inde^  for  if  a  bond  be  to  perform  an  award  of  2  or  either 
of  them,  it  is  not  fuffcient  to  plead  that  thofe  made  no  award, 
widiout  adding,  nee  aliquis  eorum ;  but  if  an  award  is  to  be 
made  of  the  manors  of  D.  and  S.  or  either  of  them,  and  the 
award  is  made  of  D.  only,  it  is  well  enough.  But  as  to  the 
frit  part,  it  was  anfwercd  that  nullum  fecerunt  arbitrium  de 
pnemiffis  is  weU  enough ;  for  that  implies  nee  de  aliqua  parte 
inde,  efpecially  if  the  contrary  is  notjhewn  in  the  replication,  and 
therefDfe  it  mall  never  be  intended  diat  an  award  was  made  of 
foiDQ  part;  Curia  advifare  vult.  2  Mod.  27,  28.  Pafch.  2f 
Car.  2.  C.  B.  Bridges  v.  Bedingfield. 

29.  Debt  upon  b^nd,  the  defendant  craved  oyer  of  the  bond  Suhmifft^m 
and  condition,  which  was  to  perform  an  award,  fo  as  it  be  in  !J"  ^^^th§ 
writing  under  the  hand  andfealofthe  arbitrator,  and  upon  nullum  'Jxlrdbg  ' 
arUtristm  pleaded  the  plaintiff  replied,  and  fet  forth  an  award  madein 
under  the  feal  if  the  arbitrator  \  the  defendant  reyoins,  no  award  T/'JjJJifl^j 
under  hand  and  fealj  according  to  the  condition  if  the  bond,  and  J  the  pari 
tipcHi  a  demurrer  to  the  rejoinder,  the  defendant  had  judgment ;  ties  Scc.  chf 
for  per  Cut.  the  plaintiflF  ought  to  have  replied,  an  award  under  ^j^^^^ 
tke  haad  9S  weU  as  the  feal  of  the  arbitrator^  for  he  muft  plead  %t  uhitn, 

«  K  3  it  ton  mai^ 
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««  aviarJ  it  formally  as  well  as  produce  it.  2  Mod.  j?.  Pafcb.  28  Car.  2« 
Zi'I/^J    C.  B.  Columbcl  V.  Columbell. 

yWr/r,  and 

ready  to  he  delivered  to  the  parties.  Exception  was  taken*  bccaufe  it  was  not  ctprefsly  a^errei 
that  tfie  award  was  made  in  writing  as  required  bj  the  fuimiffioB  |  fc<l  non  allocatur,  bocavfe  it 
muft  necefTarily  be  intended  that  it  was  in  writing*  it  beinf^  pleaded  that  it  was  under  tke  hands  anl 
fealsof  the  arbitrators;  but  Hale  then  Ch.  J.  of  C.  B.  doubted.     Cited  by  Dolben  J.  Carth.  159. 

as  a  Cafe  in  C,  B.  when  he  was  at  the  bar.  Fuller  v.  Lane. S.  P.   and  the  Court  held  ^he 

replication  naught  for  want  of  an  averment  Frcem.  Rep.  415.  pi.  55c.  Mich.  1675.  ]es* 
kinfon  v.  Allifon. 

Submidion  was  of  all  controveHtes  between  the  parties,  and  the  arbitrators  to  make  andfpuhlijb 
their  a'ward  in  xjriting  under  their  hands  and  feah  Sec.  "Upon  nullum  arbitrium  pleaded  Ad 
plaintiff  replied,  and  Jet  forth  an  avfard,  per.fcriptum  fium  indentatum  fealed  wtb  the  feah  «f 
the  arbitrators^  to  pay  the  plaintiff  661.  and  avers^  that  the  a^ard  was  ready  to  he  deUveredto  tht 
parties  under  the  hands  and  feaU  of  tie  arbitrators^  and  affigns  the  breach  in  non-payment;  it 
was  objected,  that  it  is  not  a-verred  toat  the  a'tvard  tvas  made  and  puhlijhed  under  the  hands  and 
feals  of  the  arbitrators,  but  only  by  writing  indented  fealed  with  their  feaU;  but  it  was  aofwered, 
that  it  is  afterguards  faid  that  it  was  ready  to  be  delivered  &c.  under  their  hands  and  feaU^  whick 
is  Sufficient;  and  judgment  for  the  plaintiff ;  and  afHrmed  in  error.  Lutw.  558.  Mich,  il  W.  3. 
Lambard  v.  Kingsford. 

30.  Debt  upon  bond  for  performance  of  an  aiward ;  upon 
nullum  arbitrium  pleaded  the  plaintiif"  replied^  that  he  was  p^Jfejffid 
01  a  milly  to  which  the  defendant  pretending  titUf  brtwgbt  gn  ejeSl^ 
ment^  and  had  judgment  by  default ;  and  the  difpute  was,  whether 

I  the  defendant  {hould  have  it,  or  the  plaintiff  ihould  keep  it»  and 

thereupon  they  fubmitted  to  the  award  &c.  and  afterwards,  but 
before  the  time  for  making  the  awardy  the  iefeitdant  brought  an 
habere  facias  pojeffionem  upon  the  faid  judgmenty  and  the  mill  was 
delivered  to  him^  and  fie  nonfhtit  arbitrio  &c.  Upon  a  demurrer 
to  this  replicsttion,  it  was  infiited  for  the  defendant,  that  tho' 
[  120  ]  he  had  the  pofleffioni  yet  that  matter  is  ftill  arbitrable ;  icA 
per  Cur.  a  particular  controverfy  is  fet  forth  in  this  pieadifig, 
and  the  def;.^ndant  by  hi?  own  ad  having  taken  away  the  fubje^ 
matter,  has  alfo  taken  away  the  poflibility  to  make  an  aWard  of 
it.     2  Jo.  134.  Hill.  31  &  32  Car.  2.  B.  K.  Green  v.  Taylor. 

31.  In  debt  upon  bond  to  perform  an  award;  the  plaintiff 
pleads  an  award  that  the  defendant  Jhould  pay  to  the  plaintiff  (b 
much  &c.  and  that  he  tendered  it  accordingly^  and  that  ^  ptmntijjT 
refufed  j  the  plaintiff  replied  thai  the  umpire  awarded  the  money 
to  be  paid  in  fatisf action  of  all  controverfies^  and  that  the  defendant 
did  not  tender  it^  and  concludes  to  the  country  \  ^nd  upon  a  de- 
murrer it  was  infifted,  that  the  plaintiff  having  alleged  nev 
matter  in  his  replication,  he  ought  not  to  have  concluded  to 
the  country,  for  by  that  means  he  had  deprived  the  d^endani  of 
his  traverfe  to  the  new  mattery  and  therefore  cannot  have  judg-« 
ment,  efpecially  fince'it  does  not  appear  by  the  pleading  whether 
the  award  was  good  or  not ;  und  of  this  opinion  were  Jones 
Ch.  J.  and  Charleton,  but  Windham  and  Levins  e  contra,  be- 
caufe  the  defendant  having  admitted  the  award  tQ  be  goody  an4 
taken  upon  him  to  plead  performance,  he  (hall  not  afterward^ 
be  admitted  to  traverfe  it,  to  prove  it  no  award.  But  if  th« 
award  was  not  in  fatisfadlion  of  all  controveriies,  and  fo  an 
award  of  one  part  only,  the  defendant  ihould  have  pleaded  at  iirft 
no  award,  but  to  admic  bim  now  10  a  txaveric  to  prove  it  no 

award. 


twts^i  woqM  be  a  departure.     Court  divided.     3  Lev.  164. 
Pafcb.  36  Car.  2.  C.  B,  Seal  v.  Crow.  ' 

32.  In  Mt  on  bifTkl  /»  perfirm  an  award  in  writing  or  by  word  Carth.  156. 
of  mmth.     The  defendant  pkadtd^   no  award.     The   plaintiff  ^J^ig^'/^^,  • 
fopSidj  that  at  the  time  of  the  bond  and  award  he  had  an  aHionfer  cordingiy. 
^ndaiotts  words  againft  the  defendant^  and  that  the  arbitrators  did  ~ — -*"  « 
declare  and  publiih  their  award  thus,  viz.  that  the  defendant  aZard  tU 
jhould  fay  the  pUtintijf  12  guineas^  and  all  fuch  monies  as  he  had  v<ry  luordt 
oTtpendedin  and  about  the  profecution  of  the  plea  aforefaid^  and  that  «'<*^«^'^^ 
the  parties  Jhould  give  mutual  reUafes  to  the  date  of  the  faid  bond  but'tlvB  ' 
&c.    It  was  objected,  that  the  award  is  void,  becaufe  it  does  eiFea  and 
«<  mention  any  fuit  before  to  refer  the  (plea  aforefaid)  unto.     But  C«^ftance  of' 
per  Cur.  if  the  award  had  been  in  writing,  with  fuch  form  of  {hcrcforc 
expreffion,  it  could  not  be  good,  but  in  fetting  out  an  aivard  by  where  it 
parol  it  isfufficient  to  Jhew  the  effe6i  and  fubftance  of  what  was  ^*^^*^^^    r 
awardedhy  word  of  mouth,  and  it  is  fufficiently  fhewn  that  this  S-atores  dc 
award  was  made  concerning  the  aiSion  of  flander;  and  judg-  &fuper 
mcnt  for  the  plaintiff.     2  Vent.  242.  Mich.  2  W.  &  M.  in  P'*™^^^" 
C.  B.  Hanibn  v.  Leverfedge.  rum  &7c- 

.    ,  tcrminavc- 

nint.  It  is  tanUfliount  to  faying  that  the  arbiflators  for  the  conclufion  of  all  differences  betweea 
the  parties  accorded  &c.  and  judgment  accordingly.  Comyns's  Rep.  330.  pi.  167.  Mich.  6  Geo. 
I.  C.  B.  ThomlinfoQ  v.  Arri&in. 

33.  And  it  was  alfo  held,  that  the  plaintiff'  need  not  Jhew  that  I^  the  fitit 
there  was  caufe  of  a£lion\  for  that  is  left  to  the  arbitratorrs,  and  ^^7^  "^'^^i 
diey  have  power  to  award  charges  thereupon,  though  in  \}6jiT\{ 'Zvfi!^yit 
of  law  there .  was  no  caufe  of  adlion,  beCaufc  the  parties  have  the  award 
madethem  their  judges.     2  Vent.  242,  243.  Mich.  2  W.  &  M.  '^^ 
iuC.  B.  Hanfon  v.  Leverfedge.  Carth.  i(;6, 

IC7.  s.  c. 
'-—And  1  Vent.  143.  the  Court  faid  they  were  not  fatisfied  with  the  opinion  reported  by  Sideriin 
in  Spigumel*s  Cafe,  and  faid  that  he  was  then  a  young  reporter.     [The  cale  is  at  Sid.  X2.  pi.  9. 
Spigumcl  V.  Jcne.j 

34.  Submif5on  was,  ita  quod  the  award  be  made  &c.  by  <he 
arbitrators,   and  if  not,  then  ita  quod  it  he  made  de  pramijjis  by' 
the  umpire,  either  in  writing  or  by  word  of  mouthy  before  two 
voitruJfeSf  at  or  before  &c.     The  defendant  pleaded,  nullum  arbi- 
trium;  the  plaintiff  replied,  and  Ihewed  an  award   made  by  the 

umpire  by  word  of  mouth,  but  did  not  aver  that  it  zvas  made    [121   3 
t^e  witneffes  I  and  therefore  judgment  was  given  for  the  de- 
fiidant.     Lutw.  536.  IVin.  10  W.  3.  Wilfon  v.  Conftable. 

35.  Averments  arc    allowed  in  pleading  to  mal;e  an  award  The  allege 
good  J  per  Gould  J.  Ld.  Raym.  Rep,  612.  Mich.  12  W.  3.  in  ^'^^^^^  ^ 
Cafe  of  Clapcott  v.  Davy.  made  de  sc 

fuper  pracH 
niffif  fuppfiet  all  arerments;  per  Holt  Ch.  J.  Ld.  Raym.  Rep.  533.  Hill.  11  W.  3.  in  Cafe  of 
%lcy  V.  Burton. 

But  an  award  that  it  void  in  itfelf  cannot  be  made  good  by  an  averment  that  It  wai  made  de  & 
fiiperpr«miflij.     Id.  Raym.  Rep.  1^7,  Trin.  9  W.  3.  Bacon  v.  Dubarry. 

36.  In  debt  on  bond   to  perform  an  award,  the  defendant  i«  Mod,    » 
fkadedyjio  awards  the  plaintiff  replied^  and  fct  forth  an  award  ,y„y  v."'* 

K  4  %vitb  TJiomigi, 


tsi  dt6ttr0iittttt# 

S.  Ct  til.  tuitb  a  frofert  in  curia^  and  there  were  fev^al  material  $miJSoHs  I 
^e^^fen-  *^  defendant  craved  oyer,  and  demurred  for  the  variance  be- 
^Mti.—iA,  tween  the  award  in  the  replication  and  the  oyer ;  per  Holt  Ch* 
Kaym.Rep.  J.  in  debt  upon  a  bond  to  perform  an  award)  if  nul  agard  fair 
itndv^Hor-  ^  pleaded^  and  the  plaintiff  replies^  an  award  &c.  and  iflfue  is 
iiigoid  s.  c.  thereupon,  and  there  is  a  material  variance  betwten  the  award 
fays  the  given  in  evidence  and  th^  award  fet  forth  in  the  replication,  it  is 
Umta^  againft  the  plaintiff;  but  if  the  variance  be  only  by  omiffioR 
difcondnTie  ol  that  which  is  void,  it  is  no  material  variance  being  no  ma- 
upon  p^-  terial  part  of  the  award  ^  but  becaufe  the  variances  are  by 
"^^  omiffions  that  are  material,  judgment  muft  be  for  the  defe^idant, 

72  Mod.      1  Salk.  72.  pL  9«  Trin.  13  W,  3*  B.  R.  Foreland  v.  Marygold« 

Couitnej  T.  HomigDldt  S.  C.  v\6.  fays,  that  it  appeartd  on  the  oyer  that  it  contained  more  matter 
than  the  plaintiff  (hewed  in  hit  replication,  a|;d  that  H^lt  Q|i.  J.  adtifed  them  to  difcontinue  «i4 
fay  coilsy  9fii  ^  t^7  did, 


(E.  a)    Pleadings.     Of  fetting  forth  the  Breach 

q£  the  Award* 

!•  tN  pleading  performance  where  the  award  is  that  A.  Jhatt paf 
•*•  to  B,  20/.  and  then  B.  Jball  reUafe  to  him  totally^  and  A* 

brings  debt  upon  an  obligation,  it  is  fuf^cient  for  B.  to  fiem 

this  matter,  and  that  A,  has  not  paid  the  ao/.     Br,  Arbitrement, 

pi.  aS.  cites  36  H.  6.  15. 
.a.  So  befiallfay  if  he  him/elf  has  rekafed\  for  he  is  not  bound 

to  relcafe  till  the  other  has  paid  the  20I,     Br-  Arbltrem^nt,  pi, 

28.  cites  36  H.  6.  15. 

3*  It  was  faid,  that  in  debt  upon  arbitrement  he  may  traverfa 

the  arbitrement  or  wage  his  law.    Br.  Traverfe  &c,'  pU  245, 

cites  13  £.  4.  4. 

4.  In  debt  upon  an  obligation,  the  defendant  pleaded,  condition 
to  ftand  to  the  arbitrement  of  J.  and  N.yi  that  the  award  be 
made  before  fuch  a  day^  and  faid  that  the  award  was  net  made  hf 
the  day^  the  plaintiff  may  Jay  that  they  made  fuch  award  befora 
the  day^  which  the  defendant  in  fuch  a  pointy  and  Jhcw  pertain  in 
whaty  has  broken ;  for  he  (hall  (hew  the  breach  in  fome  point 
certain,  for  otherwife  aftion  does  not  lie  j  quod  qota,  Br, 
Arbitrement,  pK  4a.  cites  31  H.  8, 

5*  Suhmiffion  was  $f  all  matters^  fuits^  q^arrelsy  a^ionsy  and 
debates  whaifoever^  now  detending  between  them  at  law,  or 
otherwife  in  controverfy  between  them.  l^I^e  award  w^is  tQ 
fay  the  plaintiff  fuch  a  day  5/.  infatisfaiiion  of  all  accounts^  fuits  at 
fd^y  arrearages  $f  tithes  unjufUy  taken  at  any  time  before  &c. 
The  breach  ^as  alleged  for  not  paying  the  5/.  the  defendant  dc- 
hiurred,  becaufe  the  plaintiff  did  not  av^r  that  therp  was  any 
fuit  depending  &c.  at  tjie  time  of  the  fubmiflion  ;  for  if  there 
^  172  3  y^^  not,  the  award  Was  void  and  out  of  the  fubmiffion,  but  ad^ 
judged  by  ^  ju({|ces  (onlv  p|:e(ept]  fof  the  plftinti^^^  becaufe  it 


9d)ifrement.  t^t 

fidtiig  intended  tp  he  adjudged  for  matters  infultj  and  an  averment 
needs  net;  for  other  wife  every  award  may  be  avoided  by  fuch 
a  naked  furmtfe.  Cro.  £.  66.  pi.  14.  Mich.  29  &  30  Eliz. 
Folkr  V.  Spftckman. 

6.  In  debt  on  an  arbitration  bond,  the  defendant  pleaded,  that  ^*^5^ 
Ac  award W2LS^  that  defendant  pay  the  plaintiff' fuch  a  day  too/.  '^1^^ 
er  find  two  fufficient  fureties  to  be  bound  with  l)im  for  payment  at  thephintiC 

20/.  a  ytaTy  and  that  he  had  performed  the  faid  award.     The  Sav. 

plaintiff  replied,  that  the  defendant  had  not  paid  him  the  faid  ^g^'  ^*j}]^ 
tool  and  fo  affigned  the  breach  of  the  award  in  the  non-pay-  merv.  0i4r 
mcnt    Upon  demurrer  by  the  defendant  the  Court  was  clear  ^\^'^' 
6f  opinion  that  the  replication  was  good ;  for  tho*  the  award  be  ^J^^igJ^^ 
in  words' disjunctive,*  yet  in  law  and  fubftance  it  is  fmgle;  for 

ju  to  the  finding  fureties  the  award  is  void,  and  fo  nothing  is 
awardud  but  the  payment  of  the  lool.  at  the  day,  to  which: 
the  replication  is  a  full  anfwer  \  and  judgment  for  the  plain- 
tiff.  Le.  140.  pi.  194.  Hill.  30  Kliz.  C.  6.  Oldfield  v. 
tVilmcr, 

7.  A  fubmijjion  was  about  en  inclofure  between  Barton-Down 
and  North^Down.  The  award  was  rf  an  inclofure  between  the 
down  of  the  defendant  and  the  down  ofj.  S.  and  it  is  not  averred 
that  they  are  all  one.  And  then  tho'  the  ifiue  was  upon  nul  tiel 
a^bitrementy  yet  the  breach  not  being  well  affigned  there  cannot 
be  any  judgment  for  the  plaintiff,  Fenner  and  Clench  J.  ab- 
fentibus  aliis,  held  this  a  nraterial  exception,  and  fo  judgment 
was  ftajfed.  Cro.  E.  676.  pi.  5.  Trin.  41  Eliz.  B.  R.  Withers 
T.  Drew^ 

8.  Debt  upon  bond  to  perform  an  a\vard,  the  defex^dant  pleaded  Yelv.  152, 
w  award \  the  plaintiff  replied^  and   fet  forth  the  award^  but  '53-  s.  C. 
^Signed  no  breach.     It  was  moved  after  verdift,  that  the  repli-  cordingiyr* 
cation  not  having  affigned  any  breach,  there  was  no  caufe  of  per  tot.  Cur. 
siftion  J  for  the  bond  is  not  for  debt,  but  guided  by  the  con-  pneter  Wii- 
ditioti,  and   unlefs  the  Court  be  iatisiied  that  the  plaintiff  has  ^^Jg. 
pod  caufe  of  a£kion  the  Court  cannot  give  judgment,  and  this  mentftayed. 
%  a  defe£l  in  matter  of  fubftance,  and  not  helped  by  any  ftatute.  ' — ® c*^^*' 
And  of  this  opinion  was  the  Court,  and  judgment  was  ftayed.  accordingly. 
Cro.  J.  221.  pi.  2.  Pafch.  7  Jac.  B.  R.  Barret  v.  Fletcher.  Saund.  103. 

Arg.  fays, 
that  the  fUlntifh  not  haumd  in  any  cafe  tojhevt  a  breach^  unlefi  in  tht  cafe  of  an  ofvarJ^  and  the 
>^a  wfay  he  muft  do  fo  in  that  cafe  isy  becaufe  an  a^uard  may  he  good  in  fartf  and  moid  in  part^ 
nd  thereiiare  mnft  (hew  a  breach  that  the  Court  may  adjudge  if  he  has  well  conceived  his  adtion 
or  not  •  fof  perhape  he  has  brought  his  action  for  a  breach  of  that  part  of  the  award  which  it 
v^in  iddf,  and  fo  has  no  caufe  of  aSbion. 

h  debt  upon  bond  for  performance  of  an  award,  the  defendant  pleaded  nmt  fubmifity  upon  which 
tH«y  were  at  IfTue,  and  there  was  a  vcrdidif  for  the  plaintiff,  and  it  was  moved  in  arreft  of  judgment^ 
that  there  was  no  breach  aifigned ;  but  the  Court  held  it  good,  with  this  difference,  viz.  ^bert 
ifon  tie  oyer  the  bar  if  non  fubmifity  there  it  is  good  ;  becaufe  the  plaintiff  has  no  time  to  (hew 
a  breach,  but  is  forced  to  the  iffue ;  but  nvbere  be  it  at  liberty  to  reply  to  any  part  of  the  awards 
be  onght  alfo  to  Jhew  a  breach,  or  elfe  it  is  not  good  tho'  it  be  after  a  verdldL  6id.  190.  pi.  6. 
Tria.  18  Cv,  2.  P.  R.  Kind  v.  Carter. 

9.  Award  was,  that  the  defendant  and  one  ef  the  arbitrators  Cafe  upon  a 
Mid  enter  into  a  bond  of  81.  to   the   plaintiff  &c.     In  debt  Km« 
lirought  upo<»  th9  bofid  of  ful>iiii4ioo,  tb$  ]plai«iff  alleged  for  Hrard,  the 

breach,  Mmijlhm 


Ihi^if^nd  ^^^^^^  ^M  ^  defendant  and  Ac  arbitrator  had  not  entered 

iUawarJ  ^^^^  the  bond.     But  by  Doderidge  J.  though  they  2  jointly  had 

^at  of  that  not  cntercd  into  the  bond,  yet   it  may  be  that  the  difendant 

^^lfbtr"fot  f  ^^'^^  ^'^^  entefed  into  the  band^  and  the  arbitrator  need  not  enter 

in  tbefub-  ^^^^  ^^  becaufe  as  to  him  the  arbitrement  was  void  ;  and!  to  this 

iff^ojf,  and  the  whole  Court  agreed,  and  cited  L.  5  £•  4.  io8«  Godb.  164^ 

%gZ7^  165.  pi.  230.  Pafch.  8  Jac.  C.  B.  Pits  v.  WardaU. 

luat^  that  the  defendant  bad  npt  petf armed  that  tubteb  yuat  fubmittei  and  arhltrMeiy  ttee  arittrhiai 
fraedlQ'  ffrformavit  in  a/tpto,  ami  fo  to  iflue,  and  found  for  the  plaintiff;  it  was  moved  i^ 

arrcfl,  that  the  award  was  void  as  to  things  not  fubmittedi  and  the  breach  vras  ailigne^ 
C    '  23  3  in  that  as  well  as  in  the  other,  and  the  jury  had  given  entire  damages ;  fed  pef  Cttriam^ 

the  words  nee  arbitriam  performat/it  in  aiiquo^  refer  only  to  tbat  wbicb  %cas  Vftthid 
tbtfuhm*£ion^  and  for  the  reft  the  award  was  void,  and  by  confequenct  no  awardf  and  thenfote 
damages  could  not  be  given  for  that.     2  Roll.  Rep.  46.  Trio.  16  Jac.  B.  R.  Tomkin*  ▼.  Webb, 

Buift.  178.  10,  f  he  defendant  was  awarded  to  fay  the  plaintiff'  20/.  at 
BndgcsJ  Mich,  The  plaintiff  before  Michaelmas  releafed  to  the  defendant 
s.  c.  flys  dll  aSfions  and  demands.  The  whole  Cotirt  conceived  that  this' 
^e  whole  is  no  bar  to  the  phintHPs  aftion  5  and  Williams  Jf,  took>a  dif- 
dined  to'bc  fercnce  where  an  obligation  is  entered  into  for  payment  of  money 
of  the  fame  at  ^  day  to  come  ;  it  is  there  a  debt  and  duty  prefently^  and  n^aj 
opinion  with  [jg  dlfchareed  by  fuch  releafe  before  the  dky  of  payment ;  bat 

Williams  J.    ^t^-«°y'  c      ^j:  •  ^  *  a*  ^ 

and  that  the  ^"^^  '^  ^^  not  fo  m  Cafe  of  an  annmty,  rent,  or  m  an  aoiion  of 
plaintiff  had  debt  for  nOn-performance  of  an  aivard  for  payment  of  money  at 
^rlr^"^!^  a  day  to  come.  But  no  judgment  was  given,  Crou  J.  300. 
but"thc"'     P'-  4-  Pafch.  10  Jac.  B.  R.  Tynan  v.  Bridges, 

caafe  was 

ended  between  the  parties,  they  perceiving  which  way  the  Coint  inclifledt  and  fo  no  judgment  iv^MT 

given. Yelv.  214.  Bridges  v.  Einon,  S.  C.  fays  that  the  whole  Court  held  tiiis  releaf^  a^ 

a  bar  to  the  adlion,  and  Yeiverton  was  of  counfel  with  the  plaintiff.— >~BrownI,  Ii^.  S.  C.  but 
IS  only  a  tranflation  of  Yeiverton. 

II.  On  a  fubmijfion  of  a  battery  the  award  was  tbat  the  i$^ 

fendant  releafe  the  aBion^  and  the  plaintiff  to  pay  him  los,  infati/^ 

fuSfion  for  the  battery.     The  pidiintiS  fet  forth  that  be  tendered  ei 

releafe^  and  the  defendant  refufed  to  feat  it.     Defendant  rejoined^ 

that  he  refufed  to  feal  becaufe  he  was  not  paid  the  lOi.  in  fatiC- 

•    fa(Slion  of  the  battery.     The  Court  held  clearly  that  this  is  a 

good  breach^  and  not  to  be  helped ;  for  by  tendering  tbc  re* 

leafe  according  to  the  award  the  paytnent  of  the  jos.  wag  not 

thereby  difcharged^  and  therefore  the  fealing  it  by  defendant 

ought  to  precede,  becaufe  this  releafe  goes  only  to  difcharge  tba 

d£fion  as  to  the  battery^  and  the  refufal  to  feal  it  is  a  clear  breach  i 

and  judgment  for  tlie  plaintiff.    2  fiulft.  117.  Trin.  il  Jac« 

Bilfoord  v.  Flint. 

3  Bulft.  69.       12,  The  award vms  to  pay  money  on  or  before  the'  16  June  Sec. 

S^P^'adl*  ^^^  breach  ajfigmd  was,  that  he  did  not  pay  it  on  the  16  funei 

judged  ac.    but  all  did  agree  that  this  was  well  affigned ;  for  when  it  is 

cordingiy  in  alleged  that  it  was  not  paid  on  the  i6th  of  June,  it  was  not  paid 

qucr^cham-  ^^^^"^^  ^^e  day.    Bridgm.  90.  91.  Mich,  it  Jac.  Pcrryn  v. 

ber,  where    Barry. 

a  former 

judgment  was  affirmed.— —S.  P.  adjudged  accordingly,  -j  I^ev.  293.  Hill,  a  W.  &  M.  in  C.  B. 
Watnough  v.  Holgate.  -'  *%  Veat  iiu  S.  C.  the  Coun  inclined  that  the  award  was  good* 
Sed  adiornatur. 

13.  If 


o. 


13.  If  tbere  are  iwers  trtacbis  of  an  award,  jpou  may  ^gn 
tut  9ni  breach  of  tbem  in  a£Uon  brought  for  breach  of  the  award. 
Sic  didum  fuit.  Sti.  429.  Hill.  1654.  in  Cafe  of  Fowkes  v. 
Cfiipfye. 

14.  An  award  U  mah  a  kafe  before  the  a  I  0^*  which  was 
two  or  three  months  after,  ^nd  that  upon  making  theretf  thi 
UJfee  Jball  pay  50/.  The  queftion  was,  whether  the  leifor  ought 
to  give  notice  to  the  leflee  when  be  would  make  the  leafe ;  for 
otherwife  he  muft  always  carry  jol.  about  him.  Refolved  per 
Cur.  that  notUe  was  not  necejjhry^  Vent.  93.  Trin.  22  Car.  2. 
B.  R.  Collet  V.  Pad  well. 

15.  Upon  an  ill  plea  pleaded   in  award,  no  breach  need  he  3  l^«r.  24. 
(fBgneL     3  Lev.   j;.   Pafch.  33  Car.  2.   C.  B.  Bowyer  v.  ^^'^"^ 
Blorkfidc.  0^8.*' 

Genne  r. 
Tinker,  S.  P.  adjudged  atccordin^j* 

16.  An  award  was  that  the  defendant  /hould  pay  29/.  upon 
delivery  of  the  award  to  himi  The  plaintiff  averred  that  the 
award  was  delivered  to  hinr,  and  that  the  money  was  not  paid. 
It  was  objeded  that  the  law,  by  a  reafonable  conftru£tion  of 

the  award,  would  allow  a  rcfafonable  time  to  pay  the  money,  C  >^  1 
becaufe  it  was  to  be  i^upon  the  delivery  of  the  award,  and  that 
might  be  when  the  defendant  w^sr  oq  a  journey,-  or  far  from 
home  \  befides  the  plaintiff  fhould  have  alleged  that  it  was  not 
paid  upon  the  delivery  of  the  awards  nee  unquam  pojlea.  Bu^  the 
opmion  of  the  greater  part  of  the  Court  was  that  the  breach 
was  well  affigned,  and  that  it  ihall  not  be  intended  that  the 
money  was  paid  after ;  and  if  it  had  been  paid  after  within  a 
reafonable  time,  the  defendant  ought  to  have  pleaded  it ;  and  judg- 
ment for  the  plaintiff,  Lutw.  389.  393-  Hill.  2  &  3  Jac.  2. 
Strong  V.  Saunders. 

17.  Where  the  matters  awarded  are  diJiinSly  and  not  iht  ono 
depending  on  the  other^  there  the  award  may  be  good  as  to  one 
part,  and  void  againft  the  other  j  and  in  that  cafe  the  breach 
muft  be  affigned  in  that  part  that  is  ^ood  ;  per  Cur.  12  Mod. 
585,  Mich.  13  W.  3.  C.  B.  Lee  v.  Llkins. 

18.  An  award  was  that  all  fuits  Jhould  ceafe  between  A,  and  B* 
Refolved  that  the  profecution  of  a  juit  by  A.  agfiirtft  B,  and  C. 
is  no  breach.  10  Mod.  205.  Hill.  12  Ann.  B.  R.  Barnardifton 
y,  Foulyer. 


(F.  a)  Pleading*     Of  the  Performance  thereof,     i 

I.  JN  trefspafs  the  defendant  alleged,  arbitrement  that  he  Jhould  Br.Tref- 
^  ^  give  to  the  plaintiff  a  piece  of  cloth  ^  the  which  he  was  at  all  Jf^s  f  h!^ 


pafs,  per 
inat  Mutca^af. 


124  zmttmtnt: 

bitrement  is  that  he  did  not  refufe.    Br.  Arbitremen^  pi.  12.  citw  7  H* 

no  pica,  if      ^ 
hedoes  not    ^'  i** 
/ay  that  he 

has  paid  tbefttm  awarded^  or  has  beea  at  alltituM  ready  f  fay^  amd  yat  Uf  and  afer  tie  mtme^ 
in  Courts  and  this  vrhere  the  day  of  payment  is  paft,  as  it  Teems.'  Br.  Arbitrciiieat»  pi.  19. 
cites  8  H.  6.  25 S.  P.  Br.  Double  Pica,  pi.  43.  cites  8  H.  6.  25. 

'  2.  Arbitrement  is  a  good  plea  in  ravijhment  ofward^  that  the 
difendant  Jhould  re-deltver  the  infant  to  the  plainttff^  which  he  has 
done  \  ana  fo  It  feems  very  often,  that  he  who  pleads  arbitrement 
fhall  plead  the  performance  of  it,  and  it  is  a  good  plea  as  here 
without    deed  \   contrary  in  affife ;   per  Horton,  quod  Hank 
conceiHt.     But  qu^re  if  this  be  a  good  plea  in  affifey  tho'  it  was 
by  deed«    It  feems  that  it  is  not.     Br.  Arbitrement,  pi.  |6« 
cites  14  H.  4.  34. 
lodehcott        3,  He  who  pleads  arbitrement  ought  to  plead  that  be  has  per^ 
periform^ce  fi^^^^  '^'^  P^^U  andjhew  what  or  how^  or  to  fay  that  he  is  at  aB 
of  an  arbi.  timet  ready  to  perform  it ;  for  ocherwife  it  is  no  plea,     Qj^od 
trement»the  nota.     Br,  Arbitrement,  pi.  45,  cites  Fitzh.  Arbitrement,  10, 
^^    p.  aa  H.  6.  52.  and  19, +5  E.  3.  ,6. 

that  he  has 

xmiottimi  it  I   but  ought  to  ybfw  the  awards  and  htrw  be  btu  performed  it.     Mo.  3.  pi.  9, 

Pafch.  2S  R  8.  Anon. 

4.  So  in  debt  upon  an  obligation  with  condition  to  perform 
an  award,  which  was  to  effecff^  or  releafe^  or  pay  20/.  The 
defendant  pleads  performance  generally^  not  fhewing  which  of  them 
he  hath  performed,  and  ill ;  for  tho'  performance  of  any  one  of 
them  would  have  been  a  good  excufe,  yet  he  muji  Jhew  what  be 
hath  performed.     Heath's  Max.  51.  cites  27  H.  6.  I. 

5.  So  A.  and  B.  were  jointly  andfiveralfy  bound  tofland  to  an 
ctward  to  he  made  between  them  and  f,   S.     The  arbitrators 

I    125  ]  awarded  that  jf,  Jhould  pay  30J.  to  B.  and  that  B,  Jhould  pay  unt9 

J,  S.  1 0/1     In  debt  on  the  bond  it  will  be  no  good  plea  for  A.  to 

Jay  that  he  had  performed  the  awards  without  Jhewing  in  what 

manner  it  was  performed,  and  Ukewije  how  J9.  had  performed  it\ 

for  he  is  bound  to  him  alfo.     Heath's  Max.  51.  cites  Bendl.  5. 

6.  In  debt  upon  an  obligation  the  defendant  faid  that  the  obti^ 
gat  ion  was  indorjed  to  Jiarid  to  the  arbftrement  of  W.  N,  who 
awarded  that  the  plaintiff' fiall  pay  to  the  defendant  20/.  at  71  before 
Jtfichaelmasy  and  that  then  the  defendant  Jhall  make  a  releafe  to  the 
plaintiffs  and  that  the  Atkniznt  Jhall  be  nonfuit  in  Jkch  em  a&ien^ 
and  that  the  plaintiff  has  not  paid  the  20L  and  a  good  plea  ; 
for  the  defendant  is  not  bound  to  do  any  thing  as  here,  if  the 
plaintiff  does  not  firft  pay  the  20I.  by  which  the  plaintiff  (aid 
that  he  came  there  at  the  fourth  hour  of  the  vigil  of  St*  Haichaelj 
and  there  was  continual^  till  thefeaji  of  St,  Hdicbael^  and  neither 
the  defendant  nor  any  for  him  came  there  to  receive  the  2o/.  whilft 
the  plaintiff  was  there  readv  to  have  paid  it,  and  the  defendant 

faid  that  be  was  therefrom  the  lith  hour  of  the  vigil  till  thefeajiy 
&c,  ahfque  hoc  that  tie  plaintiffwas  there  ready  to  pay*  And  per 
Cu|:..  the  traverfeJbaU  not  bcjuffend'^  for  ilTue  is  tendered  before^ 


▼IX.  in  die  negadve,  Aat  the  plaintiff  was  them  ntiif,  and  tbe 
defendant  did  not  come  there,  therefore  it  fuffices  for  the  de* 
iendant  to  fav  that  be  was  there  ready  &c.  and  it  is  thi  part  ^ 
bhij  whofiaupof^  to  tendir  the  momyy  and  it  is  mtfor  the  othtr 
U  Jkmand  it  \  but  if  it  be  tendered,  and  he  refufes,  there  the 
odier  mav  allege  that  which  may  make  iiTuet  And  per  Danby 
indMoyie  J.  if  the  plaintiff  be  ready  any  time  before  Michael- 
mas to  pay,  it  fuffices,  and  he  is  not  bound  to  be  there  con- 
tinually.    Br.  Conditions,  pK  91.  cites  ^6  H.  6.  i^, 

7.  Avuard  was  that  H.  difcontinui  hts  fuit  againft  K.  and  Br.  CoadU 
bring  t9  K*  one  E.  hisfervanty  byfucb  a  day^  at  L,  and  he /aid  ^^'^    *  p^ 
tiat  be  d^centinued  tbe/uity  and  deUvered  E.  to  N.  by  command  of  X'cZo. 
JC  at  S,  in  the  county  of  JV.  whereas  H,  and  K*  were  fir  angers  fays  that  tht 
tQ  the  obEgationj  and  it  was  agreed  that  the  award  was  void  as  plaintiff  had 
to  E.  becaufe  the  fubnujjion  was  of  all  anions  perjinat,  and  //  is  j^^^Sl^^J* 
not  alleged  that  any  a^ion  was  pending  between  Ji,  and  K,for  E,  isnotgwd^ 
the  fervant  sf  K.  at  the  time^  &c.  and  therefore  it  is  out  of  the  becaufe  the 
fubmiffion ;  contrary  if  the  fubmiffion  had  been  of  all  actions  and  ^^fSL^ 
quarrels ;  but  per  Movie  it  is  fufficient  if  caufe  of  a£lion  was  ^Utfiat 
then  between  them  3  Brooke  fays.  Quaere  inde>'for  contra  per  ttdifeomtu 
Piifot  plainly.    Br*  Arbitrement,  pi.  27.  cities  36  H.  6.  8.         J^'iT*^    * 

in  xjuAat 
Comrtf  ner  if  it  wat  iy  plaint  w  hj  writ  j  for  he  ought  to  have  fald,  that  he  continued  it  to  fuch  M 
4^7,  aid  not  after.  And  alio  the  delivery  of  E.  at  another  place,  and  to  another  perfonthan  to  K. 
and  by  the  command  of  K.  is  not  good  {  for  K.  and  H,  wtrt  Jiraftgerj  to  the  c6ligathn,  and  a  ftrao- 
fcr  to  my  ohIigatioD  cannot  di/ptnfe  with  my  obligation,  and  betwera  ftraogers  it  fluU  be  performed 
ftri^Iy ;  but  the  party  and  privy  may  difpenfe  with  it^  as  where  it  is  to  pay  xol.  he  may  take  another 
tbin%  in  fatis&^oiiy  or  take  it  at  another  place. 

8.  But  where  it  was  awarded  that  H.  Jballpay  2od*  to  him  who 
brings  E.  to  K.  and  this  fame  H.  brings  E.  to  K»  there  he  need 
nat  plead  that  be  paid  2od.  for  he  cannot  pay  it  to  himfelf.   Ibid. 

9.  Two  fubn^itted  themfelves  to  ftaiid  to  the  arbitrement  of  Br.  Arbicrt. 
J.  S,  of  all  trejpaffes  Sec.  who  awarded  that  the. one  Jballpay  to  the  m«pt»pl< 
atber  40/.  fcilicet  10/.  in  handy  and  that  he  Jhall find  three  feveral  fg^*^' 
fureties  to  be  bound  every  one  in  10/.  to  pay  the  30/.  refidue  at  a  cer»  ai,  z\%.lS. 

tain  dayy  and  by  the  opinion  of  the  juftices  the  award  was  void  ;  accordingly^ 
but  he  fl>all  plead  the  award  verbatim  as  the  arbitrators  give  it,  and 
in  the  performance  be  Jhall  fay^  that  he  himfelf  was  hound  for  the 
payment  of  the  30/.  rejidue  at  the  day  &c.  zni  fljall  not  fay  if  he 
found  fureties  or  not ;  and  yet  he  (hall  be  excufedi  becaufe  he 
cannot  compel  the  fureties  to  be  bounds  Br.  Arbitrement,  pL 
39.  cities  17  E,  4.  5, 

10.  If  arbitrators  awardy  that  the  party  Jhall  be  hQund  to  pay  [   126   ] 
tbe  10/.  by  their  advicoy  this  is  void  ;  for  (hey  cannot  give  their 

mward  twice ;  contra,  if  they  award  that  he  (hall  be  bound  by 
the  counfel  of  the  other ;  per  Brian,  Nele,  and  Choke  ^  note 
the  diverfity.  Br.  Arbitrement,  pi.  51,  cites  19  E.  4.  i. 

11.^  Award  was  on  the  ift  of  May,  that  A.Jhould  withdraw 
bisfmt  in  trefpafs  againfl  B.  and  that  B.  in  fatisfadlion  of  the 
faid  trefpafs  done  to  A.  ihall  pay  fi.  lol.  and  that  A.  (hall  re- 
kafe  tbe  furety  of  (he  peace  which  he  has  agajnft  6.  jn  the  King's 

Bench \ 


t26  QMdtxttntxit* 

Beodi ;  A.  hf  hit  ottanuj  ntraxk  his  fntt ;  tbis  is  a  1>reacli  of 
the  award,  for  ft  #v^i&/  U  be  dene  in  perfgn.    Jenk.  136.  pi.  8o« 

12.  Award  was  madi  the  \ft  wf  Maj^  and  that  B.  Jhuldfay  N 
A.  lox.  injatisfafiim  of  die  tre^fs,  witbont  meutionrng  anf  time 
vf  ptfpneni\  and  tender  wat  made  of  the  (aid  los.  in  O&aUt 
AmbaeTis  next\  this  is  a  breach  of  the  award.  The  arbitrement 
IS  good,  tho'  no  time  be  mentioned.  Payment  or  tender  ought 
to  be  in  convenient  time  after  die  award ;  and  5  months  as  in 
diis  cafe,  between  the  award  and  tender,  are  not  a  convenient 
time.  A  tender  and  refuEd  of  die  los.  in  a  convenient  dme^ 
had  faved  the  obligadon  as  to  this  point.     Jenk.  1 96.  pi.  So. 

12.  If  two  are  bound  eadi  to  the  other  to  ftandU  the  award 
0f  y.  N.  who  awarded  that  the  tme  Jhall  pay  to  the  9ther  20/.  and 
thai  the  other  releafe  to  him  all  aSiions ;  per  Rede  Ch.  J.  die  one 
fhall  attend  upon  the  other  to  perform  this  award,  but  each  it 
bound  to  perform  his  part  as  Joan  as  he  can^  in  pain  if  forfeiture  of 
his  obligation  ;  and  (o  fee  here  that  there  needs  no  requefthj  him. 
But  per  Kingfmill,  all  fhall  be  performed  at  one  dme ;  and  per 
Brudnell,  the  me  is  not  bound  to  releafe  till  the  other  has  paid ;  the 
reafon  feems  to  be,  in  as  much  as  by  the  releafe  the  obBgation^ 
which  is  his  remedy  to  obtain  the  fum,  Jhall  he  determined  as  it 
feems.    Br.  Conditions,  pi.  86.  cites  21  H.  7.  28. 
Ikndl.  97.        13.  Debt  upon  bond  conditioned  to  perform  an  award  of 
|!'  ^^h       certain  perfons  &c.  ft  as  it  be  made  and  given  to  the  parties^   or 


ice. 


Matxlef-*  one  of  thtm^  btfore  &c.  die  defendant  by  way  of  protejfation  faid^ 

field,  S.  C  that  the  arbitrators  made  no  arbitreinent  (Sl  pro  placito  dicit  quod 

^*lca*w«  ^^  deliberaverunt  in  fcriptis  &c.  not  denying  but  that  it  was  lir- 

adjudstd  livered  by  parol  tofonu  of  the  pardes,  for  if  it  was  delivered  to  any 

naught,  for  of  the  parties,  tho'  not  to  aU,  it  is  fufiicient ;  and  fo  it  was  adU 

«^"??r*  i"<Jg«^  by  Wefton,   Brown,  and  Dyer.    D.  ai8.  b.  pi.   5. 

nvenintin    Mlch.  4  &  5  h\i%.  Anon. 

fcriptifi 

whercu  the  condition  is  (given  up  in  writing),  and  therefore  it  (hoold  be  (non  reddiderunt  in  Icrip- 

tii),  but  iayi  thii  is  otherwife  reported  in  Dyer,  and  that  he  (Bcndloefs)  was  of  council  with  the  ptaio* 

Bond  offttbmtjfnm  wai^fo  at  it  Be  ready  t*i  hedtHvereita  iotbpartletOHorbfforefiteba  day ;  the  de- 
fendant ^/r4</(r<^,  no  a^vard  made  ;  the  plainti6f  replied^  and  (hewed  an  aivard  ready  to  he. delivered  tm 
the  defendant^  that  be Jhould  pay  to  the  plaintiff  ^.  and  ailigned  the  breach  in  not  paying  it;  the  de. 
Cendant  demurred,  for  that  the  pUintiffdid  not  ihew  that  it  was  ready  tb  be  deUvered  to  both  parties, 
but  to  the  defendant  only  1  but  adjudged,  it  (hall  be  intended  to  be  ready  to  be  delivered  to  botb^  and 
if  it  wai  not,  the  defendant  ought  to  have  pleaded  it  at  firft,  and  his  pleading  it  after  is  a  departure. 
Lev.  133.  Trin.  16  Car.  2.  Br.  Garret  v.  Weeden. 

Bond  o^fubml/fion  fvatf  tta  aued  it  be  made^  and  ready  ie  be  delivered  fucb  a  day  ;  the  defiendalit 
.pleaded  an  award  ;  the  plain  Uffr^^/zVi/,  a  parol  awards  andavettit  tiui  made^  and  ready  tobeela^ 
livered  fucb  a  day.  On  demurrer  it  was  inlifted  that  a  parol  award  was  deliverable ;  for  a  man  ii 
faid  to  deliver  a  meffage  as  well  as  a  letter,  and  ^ere  is  an  oral  as  well  as  a  maiiual  tradition  ;  and  as 
a  parol  award  is  capable  of  delivery,  io  k  is  ready  to  be  delivered  from  the  time  it  is  agreed  uponi 
and  judgment  accordingly  for  the  plaintiflT.     1  Salk.  75.  pi.  15,  Trin.  3  Ann.  B.  R.  Oates  v.  Bfom* 

hill. ft  Mod.  160.  S.  C.  and  the  Court  at  firft  thought  the  words  (ready  to  be  delivered)  muft 

mean  a  delivery  in  writing;  but  afterwards  ibid.  176.  S.  C.  the  Court notwithftanding  a  Cafe  of 
Wood  v.  Ardist  in  C.  B.  all  held,  that  a  parol  award  is  capableof  a  delivery,  vis.  adeclaratioo  of 
it  to  the  parties,  or  either  of  them  if  theydefire  it;  and  that  it  is  ready  to  be  delivered  as  foon  at 
agreed  upon,  and  the  readinefs  need  not  to  be  averred,  becaufe  the  very  alleging  the  award  made  im« 
ports  it ;  and  per  Cot.  Cur.  judgment  for  the  plaintifi*. 

[     127    ] 

Award  was  j^.  An  awardwas  to  pay  the  plaintiff  loL  the  AtfttiAiXkt pleads 
f^^and*     '^  performance  j  the  plaintiff  re^lied^  non-payment  \  the  defendant 

y  rejoined^ 


%^mnd^  Aai  hi  tefukredii  to  the  plaintiffs  and  he  refufed  if. '  Dyer  feilareUaft. 
thought  this  a  departure,  lor  in  the  bar  the  defendant  pleaded,  that  ^am^pWA/ 
he  had  performed  the  award,  and  (hewed  how,  and  now  in  the  re-  perform" 
joiiideris  only  a  tender  and  refufal,  which  is  not  a  performance  ante \'th» 
of  the  award,  altho*  it  be  not  any  breach  of  k.    4  Le.  79.  pi.  1 68^  tlpIifftJbai 
29  Eliz.  C  B.  Clinton  v.  Bridges.  ^/^^  ^ 

pay  Aim 
Idc.  ld^  ddcn49nt  rejmnedt  ^t  be  xva*  ready  to  pay  hin  «/  the  day  and  place  ^here  ite^ 
Agreed  (hat  this  is  a  departure  ;  for  be  pleads  perfonRance»  which  is  all  one  as  if  he  had  pleaded 
payment  &c.  and  by  kis  pleading  ready  to  pay,  he  relinquifhed  his  firft  plea  ;  and  payment*  and  rcad^ 
^pay,  are  difleFcnt  iifitei.  Befides  he  does  n»tjaftirtb  the  ttwte  ^vbeM  be  tendered  itf  and  therefen 
jadgoent  was  given  Tor  the  plaintiff.    Sid.  io.pl.  $.  Mich,  iz  Car,  2.  C.  B.  B«acher  t.  Whitii]^. 

15.  In  debt  on  an  obligation  with  condition  to  perform  an 
award,  which  was,  to  df liver  up  all  the  houfes  be  had ;  the  defen- 
dant pleaded,  that  he  delivered  up  all  C^c.  vjitbout  Jhewing  what 
they  \i^re  ^  the  Court  were  cleai  of  opinion^  that  the  plea  was 
ill.    Le.  7 1,  pi.  95.  Mich.  %q  &  30  Eliz,     Brett  v.  Auder. 

16.  It  was  awarded,  that  defendant  Jbould  dif charge  andfave 
harmlifs  A.  fromfuch  an  obligation ;  he  pleads,  non  damntficatus% 
this  was  held  ill,  for  he  ought  to  fhew  how  particularly,  and  it  is 
not  enough  to  anfwer  to  the  damnification  only.  Le.  72 .  pi*  95* 
Mich.  29  &  30  Eliz*  Brett  v.  Audar. 

17.  In  debt  on  bond  to  ftand  to  the  award  of  J.  S.  ita  quod  it  ^ht/ubmjL 
h  delivered  to  either  of  the  parties  before  Mchaelmas.     The  de-  -^^']JJ^*  "* 
ftniajit  pleaded  that  no  part  thereof  was  delivered  to  him  before  Mi-  itvardbe 
ebaelmas.  It  was  infifted  that  if  it  were  delivered  to  any  of  them, it  delivered ta^ 
is  fufiicient;  but  all  the  jultices  (abfente  Anderfon)  held,  that  "'f/r^^' 
one  part  of  the  award  ought  to  be  delivered  to  each  party,  fo  as  he  ^le^M^cb. 
might  take  notice  thereof,  and  that  the  word  {either)  (hall  be  ex-  In  debt  the 
pounded  as  (every).     But  when  Anderfon  came  into  Court,  he  ^*'"'^ 
doubted  thereof,  and  the  matter  was  referred  again  to  arbitra-  "^^j  ^ 
tlon.    Cro.  £»  448.  pU  13.  Mich.  37  Sc  38£Iiz.  C.  B.  Parker  Hveredto  • 
T.  Parker.  bim^butdce, 

tnt/ay  it 
toaideitt/tred  to  tbe  defendant  aJfo  ;  adjudged  that  the  delivery  ought  to  have  been  to  both,  for  fo  the 
yfordfeitber  J  fgnifes  in  this  flakce,i  for  the  intent  of  the  condition,  that  evety  of  tbem  might  hav» 
Oimuiance  thereof,  and  judgment  ibr  the  defendant.     Cro.  £«  797.  pi.  44,    Mich.  42  &  43  Elix, 
C.  B.  ^lock  V.  Palgrave. 

18.  An  award  was,  that  the  defendant  Jhould  make fuhmifjion^  and 
acknowledge  himfelf  forry  for  all  trefpaffts  and  words ^  at  or  before  the 
next  Courts  to  be  holdenfor  the  manor  of  P»  the  defendant  pleaded 
that  be  wfut  to  the  next  Court  to  nnake  his  fubmifllon,  and  to  ac« 
knowledge  himfelf  forry  &c.  and  was  there  ready  to  perform  it, 
hut  that  the  plaintiff  was  not  there  ready  to  accept  it ;  per  Cook 
and  Fofter,  the  defendant  had  done  as  much  as  he  ought  to  do, 
and  becaufe  the  plaintiiFwas  not  ready  to  accept  his  fubmiiHon, 
he  was  difcharged  ;  for  it  is  perfonal  and  with  intent  to  make 
thenr  friends,  and  fo  both  (hould  be  prefent;  but  Walmfley  and 
Warburton  contra,  for  he  might  have  made  his  fubmiflion,  tho' 
the  plaintiff  was  not  ready  to  accept  it,  as  well  as  a  man  may 
fubmit  himfelf  to  an  award  of  a  man  who  isabfent ;  for  the  making 
it  is  only  to  ihew.  himfelf  forry  for  what  he  had  done  and  faid. 

Et 


Et  fli^ortutur ;  and  the  Court  moved  the  paftied  td  end  It,  be« 

caufe  it  was  a  trifling  fuit.    2  BrownL  48.  Hill.  8  Jac.  B.  R; 

Cartwrightv.  Gilbert* 
lt»]l  Rep.  19^  In  debt  for  performing  the  award  of  J.  S.  the  defendant 
7.  pL  9.  pUadid  that  J.  8.  ati^ardeJ^  that  whereas  there  was  a  fuit  in  Chan* 
uid^'dfor  ^^ h  '*' dfendant againft  the  plaintiffs  that  fuitjhould  ceafe^  and 
chedefta.  that  the  plaintiff  JhouU /land  acquitted  de  quabbet  materia  in  eadtm 
4flnt;— *  contenta\  and  avers,  toat  he  did  mt  further  profecute  the  faid  fidt^ 
r  ^^s'^i  ^"^  ^*^^  ^*^  plaintiff  ahuays  afierwards  Jletit  inde  quietus.  It  was 
8  C  and  objcfbd  on  demtirrer,  that  faying  quod  ftetit  quietus  was  not 
judginent  fuificient,  without  /hewing  that  he  was  dif charged  thereof  in  faff 0^ 
•owdi^lyi  and  how;  and  of  this  opinion  was  Doderidge  J,  on  the  firft  mo- 
SwiS*'*  tion }  but  afterwards  all  the  jufticcs  the  pica  good,  and  that  the 
sa.  VrttS  words  (ftaret  acquietatus)  mean  only,  that  by  that  award  he  {{laU 
nun  V,  be  acquitted,  and  it  differs  from  an  award  to  acquit  hin^  qf 
S^^C^'^ad-  *  ^^^^'  ^^^  ti^ro  he  muft  procure  an  actual  difcharge;  but 
judged  ac-  an  award  that  one  fliall  be  quit  againft  the  other,  is  a  good  bar 
PMrdingly.     in  z&JLOTi  brought  by  any  of  them,  and  judgment  for  the  defen^ 

dant.     Cro.  J.  339,  340.  pL  5.     Pafch.  12  Jac.  B«R.  Freeman 

V.  Sheen. 
j!tue!/\the  20.  In  debt  on  bond  for  performance  of  an  awards  which  wa$ 
mwmrdid  to  to  pay  the  rent  mentioned  in  Fuch  qn  indenture^  the  defendant  in 
flhmaH"  P'^^**^8  performance  thereof  neetfs  not  to  fit  forth  the  indenture^ 
"W,  MiM  but  may  refer  to  it  generally.  Vent.  87.  Triq.  23i  Car.  2,  B.  R. 
^ucb  iimett    Anon. 

freffed  in  the  Indenhftti  tb«n  it  mull  be  fet  fqrth  at  lapgej     Vent.  87.  Trin.  ii  C»r.  2,  B.  R.  Axioq* 
Tbeliktoivk  ^ynx^forfayment  of  money  given  bj  a  vtilt:     Vcjit  87.  Trin.  zt  Car,  2.  B.  R. 
*Aiioa« 

It  if  a  good        2^.  Award  was  to  releafe  to  the  time  of  the  award,  tender 

Tf^S^  S^V^*  "  *^'^X  il^Jfi'^  «  1°^'  Sid.  364-  pi-  I3t 

which  or.     Pafch*  22  Car,  2.  B.  R.  Baker  v.  Rochefter. 

dered  a  re« 

leafe  tq  be  given  of  all  to  the  time  of  the  award,  if  the  party  gives  a  releafe  of  all  Sfe,.  (0  the  fhfu  of 
the  f^bmijfion  \  for  that  part  of  the  rekaft  which  extends  to  the  intermediate  time  is  out  of  the  power 
of  the  arbitrators,     to.  Mod.  2C0.  B.  R.  Arahat  and  Brandon.  ■  ■     Per  Powell  J .  12  Mod.  588.  589. 
in  Cafe  of  Lee  V.  Elkinsy  cites  i  BLpU  Ab.  260.  and  Sid.  265.  [365]  per  Windham  and  HutL  29, 
contra  to  Roll  244.  [254]  and  Kevill  J.  cited  Hob.  109.  contra  to  Roll  Abr.  254. 

To  conftrue  4  tender  of  a  releafe  to  the  time  uf  fubmifiipn  to  be  good,  where  the  arbitrators  have 
erdered  a  releafe  10  the  ti^e  of  the  award*  would  be  to  make  an  award,  and  not  declare  thelawupo^ 
it,  and  then  farewel  a)l  awards  ;  per  Trevor  Ch.  J.     |2  Mod.  589.  590.  in  Cafe  of  I^e  t.  Elkim, 
■  -Show.  272.  Trin.  3  W.  &  M.  Phelps  v.  Alcock,  S.  P. 

If  the  arbitrators  a%»ard  reltefet  ab  initio  until  tbe  time  of  tbe  awards  and  the  party  rtkaftt  tititU 
the  time  of  tbe  fubmiffion^  this  it  a  go^  perfnmance  of  the  award }  per  Holt  Ch.  J.  XA,  Rajm, 
^ep.  xi6.Mich.  8W.  3. 

If  it  appear  23.  This  A'i;/r^/y  IS  to  be  o^fcrved  whcrc  an  ^Tw^r^  confifts  of 
«tfr/  o^M  ^'V''^  things^  and  one  of  them  is  void,  and  it  be  exprefsly  faid,  that 
Cward  was  Upon  performance  of  that  ^oid  thing  the  other  party  /hall  d^  fuch  ^, 
intended  a*  thing,  there  the  doing  of  the  void  thing  is  a  conaition  precedent^ 
Von{fa^*  and  muft  be  averred  before  aftion  againft  the  other  for  not  doing 
tbing'ibe^  his  part.  But  where  there  be  feveral  things  in  an  award,  and 
ing  done  on  fime  are  goodj  and  others  not,  and  i^  is  further  fajd  that  upon  per^ 
/X,1t  muft  firmancf  fr^mjforum  the  oftcr  (ball  f pleafe  for  thp  purpole^  thpr? 
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itTufices  to  make  dverment  ofpirformance  of  what  ts  well  awarded  «l'«  *»crc  is 
without  more.  12  Mod,  588.  Mich.  13  W.  3.  per  Powell  J.  '^"I'^^ll^^ 
citcsaKeb.  759.833.  [Pinkney  v.  Bullock  J  the  other 

fide  which 
^ns  defigned  for  it,  and  he  has  a  wrong  done  him  by  being  forced  to  pay  ibr  a  coDfiderjtion  which  he 
lu«  not ;  per  Trevor  Ch.  J.  iz  Mod^  5^0.  Lee  v.  filkins.Citei  2  X.ev.  3.  adjudged  in  the  Cafe  of 
B*rjravcv.  Atkins. 


(G.  a)  Plea  in  Bar. 

I.  pvEBT  upon  an  obligation  to  (land  to  the  arbitrement,  noH  s.  P.  Br; 
■*^  fecerunt  aliquid  ariitrium  ante  diem^  is  a  good  plea,  and  not  Negativa 
negative  pregnant.     Br.  Ncgativa&c.  pi.  17.  cit^s  b  H,  6.  19.    ^^,^  h!^7. 

^  7.  and/0 

qnod  ncn  dtliher»v!t  tirbitriitm  inferifiiu 

% 

i 

2>  In  detinue  of  an  obligation  the  defendant  prayed  garnijhment.  f  1 29  3 
The  %arnijhee  faid  that  it  was  upon  condition  to Jl and  to  theenvard'of 
IV,  N.  Jo  that  it  be  made  before  Eajler^  and  that  it  was  not  made  be^ 
fore  EaJieTy  and  therefore  he  prayed  delivery,  and  the  plaintiff faid 
that  it  was  made  upon  condition^  Jo  that  the  award  was  made  before 
Pentecojl^  before  which  feafl  they  made  the  awards  which  he  has  per -^ 
formed^  ahfque  hoc  that  the  fubmiffion  was  made,  fo  that  the  award 
was  made  before  Eafler  modo  &  forma  ;  and  well,  and  not  preg- 
nant.    Br.  Negativa  &c.  pi.  15 1.  cites  21  H.  6.  52. 

3.  In  trefpafs  the  defendant  pleaded  award  made  by  A.  B.  &c.  at 
ff\  itt  Com.  Af,  fuch  a  day,  that  the  defendant  Jhould  pay  to  the 
pfaintilF  20J.  in  fatisfaSiion  of  all  anions  &c.  which  he  paid  Off. 
Alderfl  faid  tie  arbitrators  at  D,  in  the  county  ofC.  before  the  award 
which  you  mentiony  made  an  award  that  the  defendant  jhould  pay  20X.  • 
emd  a  horfe^  which  borfe  he  has  not  paid.     Tne  defendant  maintain'- 

id  his  bar^  ahfque  hoc  thatthev  made  award  in  the  county  of  C.  as 
the  plaintiff  has  alleged,  before  the  award  made  at  W.  Prift,  and 
the  others  e  contra.  Br.  Confefs  and  Avoid,  pi.  20.  cites  22 
H.  6.  5a. 

4.  In  debt  the  defendant  pleaded,  condition  tofland  to  the  arbi-* 
tremntofy.  N.fo  that  it  he  made  before  Michaelmas^  and  delivered 
in  writings  and  faid  that  he  did  not  make,  arbitrement  by  the  day^ 
n^r delivered  it  tn  writings  notwithftanding  that  the  one  may 
fuffice,  yet  becaQfe  it  is  only  one  entire  condition,  therefore  he 
may  traverfe  it  in  all ;  1?y  the  opinion  of  the  juftices.  But 
Bropke  makes  a  quare  of  this  opinion  ^  for  it  does  not  feem  to  be 
law.    Br.  Negatiya  &c.  pi.  41.  cites  10  £.4.  6. 

5^  In  debt  (xi  arbitration-bond  the  defendant  pleads  atf  award 
made  of  3  things.  The  plaintiff  cannot  reply  that  it  was  nuide  of 
thofe  3  .things  which  he  has ^perfornud^  and  alfo  of  another  thing 
which  the  defendant  has  not  performed^  and  for  which  he  brings  his 
o£li(in.  If  the  defendant  fays  the  award  was  of  3  things  only^ 
abfque  hoc  that  It  was  of  the  4th  thing,  it  is  ill  i  but  he  ought  to 
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traverfe  ahfqm  hoc  that  the  award  was  made  ^4  things ;  %r  an  tr« 

bitrement  is  an  entire  thing  which  muft  be  entirely  traveried. 

Arg.  PL  C.  95.  a.  Hill.  5.  &  6  E.  6.  in  Cafe  of  Woodland  v.. 

Mantel!, 
i  Lc.  155.  6.  SubmiJJion  was  ef  all  centroverfies  between  the  flainiijfand  m^ 
»i.  189.  Jtranger  (brother  of  the  obliTOr  the  defendant).  The  award 
Cha?^n,^'  *^^»  that  the  brother  Jbould pay  the  plainttff  IfiL  viz.  20/.  at  Eajier^ 
S.  c.  and*  eitid  f  o/.  at  Mlchaebnas  next.  The  defendant  pleaded  Payment  $/ 
tficlwnd  the  joK  at  Eajler  \  but  as  to  the  lol.  he  pleaded  that  his  brother 
beiwftftS  ^'^^  before  Mich,  All  the  juftjccs  held  the  obligation  forfeited ;  but 
bwaufethe*  would  notgive  judgoicnt,  becaufe  the  penalty  (being  200I.)  was 
fum  tward-  great  for  fo  fmall  a  duty.     Cro.  E.  10.  pi.  6.  Kingvcl  v,  Kiiap« 

cd  IS  become  ^^^ 

•  duty. "^^'^* 

Raym.  41  ^ 

416.  S.  C.  cited  per.  Car.  as  adjudged. 

Ob  a  fubmilTion  by  A.  and  B.  the  award  was  that  A,  pay  to  B,  or  bh  afftgnt  \n/,  rvitAiii  tru0 
matubt^  and tbal  mpam  paymtMi  thtyjh^mld  give  mutual  relea/es.  B.  died  xuitiiu  the  %  morrths^  zad 
kit  the  plainrilThii  eiecutrii.  Adjudged  that  the  30I.  (hall  be  paid  to  the  euecurrixj' vid  that  ihe 
0ught  to  rtUafe  all  ^^tmmm^^  which  the  te^aibur  had  againft  the  defoidant.  a  Venu  249.  Micb« 
6  W.  &  M.  in  C.  B.  Daun^y  v.  Vefey. 

J«*^^-  49-  7,  Debt  upon  bond  to  ftand  to  the  award  of  A.  B.  who  award" 

Awdcr,  '^  '^^'  ^^^  defendant  Jhould  pay  to  the  plaintiff  ^oL  hut  appointed  nv 

S.  C.  ad-  certain  day.     The  defendant  confefted  the  award^    but  faid  the 

judged  ac-  plaintiff  never  required  him  to  pay  tt;  and  upon  demurrer  it  was 

^wf*?!^  ^^^^  ^^  P'^*»  bccaufe  the  defendant  at  his  peri!  ought  to  pay  it 
Brett^ffCafe,  in  Convenient  time,  and  the  plaintiff  need  not  makt:  any  requeft  ; 

S.  c.  ad-  and  judgment  forxhc  plaintiff!     Goldlb.  63.  pi.  1.  Mich.  29  & 

I^tii7;  30  Eliz.  Brett  V.  Andrews, 

— Le.  71. 

f  I.  93.  Brett  T.  Audar,  S.  C.  adjudged  for  the  plaintiff. 

C  ^3^  ]  8.  Sulmiffton  viras  to  perform  an  award,  ita  quod  ft  be  madi 
before  Eqftcr^  of  all  conttoverftes  kc.  Tht  dtkndznt  pleaded^  ng 
award.  The  plaintiff"  repliedj  and  (hewed  an  awardy  and  affigned 
the  breach.  The  defendant  rejoined  that  on  16  Mar.  before  the 
award  madcy  he  difcharged  the  arbitrators^  and  fo  concluded  as 
before,  no  award.  T^he  Court  held  that  judgment  fhould  be 
for  the  plaintiff;  for  by  the  rejoinder  the  defendant  had  fhewed 
that  he  had  forfeited  the  bond,  tho*  that  be  another  matter  than 
is  in  the  replication,  and  fo  he  ihall  have  judgment  fuper  totam 
materiam  according  to  Francis's  Cafe.  Win.  75.  Pafch. 
22  Jac.  C.  B.  Wcftly  v.  King. 

9.  Where  the  fubmiflion  was  to  an  award,  and  in  an  a£Hon 
6f  debt  upon  the  bond,  and  nullum  arbitrium  pleaded,  the 
p\zint\S  repliedj  and fet  forth  the  award  \  but  did  not  allege  that 
it  was  delivered  up  by  the  arbitrators  according  to  the  fubmiffion^ 
Upon  demurrer  to  the  replication  it  was  held  well  enough,  tbo* 
the  award  was  not  alleged  to  be  delivered  according  to  the  fub« 
miflion.     Style  1 10.    Trin.  24  Car.^B.  R.  Langly  v.  Wybord. 

10.  hfubmijjion  was  by  parol  of  all  contrwerfies  to  the  award  of 
A.  and  S.  when  tfaey  (hould  hare  leUiire  to  make  \X^  and  pro- 
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mifed  etch  to  {»y  the  odier  fo  much  if  be  did  not  fiand  to  the 
award.  In  ca/i  upon  this  promife  the  plaintiff  averred  that  thg 
defendant  did  not  Jiand  t9  it  ice.  The  defendant  pleaded  that  % 
mays  afler  he  revoked  the  fubmiffwn.  The  plaintitt  replied  that 
a  jrears  after  he  requefted  A.  and  B.  to  make  award,  and  that 
thev  had  leifure  &c.  but  he  did  not  anfwer  to  the  revocation^ 
and  therefore  the  replication  was  held  ill.  Sid.  281.  pi.  lo. 
Pafch.  18  Car.  2.  B.  R.  Nugate  v.  Degelder. 

ir.  lo   debt  on  an  award  the  ^^/^rf^  0/ limitations  is  no  plea  Lev.  177, 
in  bar,  becaufe  it  is  not  an  adlion  which  is   grounded   upon  Hodifoa  t. 
lending  or  contra£l^  which  debts  are  only  within  that  ftatutc.  " *c**Jjj 
Sid.  415.  pL  16.  Pafch.  21  Car.  2.  B.  K.  Hodfden  v.  Har-  Coartin. 

ridge.  clmcd  that 

It  was  oot 
wiihxB  the  ftmtute;  tc  adjomatur.— — 2  Saoind.  64.  S.  C.  adjudged  for  the  plaintiff.  ■  See  Fia. 

Rep.  314.  Trio.  50  Car.  2.  in  Chancery,  Sweet  v.  Hole. 

12.  Debt  upon  bond  conditioned  to  perform  an  award.  The 
defendant  pleaded,  no  award  made.  The  plaintiff  replied^  and 
Jhewed  award.  The  defendant  rejoined^  and  Jhewed  other  par^ 
ticular  matters^  which  be  averred  to  be  notified  to  the  arbitrators^ 
and  of  which  they  made  no  award  &c.  And  upon  a  demurrer 
it  was  objected  that  this  rejoinder  was  ill,  becaufe  the  defendant 
did  not  traverje  the  award  fet  forth  in  the  replication  \  but  Jones 
and  Whitlock  J.  held  that  the  traverfe  fhould  have  been  by  the 
plaintiff,  and  defendant  ought  only  to  maintain  the  bar,  it  being 
in  the  negative ;  for  a  negative  waves  an  affirmative  before,  and 
ht  that  pleads  in  the  negative  Jhall  not  take  the  traverfe  ;  and  here 
the  right  order  of  pleading  is,  when  the  defendant  pleaded,  n» 
award,  for  the  plaintiff  to  reply,  an  award,  and  then  to  fet  it 
forth,  and  affign  a  breach  (and  yet  the  breach  is  not  traverfable), 
and  then  the  defendant  inall  rejoin,  nullum  tale  fecerunt  arbi* 
trium,  and  fo  maintain  his  bar.  Palm.  511.  Hill.  30  Car.  2« 
B.  R.  Farrer  v.  Gate. 

13.  An  award  cannot  be  pleaded  in  bar  of  any  a£lion,  unleft 
it  appears  that  a  prefent  fatisfaSfion  of  the  demand  of  the  plaintiff 
'^^s  given  by  the  award  ttfel/y  or  one  that  was  executed  after^  and 
hefore  the  action  brought j  or  for  which  the  plaintiff  ma j  have  action. 
This  was  cited  by  Treby  Ch.  J.  in  pronouncing  judgment  for 
the  plaintifi^  as  mentioned  bv  the  plaintifPs  counfel ;  and  he  faid 
that  the  books  go  upon  theie  differences,  viz.  If  the  award  be 
for  payment  of  money,  and  the  day  of  payment  is  pa/lj  the  adual 
payment  muil  be  pleade^lf  or  a  tender  and  refufal,  which  is  a 
payment  in  law  ;  but  if  the  day  of  payment  is  not  paj}^  there  it  [  131  3 
fufficesto  plead  the  award  itfelf,  becaufe  the  plaintiff  has  remedy 
for  the  money  by  an  aAion  of  debt  on  the  award ;  but  if  the 
award  be  to  do  a  collateral  ^,  as  to  feal  a  bond  to  the  plaintiff, 
or  the  like,  there  tho'  the  day  is  paft,  yet  the  pleading  of  the 
award  fluU  not  bar  the  plaintiff,  if  the  defendant  does  not  like* 
wife  plead  that  be  has  pej;formed  what  was  awarded  on  his  part, 
valefs  he  affig^s  ibme  default  in  the  plaintiff  as  a  reafon  why  it 

L'  2  was 


was  not  done.     Lutw.  56*  Hill.  6  W.  3.  in  Cafe  of  Dighton  t. 

Whiting. 
6  Mod.  221.       14..  Award  of  a  collateral  thing  in  fatisfa(Slion'is  a  good  pica 
Baii^s!  C    ^i^f^o^t  Jhiujing  a  performaneey  per  Holt  j  but  per  Powell  it  muft 
and  ibid.       be  averred.     I   ^k.  76.  pi.   19.  Mich.  3  Ann.  B.  R.  Parfloe 

222.  s.  p.    V.  Bailey. 

accordingly,  « 

by  Holt  Ch.  J. 2  Ld.  Raym.  Rep.  10^2.  Purflow  v..  Baitey*  S.  C<  accordingly }  but  the  Couit 

would  not  give  judgment!  becautc  it  was  a  trifling  affair. 


*^  (H.  a)  Submiflions  and  Awards,  by  Rule  of  Courts 

l."tX7HEN  the  psiTty fubmits  himfelf  to  an  abitrement  by  an  ex^ 
^  trajudicial  courjij  as  by  confent^  there  he  cannot  be  fued  in 
equity  or  imprijoned  for  ^non-performance  of  the  award,  unlejs  be  has 
at  any  time  agreed  or  ajfented  to  it\  but  when  by  any  court  the 
matter  is  referred  to  gentlemen  of  the  country,  and  the  party 
will  not  ftand  to  it,  the  Court  may  commit  him,  for  upon  the 
matter  that  was  the  award  of  the  Court.  Noy.  141.  Bendick 
V.  Thatchef. 
A.  and  B.         2.  At  Aifi  prius  fubmiflion  by  rule  of  Court  was  to  Hale  Ch. 

in  Court"  ^'  ^"^  ^^^  P^^^y-i  o?.^^^ft  whom  the  award  was  afierwards  madt^ 

figned  an  revoked  it  before  the  making  it.     The  award  being  tendered  to  him 

orderly  ^o  be  performed,  he  infilled  that  he  had  revoked  it.     An  attach- 

tcfer  thci^  ment  was  prayed  againft  him  for  this  contempt,  but  the  Court 

matters  to  denied  it,  tho*  fome  cafes  were  cited  in  which  it  had  been  lately 

arbitrator  done;  for  they  fa  id  it  was  a  new  pradlice  to  imprifon  men  thus 

terminc!  '"  wjthout  being  heard  ;  but  th:;t  the  party  grieved  might  have  his 

and  their  adlion  on  the  cafe  in  which  the  whole  ihall  be  tried.     Sid.  452.   pU* 

awaidtobc  20.  Pafch.  22  Car.  2.  B.  R.  Tremenhere  V.  Trefilian. 

nnal,  «ind 

ftand  ratified  by  decree  without  any  appeal.  A.  after  he  had  attended  the  reference,  and  found  thjcy  in- 
clined to  order  him  to  pay  B.  a  lum  ol  money,  countermands  the  fubmiflion  ;  and  the  ftrft  queftion 
was,  whcthenthis  fubmiffion  was  revocable  ?  of  which  the  Lord  Keeper  at  firft  feemed  to  doubt,  but 
Upon  argimiciit,  and  producing  a  precedent  in  point,  Nortok  v.  Rowland,  8  July,  166.^, and 
loth  of  the  fame  month,  the  Judges  were  both  of  opinion  that  there  could  be  ao  fubmiflion  to  an 
award  in  law  or  equity  but  what  wds  revocable,  and  that  nothing  under  a  legiflative  power  can  make 
fucli  a  fubmiflion  irrevocable,  which  in^its  nature  is  revocable  ;  but  it  was  an  abufe  to  the  Court,  as 
it  was  conceived,  to  revoke  it,  for  which  the  Court  might  julHy  lay  the  party  by  the  heels  ;  and  fo  in 
this  caufe  an  attachment  was  awarded  againft  him  nili  caufa,  per  the  Ld.  Keeper  and  the  Mafler  of 
the  Rolls,  aflifted  per  Rainsford  and  Windham  J.  Chan.  Cafes,  18  v  Mich.  :z  Car.  2.  Hide  v. 
Pettit.  ■   2  Frccm.  Rep.  13^.  pi.   I'u.  S.  C.   and  upon  debate  it  was  held,  that  the  award 

ought  not  to  be  decreed  becaufe  of  the  faid  revocation,  by  the  two  Judges  AfintaiUs ;  and  the  Court 
awarded  an  attachment  nlii. 

An  attachment  was  granted  ^r  not  performing  an  award  made  by  r»/e  of  Court  for  referring  the 
matter,  but  when  the  party  comes  in  on  the  atuchment,  he  may  allege  that  the  a^ttard  it  voidt  and 
if  it  appears  to  be  fo,  he  fliall  not  be  bound  to  perform  it.  Mod.  21.  pL  55^  Micb^  21  Car.  2.  B.  R4 
Darbyihire  v.  Cannon. 

3.  Such  award  made  ptirfuant  to  an  order  of  Chancery  mufl 

he  confirmed  on  motion^  as  is  done  upon  a  Matter's  report,  and 

cither  party  has  liberty  to  except  to  ity  and  then  it  will  properly 

^  come  before  the  Court  on  thofe  exceptions,     Vcrn*  R.  469*  pi. 

455.  Trin.  1687.  Crefly^v.  Carrington. 

4- A 
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4.  A  judgi  ofnijiprius  may^  by  confent  of  parties,  make  a  rule  [132  ] 
to  refer,  and  then  oblige  them  to  ftand  to  the  determination! 
yet  the  fejjioni  cannot  fo  do,  tho'  it  be  by  confen^,  yet  we  muft 
alio(¥  them  fuch  ^a  power ;  they  may  indeed  refer  a  thing  to 
another  to  examine  and  make  a  report  to  them  thereof,  but  not 
as  in  this  cafe  to  be  finally  determined  by  him ;  per  Cur.  12 
Mod.  87.  Hill.  7  W.  J.  Holford  v.  Lawrence. 

5.  Attachnunt  lies  not  for  performing  an  award  made  upon  a  Motion  w^t 
rule  of  Court  without  a  perfonal  demand^  but  in  fuch  cafe  it  lies  ™»^«  ^^^  «i 
tho'  the  award  be  not  legally  good  j  aliter  if  .poffible  j  but  the  fo'|*^o^'^!^r. 
party  is  excufed  as  to  that  part  which  is  impoJJibU  only,  I  Salk.  formanceof 
83.  pi.  I.  Mich.  8  W.  7.  B.  R.  Fofter  v.  Brunetti.  an  award  / 

"  and  per  Cur. 

tbere  miifi  bt  a  fofitive  aj^avit  of  perfonal  notice  ofa^vard  and  demand  office  money  all  at  one  timet 
becaufe  it  brings  the  party  into  contempt,  but  if  the  party  J^eeps  out  of  the  ^ay  onpurfififet  there  muft 
be  an  affidavit  thereof,  and  of  endea'vour  ufed  to  find  him  out  andferue  bim^  and  it  is  but  of  late  that 
attachment!  have  been  the  means  to  compel  performance  of  awards,  but  the  old  remedy  was  Cafe. 
12  Mod.  257.  Mich.  10  W.  3.  C.  B.  Anon. 

Where  the  party  moves  the  Court  to  fet  aiide  a  fubmifiion  to  the  award  of  the  three  foremen  of 
Ac  jury  for  irregularity,  the  Court  held,  that  while  the  matter  was  Tub  judice  the  non-performance 
was  no  contempt,  and  fo  denied  an  attachment,     x  Salk.  73.  pi*  ii*  Pafch,  2  Ann.  Morris  v.  Rev* 
voids. 

6.  9  fcf  10  W.  3.  cap,  15.  /  !•  It  Jhall  be  lawful  for  all 
perfons  after  the  iiih  of  May ^  1698,  who  are  dejirous  to  end  any 
controverfyy  fuity  or  auarrel^  for  which  there  is  no  remedy  but  by 
ferfonal  aifion  or  fait  tn  equity^  by  arbitration^  to  agree  that  their fub^ 
mijjion  ofthefuit-to  the  award  or  umpirage  of  any  perfon  or  perfons^ 
Jhall  be  made  a  rule  of  any  of  his  Majejlys  courts  of  record  the 
parties  Jhall  cboofe^  and  infert  fuch  their  agreements  in  the  con- 
dition of  the  arbitration  bond,  which  agreement  being  fo  infertedj 
Jhall  upon  producing  an  affidavit  thereof  made  by  any  one  of  the 
witnefies  thereto  in  the  Court  of  which  the  feme  is  agreed  to  be 
tnade  a  rule,  be  entered  on  record,  and  a  rule  Jhall  be  made  by 
tbefaid  Courtj  that  the  parties  Jhall  fubmit  to^  and  finally  be  con» 
(bided  by^  the  arbitration  or  umpirage  which  Jhall  be  made  con^ 
cerning  them  by  the  arbitrators  or  umpire^  purfuant  to  fuch  fub- 

mijfion^  and  in  cafe  of  difobedience  in  any  of  the  parties^  they  fliall  > 

be  fubjed  to  all  the  penalties  of  contemning  a  rule  of  Court  ; 

(tnd  the  Court  on  motion  Jhall  ijfue  procefs  accordingly^  which  procefs 

fliall  not  be  flopped  or  delayed  by  any   order,  rule^  commands^ .  or 

procefs  of  any  other  Court  of  law  or  equity,  unlefs   it  appear 

upon  oath  th^t  the  award  was  obtained  by  corruption,  or  fome 

other  undue  means. 

S.  2.  Any  arbitration  or  umpirage  procured  by  corruption  or 
undue  means,  Jhalf  be  depmed  void,  and  fet  aftdf  by  any  Court  of 
law  or  equity^  fo  as  complaint  thereof  be  made  in  the  Court^ 
where  the  rule  was  made  for  fubmiffion  to  fuch  arbitrator  feTr, 
before  the  laft  day  of  the  term  next  after  fuch  arbitration  made 
and  publiflied  to  the  party. 

7.  Where  a  rule  is  entered  into  by  confent  to  refer  a  matter  to  the  i  Saik.  71. 
Judge  of  affize^  there  needs  no  motion  fo  make  his  order  a  rule  of  pi-  6.  Mich. 
Courty  for   the  former  rule  gives  it  a  fandlion,     CQmb.  479.  B^^'^non. 
Pafch  10  W.  3.  B.  R.  Anon.  Upon  the 
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S.  P.  beiqg  moved,  BoTt  Ch.  J.  faid,  that  where  a  matter  Is  referred  to  arbijtraton  Sj  mle  of  Coart* 
and  they  make  their  award,  we  will  compel  a  performance  of  it  as  much  as  if  the  award  were  part  of 
the  rule,  and  fo  a  new  rule  is  needlefs. 

I*  *"'    ^^  8.  Where  an  award  is  made  by  rule  of  Court^  it  (hall  never" 

afSetiT  ^  ^^^  ^^^^^  unlefs  there  was  fraStict  with  the  arbitrators,  or  fome 

award  be-  irregularity,  as  want  of  ^c^^  notice  of  their  meeting,  and  you  (hall 

[    ^33]  "^^  ^^^^  exception  to  the  formality  of  it,  but  (hall  perform  it. 

catifethere-  Per  Holt  Ch.  J.   I   Salk.  71.  pi.  4.  Pafch.  10  W.  3.  B.  R. 

'  fereeswent     a--.„  i        mt       ^  ^ 

giving  him 

timtUbebeardor  /o/rtf^vrrtf  wiV/r^,  wheretipoaHoltCh.  J.  denied  thedirerfity  taken  intheprindpil 
Caife*  and  faid  thatf  the  arbitrators  being  judges  of  the  party's  own  choofing,  he  (hall  not  come  and 
fay  that  they  have  not  done  him  juftice  i  otherwife  where  they  exceed  their  aothority.  1  Salk*  75, 
pi.  f  I.  Pafch.  1  Ann.  B.  R.  Morris  v.  Reynolds.  «  ^ 

-9.  Award  made  by  rule  of  Court  that  money  Jhould  he  paid  on 
one  fide  and  nothing  awarded  on4he  otbcr^  the  Court  will  not  grant 
attachment  till  a  rele^e  he  tendered*  12  Mod.  234.  Mich.  10 
W.&M.  V.  Palmer. 

10.  A  rule  was  made  at  nifi  prius  to  refer  a  matter  to  the  3 
foremen  of  the  jury^  and  the  plaintiff  to  have  a  verdict  for  his 
fecurityi  the  plaintiff  may  either  have  zn  attachment  for  non^ 
performance,  or  elfe  judgment  may  be  entered  on  fucb  verdili 
at  his  ele&'on,  but  this  laft  cannot  be  done  without  leave  of  the 
Court.  1  SalL  84,  pi.  3.  Mich,  ii  W-  3-8.  R.  Hall  v. 
M^ifter. 

11.  A  fubmiffion  to  an  award  being  by  rule  of  Court,  an 
attachment  was  moved  for  non-performance ;  per  Cur.  there 
ought  to  be  affidavit  of  award  demanded,  and  we  never  grant  an 
attachment  for  non-payment  of  money  upon  an  award  the  firjt 
dasy  tho'  the  defendant  be  to  do  the  iirlt  ad.  12  Mod.  317, 
^Iich.  J I  W.  3.  Chandler  v.  Driver. 

12.  The  Court  was  moved  to  make  a  fubmiiSon  a  rule  of 
Court,  but  denied,  hcczuk  the  aff davit  fet  forth  that  the  award 
was  then  made  p^rfuant  to  the  fulnn'iffion^  and  the  award  was  then 
produced^  and  Trevor  Ch.  J.  faid,  that  fmce  the  award  was 
made  they  would  not  make  the  fubmiffion  a  rule  of  Court 
without  feeing  the  award,  whether  it  was  a  good  and  legal  one. 
MS.  Rep.  Trin.  12  Ann.  C.  B.  Anon* 

Id.  Raym.         ij.  Bond  of  fubmiffion  had  this  claufe  in  the  condition,  (viz.) 

Chcefly  t*.     ^^^  ^f  '*^  phligor  JhaU  confent  that  this  fubmiffion  Jball  be  made  a 

Baily,  3*  C.  TuU  of  Courty  then  the  hndjhall  be  void\  upon  a  motion  to  make 

'"*d*^  ri"      *^^  fubmiffion  a  rule  of  Court,  it  was  oppofed,  becaufe  thcfc 

^Comym's  words  do  not  imply  a  confent^  \  ut  if  he  would  forfeit  his  bond 

Rep.  114.^   he  need  not  let  it  be  made  a  rule  of  Courts  yet  becaufe  this 

f^j  75^s.c.  claufe  could  be  inferted  for  no  other  end  than  to  (hew  die  con* 

cordingty.     ^^^^  ^^  ^^^  obligor,  the  Court  took  thefe  words  to  be  a  fufficient 

indication  thereof,  and  therefore  they  made  the  awvd  a  rule  of 

Court.     I  Salk.  72.  pi.  8.  Pafch.  13  W.  3.  B.  R.    Baily  v. 

Cheefly. 

The  Court       14.    When  it  is  moved  to  have  fubmiflion  to  an  award  made 

makttfub-  ^  "*'•  ^^  Court,  there  ought  always  to  be  an  affidavit  of  notice^ 

3Riifio9t:»  becaufe 
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becaufe  the  aft  gives  the  Court  power  to  examine  the  jufiicc  of  •  'WtT«ti«» 
the  award ;  per  Cur.  12  Mod.  525  Trin.  13  W.  3.  Anon,  clwt^oo 

mjytbct  the  aboard  fi^uU  St  made  m  rule  ofComrt\  and  it  was  iaid  that  the  like  had  been  oftea 
rc&fed.     %  Barnard.,  Rep.  in  B.  R.  Trin.  5  Geo.  2.  Anoo. 

15.  Yox  Jnat^bing  pafersy   and  fo  hindering  the  award,  ac-  '.^'^2J^ 
cording  to  a  rule  of  Court  tiiere  ought  to  be  attachment,  if  the  ^jj^*^'  ^^ 
party  did   not  enlarge  the  rule  and  pay  cofts  ;  per  Holt  Ch.  J.  inaBaa,S.C 
7  Mod.  8.  Pafcb.  j  Ann.  B.  R.  DaviJi  v.  Dalmanfor.  kutthat » 

'  of  a  refe- 

rence hj  confent  at  nifi  ^rius  to  the  3  foremen  of  the  jurvy  and  before  the  award  made,  one  of  the 
faniet  icnred  the  arhitracors  with  z/u&fecna  out  of  Chancery,  which  h^ndored  the  proceeding  l» 
nalLc  the  award,  and  the  Court  held  this  a  breach  of  the  rule>  and  granted  an  attachmeaty  nifi  caiiia. 
— >u  Mod.  408.  Trin.  11  W.  3.  Davila  v.  DAlouoTer,  S.  C.  but  S.  P.  doea  not  appear. 

16.  Submidion  to  an  award   was  made  a  rule  of  Court  in  Chwj.Prec. 
Chancery^  and  an  attachment  iffued^ov  not  performing  the  award,  "fj  fi[if** 
Tht  party  vuas  afterwards  found  a  lunatic y  and  died.     A  fubpoena  that  becaoft 
^ire  &:ias  was  taken  out  againft  the  executor  and  heir,  to  carry  [  134  J 
the  rule  of  Court  into  execution ;  but  per  Cur.  the  ?&  of  par-  thit  coo-    . 
liament  directing  it  to  be  carried  on  by  an  attachment,  as  is  done  ^^^0^,1, 
in  other  Court^^  for  difobeying  a  rule  of  Court,  hy  the  death  0^  is«eilM 
the  party  the  attachment  is  gone^  and  the  remedy  loft*     a  Vern.  444.  Chancery, 
pi.  408.  Mich.  1703.  Wcbfter  v,  Bifliop.  ^5^ 

fultedini^ 
vhotETfTf  tf//  cfopMoM  that  the  frofecMthn  determined  Vf  the  death  of  the  p«rtf>  and  contki  not  be 
revived  or  carried  on  farther.— —-And  ibid,  in  marg.  fays,  that  tho'  the  a\irard  be  eft^tiflied  by  thit 
Ceurt,  yet  it  is  not  in  the  nature  of  a  judgment  or  decree  to  be  proTecttieds  but  in  wmtwrerf'a  temtea^^ 
vrhlch  4U$  vu'ih  theferfoMt  and  to  held  all  the  judges. 

17.  A  fiibmiflion  by  bond  was  made  a  rule  of  Court,  according  ''^*  Wr^ 
to  the  aa.     Afterwards  an  award  being  made,  the' plaintiff  "^J^- 
moved  for  an  attachment  zgaAnil  the  defendant  for  not  performing  ftrh^tratioA 
Ae  awaid,  which   was  gremted^  and  pending  the  attacbttttnt  be  boftd,ytthe 
mewife  brought  an  aSlion  of  debt  upm  the  bond ;  and  upon  a  motion  ^^jj[^^ 
that  he  might  not  proceea  both  waysy  it  was  ruled  that  he  might,  mp9mtkende 
bccaufc  the  plaintiff  has  no  fatisfa£lion  upon  the  attachment;  •fCmeiA 
and  fo  the  defendant  was  put  to  anfwer  interrogatories,     i  Salk*  ^me!** 
73*  pi.  12.  Pafch.  2  Ann.  B.  R.  Anon.  bo  Mod. 

33;.  Tfis. 

a  Ceo.  1.  B.  R.  in  Cafe  of  Clerk  v.  Elwick. ^But  it  ii  fatd  to  havt  been  held  cocrftta  MiiCh.  I 

^.  i.  io  the  CitCcof  jcfferies  V. 

iS.  Bill  to  fet  afide  an  award  made  purfuant  to  a  rule  of  Court 
in  B.  R.  for  mijbehaviour  in  the  arbitrators  upon  this  cafe.  The 
plaintiiF  and  defendant  entered  into  arbitration- bond,  and  fub* 
mitted  to  make  it  a  rule  of  Court,  and  an  award  was  made  pur* 
fuant  to  tbt  ftihmifftm  by  rule  of  Court ;  but  the  plaintiff  not  liking 
tht^entmrdy  applied  to  the  (kurt  of  B,  R.  to. fet  afide  the  eeward^ 
oni made  fiViral  otjeifims  to  it  i  and.lhe  Court  being  divided  in 
ipinion,  a  rule  was  made  to  hear  counfel  why  the  award  fliould 
not  be  fet  afide,  and  afterwards  that  rule  was  d;fcharged ;  but 
^hi  Court  bcin^  Jividid  in  opinion^  the  plainlifl  could  not  obtain 
!  h  ^  a  riik 
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made  originallj  by  the  diredion  of  the  Court.   Chan;  Rep.  t^tm 
IS  Car.  I.  Bifliop  v.  Bifbop. 

12.  An  award  made  hy  Cordall  and  the  bifhop  i^o  years  Jinc€ 
decreed  againft  the  furccfloryir  the  manner  of  tithtng.  Toth.  79. 
cites  Mich.  21  Car.  Colt  v.  Smith. 

13.  Award  was  fet  afide  becaufe*  the  party  did  not  aSluaUy 
affint  to  the  reference.  Chan.  Cafes  87.  cites  it  as  the* Cafe  oif 
Brooks  V.  Dickens. 

14.  A  reference  was  by  cor^cnt  in  Court.  Exceptions  were 
taken  to  the  award,  but  the  Court  by  reafon  of  the  confent  rc-> 
fufed  to  look  back  into  it)  and  fo  it  was  confirmed,  per  Ld. 

'    Chanc.  N.  Ch.  R.  8^.  about  13  Car.  a.  Halford  v.  Brad(baw. 

15.  The  plaintiff  had  land  defcended  to  him  from  his  brother 
who  had  bought  it,  but  the  defendant  brought  an  ejedment  upon 
:ileafe  for  500  years  ;  and  an  award  being  made  concerning  the 
title  under,  which  the  plaintifF  claimed,  and  the  party  that  bad 
the  leafe  had  not  performed  but  kept  the  leafe,  and  it  came  to 
the  defendant,  and  the  bill  is  to  hold  the  land  ;  and  decreed  if  it 
had  been  enjoyed  under  the  award,  14  Jac.  and  a  perpetual  in- 
jun^on  againft  the  leafe.  3  Chan.  Rep.  20.  18  Car.  2.  Poole 
V.  Pipe. 

16.  The  bill  was  to  be  relieved  againft  a  bondofioool.  penaltjr 
for  the  performance  of  an  awards  whereby  poffejfton  and  trofits  of 

lands  are  awarded  to  the  defendant.  The  defendant  inufts,  that 
there  was  nojurprize  in  the  faid  award,  but  it  was  by  the  dire^iom 
of  the  plaintiff*  s  friends^  and  ought  not  to  be  fet  afide,  which  if 
it  was,  it  would  involve  many  fuits;  and  tnfiftcd,  that  the  iaid 
award  is  in  the  nature  of  an  agreement,  and  ought  to  be  per-* 
formed.  I'he  Court  taking  notice  that  the  awara  in  queftion 
was  not  made  by  the  order  of  this  Court,  but  that  it  proceeded 
from  the  voluntary  fubmijfion  of  the  parties  \  two  judges  being 
chofen  by  themfelves,  declared  their  opinion  that  they  faw  no 
caufe  to  decree  the  award  to  be  fet  aiidei  nor  on  the  other  fide  . 
tp  confirm,  or  to  relieve  the  plaintiff,  but  ordered  both  bills  to  be 
difmifled,  the  plaintiff  ele£^ing  to  go  to  law.  2  Chan.  R.  34, 
21  Car.  2.    Eyre  v.  Good  &  al. 

17.  The  plaintiffs y«/l  ie  to  have  the  benefit  tf  em  award,  to  . 
which  the  defendant  demurred^  and  fay  s^  that  the  plaintiff  ought  /# 
take  bis  remedy  at.  law.     The  Court  over^ruled  the  demurrer. 
2  Chan.  R.  30.  21  Car.  2.   Alford  v.  Pitt. 

Botkf  of  18,  Afubmtjffiott  to  an  award  \yy  confent  of  parties  by  order  of 

Mt^t^amJ  *'^  Court  IS  revocable ;  for  nothing  under  a  le^iflative  power 
toana^vard  Can  make  fuch  a  fubmiflion  irrevocable  which  in  its  nature  is  r/* 
entered  into  vocabUy  but  an  atuchment  will  be  granted.  Chan.  Cafes  185. 
B^  a"**    Tr.  22  Car.  2.    Palmer  v.  Whettcnhall. 

MMided  cbe  reference,  the  Court  ordered  an  iiyim£tim  ifaioft  the  peMky»  ind  1  trial  direded  to  tr^ 
what  the  defendaatt  were  damaUkd  by  the  couaMriUDd*  Kclf.  Chan.  Rep,  14S.  aj  Car,  2.  WiK 
ha  V.  BactciL 

)  19.  As  . 
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19.  An  award  about  calling  a  butcher  a  bankrupt  was  re-  ^    ^37  1 
ferred  to  a  trial  at  law  becaufe  of  the  excejfhtmfs  if  damages  ^-^C" 
given  on  the  award.     3  Ch,  R.  76.  1 671  or  1672*    Cooper  v.  "j^.  ja^' 
the  Butcher  of  Croydon,  i4t'— • 

3  Cbaa. 
Rep.  %t.  cites  S.  Q,^  a  Vcm.  K.  i^r.  m  pi.  238.  S.  C.  cite4«  Vut  iaya  thei«  w«s  another 

fcafeo,  vis.  it  was  to  be  izitrxcAxoiitdiffemt  pnfinf^  and  it  af^cartdt^eot  of  the  |ditfrM<  wat  tht 
kucber's  tmifiny  and  (here  fore  aUb  the  award  was  IktaSde. 

20.  Submiffion  to  2»  an  award  hj  me  only  1%  aot  good.  Fin. 
R«  87.  Hill.  25  Car.  2.  Sowton  v.  Sprjr. 

21.  An  awa^^hat  if  the  plaintiff  performed  it  wftbin  fitch  a 
timebtjbould  have  the  grafs  %  he  did  not  perform  it  within  the 
time  limited,  fo  no  relief.  Fin.  R.  22.  Mich.  '25  Car.  2.  £wcs 
and  Reeve  v.  Blackwall. 

22.  An  award  being  »itf^/^fWi«jfxyiAwft/fi/ was  fctalidc.  Fin.  '*»•  5f\ 
R.  141^  Mich.  26  Car.  2.  Warjen  v.  Green,  Hurtnal,  &  al.       ,6  Car/iL 

J«oett.  Otwtej,  S.  ?•  tocordiftflr* 

23.  An  award  mtiiicihat  dtfenJant  fhmtld cmrveyfueh  a  parcel  rf 

{round to  the  plaintiff  as  was  agreed  on;  defendant ^Wr,  that 
efore  the  fubmiffion  he  and  his  wife  were  jointly  feiied  thereof, 
and  that  Ihe  is  not  a  party  to  the  fubmiffion,  beildes  that  the 
award  itfelf  is  v<Hd  becaufe  oC  the  uncertainty  thereof  \  for  a  piece 
of  ground  is  to  be  conveyed  withmt  mentioning  what  efiate  therein ; 
plaintifPs  counfel  agreed  that  this  was  a  good  bar  to  the  awards 
yet  the  Court  decreed  defendant  to  convey  according  to  the 
agreement,  and  the  Mafter  to  fettle  it.  Fin.  Rep.  i8o.  Mich. 
a6  Car.  2.  Berry  v.  Wade. 
*  24.  Finch  C.  iaid,  he  would  never  decree  an  award  that 
ihould  bind  an  infant.  Chan.  Cafes  280.  Trin.  28  Car.  2.  Ca« 
vcodilh  v 

25.  Award  that  guardian  procure  an  infant  to  convey^  and  give 
bond  for  that  purpoie  was  fet  afide  as  unreafonable }  per  Finch 
C.  Chan.  Cafes  279.  Trin.  28  Car.   2.  Cavendifh  v 

26.  Arbitrators  promiied  to  hear  witncffes^  but  making  the  »Show. 
award  before  they  had  fo  done,  the  award  was  fet  aiide.  2  Vem.  ^^  {j'm - 
251.  in  pi.  238.  cites  it  as  the  Cafe  of  Pitt  v.  Dockwra.  i^sjac'i. 

B.  R.  the 
S.  C.  but  S.  P.  doet  not  ippear.  -— ~If  an  award  made  m  rule  •/ Court  bj  confent  of  parties  be  had  /# 
fnntoflaxut  yet  the  Court  will  compel  the  parties  to  perform  itt  unlefs  there  be  fome  corruMiM,  or 
ene  party  notJkemrd  tec.  per  Holt.  Cumb.  303.  MicK.  6  W.  A  M.  19  B.  R.  Skip  v.  Chamberlain. 
A  hard  award  made  n»Uhamt  hearing  one  efrhepartiet'wn4uned  to  ba  ftt  afide,  becaufe  he  had  iw//W, 
and  mifhc  have  been  heard  if  he  pleafed ;  and  as  to  the  hmrdjbip,  the  arbitrattn  were  judget  of  their 
ovBchoofiog,anddierefere  decreed  that  the  bill  ftand  difmilTcd  with  cofts.  9  Mo^.  63.  Mich.  !• 
Ceo.  I.  WdUer  y.  King. 

27.  ArUtrator  promifed  not  to  make  his  award  till  Smith  (who 
was  not  well)  (bould  come  abroad ',  Lord  Nottingham  inclined 
for  that  reafon  to  fet  it  afide,  but  it  ended  by  compromife.  a 
Vera.  251.  pi.  238.  cited  as  die  Cafe  of  Smith  y.  Coriton. 

28.  An  award  made,  and  a  releafe  given  purfuant  thfireunto^ 
fiuB  not  affeff  fuch  as  arc  zip  parties  t9  it.   Fip.  R.  441.  Hill.  32 

Cv, . 
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Car.  2.  Davy  v.  Harvey,  executors  of  Audlcy  v.  Rea,  Beaufoy, 

and  al. 
Vcrn,  157.  29,  To  fet  afidc  an  award  made  on  a  reftrcncc  by  rule  of 
5  c!^and  Court  in  a  difpute  of  wafte  done  by  tenant  for  life  were  alleged 
the  bill  dif-  I.  Excef&venefs  of  damages,  2.  Miidemeanour  in  the  umpire^ 
miffed  after  yix.  that  before  the  umpirage  made,  umpire  de^lend  he  would  n»t 
bate  •  Ld.  ^neddUy  and  after  umpirage  he  declared  he  made  it  for  fear  he 
Keej^rfaid,  fhould  be  arrefted ;  whence  his  counfel  inferred  that  he  had  been 
^at where  menaced^  3,  That  after  the  fubmifEon>  j^'i\v^\9i\aA  repaired  the 
fea« ama-  P^^^ifis^  and  proved  repairs  made,  and  that  4.0s.  would  perfe£k 
^  ^  *  the  repairs,  and  therefore  prayed  a  new  trial ;  defendant  infifted 
I  ^3°  J  It  ought  not  to  be  fet  afide,  withoutyr^wrf  Or  partiality  proved  5 
"^^k^kIHT'  that  the.  urn  pi  re's  (aying  he  would  not  meddle  was  fome  time 
o"an^award»  t^fore  the  time  he  was  to  pake  his  umpirage,  and  defendant  had 
there  in  nofice  to  attend^  which  he  did  not,  fo  that  the  umpire  had  no 
Ibme  Cafes  notice  of  the  reparations  &c.  and  if  he  had,  it  was  not  materisd 
bc'rclicf*^  to  avoid  the  award.  North  K,  difmifled  the  Bill.  2  Chan.  Cafes^ 
againftitin    140.  Pafch.  35  Car.  2.  Brown  V.  Brown*  • 

Chancery  s 

but  where  the  error  doet  not  appear  without  iinraveUing  of  it,  and  examination  to  matters  of  account 
he  thought  it  not  relievable  here.  Note,  in  this  cafe  the  umpire  himfelf,  wha  made  the  award* 
|ho'  excepted  to>  was  read  as  a  witnefs. 

Tl^fub-  30.  The  fuit  was  to  have  a  voluntary  award  performed,  the 

iy  bondT**  ^^^fendant  infifted,  it  being  a  voluntary  Jubmiffum  of  the  ^artiesy 

and  the  *  ancj  the  reference  not  directed  by  this  Courts  the  award  was  void, 

^^bfd^*  and  ought  not  to  be  performed,  and  demurred  by  the  plaintifPs 

h'fo'rm'^  will.     The  Matter  of  the  Rolls  ordered  precedents,  and  upon 

/at</,  by  reading  the  award,  declared  he  faw  no  caufe  to  relieve,  but  dif-« 

^r^^ff**  miffed   the    bill.     This   caufe    was    re-heard   before    the   Ld. 

was  to  pay  ^^'  J*  J^ff^^^s,  who   declared   he  faw  no  caufe   why  the  faid 

the  deten-  award  (hould  be  impeached  ;  but  it  was  fit  that  the  fame  fliould 

^?^f°i  ^^   performed,    being   in  part  executed  and  aj/ented  unto,   and 

reieafcto  *  decreed    the    fame   to  ftand  confirmed,  and  the  defendant  to 

fhedefcn-  perform  the  fame.  2  Chan.  R,  304.  36  Car.  2.    Norton  v, 

«lant,and        Mafcall, 

the  defen* 

dant  was  to  aflTign  feveral  fccuritics  which  he  had  from  the  plaintiff.     The  plaintiff  fol^  fomn 

lands  to  raife  the  900J.    expedling  the  defendant  would  receive  it,  as  he  gave   him  intimation 

be  would*  and  tendered  him  the  oool.  and  a  releafc  executed  by   the  plaintiff;  and  tho'  there 

was  no  other  execution  on  the  plaintiff's  part  of  the  award,  and  tho'  the  award  was  extrajudicial^  and 

fo/  good  infirlStntfi  ofl^w^  yet  the  Ld.  Chan|ellor  decreed  it  fliould  be  performed  in  fpecie.  2  Vem, 

14.  pi.  16.  Pafch.  1687.  S.  C. But  where  a  bill  was  exhibited  to  have  an  execution  of  aa 

^ward,  which  ytr;i%  performed  by  tieitber  fatty  j  and  the  defendant  demurred,  becaufe  there  was  no  pre- 
cedent that  a  court  of  equity  had  ever  carried  fuch  awards  into  execution,  and  the  demurrer  was  allow* 
«d,    Abr.  Equ.  Cafes  51.  pi.  9.  Mich.  1704.  at  the  Rolls,  Bifhop  v.  Webfter« 

3 1 .  Where  a  fubmiflion  was  to  arbitrators^  who  differed  as  te 
the  fum  to  he  allowed^  and  'one  tikis  for  giving  55/.  and  the  other 
inftjled  on  giving  95/.  xhtfervant  of  the  impire  btfore  the  umpirage 
made  by  his  majier^  gave  out  that  he  ivasfure  his  majler  would  give 
150/.  which  afterwards  he  did.  The  Cc>urt  looked  upon  this  as 
an  evidence  oi  fraud  and  corruption^  and  therefore  decreed  the 
arbitration  bond  to  be  delivered  up.  2  Vern.  loi.  pi.  95, 
Pafch.  i&^9«<  Anon. .  ' 

32.  Equity 
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32.  Equity  will  not  decree  an  award,  unlefs  it  be  of  all  matters  ^htn.  Ctfct 
rr^/J,  be  the  reference  with  an  ita  quod  or  not.     Chan.  Cafes  *^'car^^' 
186.  Mich.  22  Car.  2.   Hide  v.  Pcttit.  Coiw^iiv.* 

Child,  S.P. 

■Doved. ^Bot  per  Lords  Commiffionen,  if  there  be  an  Ua,  picd  'ds  not  good,  otfaerwife  'tit  good 

Jbrfoffluch  at  it  fettles,    a  Vern.  IC9.  pL  106^  Mich.  1689.  Hide  v.  Cooth. 

33.  There  being  an  adverfary  fmt  between  A.  and  B.  the  Attheeni 
lime  was  referred  to  J.  who  made  an  awards  which  was  after-  ^^^jS*Jjl 
Vfzids  confirmed  by  the  Court  It  appeared  afterwards,  that  J,  Quaere  if* 
at  the  time  was  a  bankrupt^  tho'  not  known  then  to  be  fo ;  a  com-  the  decree 
miifion  of  bankruptcy  being  afterwards  taken  out,  the  ajjignee  ?P^.  *  ^' 
brought  a  bil^  to  Jet  the  award  ajide^  but  there  appearing  no  fraud  n^rcverieii^ 
or  coUufion,  the  Court  denied  it.     2  Vern.  229.  pi.  209.  Pafch. 

1691.  Whitacrev.  Pawling.  ^ 

34.  Award  was,  the  arbitrators  being  tnterejled  in  the  thing  of  \^    \\ij  1 
which  the  awards  was  made,  and  therefore  fet  too  great  a  value    • 
thereon,  and  in  five  days  after  the  award,  the  money  awarded 

was  attached,  by  the  arbitrators,  for  money  owing  them  by  the 
defendant.    2.  Vern.  251.pl.  238.  Hill.  1691.  Earle  v.  Stocker. 

35.  Award  was  fet  afidc  for  partiality  in  the  arbitrators,  as 
where  the  fubmiflion  was  to  3,  and  becaufe  one  did  )iot  agree 
with  the  other  2,  the  2  had  meetings  by  thcmfelves  j  that  alone  is 
fufficient  to  vitiate  the  award,  and  then  to  let  one  of  the  parties ^ 
be  prefent  at  their  private  meetings^  and  admitting  him  to  be 
heard  to  induce  an  alteration  in  the  award,  and  induftrioufly 
concealing  their  meetings  from  the  other,  and  leaving  the  draw* 
ing  up  the  award  to  the  defendant's  attorney,  are  proofs  of  the 
partiality,  and  decreed  at  the  Rolls  to  be  let  afide  j  and  con-* 
firmed  per  Wright  K.  becaufe  the  proceedings  of  the  arbitrators 
were  partial  and  Kw/i/r.  2  Vern.  514*  pi.  463.  Mich.  1703* 
Burton  v.  Knight. 

•  36.  If  it  appears  that  the  arbitrators  went  upon  a  plain  mifiakey  Where 
either  as  to  Jaw  orfa£l^  it  is  an  error  appearing  \\\  the  body  of  ^^^^r^^"* 
the  award,  and  fufficient  to  fet  it  afide  5  but  plairitifF  failing  to  ukeoficoU 
make  out  his  cafe  by  proof,   the  bill  was  difmifled  per  Cowper.  yet  no  re* 
C.  2.  Vern.  R.  705.  pi.  626.  Mich.  1715.  Cornforth  v.  Geer.     ^'^^*  ^'^^^ 

'  '  per  Serjeant 

Vem.  R.  ij^f,  at  in  Cafe  of  Robhis  r.  Grantham.- And  per  North  K.  where  the  miftake  «p- 

jm  not,  without  examining  to  matters  oimccount^  'tis  not  relictable.     Ibid.  pi.  147.  Patch.  i683» 
m  Cafe  of  Blown  T.  Brown. 

37,  A.  feifed  in  fee  of  a  hoi^fe,  divifed  it  to  M,  his  wife^  for 
ilifey  remainder /«  bis  6  daughters  in  fee  equally.  Upon  a  trial 
in  an  aaion  brought  by  M.  againft  J.  S.  for  flopping  lights,  all 
matter?  in  difference  as  to  the  title  to  the'  houfe  were  referred  to 
arbitrators,  who  awarded  J.  S.  to  pay  cojis^  andalfo  155/.  for 
thepssrcbafe  efthe  houfe^  and  Af.  on  payment  to  convey  in  fee.  J.  S. 
paid  the*  cofts,  and  brought  a  bill  againft  M.  tx>  oonvey  and 
procure  the  daughters  to  join ;  fome  of  the  daughters  were  ex- 
amined as  incomes  by  the  defendant,  the  mother,  wherein  they 
fmrc,  dutt  they  were  williiig  to  join  in  the  conveyaoce*    -Tho 

mother 
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mother  died^  and  J.  S.  biroughta  new  bill  againft  the  daughteiii^ 
and  the  hufbands  of  4  that  were  marriedy  and  one  that  was  on* 
parried,  in  order  to  compel  them  to  convej^  and  to  procure  an 
in&nt  heir  of  one  of  the  daughters  deceafal  to  convey  when  of 
age.    Ld.  C.  King  laid»  if  the  daughters  had  been  fole,  hefliould 
upon  fuch  confent  have  decreed  them  to  convey,  hut  all  tnt  ^nt 
tfthtm  hting  under  coverture j  and  one  being  dead  leaving  an  infant 
heir^  not  party  to  the  bill^  their  anfwers  could  not  bind  themiefves, 
much  kits  their  hulbands,  as  to  their  inheritance,  and  it  is  im<- 
poffible  to  bind  the  infant  heir  \  and  difmifled  the  bill  as  to  fuch 
part  as  prayed  a  conveyance,     a  Wm»'s  Rep.  450.  Hill,  l^^^^ 
Evans  v.  Cogan. 
Qturre  the         38.  BUI  vf2sfor  OH  occount  and  to  irnpeacb  an  award  made 
Cafe  of       between  j)laintiflr  and  defendant  Bercher,  tonching  a  fartnerjhip 
WalbcV    ^^  liuying  and  felling  diamonds  in  France  in  1719,  and  the  biU 
If  the  (ill '   was  againjt  the  arbitrator i^  as  well  as  the  party  i  defendaaC  Bm 
there  was      fff^^  P^^^y)  ^  to  the  ai  count  l^c.  pleads  the  award  6cc*  and  the 
IritWfTS?*  o^hitraiors  as  to  a  dlfiovery  ef  feveral  particulars  prayed  by  the  bill, 
two  months?  and  as  to  any  relief  againjf  theniy  plead  the  fubmijji$n^  and  that  bj 
—Barnard     coT^ent  it  was  made  an  order  of  this  Court  Ufc.     Ld.  Chancellor 
K^i  *i<t    ^'lovcd  the  plea  of  the  party  of  the  award  to  the  account  &c. 
Pafch.         but  over»ruled  the  plea  of  the  arbitrators^  as  covering  too  much 
s.  Geo.  s.     (viz.)  feveral  particulars  which  might  tend  to  {hew  a  partiality 
▼  "^Cam"    ^^-  '"  *^^'  proceedings  &c.     Nota,  in  debate  of  the  Cafe   it 
BEL  Sc        was  argued,  that  an  award  made  upon  a  fubmiffion  purfuant  to 
f    '40  ]  ^^^  ftatute  W.  2.  could  not  be  fet  a(idc»  but  for  partiality  or 
WiL-         corruption  in  the  arbitrators  complained  of  within  two  terms 
tWhc-   ^^^^^  *^^  award  made,  and  in  the  prcfent  cafe,  tho'  the  a£k  of 
querfays  the  parliament  was  not  particularly  relied  upon,  yet  it  appeared  that 
opinion  of    the  fubmiffion  was  made  an  order  of  this  Court,  and  that  was 
b!^m  wM     ^*'^  ^^  ^  fufficient  to  bring  it  within  tSe  ftatute ;  but  the  bill 
that  Courts   was  filed  within  a  few  days  after,  fo  that  no  advantage  could  be 
«f  Equity      taken  of  not  complaining  according  to  the  zSt  within  2  terms 
fo  d***  a^"  ^^*  ^^  *^  ^^  "'^gcdj  that  tho*  the  2  terms  do  elapfe  before  any 
low  of  ex-'    complaint,  yet  that  does  not  ouft  this  Court  of  jurifdi^on  and 
ceptions  to    power  to  fet  the  award  afide  at  any  time  for  mifbehaviour  &c. 
■^J^        And  a  Cafe  of  Ward  and  Walker  was  cited  by  Mr.  At- 
t^me'prc-     torney  General,  of  an  award  to  fet  afide  by  Ld.  Macclesfield* 
fcribcdby     v^ich  had  been   made  under  a   fubmiffion  a  rule  of  Court. 
tTie  aa  of     3y(  jji^  Chancellor  feemed  to  doubt  of,  as  thinking  the  a£i  of 
Coumof      parliament  giving  2  terms  &c.  concluded  all  Courts,  and  all 
Law  are  i     manner  of  equity,  &c.    MS.  Rep.  Mich,  4  Geo.  2.  Cane, 
•od  chat       Godfrey  v.  Bercher. 

Hale  ind  ^ 

Coinyus 

Wons  screed*  ^vt  that  Carter  Baion  dittrcd* 

39.  A  bill  was  brought  againft  the  defendant  a  fupercargo  for 
an  account  in  1721,  iwho  in  his  anfwer  fet  forth  diat  there  was  a 
fubmiffion  and  award,  and  releafes  given.  A  bill  was  now 
brought  to  fet  afide  the^award,  at  leaft  fo  far  as  related  to  a  par* 
ticular  parcel  of  goods  charged .  to  bavt  been  fold  by  him  to  on^ 


fMittvmtxt.  «4» 

J.  S.  abroad,  to  the  amount  of  lo^ooot  fetting  forthi  that  plain* 
tifis  had  receivid  an  acctuni  of  Ms  tranfa£tion  Jince  tbi  avtariy 
and  fi^geft  that  defendant  had  concealed  all  this  from  the  arii* 
treOors^  omitting  it  out  of  the  account  laid  before  diem)  and  that  ' 
die  fide  of  tfacne  goods  was  entered  in  a  particular  book  &c« 
The  defendant  as  to  difcovery  and  rtWef  pleaded  the  former  fre^ 
eeeeEngs^  awards  releafet  tfr.  Ld.  Chancellor  faid,  that  the  rule 
that  awards  cannot  be  fet  afide,  unlefs  for  partiality  or  corruption 
in  arbitrators,  is  too  narrow;  for  if  there  ht  fraud ma^  ufe  of 
ty  either  of  the  parties  to  mjlead  the  arbitrators^  that  is  a  reafon* 
Jioln  cafe  of  a  judgment  at  law  or  a  decree  here.  And  the  hck^ 
charged  amount  to  this,  as  fuppreffing  the  book  &c.  and  omit* 
ting  goods  out  of  account  laid  before  arbitrators.  Defendant  > 
denies  fuppreffing  the  book  by  anfwer,  but  if  he  did  fell  and  not 
enter,  or  not  difelofe,  that  amounts  to  the  fame  thing,  and  the 
defendant  is  affeA^  by  this  as  well  as  the  other.  The  plea  eoes 
toofer,  being  to  relief  as  well  as  for  difcovery,  for  if  defendant 
be  not  bound  to  difcover,  yet  if  plaintiiFs  can  prove  their  cafe^ 
it  is  too  much  to  lay  they  are  not  entitled  to  relief.  MS.  Rep^ 
HiU.  Vac.  15  March,  1734*   S.  S.  Company  v.  Bumftead. 

For  more  of  Abitrement  in  general,  fee  fl  corts  ^  other 

proper  Tides, 
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(A)    What  Things  (hall  be  Aflets  to  an  Heir  in  ^1^^ 

Debt.  ^— V— ' 

[l.  T  A  N  D  by  defcent  in  ancient  denufne  ihall  be  aflets  in  Br.  Affm 

•"  debt.  7  H.  4.  14.]  perDefrtot* 

a.  p.  Vf  Hank.  Nota,  there  it  fraakteoement  and  b«f«  Cenure  in  ancient  ilffrtfi^. 

« 

[l.  A  rever^on  in  fee  expeHant  upon  an  eftate  tail  is  not  aflets^  *  l^o"  R«cw 
bfcaufe  it  lies  in  the  will  of  the  tenant  in  toil  to  dock  and  bar  it  Vy.  ^ 
at  his  pkafiut.    Mich.ja  jc  13  Elis.  between  Terlxn  and  luuium 

3  Tr^fforp 


i34.  in  pt.    TftAPFoUD  adjudged,  cited  C  Ot  6  Bredeman  j;S.  b.  and  Milj< 

12  EHz. 

Trap's  Cafe,  but  fcems  to  intend  S.  C.  "  i  Mod.  5a  Afg.  S.  P.      '    '     ■  5  l*ev.  187.  Pafch, 

2  W.  &  M.  inC.  B.  KcUow  v.  Rowden.  ^  Mod.  257.  S.  C.  &S.  P.  accordingly. 

Carth.  126.  S.  C.  and  S.  P. Show.  244.  S.  C. Freem.  Rep.  498.  pi.  672.  Hill.  1690. 

B.  R.  Round  v.  Kcllow,  S.  P.  accordingly. So  of  a  remainder  after  an  eftate  tail,  and  if  an  ac- 
tion is  brought  againft  him,  he  may  plead  riens  per  defcent,  Arg.  0  Mod.  176.--*— But  a  reverfion 
cxpe&anton  an  eftate  for  life  it  quad  affets,  and  ought  to  be  pleaded  fpeciaily  by  the  heir,  and  the 
plaintiff  in  fuch  cafe  may  cake  judgment  ofaiTcts  cum  acciderint;  per  Holt  Ch.  J.  ^od  nota. 

Carth.  129.  in  Cafe  of  Kcllow  v.  Rowden Rcverfioncr  expedant  on  an  eftate  for  life  bound 

himfelf  and  hi)  heirs  in  a  bond,  and  died,  living  the  tepant  for  life.  Adjudged  that  this  reTcrfiott 
ihall  bcalTetsia  the  hands  of  the  heir.  Lid.  Raym,  Rep.  5^.  Trin.  7  W,  3.  C.  B.  Rook  v.Ckj- 
land. 

fer.  Affets         £2,  If  lands  defcend  to  an  heir,  this  is  aiTets  bffore  eniry^  for 

pf.^^citei'   ^^  "*^y  ^"^^^  when  he  will.     42  C.  3.  10.  b.J 
s.'c! 

4.  A  covenoks  conveyance  that  aflets  fhall  not  defcend  is  not 
good  ;  per  Cur.  3  Rep.  78.  b,  cites  ^4  E,  i.  Tit.  Guaranty 
88.  and  19  E.  2.  Tit.  Affets  3.  and  31  E.  i.  Tit,  Voucher  301, 
CopyhoWs  ^,  Copyhold  inberitanceSj  or  fuch  cuftomary  inheritances  maB 
^  I^rd^'*'  not  be  aflets  to  charge  the  heir  in  aftion  of  debt  upon  an  obliga- 
Keeper.  2  tion  made  by  hit  anceftor,  tho'  he  binds  himfelf  and  bis  heirSk 
Chan  Cafes  Refolved.  4  Rep.  22.  a.  Mich.  23  &  24  Eliz.  C.  B. 

aoi.  Mich.  j  J  t 

ft6  Car.  2.'    ■       S.  C.  citca  Arg.  1  Salk.  188.  pi.  7.  towards  the  bottom. 

6.  A  right  (without  any  ^ate  in  pojfeffion^  reverfion  or  rcMainekr) 
for  which  a  good  remedy  is  given  by  adion,  is  not  affets  jtill  re- 
covered and  reduced  to  poileffion.     6  Rep.  58.  a.  b.  per  Cur. 
Hill.  4  Jac.  C.  B.  in  Bredim«n*s  Cafe. 
&.  F.by  5.  A  rent'feck  which  defcei^ds,  for  which  the  heir  has  no  rc- 

CrM^?*"':  ^^^y>  ^^  "^*  *^^^^'  till  feifin  had;  per  Car.  6  Rep.-sS.  b.  HilU 
puioAn      4  Jac.  in  C.  B.  in  Brediman's  Cafe» 

CafeofBre- 

dimanv.  Bromley,  S.  C '■ — S.  JP.  bdtit  is  not  becaufe  it  is  not  an  inheiitaiice,  but  becaufe  there 

i#  no  remedy  for  iti  and  after  feifin  it  is  aOets.     Arg.  Lite.  Rep.  44.  cites  11  £.  3.  14. 

C  14^  ] 

But  now  by  8.  If  onc  demifeTlantk  to  A,  and  his  heirs  during  the  life  of  J.  f» 
^^M'  *9  or  if  tenant  for  life  grants  his  ^hte  to  A.  and  his  beirs^  and  A. 
3.  ^tbe  jamt  ^i^h  ^^^  ^eir  (hall  take  only  as  fpecial  occupant,  and  he  fhall  not 
iimJdetiabU  be  charged  hereby  as  heir  in  an  a£lion  of  debt«  10  Rep.  98.  a, 
rflufc^r^'  Mich.  10  Jac.  in  Seymour's  Cafe. 

if  he  comes  to  it  as  a  fpecial  occupant,  as  aCfets  by  dtfcent ;  and  if  no  fpecial  occupant,  then  it  fliall 
be  aflets  in  the  hands  of  the  executors  or  adminiftrators  of  the  party.  '    Sec  Oldham  v.  Fie 

kcxaag,  .  « 

9.  Lands  in  Ireland  are  aflets  to  fatisfy  a  bond  debt  in  Eng- 
land, but  it  is  otherwife  of  lands  in  Scotland.     Arg*  Vern.  419* 
cites  It  as  refolved  in  Evans  and  Afgough's  Cafe.     Lat.  234.  and 
6  Rep.     Dowdale's  Cafe, 
ft  Freem.  10,  Lc^ds  were  pur  chafed  by  A,  but  conveyed  to^  A  and  JB.  but 

SfasI^s^C.  ^'  ^°  ^^^^  nothing.  A.  dies,  B.  is  decreed  to  convey  to  the 
layt,  that  '  heirs  of  A.  1  hefe  lands^  being  truft  lands,  are  no  aflets  in  equity, 

4  though 
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though  the /ri^  be  decreed  inequity.    Chan  Cafes  12.  Trin.  theanccf- 
14  Car.  2.  Bennet  and  Brownlow  v.  Box  &  al.  rran«Ton" 

the  lands  were  lb  great,  that  the  revenue  would  not  pay  the  tntereflf  for  which  reafon  refolved  to  be 
no  afletg  in  equity.  S.  C.  cited  by  Ld.  Keeper.  Chan.  Cafes  w8.  Pafch.  zi  Car.  2.  in  Cafe  of 

PratT.  Colt,  where  it  was  held,  thata  truft  ot  lands  was  no  aOTets.— -— t  Frecm.  Rep.  139^  pi.  1 77. 
S.  C. 

11.  \i cefly  que  /ra/?  binds  himfelf  and  his  heirs  in  a  bond^  this  Neif.  Chan. 
truji  is  not  ailets  to  the  heir^  tho'  queftioned  in  Ld.  Chancellor  f^\  ^^ 
Hide's  time,  but  clearly  the  truJi  of  a  leafe  for  years  is  allets  to  2  Freem. 
charge  an  executor  in  equity.    3  Ch.  R.  37.  Pafch.  21  Car.  2.  ^«P-  n«- 
in  Scacc.  in  Cafe  of  Attorney  General  v.  Sands.  Pafch^n 

Car.  in 

Scacc.  S.  C.  &  S.  P.  in  the  fame  words. But  by  -»9  Car.  2.  cap.  7.  the  trujf  of  an  inheritance  is 

madeafletsat  law,  but  the  truil  of  a  term  is  not,  and  by  a  claule  where  judgment  is  obtained  againll 
the  teftator  the  Sheriff  may  take  the  trult  tlUte  in  execution.  2  Vetn.  248.  pi.  232.  Mich.  1691. 
King  V.  Ballet. 

Land  furcbmfei  in  trujlvns  decreed  to  be  aifets  to  pay  judgments.  2  Chan.  Rep.  14^.  30  Car.  2. 
Grey  V.  Colvill. ButVcrn.  172.  pi.  167.  Trin.  ^;  Car.  2.  Creed  v.  Covilc,  S.  C.  lA.  Kee- 
per doubted,  whetherthe  truft  ofaneflate  in  fee  defc  ended  on  the  beir  is  a^lts  in  equity  to  the  fatisfac« 
don  of  a  debt  by  bond  in  which  the  heir  is  bound  ? 

T^rufiofafMrpiiu^htTt  lands  are  devifed  for  payment  of  debts  &c.  if  it  be  a  refulting  truft  to  the 
heir,  and  is  notdevifed  away,  is  afTets  by  defcent  in  the  hands  of  the  heir  upon  the  ftatute  of  frauds 
and  perjuries ;  per  Pratt  Ch.  J.     9  Mod.  19c.  in  Cafe  of  Roper  ▼.  Ratcliff. 

12.  Feoffment  of  a  manor,  excepting  and  referving  black  acre  to  Raym.  207. 
himfelf  for  life  only  habend.  except  befcre  excepted,  to  the  ufc  of  y^^   g^ 

A.  in  tail.  Refolved  there  is  no  limitation  of  ufe  of  black  acre,  s.  c.  ad/or- 
fo  it  refubs  and  defc  ends  .^dinA  is  affets.  Lev.  287.  Pafch.  22  Car.  2.  "*^'''  ^"<* 

B.  R.  Wilfon  V.  Armorer.  'Tc%r- 

natur,  but 
ibid.  106.  S.  C.  adjudged  that  it  defcended. ^  Salk.  157.  pi.  2.  S.  C.  adjudged  accordingly. 

13.  Mortgager  and  mortgagee  ;  the  mortgager  died,  and  the 
heir  of  the  mortgager  and  mortgagee  join  in  a  fale  of  thofe  lands  ; 
quaere,  whether  the  money  that  comes  to  the  hands  of  the  heir  by  this 
fale  {hall  be  aflets  to  charge  him  in  equity  t  And  per  Finch,  Ld. 

Keeper,  it  (hall  not,  no  more  than  he  (hall  be  charged  at  law 
after  alienation  bona  fide.  Freem.  Rep.  303.  pi.  369.  HilL 
1673.  Anon.  < 

14.  Where  the  heir  takes  by  a  will  with  a  charge  as  paying  20I.  Freem.Repi 
&c.  he  does  not  take  by  defcent,  but  by  purchafe,  and  therefore  248.  pi. 
this  is  no  affets;  per  North  Ch.  J.  and  Atkins  J.  2  Mod.  286.  ^^J^f/*^ 
Hill.  29  &  30  Car.  2.  C.  B.'Brittam  v.  Charnock.  Chamock, 

S.  C. the 
Court  inclined  that  the  heir  was  not  in  by  defcent,  but  as  a  purchaier,  by  reafon  of  the  charge  of  the 
2el.  but  they  Teemed  to  take  this  rule,  that  wherefoever  the  heir  hath  his  eledion  to  take.r  ^.^  -i 
one  way  or  the  other,  and  that  he  comes  to  the  eftate  both  ways  alike,  there  the  law  for  *-  ^^  J 
the  benefit  of  creditors  adjudges  him  in  bydef<pcnt  rather  than  by  purchafe  and  devife  ;  but  hereun* 
lelii  the  devife  he  void,  he  cannot  take  but  upon  the  payment  of  2cl. 

15.  Reverjionary  lands  pur  chafed  in  the  names  of  A,  and  B. 
after  the  death  of  C.  who  has  eftate  for  life  in  the  faid  lands, 
were  decreed  to  go  towards  fatisfacStion  of  judgments.  2  Chan, 
Rep.  145,  146,  30  Car.  2.  Grey  v.  Colvill. 

Vol.  IIL  M  16.  Wnere 
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Ibid.  i^«.  1 6.  Where  a  leafe  for  years  is  to  watt  on  the  inheritance,  it 
1^  V*5?'r     Jb/tU  be  afJets  as  to  debts,  ai  well  where  the  interefl  of  the  leafe  is 

ton's  Calc,    •'.         t      t         i       r^         ^  »  •       i  /;-'•;•"' 

Ld.  Keeper  tn  the  hands  of  a  fir  anger  ^  and  not  tn  the  owner  of  the  inheritance^ 

faid  that  as  when  it  is  tn  cejly  que  trufl  of  the  inheritance^  and  the  interefl  of 

*ff«cncc*  '*^  inheritance  in  a  flrange  truftee\   per  Ld.  Keeper.     2  Chan, 

inrcafon.  Cafes,  152.  Mich.  35  Cat.  2. 

Where  the 

inberhunce  is  in  trujitfi,  and  a  man  has  a  term  in  bit  cv:n  name  which  is  limited  to  attend 
the  inheritance^  and .  dies  indebted,  the  term  in  that  cafe  fh.iU  be  liable  to  his  debts;  for  it 
is  aflfcts  at  law;  per  Ld.  Chancellor;  but  he  faid  that  if  one  feiftd  in  fte  raifes  a  term.,  and 
Ud^et  it  in  trajlees  to  attend  the  inheritance^  and  afterwards  dies  indebted,  he  never  heard  that 
that  term  (hould  be  made  ad'cts,  but  he  had  heard  it  often  denied.     Vcrn.  ^4?.  in  pi.  ^3:,  Mich. 

l68c. 2  Vern.  ^4-  !;5.  Pafch.   \t'ti.   Arg.  f»:ys  thjt  in  fuch  cafe  where  the  inheritance  is 

taken  in  the  naipe  of  truftces,  it  never  was  pretended  but  that  the  term  (hould  be  aflets. 
Chan.  Prcc  247.   Pafch.  1705.  the  Mailer  of  the  Rolls  cited  Ld.  Hale*«  opinibn  Mich.  2c  Car.  2. 
in  Sir  jo H  N  Saunders's  Cafe,  that  a  waiting  term  (hall  be  alTets  if  it  attends  an  inheritance 
in  fee-(imple  ;  but  not  if  it  attends  an  eftate  tail,  which_  is  not  fubjett  to  debts  in  equity.- 

S.  P.   by  Hale  Ch.   B.  Hardr.  4S-,.  Mich.  20  Car.  r.  in  Scacc.   in  Sar.ds's  Cafe. 11  Mod. 

5.  pi.  22.  Pafch.  I  Ann.  B.  R.  has  a  quaere  if  tenant  in  tail  contrails  debts  by  bond^  and  dies^ 
and  it  can  be  made  appear  that  Jome  of  bis  ancefiors  that  bought  the  ejiate  found  an  uld  tnortgage 
tipon  it  for  a  fofig  term  of^eart^  xvhich  ti'rf/  kept  on  foot  to  ^vait  on  the  freehold  and  inhetitance^ 
whether  fuch  Icafc  in  equity  would  not  be  affets  in  the  hands  of  the  heir  in  tail,  bccaufc  it  is 
equity  only^  maices  fuch  lejfcs  dcfccnd,  and  it  is  the  highcll  equity  that  a  man's  debts  (hould  be 
paid  ?  ■  -  0  Mod.  12",  I  :6.  Arg.'ciles  it  as  refolvcd  in  the  cafe  of  the  creditors  of  the  tarl  of 
Pembroke,  by  fin.ple  contract,  that  ihcy  fljouid  be  paid  out  of  an  unir.ergcd  lerra  he  had  in  him, 
becaufc  fuch  a  term  was  a  chattle  liable  to  their  dcmaiiJv;  but  that  if  the  term  had  been  tn  R 
truUce  for  the  earl,  it  had  been  othcrwife. 

In  fuch  cafe  ly.  Upon  a  qiicftion  \^  iht  eqttity  of  redemption  of  a  mortgage 
Iw^the  for  years  of  an  ejlate  in  fee  be  aflcts,  the  Ld.  Chancellor's  prefent 
realeftatc  opinion  was,  if  there  was  a  furplus  beyond  the  mortgages,  it 
before  abiU  flioiild  be  aflcts  to  anfwcr  bond  debts.  Vern.  Rep,  410.^!.  384. 
a^u:«o„  ^-I'-^h.  1686.    Cole  V.  Warden. 

was,  if  the 

obligee  was  rclievable  here  againft  the  heir  and  purchafcr  on  the  ftatute  to  prevent  fraudulent  de- 
vices ;  or  if  he  was  to  be  fotto  law  to  get  judgment  full  ?  Per  Ld.  Keeper  Wright,  that  rtatut^  be- 
ing introdud^iveof  a  new  law,  the  relief  on  it  mull  be  at  law,  and  that  a  bend-creditor  mujifirp  have 
judgment  at  iixuy  before  he  can  redeem  a  mort^a^c  for  ycirs,  tho'  it  might  be  othcrwifc  in   cafe  of  a 

mortgage  in 'fee.     Chan.  Prcc.  i.,8.    pi.  1,-9.  Trin.  i:o'.   Batcman  v.  Bateman. Note,  Chan- 

eeiy  at  this  day  gives  relief -upon  x\\f:flatute  of  fraudulent  devifes  in  fuch  cafe.  Ibid,  added  as  a  note 
of  the  reporter. 

The  very  equity  of  redemption  of  a  mortgaged  term  is   aflets  to  pay  fimplc  contra(5l  debts  ;  per 
J.d.  Macclesfield.     Wnjs.'s  Rep.  Hill.  \-z\.  in  Cafe  of  Coleman  v.  Winch. 

The  equity  18.  If  the  equltv  cf  redemption  of  a  mortgage  infec^  fince  the 

tionof'In  ^^f^^c  of  frauds   and  perjuries,  fliould   be   aliets    in  equity  to 

hiheritance  fatisfy  hond  dchts^  the  Ld.  Chancellor  inclined  that  it  was  ;   but 

8  nota(rct5  refpited  his  decree  till  the  Ma(hr  had  reported  a  (late  of  the  Cafe. 

.^'ufrthe''  ^  ^'^''"-  Rep-  411-  P'-  385.  Mich.  1680.    Plucknet  v.  Kirkc. 

eftatc  is  for- 
feited ;  but  the  heir  having  a  right  in  equity,  that  oii^ht  in  equity  to  be  I'aSie  >o  fatisfy  a  bzvd  deVt, 
and  if  the  heir   hiS  aliened  or  relcufcd  his  cqrityof  rcJcr.p::on,  to  1  rcvcnt  tlic  crcdiiois  the  fatif- 
fa<^ion  of  their  dfbis,   the  Court  will  fd'ow  the  money   in   ihc   hands  of  the    heir   or  his  executor. 

Vern.  61.  pi.    qj.  Patch.    1688.     Sawley  v.  Gov^cr. Chan.  Cafes,  1.^8.  S.  P.  but  no  decree'. 

M.  21  Car.  2.  .Trevor  v.  Pen  icr. 

Vern.  455  jg.  The  heir  ciriming    under  a  voluntary  fettle meni  fells  the 

faf^h.^x'687.  '^"^'  ^^^  purchafcr  before  his  purchafe  had  notice  that  there 
S.  c'       *  was  a  bond,  but  there  was  no  original  filed;  and   before   the 

commence^ 
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commentement  of  the  fuit  he  had  covenanted  to  pay  the  relidue  [    144  ] 
of  his  purchafe.     On  a  bill  filed  the  queftion  was,  if  the  mone^ 
In  die  purchafer's  hands  is  liable  to  the  payment  of  this  bond 
debt;  and  the  Court  thereupon  inclined  to  dil'niifs  the  plaintifTs 
bill.     2  Vern.  Rep.  44.  pi.  40.  Pafch.  1688.  Sagittary  v.  Hide. 

20.  A.  feifed  in  fee,  demif^d  to  truftees  for  raifmg  1500I.  a  iVem.?T5. 
year  for  his  wife's  jointure,  who  re^demife  to  him/ortf  lejfer  iermy  ^jjj'^  \^o, 
paying  a  pepper  corn.  This  term  fo  re-deittlTed,  being  raifed  and  cites 
only  for  a  particular  purpofe,  (hall  not  be  aflefs  for  payment  of  s.P.inS.C. 
other  debts  than  the  inheritance  would  have  been  liable  to;  per  ^°crwd  "-^ 
2  juftices,  the  Maftcr  of  the  Rolls,  and  LA.  C.  Jefferies.  2  cordingiyia 
Vern.  52.  pi.  50.  Pafch.  1688.  Baden  &  al.  v.  the  Earl  of  Pern-  '688.  and 
l^roke  &  al.  PfJm^^t' 

cners,  the 
mortfraged  terms  derived  outof'the  earl't  inheritance  are  aHetSt  and  liable  to  bond  debts  only^  and  not 

to  debts  by  fimple  contract. Nelf.  Chan.  Rep,  164..    Bladen  v.  the  Earl  of  Pcmbrclce,  S.  C.  the 

Court  held  accordingly.— 3  Chan.  Rep.  11;.  The  Earl  of  Pembroke  v.  Buwdcn,  S.  C.  but  they  ad- 
▼ifed  till  the  next  term.        ^ 

22.  A.  having  a  leaf e  for  3  lives  to  him  and  his  heirs  from  the 
church,  and  mortgaged  it  for  ggyearSy  if  the  3  lives  lived  (o  long, 
and  died,  the  mortgage  being  forfeited,  decreed  this  mortgage 
terra,  which  would  not  have  been  affets  at  law,  to  be  fold  for  the 
payment  of  debts.  Arg.  2  Vern.  Rep.  54.  pi.  50.  Pafch.  i688. 
cited  as  decreed  in  Ld.  Nottingham's  time  in  Took*s  Cafe. 

23.  A.  feifed  infee^  mortgages  for  gc)  years.     The  equity  of  re-  An  equity  of 
iemption  has  always  in  this  Court  been  adjudged  afl'ets.     Arg.  redemption 
2  Vern.  55  Pafch.  1688.     In  Cafe  of  Baden  v.  the  Earl  of  Pern-  j^Stu 

brOlLe.  in  equity. 

Arg.  Vern.  ixj* 

24.  The  judgment  againft  an  heir,  who  has  a  reverfton  in  fee 
defcended  to  him,  is  only  of  aflets  quando  acciderint\  and  the 
creditor  cannot  by  bill  in  equity  compel  the  heir  to  fell  the  re- 
vcrfion,  but  muft  expeft  till  it  falls.  2  Vern.  134.  pL  132. 
Hill.  1690.  Fortrey  v.  Fortrey. 

25.  A.  on  fale  of  lands  takes  a  hond  from  the  purchafer  to  pay  ChanPrec. 
any  fum  or  fums  of  money  not  exceeding  500I.  as  J.  Jhould  by  p^^^^"  ^' 
will  appoint.  Per  Cur.  A.  hzv'ins  power  to  difpofe  of  the  500I.  1695.  that 
muft  be  looked  on  as  part  of  his  eliate,  and  d^xrced  it  to  be  aflets  a.  wig  in- 
liable  to  the  plaintiffs  debts..  2  Vern.  llep.  319.  pi.  3C6.  g^j'^'^^o'oi. 
Trin.  1694.  Thomfon  V.  Towne.  andB.^bcing 

his  near 
^fnan,  A.  fettled  his  eftate  of  about  i$cl.  a  year  on  htmfelf  for  life,  the  reverlion  to  B.  and  his 
heirs;  and  B.  as  a  confideration  offuch  fettlement,  gave  a  bond  to  J.  S.  the  defendant,  by  diredlion 
of  A.  topay  >o  I.  to  fuch  perfon  or  pcrfona  as  A.  by  will  ihould  appoint.  A,  by  will  reciting  the  bond 
to  be  in  truft  for  him,  gives  the  ;ool.  to  the  faid  J.  S.  and  malces  him  executor,  and  direds  him  to 
ay  S^l.  to  D.  to  bind  him  apprentice,  and  >cl.  more  to  fet  him  up,  and  2ol.  a  year  to  £.  for  life* 
•  S.  fues  the  bond.  B.  brought  his  bill  to  fixbje^  this  50CI.  to  be  ailets  to  pay  the  ^ocl.  and  70!. 
nore  due  to  him  from  A.  The  Ld.  Keeper  decreed  the  500I.  to  be  affets  to  pay  B.  's  debt,  and  he  to 
retain  fo  much  to  fatisfy  himfelf,  and  pay  J.  S.  the  refidue  ;  and  on  appeal  to  the  Houfe  of  Lords  this 

^rte  was  confirmed. S.  C.  cited  by  Ld-  Keeper  as  decreed  and  affirmed  accordingly.     2  Vern. 

4^.  Mich.  1 704.  in  pi.  425. 

M  2  26.  In 
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26*  In  debt  upon  bond  brought  againft  the  defendant  as  b€ir 
to  his  father  &c.  and  riens  per  defcent  pleaded,  the  plaintiff  re- 
plied, aflets,  and  iflue  thereupon.    And  the  evidence  was,  that  the 
obligor,  the  defendant's y^/Z^^r,  devlfed  to  the  defendant^  his  (on 
and  heir,  certain  mejfuages  in  Exchequer* alley  infee^  but  chargeable 
with  an  annuity  or  rent-charge  payable  to  the  defendant's  mother. 
And  it  was  held  by  Holt  Ch.  J.  that  thefe  meffuages  defcended 
to  the  defendant,  and  were  aflets  ;  for  fby  him)  the  difference 
is,  where  the  devtfe  makes  an  alteration  of  the  limitation  of  the  ejlate 
[    ^45   ]  from  that  which  the  law  would  make  by  defcent,  and  where  the 
dcvife  conveys  the  fame  efiate  as  the  law  would  maice  by  defcent, 
hut  charges  it  with  incumbrances.     In  the  former  cafe  the   heir 
takes  by  purchafe,  in  the  latter  by  defcent.     Ld.  Raym.  Rep. 
728.  Trin.  13  Will.  3.  B.  R.  in  Guildhall,  London.    Emerfon 
V.  Incbbird. 
Chan.  Free.       27.  A.  having  3,  power  to  charge  2000L  on  his  ejlate  for  fuch 
*3^'  P^-^     purpojes  as  he  Jhould  think  fit^  by  deed  appoints  the  3000!.  as  a 
bccaufc  he     Collateral  fecurity  for  quiet  enjoyment  of  an  eftate  he  had  fold  ; 
•hadarefult-  but  the  appointment  to  be  void,  if  no  incumbrance  appears,     A. 
ir^Jhrch  h"  ^^i/^^ ''  ^*  *"  daughter.    The  creditors  of  A.  brought  a  bill  to 
might dc-      have  the  3000I.  applied  to  payment  of  debts,  and  decreed  ac- 
▼ifc,  butnot  cordingly;  per  Wright  Ld.  Kleeper.    2  Vern.  465.  pi.  425. 
to  take  place  j^j^j^^  LafTcls  V.  ComwalHs. 

of  creditors,  /    ~ 

and  he  had 

before  made  an  appointment  which  fatisfied  his  power,  by  appointing  it  a  collateral  fecurity. 

28.  A.  being  feifed  of  the  trull  of  an  advowfon  in  grofs  infee^ 
dies  indebted  by  fpecialty  &c.  The  creditors  bring  a  bill  againft 
the  heir  at  law  and  the  truftees  of  the  advowfon,  and  pray 
a  fale  of  the  advowfon.  The  heir  at  law  infifted  that  the 
advowfon  was  not  aflets.  It  was  argued  for  the  plaintiff 
that  an  advowfon  is  aflets  at  law;  that  it  is  an  eftate  of 
inheritance,  defcendible,  valuable,  and  faleablc,  &c.  But  for 
the  heir  at  law  it  was  argued,  that  an  advowfon  is  not  aflTets  at 
law  in  an  a^ion  of  debt,  and  cited  Anderfon  Ch.  J.  in  Sir  Ed- 
ward Cleer  and  Peacock's  Case,  Cro.  E.  359,  the' 
otherwife  /;/  a  formedon  to  bar  the  warranty ;  and  that  the  reafon 
of  the  difference  feems  to  be,  that  the  jiflcts  to  make  the  war- 
ranty a  bar  in  a  formedon,  are  to  be  confidered  according  to  the 
^rofs  value  &c.  whereas  upon  a  judgment  in  debt  againft  the 
heir  the  aflets  are  to  be  extended  according  to  the  annual  value^ 
and  there  is  no  annual  value  of  an  advowfon,  and  therefore  can- 
not be  extended.  Tenant  by  elegit  is  to  hold  quoufque  he  is 
fatisfied,  according  to  the  yearly  value  &c.  and  how  can  that  be 
when  there  is  no  yearly  value  ?  and  when  is  it  that  the  debt  fhall 
be  faid  to  be  fatisfied,  and  the  party  have  the  advowfon  again  ? 
That  there  are  other  circumftances  of  inheritances  which  are 
not  aflets  at  law,  as  copyholds,  eftates  pur  auter  vie,  before  the 
ftatutc  of  frauds  &c.  Farther  in  a  formedon  the  bar  and  fatisfac- 
tion  by  warranty  and  aflets  defcended,  is  not  by  holding  the 
aflets  and  profits  to  be  taken,  but  the  thing  itfelf.  /.  e.  the  afTets 
are  delivered  in  fatisfadion  abfolutely,  according  to  the  grofe 

value  i 
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Talue;  whereas  in  debt  the  lands  &c.  are  always  found,  and 
delivered  clari  valoris  &c*     To  this  it  was  replied,  as  to  the 
objeftion  and  initance  of  the  copyhold,  that  is  not  aflets,  becaufe 
in  the  eye  and  notion  of  law  it  is  but  an  eftate  at  will,  tbo'  cuftora 
has  now  fixed  and  made  it  in  fome  refpe£h  an  eftate  of  inhe- 
ritance, but  vet  the  tenure  is  ad  voluntatem  domini  ;  and  another 
reafon,  becaufe  the  lord  may  not  have  a  tenant  put  upon  him 
contrary  to  his  will  &c.  and  as  to  the  cafe  of  eftates  pur  auter  vie, 
the  heir  took  not  properly  by  defcenr,  but  as  fpecial  occupant 
&c.     And  as  to  the  diftin<£ii()n  of  an  advowibn's  being  aflets  in 
a  formedon,  and  not  in  an  action  of  debt,  it  is  founded  upon  the 
fingle   authority   of  what  Anderfon  faid  obiter,  and   wherein^ 
as  to  the 'point  then  in  judgment,  the  whole  Court  was  againft 
him.    Co.  Litt.  374.  b.  is  general  that  it  is  afTets.     It  is  true  it 
is  there  mentioned  with  reference  to  warranty  to  create  a  bar 
in  formedon  ;  but  the  reafon  there  given,  and  the  books  there 
citedj  prove  it  to  be  aflets  generally,  becaufe  valuable,  and  fcew 
how  it  may  be  valued  annually;  and  if  a  value,  as  admitted,  oaay 
be  put  upon  it  in  grofs,  as  in  the  cafe  of  warranty,  why  may  it 
not  by  proportion  admit  of  a  yearly  value  ?  as  fuppofe  an  ad- 
vowfon  wurth   2cl.  then  one- twentieth   may  be  faid  to  be  the 
annual  value,  and  the  objection  of  its  prod ucing  no  annual  profits  f    146  1 
will  not  hold,  becaufe  that  proves  likewife  that  no  value  ought 
at  all  to  be  put  upon  it  \  and  the  fole  difficulty  here  is  the  manner 
of  valuing  or  charging  ;  but  that  is  no  difficulty  in  this  Court, 
which  will  decree  a  fale  of  afTets  defcended  as  a  more  ready  and 
compendious  method  of  fatisfa<3ion ;  and  even  at  law  fince  the.' 
flatute  of  W.  3.   agarnft  fraudulent  dcvifes,  if  the  heir  aliens  the 
aliets  he  is  chargeable  according  to  the  grofs  value  &c.  wherefore 
&c.    Ld.  Chancellor,   as  to  the  point  of  the  advowfon  being 
afTets  &c.  held  that  if  it  be  not  afTets  at  law  this  Court  would  not 
make  it  fo,  becaufe  that  would  be  to  alter  the  law  &c.  2ik1  feemed 
that  as  a  grofs   value   (as  it  is  admitted)  may  be  put  upon  it,  ib 
it  may  be  capable  of  a  valuation  per  annum  &c.     At  another 
day  Ld.  Chancellor  declared  his  judgment,  and  held  that  the 
advov/fon  was  afTets,  and  accordingly  decreed  it  to  be  fold  &c. 
He  held  that  it  was  a  rule  that  all  lands,  tenements,  and  heredita- 
ments were  extendible  \  and   that  an  advowfon  was  h  in  the 
Cafe  of  the    King,  he  cited  Sir  W.  Jones  24.     An  advowfon 
was  a  thing  valuable,  and  lay  in  tenure,  and  might  be  held  by 
knights  fervice  &c.     He  referred  to  Fleta  and  Britton.     The 
23d  of  March  following  this  decree  was  affirmed  in  the  Houfe 
of  Lords.  Eyres  Ch.  J.  of  C.  B.  Price  Jl  and  Comins  B.  being 
the  only  judges  in  town,  attended  ;  and  being  afked  their  opinion, 
whether  an  advowfon  in  grofs  was  afTets  in  fuch  cafe  at  law,  dc* 
dared  it  was  \  and  the  Houfe  did  not  divide.     MS.  Rep«  Mich. 
1730.  Robinfon  v.  Tong. 


M  3  (B)  What 


14^  aiTew. 


(B)     WhatEftale. 

Ifa  man       ['•   T^  ought  to  bcf  in  fee.     42  E.  3.  10.  b.] 

h^fesfor  ^ 

life  rendering  renty  and  the  Icflbr  di«,  the  htir  is  vouched,  and  has  no  other  alTets  eicept  this  rtnt, 
tr.is  is  good  aiTcti,  and  ihail  be  rei.dcicd  in  value  ;  per  Pafton,  which  none  denied  ;  and  yet  it  U 
acreed  that  he  had  no  lee-limple  in  this  rent.     Br.  Afl'cts  per  Defcent,  pi.  17,  cites  7  H.  6.  3.  4- 

2.    If  a    reverfion  upon  a   leafefor  life^   with  rent    rejcrved^ 

dcfcends  to  the  heir,  it  is  good  aflets.     Br.  Affets  per  Dei'cent, 

pi.  23.  cites  16  E.  3.  and  Fitzh.  Voucher,  85. 

Ai  in  fcirc         3.  In  Cafe  of  the  defcent  of  a  frankUnement  without  profits^  or 

facias,  the     ^vhcre  the  heir  had  the  profit$  without  the  franktenement^  quaere, 

pkadcdcon-  *^  '^^  either  of  thefe  cafes  it  would  have  been  affets  to  charge  him 

lirmation        at  COmmOH  laW. 
with  war- 
ranty and  affets  defcendcd,  the  plalntifF  Taid  that  \i\^  father  v/as  indebted  to  the  K.  and  heJetTud  for 
the  debti  and  the  father  died,  and  the  King  committed  it  to  him  till  the  debt  he  paid  renderiugfucb 
rentt  which  debt  is  not  paid,  abfque  hoc,  that  he  had  other  affets.   Quzre,  for  the  frank- tcncmcnti 
are  agreed  to  be  in  the  heir.     Br.  Affets  per  Defcent,  pi.  q.  cites  4)  E.  3.  9. 

And  it  was  faid  iflandof\zx»  fer  ann.  defcend  charged  ^ih  rent  of  i(>\ .  per  ann.  this  is  not  aflTctt 
of  4CS.  neverthelefs  thii  fecms  to  be  where  the  charge  is  of  an  eftate  of  franktenemcnt,  but  here  the 
char^ge  is  only  a  chattlc,  and  the  frank  tenement  not  charged,  therefore  quaere.  Br.  Affets  per  De- 
fcent, pi.  9.  cites  43  E.  :.  9. 

^0  Vfhere  the  plaintiff  faid  that  affets  defcended  to  the  heir  in  R.  and  that  he  had  conveyed  them 
mnvay  hy  fraud  to  toil  him  of  hi;  adion,  of  \^hich  lands  the  heir  took  the  protits;  and  the  defendant 
faid,  that  he  made  zjec^vtent  to  y.  N.  in  fee  upon  conditicny  and  as  to  the  taking  the  profits  no  law  will 
put  him  to  anfwer,  and  it  v^as  not  adjudged  ;  neverthelefs,  it  feems  that  it  is  not  affets  to  charge  him, 
for  he  had  nofranktenement  in  him  of  it.     £r.  Affets  per  Defcent,  pi.  to.  cites  4S  £.  3.  32. 
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Kelw.  124.  4,  An  annuity  is  no  affets,  for  it  is  only  a  chofe  en  a£lion ;  quod 
b.  pi.  82.      ^^j^  bene.     Br.  Affets  per  Defcent.  pi.  26.  cites  Dodl.  &  Stud. 

calus  inccrti   ...  r  i       /: 

tcmporis.        "h.   I.  tol.  70. 

5.  If  a  manor  defcends  to  an  infant^  and  aftec  a  tenancy  efchtats^ 
fuch  land  efcheated  (hall  be  affets  by  defcent.     Finch  17.  b. 


(C)    At  what  TCime  it  fliall  be  Affets  by  the  having 

of  it. 

[l.  TF  he  hath  aflets  at  the  day  of  the  writ  purchafed^  or  afier^ 
■*•  this  (hall  be  affets,  and  (hall  charge  him.     42  E.  3.  i  o] 
*  Porif  he       [2.  But  ifht  had  affets  by  defcent,  but  not  at  the  day  of  the 
and  aliened   ^^^it  purchajedy  nor  after,  this  is  not  affets  to  charge  him.     •42 

them  before    E.  3.  ID.  b.     26  H.  8.  I.      48  E.  3.  32.  b.] 

the  writ  oi 

eebt  brought,  he  is  difcharged ;  contra  in  formedon  brought  by  himfelf  after  the  affets  aliened  ;  fin* 
this  is  his  own  fuit.  Br.  Affeti  per  Defcent,  pi.  8.  cites  S.  C.~-lbid.  pi.  27.  cites  73  E.  3.  S.  P.  ac- 
cordingly. 

The  reafonwby  an  heir  viai  not  chargeable  ^or  the  debt  of  the  anceffor  after  fait  of  the  aff*cCt  bj 
defcent  was,  becaufe  he  was  charged  u  tcrtenaot  only.  Poph.  1^5,  Hill.  I  Car.  in  Cafe  of  Bowyer 
T,  Rivet 

C3'  If 
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[3.  If  the  heir  aliens  the  aflets  hy/rauJ  to  oaR  the  debtee  of  Rr.  Affcts 
his  aaion,  and  takes  the  profit  to  the  value  of  the  dcbty-  this  (hall  ^^^^^^* 
be  aflets.     48.  E.  3.  32.  b.J  s.cJwhick 

W'  3']— Ibid.  pi.  27.  cites  13  E.  3.  and  Fitzh.  tit.  Debt,  140.  Note,  that  the  heir  (hall  not  be 
charged  it'he  has  not  afliets  the  day  of  the  writ  purchaled ;  and  Brooke  fays,  Idcovide  tliat  if  he  has 
aliened  the  aflets  before  the  adtion  of  debt  brought  and  retook,  he  is  in  of  other  etbitc,  and  (ball  not 
bcduf^ged. 

4.  Debt  was  brought  a^inft  C.  the  heir  of  B.  the  heir  of  A.  The  dorlfee 
upon  a  bond  of  A.  in  whLh  he  bound  his  heirs.     C.   pleaJed  a  J|**/ofSie* 
Life  plea,  and  phir.t'iff  had  a  verdiS}  at  law  for  recovery  of  his  dcfciKlmiat 
debt,  but  C.  died  before  the  dc7y  in  Hank^  having  devifed  bis  lands  to  lawagaiatt 
the  dcfenJant  his  Ton.     Tne  obli:;ce  by  bill  would  charge  the  ^*|^^ 
lands  with  this  debt  recovered  at  law,  but  rendered  fruitlefs  by  given.    2 
the  a£l  of  God,  and  the  Cafe  of  I^arker  v-  Dee  was  cited  as  a  Chan.Cifet 
precedent,  but  Ld.   Chancellor  difmifled  the  bill.     Vern.  400.  ia^'^j^^'g, 
pi.  373.  Pafch.  1686.  HoUey  v.  Weedon.  faid.ti^at 

^  there  W3.'  B» 

olour  ofet^ulty  in  the  cafes  unless- you  u-ill  hive  it  that  the  dcf<:n(Iant  at  law  died  maHoouQj  heku« 
die  day  in  Bank  011  purpoTe  to  defeat  the  plaintif  of  his  debt  Vern.  401.     S.  C. 

5.  The  creditors  by  bond,  by  virtue  of  the  ftatute  3  &  4.  W.  See  tit.  Heir 
&  M.  cap.  14.  ftixW' not  pll'nv  the  ejiate  in  the  hands  of  the  (*^-*^P*-'^ 
aliinee  \  for  the  perfon  of  ti^.e  heir  is  the  debtor,  and  not  the  lands^ 

and  confequently  the  lands  in  the  hands  of  an  alienee  can  be 
charged  with  nothing  but  what  is  an  immediate  lien  thereon^ 
which  the  bond  is  not ;  per  Ld.  ^Macclesfield.  Ch.  Prec.  512. 
pi.  316.  Hill.  1718.  in  Cafe  of  Coleman  v.  Wince. 
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(D)    How  the  "judgment  fhall  be  againft  him.       ^'/(b.^o' 

•  and  ^C). 

[i.  TN  an  annuity  againft  an  heir  upon  the  grant  of  his  father,  •  s^etit. 

"*■  if  the  defendant /)/^rtii  that  he  has  nothing  by  defcent^  and  Kckr{C  pi. 
it  \%  found  that  he  hath  fame  land  in  certain  by  defcent,  but  *  nsi  «*  and  the 
ti  the  valucy  yet  he  fhall  be  charged  for  the  whole  annuity.  5  R.  2.  ^^^kbid."^ 
Annuity  2l.  adjuged  for  his  falfity.   19  E.  3.   Annuity  26.  ad-  pi. 8, 9. 
judged.] 

S2.  But  otherwife  if  be  had  pleaded  the  certainty^  how  mnch  he 
by  defcent  &c.  5  R.  2.  Annuity  21.  19  L.  3.  Annuity  26.3 

(E)    Pleading  of  Aflets  by  Defcent. 

« 

I.  TN  debt  againft  an  heir  upon  the  obligation  of  his  father, 
^  the  defendant  ought  to  be  named  heir  to  the  obligor,     fir. 
Aflets  per  Defcent,  pi.  lo.  cites  48  E.  3.  32. 

2.  Debt  upon  an  obligation  againft  an  heir.     The  defendant  3  Saik.  iSo. 
fitadsy  that  his  father  was  feifed  of  black  acre^  and  made  a  leafe  S.  C.  vA 
f^r  99  years^  and  the  revernon  defcended  to  hira^  and  that  he  had  ^  p,^ter 
rif«;  prater.    The  plaintiff  rf^/rVj,  that  be  bath  afjets  defcended  in  it  immate. 

M  4  London.  rial,becaufe 


tjic  rever-  London.     The  defendant  demurs.     Refolved,  that  the  replkation 

follows  is  ^^  naught,  becaufe  he  does  not  anfiver  the  defendants  har^  nor 

not  charge-  traverfe  when  the  defendant  did  offer  him  an  ifTuable  point ;  for 

*h**'  ^^'ft  he/->^«/c/  have  faid  that  he  had  ajfets  bejides  the  reverfion  ;  or  elfe 

liadfeScd'  have  prayed  judgment^  and  have  had  execution  by  a  fci.  fa.  when 

the  lands  aJfets  Jhould  dejcend,  Freem.  Rep.  i6o.  Pafch.  1674.  Ofberfton 

upon  truf-  V.  Stanhop. 

t  es  to  the  * 

lire  ot  himfelf  for  life,  remainder  to  the  heirs  male  of  his  body,  remainder  to  his  own  right  heirs,  with 
power  for  the  truftees  to  make  leafes,  lb  chat  this  u-as  a  Icafe  made  by  them,  and  if  the  reverfion 
ihottid  happen  before  the  eftate  tail  fpei  t,  he  had  ftill  a  reverfion  but  after  an  eftate  tail.-  a  Mod. 
5c.  S.  C.  and  ftated  according  to  3  Sail:,  the  plaintitF replied  proteftando,  that  the  fettlement  is  frau- 
dulent, &  pro  placito  dicit  that  he  has  aflcts  by  decent  fufficient  to  pay  him  ;  upon  demurrer  by  defen* 
dant,  the  Court  held  the  praeter  idle,  and  the  general  replication  good  ;  and  judgment  was  given  for 
the  plaintiff. 


It  is  there  3.  Where  the  hiherfeitUd  his  lands  to  the  ufe  of  himfelf  fo 

that  he"fhaji  'J^'  remainder  to  his  eldeft  fon  in  tail  male^  reverfion  to  his  ow\ 


ror 

he  charged  right  heirs,  and  died,  leaving  iffue  2  fons  j  the  eldeft,   who  was 

ax  heir  to  tenant  in  tail,  entered,  and  had  iffue  one  fon,  and  died,  which 

btc^f?2hc  ^^^  ^'^^  without  ifllie,  fo  that  the  ejiate  tail  wasfpent^  then  the 

heirs  in  tail  youngeft  fon  of  the  father  entered ;  adjudged,  that  thefe  lands  fhall  be 

were  never  affets  in  his  hands  to  anfwer  the  father's  debts ;  and  the  fole 

feiftd  in  ^^eftion  was,  whether  he  fhould  be  charged  as  heir  to  his  father, 

fee  ;  and  without  naming  the  intermediate  defcent  to  his  elder  brother  and 

judgment  ncphew  ?  3  Lcv.  286.  Mich.  2  W.  &  M.  in  C.  B.  Kellov^ 

TS^'  Rowden.       • 
253.  s.  c. 

adjudged  by  three  juftices,  contra  Eyre,  for  the  plaintifif,  that  it  was  good  without  naming  the  interme* 
diale  remainder. — -—Show.  2^4.  S.  C.  adjudged  accordingly.^— Carth.  126.  S.  C.  adjudged  a& 
cordingly. 3  Salk.  178.  S.  C. Frecra.  Rep.  498.  pi.  672.     Hill.  1690.  B.  R.  Round  and 

Kello,  S.  C.  adjudged  accordingly. - 

See  (A)  pi.         ^.  A  reverfion  expe£fant  on  an  ejiate  tail  is  not  aflets  to  charge 
*ot^ith***     ^'^  ^^*^  yy^oi\  the  general  iffue  of  riens  per  defcent -y  agreed  per 
crc.   ^^^^  ^^^     Carth.  126.  Pafchw  2  W.  &  M.  in  B.  R.  in  Cafe  of 
Kellow  V.  Rowden. 
r   jj^g  1       5«  Motion  in  arreft  of  judgment,  becaufe  upon  the  iffue  of 
riens  per  defcent  the  jury  hdj^  found  that  lands  came  by  defcent  fuf^ 
ficient  to  anjwer  the  debt  and  damages^  and  had  not  fit  out  the  value 
of  the  lands  defended  under  the  Jlatute  of  JV,  3.     The  counfel  for 
the  plaintiff  anfwered,  that  it  was  a  replication  at  common  law, 
and  not  under  the  ftatute,  and  a  rule  made  nifi  was  difcharged« 
Barnes's  Notes  in  C.  B.  325.  Mich.  12  Geo.  2.  Mathews  v, 
Lee. 


(E)     In  what  Cafes  Scire  facias  lies  of  Affets 

quando  acciderint. 

I.  tN  formedon,  xh^  defendant  pleaded  warranty  of  the  anceftor 

•*-  with  aJJ'ets  defcended  in  fee^  and  the  demandant  was  sui  in- 

fant)  and  the  tenant  was  compelled  to  fliew  where  the.aflets  lay. 


and  (o  he  did,  fcil.  at  W.  and  no  mifchief  per  Finch.  For  in 
the  refummonSy  if  land  defcend  after  to  the  heir,  the  tenant 
fhall  allege  it,  and  by  him  if  the  demandant  recovers  and  land 
defcends  after^  the  tenant  Jhall have  procefs  to  recover  it ^  and  this 
by  fcire  facias.  Br.  Affets  per  Defcent,  pi.  7.  cites  40  E.  3.  39. 
and  1 1  £.  4.  21. 

2.  By  Finch.  40  E.  3.  in  formedon  warranty  is  pleaded^  and 
the  i£mandant  recovers^  and  affets  defcend  after,  there  the  tenant 
fhall  have  fcire  facias  to  re-have  his  land ;  for  this  record  {lands 
in  force,  becaufe  the  demandant  recovered.  Br.  Scire  Facias, 
pi.  130. 

3.  But  by  II  H.  4.  21.  in  formedon,  the  tenant  ihall  have 
fcire  facias  in  this  cafe,  to  have  over  in  value  as  he  (hall  have 
in  voucher,  where  the  vouchee  has  nothing  at  the  time  &c.  but 
afietscome  after.     Br.  Scire  Facias,  pi.  130. 

4.  In  replevin  the  cafe  was,  tenant  in  tail  of  rent  purchafed 
the  land  in  fee^  and  made  feoffment  with  warranty  and  died ;  and 
affets  defcended^  and  the  iffue  in  tail  made  avowry  for  the  rent^  and  the 
plaintiff  pleaded  in  bar  the  feoffment  with  warranty^  and  the  affets 
&c.  and  per  Va^ifor  Juftice,  it  is  no  plea ;  for  the  rent  is  not 
to  be  recovered  in  avowry,  but  only  the  defendant  fhall  have 
return ;  and  here  if  iffue  arifes  upon  the  affets,  and  it  is  found 
that  he  had  nothing  by  defcent,  yet  if  land  defcends  after,  he 
fhall  not  have  fcire  facias  to  have  that  which  is  defcended  in 
value ;  for  no  rent  was  recovered  againfl  him,  for  the  avowant 
is  always  fuppofed  in  pofTeflion.  Br.  Scire  Facias,  pi.  142.  cites 
21  H.  7.  10. 

5.  But  in  cui  in  vita  affife  of  mordancejlor^  formedon^  &c.  and 
aflets  is  pleaded,  and  it  is  found  that  he  had  nothing,  and  aflets 
is  defcended  after,  the  tenant  fhall  have  fcire  facias  againfl  the 
heir ;  for  he  loft  the  land  in  the  firft  adion,  and  therefore  it  is 
reafon  that  he  fhould  recover  in  value,  quod  nota  good  reafoA. 
Br.  Scire  Facias,  pi.  142.  cites  21  H.  7.  10. 

6.  In  debt  againft  the  heir  upon  the  bond  of  his  anceftor, 
judgment  was  given  for  the  plaintiff  to  have  a  dry  reverfum^ 
fiando  accident.  Roll.  Rep.  57.  pi.  34.  Trin.  12  Jac.  B.  R. 
Anon. 

For  more  of  Affets  in  general,  fee  Cliargr,   Cfjcecutor, 
Jleir,  i&apment,  ^OUCljex  (U.  b.  3),  and  proper  titles. 


Wgttwettt- 


'5«  af0i5nment 

ufe  ;  for  if  fo,  the  27  H,  8.  of  transferring  ufes  mto  pofleffioir, 

would  be  to  no  purpofe  ;  for  this  ttatute  requires  a  fcifin  to  the 

ufe  J  but  there  is  only  a  poflfeflion  in  a  leflee  for  vears.     Affign- 

[    152  J  mentof  trufts  begets  ftrife  and  maintenance,  and  is  void  inlaw; 

by  the  judges  of  both  benches.     Jenk.  244.  pi.  30. 
Jfoy  52  S.F,       9'  A  bond  cznnot  be  aflligned  to  a  fubjcdl,  unlefs  for  a  debt  due 
Harvey V.     by  an  aflignoi  to  aflignee  5  for  otherwil'e  it  is  maintenance;  per 
Batcmaiu      Q^^     ^  L^^  ^34.  Mich.  32  J£liz.  in  the  Exchequer.    South  v. 

Marfli. 
Debts,  tho'         10.  There  cannot  by  law  be  any  affignment  made  by  any 
3^ic^n*bw    cor""^o"  perfon  of  bis  deht\   per  Cur.    Cro.  180.  pi.  18.  Trin. 
»c  on  good    5  Jac.  in  Seacc.  in  Cafe  of  the  King  v.  Twine. 

coniidcra- 

tion  aifignaBIe  in  equity.    Arg.  2  Chan.  CafeS|  7.  and  ibid.  ^6  Trin.  32  Car.  z.  decreed  accord- 

U}gly  ia  the  Cafe  of  Fafhion  v.  Atwood. 

By  the  law  ofmerchanu  aw^c^Att/ raayaffigndebts.    Arg.  2  Chan.  Cafes,  37.  admitted. 

■ 

A  debt  on  ji,  A  debt  recovered  in  a  court  of  r^^-^r^/ cannot  be  afSgned 

mi^'^bTa?.'   over  J  per  tot  Cur.  Brownl.  33.  Mich.  10  Jac.  Anon. 

€gned;  but 

whether  a  debt  decreed  in  Chancery  may,  was  not  rcfolvcd.  Arg.  Litt.  Rep.  ir  6.  cites  Sir  Mi  lea 
Fleetwtiod's  Cafe  ;  but  fays,  that  this  being  a  debt  in  confcience  on>y,  and  not  on  a  judgment  in  a 
Court,,  whcfcof  the  law  in  ordinary  proceedings  takes  conufance,  it  was  not  transferrable. 

12.  Contingent  benefits^  which  are  annexed  to  an  eftate^  afid  to 
an  intereft,  may  well  be  afligned  over.  Agreed  per  Cur.  3  Bulft. 
254.  Mich.  14  Jac.  in  Cafe  of  Havergill  v.  Hare. 

S.  P.  and  1 3.  A  chofe  en  aftion  is  *  aflignable  to  the  King.     Arg.  Sd. 

tek'eiiwTthI  ^*-  i'^f^*^-  ^3  Car.  B.R.  the  King  v.  HoUand. 

out  deed  in- 
polled,  it  being  only  a  Chattel.     Br.  Chofe  en  Adion,  pi.  4.  cites  21  H.  7. 19. 

♦  S.  P.  by  Parker  Ch.  J.  and  the  King  or  his  grantee  may  fue  for  it  in  their  own  name,  cites 
3ri  H.  7.  19.  and  faid  that  tho'  generally  the  grantee  fued  in  the  King's  name,  that  was  only  in  order 
to  take  advantage  of  the  prerogative.  Wms.'s  Rep.  252.  Trin.  1714.  in  CaCe  of  Miles  v.  WiU 
Hams. 

N.Chan.  14.  Affignment  of  a  decree  is  void  in  law,  and  being  fo  ought 

^^i'W  not  be  mentioned  againft  the  rule  of  law  in  a  court  of  equity, 

intotidcm  no  confideration  appearing  to  fupport  the  fame,  which  ihould 

verbis.—  make   it  better  in  equity  than  at  Jaw.     3  Chan.  Rep.   90.    17 

2  Frecm  ^ar.  thc  Earl  of  Suffolk  v.  Greenville. 

Rep.  140. 

pi.  19I. 

7  Car.  I*  S.  C.  asdfeems  to  be  taken  from  one  of  the  reports  above  mentioned. 

15.  Lands  -w^x^  fettled  to  raife  money  ^ot  daughters  portions. 
One  of  them  married  y.  S.  and  died  before  her  portion  paid.  T.  S. 
took  adminijiration  to  her,  and  affignea  all  his  interefi  to  W .  hrs 
fon  by  a  former  venter.  J.  S.  died,  and  W.  fued  in  equity  for 
the  money.  It  was  infifted,  that  tho'  chofes  en  adion  might  on 
'a  confideration  be  affigned  here  by  the  party  that  had  the  intereft, 
and  the  aflignee  might  recover  them,  and  that  the  affignor*s 
releafe  afterwards,  unlefs  without  notice,  and  on  confideration 
paid  to  the  releflee,  would  not  hurt  the  aflignee,  yet  the  aflign- 
ment  being  by  an  adminiftrator,  and  not  by  him  that  had  it  in 

bis 


hre  own  right,  this  had  never  been  good ;  for  there  might  be 
a  creditor  to  fatisfy  the  inteftate  &c.  [or,  a  creditor  of  the  in- 
teffate  to  fatisfy  &c. ]  Ld«  Keeper  thought  there  was  a  con- 
fidcrable  difference  between  an  affignment  of  the  party  and  of 
the  adminiftrator,  where  the  adminiftrator  was  a  ftranger»  and 
had  no  precedent  right,  and  no  colour  of  right,  but  merely  by 
the  adminiftration  ;  but  that  here  the  adminifiration  was  pro 
forma  only  ;  for  here  J.  S.  had  a  right  to  the  money,  as  a  por- 
tion or  provifion  for  his  wife,  and  every  man  has  not  ready 
money  to  give  his  daughters,  but  their  portions  are  to  be  pro- 
vided for  by  this  means,  and  therefore  it  is  reafonable  to  advance 
or  promote  the  eftablifliing  of  them,  fo  as  they  may  be  dif- 
pofable  by  the  hufband  (who  fettles  a  jointure),  as  money  itfelf  r  i<r*  i 
may  be;  and  fo  decreed  for  the  plaintiff.  Chan.  CafeF,  170. 
Trin.  22  Car.  2.     Hurft  v.  Goddafd, 

16.  An  intereft  in  a  truji  is  in  equity  affignabk  or  devifable  ;  Tenant  for 
per  Wyld  J.  Chan.  Cafes,  211.  Trin.  23  Car.  2.  in  Cafe  of  J^^^^^'^ 

Combury  v.  MiddletorL  make  a  join* 

/»rfof50oL 
per  ann.  in confideratlon  of  marriage  and  i o,oool.  covenants  to  make  fuch  jointure,  but  dies  without 
^oing  it  It  was  held  that  the  articles  are  a  lien  on  the  eflatc,  and  that  by  the  execution  of  them  the 
covenanter  became  a  truftee  for  the  feme,  and  that  fuch  truft  is  devilable  and  alfignable  in  equity. 
9  Mod.  19.  Lady  Coventry  v.  Ld.  Coventry. 

17.  Bonds  are  afllgnable  m  Holland^  and  therefore  an  aflign- 
racnt  of  bonds  there,  according  to  their  cufiom,  is  allowable 
here ;  by  the  Ld.  Keeper.  Chan.  Cafes  232.  Trin.  26  Car.  2- 
Afhcomb's  Cafe. 

18.  One   was   to  receive  a  proportion  of  damage  from  the  Mo<i-  "5- 
town  of  Hamborough,  and  it  v/zs  Jiipulaied  that  the  town  Jhould  fj^y^"' 
fay  fo  much  to  the  parties  that  had fuffered  \  one  whereof  afligned  26  Car.  a. 
his  part  or  proportion  of  the  reparation  to  another,  notwithftanding  B.  R.  the 
iffhich,  he  after  received  the  money  to  his  own  ufe ;  whereupon        ' 
the  affignce  brought  covenant  againft  him,  and  the  words  of  the 

deed  were  only  ajjignavit  l^  tranfpofuit ;  and  tho'  the  thing  in 
its  nature  was  not  affignable,  yet  it  was  enough  to  bind  the 
affignor  to  fuffer  the  affignee  to  enjoy  it.  12  Mod.  554..  per 
Cur.  cites  the  Cafe  of  the  King  v.  Farringdon. 

19.  A  bare  power  is  not  afllgnable,  but  where  it  is  coupled  2  j©.  105. 
with  an  intereft  it  may  be  afligned  j  agreed  per  Cur.   As  where  Pafc*»-  34- 
aleafe  was  made  with  power  for  leffor,  his  heirs  and  affigns,  to  wYrrenv^* 
cut  down,  grub  up,  and  fell  trees ;  and  lefl"or  granted  fome  of  the  Afters.aiias 
trees  to  J.  S.  who  with  his  fervants  entered  and  cut  them  down  ;  Arthur, 
and  it  was  obiefted,  that  this  was  a  .power  annexed  to  the  re-    'ZLI. 

r  11/v         11  111  '11  "nTi   judgment 

veriion  only,  and  not  allignable;  and  that  he  might  have  juitined  againft  the 
under  the  leffor,  but  not  in  his  own  right.     But  th^  Court  held  plaintiff; 
that  an  adion  doth  lie  in  this  cafe,  both  againft  the  leffor  and  his  Q^j^rlfde 
affignee  afting  under  his  power,  and  agreed  that  here  was  an  hac  mate- 

intcreft  annexed  to  the  power,  for  the  leflor  might  fever  the  trees  '»• 

from  the  reverfion  ;  whereupon  judgment  was  given  for  the  de-  ^"^^o.  *  * 
fcndant^     2  Mod,  317,  318.  Trin,  30  Car.  2,  B.  R,  Anon.       abovc»  no 

mentiuf^ 


153  ztfUitmmt 

mention  is  made  of  heirs  or  aflSgns,  and  it  feems  that  aflSgns  were  not  mentioned  in  the  lihertyrefervely 
becauTe  it  was  objedled  for  the  plaintiff  tliat  the  liberty  tofeil&c.  j  was  annexed  to  the  reverfion,  and 
cot  graated  to  the  defendant,  who  was  vendee  of  the  trees  only ;  but  non  allocatur,  for  the  libertjT 
was  annexed  to  the  trees,  and,  as  incident  to  them,  aflignable  with  them. 

20.  jfrrears  of  rent  &c.  is  a  chofe  en  Action,  and  not  affign^ 
able.  See  Skin.  6.  26.  Mich,  and  Hili.  34  &  35  Car.  2.  fi.  R. 
Kingdom  v.  Jones. 

2 1 .  After   an  ejeifnunt  brought  by  conufee  of  a  JlatuU^  and  a 
'          liberate  returned,  the  lands  are  not  ajjignable  before  entry  j  by  the 

opinion  of  Holt  Ch.  J.  Dolbin  and  Eyre  J.  as  it  feems ;  and  Holt 
faid  he  had  known  this  before  Juftice  Ellis  in  the  circuit,  and 
held  not  affignable  for  want  of  an  a£lual  entry  and  pofleffion. 
Show.  290.  Mich  3  W.  &  M.  Hannam  v.  Stephens, 

22.  It  has  often  been  doubted  if  a  leafe  for  years  before  entry 
and  poffeflion  be  affignable  ;  per.Dolben  J.  Show.  291.  Mich. 
3  W.  &  M.  in  Cafe  of  Hanham  v.  Stephens. 

And  where  23.  The  Lord  Montjoy  feifed  of  the  manor  of  Canford  in 
^^^udwtr  ^^^  ^*^'  '^y  ^^^^  indented  and  inroUed,  bargain  and  fell  the  fame 
to'j.'s.ofid  to  Brown  in  fee,  in  which  indenture  this  claufe  was  contained, 
J.  AT.  in       provided  always,  and  the  faid  Brown  did  covenant^  and  grant  t§ 

J^"  s*  an?  ^^  ""'*  ^^^  ^  hotd  MouDtjoy,  his  heirs  and  afligns,  that  the 
.  N.  the  Lord  Mountjoy,his  heirs  and  alfigns,  might  dig  for  ore  in  the  lands 
[  154  ]  (which  were  great  wafte)  parcel  of  the  (aid  m-Anor^andto  dig  turf 
%aggnetscf  alfo  for  the  making  of  alum,  Refolved,  that  notwithftanding  this 
^clJ^n9r^rh  §^^"^»  Browne  and  his  heirs  and  affigns  might  dig  alfo  ;  and  like 
feveTAliy  in  to  the  cafe  of  common  fans  nombre.    Co.  Lit.  164.  b. 

digging  the 

ore,  butmuft  work  together  with  one  joint  ftock^  or  fuch  workmen  as  belonged  to  them  both.     Godb. 

17.  pi.  24.  Pafch.  25  £liz.  C.  B.  Ld.  Mountjcy  v.  Ld.  Huutingdon.  , 

2  Freem.  24.  J,  G.  being  pojfeffid  of  a  term  of  2000  years^  devifed  the 

'l^^"iV°*  C/^^^^  '^  ^^'  '^^^  '^'^Jf  f?^  y^  years  ifjhej'o  long  live^  and  from  and 

Kimpland  after  her  deceafe  to  B.  hisfonfoc  ^oyearsj  if  he  Jhouldfo  long  live^  and 

V.Courtney,  from  and  after  his  deceafe,  to  C,  and  D,  his  two  grandchildren^  for  and 

S  C  on°°*  during  the  refidue  and  remainder  of  the  faid  term,     C.  affigns  his 

appeal  be-  intereft  in  the  life  time  of  M.  and   B.  and  the  queftion  was, 

fore  the  Ld.  whether  this  was  fuch  an  intereft  vefted  in  the   lifetime  of  M. 

who^eld  ^"^  ®'  ^^  ^^^^  affignable  in  their  life  time  ;  it  was  argued  that 

theaffign-  it  was  a  Contingent  intereft,  till  after  the  deceafe  of  M.  and  B. 

ment  good,  ^ni  if  fo,  altho'  it  be  fuch  an  intereft  vefted  as  cannot  be  defeated 

this  wis  a  ^y  ^^^  ^^^  devifeeji  and   fuch  as  may  be  rcleafed  in  their  life 

ftronger  time,  yet  it  cannot  oe  affigned  over  ;   and  feems  to  be  the  fame 

Cafethan  cafe  to  this  purpofe,   as  Matthew  Manning's   Case  and 

bifcTu'^iVlhV  Lampett's  Case  ;  on  the  other  fide  it  was  infifted  that  here 

firiidevife  is  but  one  part  of  the  term  carved  out,  viz.   50  years  and  50 

being  for  a '  years,  and  the  remainder  of  the  term  reftcd  in  the  devifor,  which 

TcaTi  only.  ^^  ^^^  power  to  devife  as  he  thought  lit,  and  the  devifee  might 

the  devifor  affign  over  ;  and  in  Manning  and   Lampett's  Cafes,  the  whole 

had  a  re-  term  was  devifed  to  the  party  for  life,  and  was  in  him  during  his 

him"ftrthr  '^^^'  ^"^  nothing  but  a  poffibility  in  the  ex2Cutory  devifee.     And 

refxauc  of  thc  Maftcr  of  the  Rolls  was  of  that  opinion,  that  this  was  an 

t»ietcrmj  3                                                           affignabic 
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affignablc  intcreft,  and  that  the  moiety  pafled  by  the  affignment,  lwtmLi»- 
and  decreed  accordingly.  2  Freem.  238,  239.  pU  309.  Trin.  SjrdeSfc** 
1700.  Kingflader  v.  Courtney.  being  for 

life,  die  derifor  had  aotking  bvit  a  mere  poflibility. 

25.  A  man  by  his  will  gives  a  legacy  of  300L  to  a  feme  Abr.  Eqa, 
covert,  without  creating  any  feparatc  truft  of  it,  for  her  benefit,  j^ich!^?!^- 
and  this  legacy  was  made  payable  out  of  a  reverfion  of  land  s.  c. 
expedant  on  an  eflate  for  life  ;  the  hufband  of  the  legatee,  iome 

time  after,  makes  an  affignment  of  this  legacy  to  truftees  in  truft, 
and  for  the  benefit  of  his  children,  and  after  by  his  will  takes 
notice  again  of  the  fame  legacy,  and  devifes  it  in  like  manner 
for  the  benefit  of  his  children,  and  makes  his  wife,  to  whom  the 
legacy  was  originally  given,  his  executrix,  and  dies ;  the  eftate 
for  life  drops,  and  the  widow  applied  to  the  executor  of  the  firft 
teftator  for  the  300I.  legacy,  i'he  Court  decreed,  that  for  as 
much  as  the  hufband  who  had  a  power  to  extinguifh  or  releafe 
this  legacy,  had  made  a  good  affignment  thereof  in  equity,  and 
having  again  by  his  will  confirmed  that  affignment,  and  given  it 
again  in  the  fame  manner,  bound  his  wife  the  legatee.  Gilb. 
Equ.  Rep.  88.  Mich.  1  Geo.  i.  Atkins  v.  Dawberry. 

26.  J.  S.  the  cejiy  que  trujl  of  a  term^  upon  his  wife^s  joining 
in  a  JaU  of  fart  of  her  jointure^  by  deed  diredls  and  aPpoiniSy  that' 
his  truftees  after  his  and  his  wife's  deceafe^  Jhouid  ajf.gn  the  refidut 
•f  the  term  to  his  wife^s  daughter  (under  whom  the  plaintiff 
claimed)  when  jhe  Jhall  attain  the  age  of  21  ^  or  be  married^  after 
the  deceafe  of  her  father  and  mother.  The  daughter  being  mar- 
ried, fhe  and  her  hufband  in  the  life  time  of  her  father  and  mother 
affigned  the  term  to  the  plaintiff;  thequeftion  was,  if  fucha  pof- 
fibility  could  be  affigned,  and  plaintiff  well  entitled  in  equity. 
Ld.  Keeper  faid,  Equitas  fequitur  legem,  and  that  which  is  the 
rule  of  law,  mufl  be  the  rule  here.  It  is  a  notion  that  has  ob- 
tained at  law,  that  a  pojjibiliiy  is  not  affi'gnable,  but  no  reafon  for 
it,  if  res  Integra ;  but  the  law  is  not  fo  unreafonable,   but  to 

allow  that  it  may  be  releafed.    The  law  holds  it  to  be  unreafonable  [    '55  1 

that  there  fliould  be  an  incumbrance  on  a  man's  eflate,  that  can 

no  way  be  difcharged,  and  therefore  doth  allow  that  a  poffibility 

may  be  releafed  \  and  difmifTed  the  plaintifPs  bill,  but  without 

cofts-    2  Vern.  563,  564.  pi.  511.  Mich.  1706.     Thomas  v. 

Freeman. 

27.  A  guardianjhip  is  not  affignable;  per  Lord's  Commif- 
fioners.  2  Wms.'s  Rep.  121.  Hill.  1722.  in  Cafe  of  Eyre  v. 
Lady  Shaftfbury. 

28.  The  late  Duke  of  Hamilton  being  bound  to  pay  Sir  James 
Grey  a  fum  of  money  in  a  year  after  his  death,  gave  a  note^  by  ^ 
way  of  collateral  fecurity,  that  the  money  Jhouid  be  paid  out  of  fuch 
arrears  of  rent  as  Jhall  be  due  at  his  death ;  the  benefit  whereof 
plaintiff  now  prayed  by  her  bill.  But  the  Mafler  of  the  Rolls 
iaid,  this  affignment  or  agreement  is  utterly  void,  for  it  cannot 
create  any  fpecific  lien,  becaufe  the  thing  itlelf  (viz.)  the  arrears, 
was  not  tiicn  in  being,  nor  is  it  to  take  effect  till  the  death  of  the 

Duke; 


^S5  ai^iiBcntnem. 

Duke ;  and  then  it  is  too  late,  for  the  arrears  then  become  part 
of  his  aflets  liable  to  his  debts  generally;  and  this  differs  from 
the  cafe  of  off^reckoning^  or  of  pay  due  or  to  become  due  &c, 
,  (which  cafes  were  obje^ed)  becaufe  in  thofe  cafes  the  thing 

afligned  is  certain,  and  the  ailignee  has  a  certain  intereft ;  but 
notwithftanding  the  affignment  or  agreement,  he  (the  faid  Duke) 
had  it  ftill  in  his  power  to  receive  all  the  arrears,  and  {o  defeat 
his  own  affignment  &c.  wherefore  &c.  and  he  faid  that  future 
contingent  intepefts  are  no  more  aflignable  in  equity  than  at  law. 
MS.  Rep.  546.  Mich.  1730.  Lady  Gray  v.  Duchefs  of 
Hamilton! 

29.  3000/.  was  to  be  raifed  by  a  trujl  term  in  a  marriage  fettle- 
menty  for  portions  of  daughters  asjhould  be  livings  and  not  advanced 
by  the  father  at  his  death.  There  being  feveral  daughters,  B.  one 
of  themj  afier  Jhe  came  of  age ^  in  the  Ufr  time  of  her  father^  and 
whiyijhe  was  unmarried^  releafes  all  her  Jhare  in  the  3000/.  to  the 
owner  of  the  inheritance.  B.  marries,  the  father  dies,  and  bill  is 
now  brought  by  her  as  in  her  right  to  have  her  Jhare  &c.  De- 
fendant pleads  the  releafe  in  bar^  and  it  was  infifted  for  the  de- 
fendant, that  this  fliare  of  B.  tho'  a  poflibility  only  at  the  time 
of  the  releafe,  was  ailignable  in  equity,  tho'  not  at  law,  and  by 
the  fame  reafon  might  be  releafed  in  equity,  and  that  poffibilities 
are  aflignable  in  equity,  and  cited  Higden  and  Watkinson, 
TiBBALS  AND  DuFAY,  Cafcs  in  parliament,  i6th  March  1729. 
Lord  Chancellor  faid  that  chofes  in  a^ion^  and  pojjibilities^  are 
ajftgnablein  equity^  if  made  upon  a  conjiderationy  but  here  no  con- 
iideration  appears  ;  and  at  law  a  poflibility  may  be  releafed,  but 
this  is  a  demand  in  equity  under  a  trufl,  and  therefore  (hall  be 
fupported  by  a  confideration ;  and  ordered  the  plea  jto  ftand  for 
an  anfwer,     MS.  Rep.  Hill.  1734.  Robinfon  v.  Bavafor. 

(C)  In  what  Cafes  it  muft  be  made  on  the  Land. 

I.  TF  a  leffce  be  oufted  of  pofleflion,  he  cannot  aflign  his  intereft 
"■•  over,  while  the  tortious  occupier  continues  his  pofleflion, 
unlefs  the  deed  of  aflignment  be  fealed  and  delivered  upon  the 
land.     Dal.  81.  pi.  20.  14  Eliz. 

2.  It  was  held  upon  evidence,  that  if  the  lejfee  for  years  of  the 
Siueen  be  oufted  by  a  ftranger,  yet  altho'  he  be  out  of  pof- 
feilion,  he  may  aflign  over  his  term  ;  for  the  reverfion  being  in 
the  Queen,  he  cannot  be  out  of  poflTelfion,  but  at  his  pleafure. 
Cro.  E.  275.  pi.  5.  Hill.  34  &  35  Eliz.  C.  B.  Wingate  v. 
Mark. 


[  156  ]  (D)     Affignee-    Who. 

I.  (CONDITION  in  a  leafc  was,  that  neither  he  nor  his 
^  afligns  fhould  alien  without  licence.    The  lefliee  died  i  k 

tcftat?. 


tefble.  The  admniftrator  was  bound  bv  this  condition  $  cited 
per  Walmfley  J.  to  have  been  lb  adjudged.  Cro.  E.  757.  pi. 
24.  Pafirh.  42  £Iiz.  C.  B.  cites  D.  152. 

2*  The  law  will  never  hunt  for  an  aiSgnee  in  law  where  there 
isanafSgnee  in  deedi  per  CokeCh.  J.  3  Bulft.  169,  Pafch.  14 
Jac.  in  Cafe  of  Allen  v.  Wedgewood. 

,  3.  Upon  zfine  the  ufe  of  lands  was  Kmtudu  J.firSojears^ 
witit  a  power  to  J.  and  his  ajfigns  to  make  leafesfor  three  Uves^  to 
eminence  after  the  determination  of  thefaid  term.  4^  ajjigns  ever 
t8  B,  jS.  £esy  and  makes  C.  bis  exequtor^  who  ajftgns  over  to  Dp 
who  made  the  Uafefor  life^  which  was  theeftate  in  queftion.  And 
the  queftion  waS)  whether  or  no  D.  was  fuch  an  amgnee  of  Ai, 
as  bad  power  to  make  this  leafe  ?  or  whether  it  ihould  extend 
only  to  the  immediate  alfignees  of  A  ?  And  the  doubt  in  this 
Cafe  was  the  greater,  becaufe  here  was  a  defcent  upon  an  exe* 
ciuor,  who  made  the  eftat^  over  to  htm,  who  makes  the  leaie. 
and  die  Cafe  in  Hob.  11.  Pease  v.  Styleman,  was  cited 
where  an  executor  or  an  adminiftrator  in  fome  cafes  fhall  not 
be  faid  to  be  a  fpecial  affignee  ;  but  all  the  Court  feemed  to  in* 
dine  to  the  contrary ;  and  that  D.  fliall  be  faid  an  aiBgnee  well 
enough  to  this  purpofe,  and  fo  (hall  any  perfon  that  comes  to 
the  eftate  under  the  firft  leflee,  tho'  there  be  20  mefoe  affign^ 
ments;  and  afterwards,  in  Mich,  follpwing,  judgment  was 
eiven  accordingly.  Freem.  Rep.  476.  pi.  654.  Trio.  1679* 
How  V.  Whitebanck. 

4.  A  devifee  is  an  affignee  in  law,  per  Cur.  2  Show*  59.  '^^^^'  34o*, 
Pafch.  31  Car.  2.  B.  R.  in  Cafe  of  Whitefield  v.  How.  ym^ii. 

S.C.&S.P^ 

5.  Where  a  power  is  coupled  with  an  inter ejt  an  ai&gnee  of  to  Veot  340/ 
executor  of  an  affignee  may  take  as  affignee.     2  Show*  57.  pi*  How  ▼. 
43.  Pafch.  31  Car.  2.  B.  R.  Whitfield  v.  How.  l^lut^. 

6.  Leafe  to  A.  and  B.  for  99  years,  if  &c.  rendring  a  heriot^ 
A.  takes  bujband  and  dies  ;  agreed  per  three  juftices  that  the  huf- 
band  is  affignee  within  the  word  (affigns)  in  the  leafe.  2  Lutw. 
1367.  Trin.  2  Jac.  a.  Oftorn  v.  Sture. 

•  A.  covenants  for  himfelf,  his  executors,  adminiftratora  and 
gns,  to  permit  andfuffer  a  thing  to  be  done  ;  this  cannot  ex- 
tend but  only  to  affignees  after  the  covenant  entered  into.  2  Vent, 
278.  Hill.  2  W,  &  M.  in  C.  B.  Target  y.  Loyd. 


aSfi 


(E)    Affignee.     What  Anions  and   Advantages 

he  may  have, 

I.  ASSIGNEE  of  a  reverfion  flnll  have  writ  of  entry  in 
^  confimili  cafu  upon  the  alienation  of  the  tenant  for  life» 
^formedon  in  reverter  as  the  donor  (ball  have  after  the  tail  de- 
termined. Br.  Deputy,  pi.  ly.  cites  7  S.  3.  54.  and  Fitzh. 
Prief,  947. 
Vol.  III.  N  a.  The 


C  157  3  *•  Th«  aflignec  rf  the  comjfor  afipr  execution  had  ufonJlatuU 
nurcham  {ball  hzve  Jcire  facias  fo  re^havi  the  land.  Br.  Deputfi 
pi.  1 8.  cites  32  £•  3.  and  Fitzh.  Scire  Fuctas,  10 1< 

3.  Affignee  of  an  annuity  granted  in  fee  was  admitted  to  main-r 
UiAwrit  of  annuity.  TheL  Dig.  18.  lib,  i.  cap.  2i«  f.  I.  cites 
Mich.  41  £.  7.  27.  and  fays  See  21  £.  4,  83. 

4.  And  ibid.  f.  2.  fays,  fo  is  the  opinion  of  Hill.  9  H.  7*  16, 
where  the  prior  of  St.  John's  who  had  an  annui^  by  reafon  of  a 
commandry  bv  prefcription,  leafed  the  faid  commandry  to  one 
for  years,  ana  the  leflee  had  writ  of  annuity. 

.  5.  Where  the  Icflbr  for  years  oufted  his  leffee  and  infeoffccj  ^ 
ftranger,  and  after  the  leflee  r^-enters,  there  the  feoffee  (hall  not 
have  a^on  of  debt  for  the  rent  arrear  againft  the  leflee.  The!. 
Dig.  18.  lib.  |.  cap.  21.  f.  5.  cites  Trin.  9  H.  6.  16.  and  fays 
See  2  H.  6.  4.  and  Hill.  5  H.  5.  12.  and  adds  Quaere. 
SecPvefogt-  6.  The  King  being  as  aflignee  in  law  (hall  have  aSii^n  of  de^t 
«?  ^J?:*V    upman  obligation  made  to  an  outlaw*     Thel.  Dig.  19.  lib,  i.  cap. 

7.  Thofe  to  whom  the  King  gf^ants  any  fum  of  money  to  he  paid 
by  teller^  cujlomer^  or  fuch  receivers  and  keepers  of  bis  naonev 
upon  taltey  to  them  delivered  fhall  have  aGion  of  debt  \  and  aUq 
thofe  to  whom  his  Majefl:y  grants  a  cbofe  eh  aftion  upon  liberate, 
i'bel.  Di^.  T9lib.  I.  cap.  21.  f.  |i.  cites  Mich.  2f  H.  6.  Dett. 
43.  t7  fH.3  6.  9.  Hill.  37  H,6.  9.  Hill.  37  H.6.  17.  i  H.  7. 
4.  and  8.  and  2  H.  7.  8. 

8.  The  grantee  of  the  King  brought  writ  of  rayi/hmmt  ofuvard 
where  the  ravijhment  and  marriage  were  before  the  grant  \  and  fo  it 
is  agreed  by  the  Court,  that  the  King  may  grant  a  chofe  en 
^£tion,  and  that  the  grantee  upon  this  may  ihaintain  a£Hon« 
TheL  Dig.  19.  lib.  i,  cap.  2|,  f.  12,  cites  5  £.  4.  8. 

^9.  The  King  had  granted  to  the  ,Countefs  of  Richmond  his 
mother  an  advowfon  and  avoidan^e^  when  the  church  was  Zfoid ; 
and  (he  upon  this  grant  for  this  prefentment  brought  quare  impedit  \ 
and  adjudged  that  the  Countefs  fliouid  i\vit  writ  to  the  Bijb$p^ 
Thel.  Dig.  19.  lib.  i.  cap.  21.  f.  13.  cites  Pafch.  16  FJ.  7.  7, 
find  fays  See  9  £.  3.  466.  and  18  £.3.  22.  that  fuch  grant  of 
avoidance  by  the  King  is  good, 
iVem.  10.  P^  fraudulent  pond^  which  is  naught  as  to  the  obligee,  will 

7i4.S.C.  jiQj  jj^  made  good  by  afixgnment  a^s  to  the  aflignee,  but  will  re- 
main liable  to  th^  fame  equity  as  before ;  and  the  aflignee  is  tq 
have  all  equitable  advantages  which  the  aflignor  could  have  had  i 
per  Parker  Q.  iqMod.  450.  Miph.  6  Gpo.  i,  in  Cane.  Tqrtpxi 
y.  Benfon. 


fF)  T^kc, 


(F)  Take.  In  what  Cafes  an  Aflignee  may  take 
a  particular  Eftate,  tho'  there  is  no  Word  of 
Aifigns  in  the  Grant  made  to  his  Grantor* 

I.    A  GRANT  of  the  mxt  prefentathn  or  vacation  is  good, 
*^  and  die  grantee  may  grant  it  over,  tho'  no  aflignee  be 
in  the  deed,  where  the  grantor  had  fee  in  the  patronage.    Bi*- 
Grants,  pL  iia*  cites  7  H.  4.  2» 

(G)  The  DifFerence  between  an  Aflignee  and  De-  [  'S*  ] 
puty,  both  with  refped  to  themfelves  and  their 
Principals. 

I.  'T'HE  Marfhall  of  fee  in  B.  R.  may  grant  and  affign  it  to  S.  P.  lUf. 
*  J.  B,  for  life,  and  a  grantee  or  (^gme  iifeifei  t$  his  9Wn^  P'- 1-  ^^ 
itfi^  and  may  have  affife;  but  a  deputy  occupies  u  ibi  ufe  fftbi  '*  '^'"^ 
i^ur^  and  his  forfeiture  or  mifdemeanor  (hall  make  the  officer 
lofe  die  office ;  out  mifdemeanor  of  the  grantee  for  Ufe  jQudl 
make  nothing  to  be  forfeited  but  his  own  eftate  for  life,  and  not 
the  inheritance  of  die  grantor  who  has  the  reverfion ;  quod  nota. 
And  there  by  all  the  jufticeSy  where  the  Duke  of  N.  had  granted 
the  effice  to  J*  B.  jor  lifty  and  he  is  thereof  feifed,  the  Duke 
cannot  grant  to  htm  to  make  a  deputy.  Brook  (ays  the  reafon  feema 
to  be,  becaufe  by  the  firft  grant  the  grantee  is  officer  for  term  of 
life  \  and  diereiore  if  it  be  not  granted  to  him  in  the  firji  patent 
to  occupy  and  exercife  by  himfelf,  or  by  his  fufficient  deputy^ 
he  cannot  grant  after  to  make  a  deputy ;  for  it  was  admitted  thac 
die  Duke  himfeli  might  make  a  deputy  before  his  grant,  if  he  him-^ 
i^f  had  exercifed  the  office,  and  fo  it  is  done  at  this  day.  Be* 
Deputy,  pK  7*  cites  39  H.  6.  35. 


(H)  Pleadings. 

I,  TT  was  faid  that  If  a  mzn  pleads  deed  in  bar  as  ajjignef^  an4 
^  iHtiQ  plaintiff  fays  that  he  has  nothing  of  the  ajfignment  &q} 
which  is  found  agamfl:  him,  this  is  peremptory  to  the  demandant  | 
quod  nota.    Br.  Peremptory,  pi.  30,  cites  ao  Aff.  4. 

2.  Inaffife  the  tenant  pleaded  feoffment  with  warranty  mafi^  tf 
the  anceftor  ef  the  plaintiff  to  1V.  his  heirs  and  affgns,  and  the 
tenant  is  affisnee  of  the  affignee,  and  yet  this  is  well  pleaded  % 
quod  nota.    or.  Deputy,  pi.  5.  cites  38  £.  3.  21. 

3.  jfoofsnyhj  die  Earl  of  GlonceAer  for fne  for  alienation  mada 
horn  of  his  tenants.  The  plaintiff  in  the  replevin  pleaded  detd 
that  Q.  C.  who  was  &c.  wasfeifea^  and  gave  to  K.  and  his  heirs 
U  hold  by  fuchjetviies  only^  for  aU  fervices  and  demands^  j«f  e/tata 

N  a  it 


he  has ;  and .  it  was  awarded  that  the  tenant  may  plead  the  deed 
well  enough,  as  here  by  way  of  rebutter^  tho'  he  be  affignee,  an4 
no  i]lfignee  is  exprejpd  in  the  deeds  but  he  cannot  vouch  nor  have 
cmtra  formam  feoffamcnti  &c.  which  founds  in  aftion,  where  no 
affignee  is  in  the  deed.     Br,  Deputy,  pi.  4.  cites  f  4  H.  4.  5. 

4.  And  heyice  it  feems,  that  if  ajfignee  was  in  the  deed^  that  the 
affignee  Jball  have  aSfion  which  runs  with  the  landy  and  the  thing 
which  is  in  lieu  of  a£iion^  as  voucher ;  for  land  is  a  thing  which 
m^iy  be  aifigned  ever.  But  qussre  of  annuity ;  for  this  is  a 
thing  of  fuch  a  nature  that  cannot  be  granted  over.  Br.  Deputy, 
pi.  4.  cites  14  H.  4.  5. 

5.  In  entry  in  confimili  cafu,  leafe  was  made  for  term  of  Ufe^ 
the  remainder  in  tail  to  the  father  of  the  demandant.     The  tenant 

for  life  aliened  in  fee  to  the  tenant^  and  the  writ  was  that  the 
tenant  had  not  entry  but  by  A.  B.  who  held  for  term  of  life  ex 
aiTignatione  of  the  leflbr,  which  cannot  be  ajfigned  hut  by  grant  of 
I  ^S^  J  the  reverfton\  but  where  it  is  by  remainder^  as  here,  it  Jhall  be  ex 
dimiffione  ice.  and  becaufe  not,  therefore  the  writ  was  abated. 
Br.  Brief,  pi.  248.  cites  38  H.  6.  30. 

.  6.  In  debt  for  rent  by  ajpgnee  of  reverfwn^  he  ought  to  be 

named  afftgnee  in  the  writ,    in  a  nota  of  the  reporter,  and  fajrs 

that  fo  are  all  the  precedents.     Lutw.  481.  Trin.  3  Jac«  2« 

Nichols  V.  Tymms. 

^^"*«;^r         7.  Where  the  party  pleading  derives  an  efiate  to  him[elf  he 

^7*  *    *    muft  fet  forth  all  the  mejne  aj};gnments  of  the  leafe  for  years  (or 

grant  for  years  by  letters  patents)  in  tiie  pleadings  :   but  where 

he  derives,  an  efiate  to  his  adverfary^  under  which  he  does  not  claim 

any  thing,  in  fuch  cafe  general  pleading  of  per  diver/as  medias 

affignationes  devenit  &c.  is  fufficient,  becaufe  he  has  no  means  to 

'  know  another  man*s  title.     Carth.  209.  Hill.  3  W,  Ic  M.  ia 

£.  R.  Tucker  v.  Hodges. 

8*  In  covenant  againft  J.  S.  as  aflignee  of  W.  R.  the  decla- 
nation  on\y  fet  forth  that  the  tenements  came  to  the.  defendant  by 
affignmentsj  virtute  quarum  &^.  and  therefore  held  ill  \  for  it 
mould  bave  been  fet  forth  that  the  defendant  was  ajjignee  of  the 
term  of  J,  S.  for  ejfe  it  might  be  an  affignment  of  anodier  eftate 
than  this  term  of  J.  S.  and  the  words  (virtute  quarum  Sec) 
will  not  help  it ;  for  thofe  are  only  by  way  of  inference,  and  not 
jravcrfable,  and  fuch  a  conclufion  which  is  not  warranted  by  the 
premiffes.  Carth.  256.  Mich.  4  W.  &  M.  in  B.  R.  Huclde  v. 
-Wye. 

•  9.  Affignment  over  of  a  leafe  may  be  pleaded  without  notice. 
Sec  the  Cafe  of  Tovcy  v.  Pitcher,  4  W.  &  M.  in  B.  k.  - 
s^'  ^d^'*  ^^*  Tbere  is  a  difference  between  doing  a  thing  by  a  man  and 
fame  diver-  k"  ^Jps'^h  ^"d  to  them.  If  a  thing  be  done  by  a  man  and  his 
ftty,  per  'taffif  ns,  )'ou  mufl  there  allege  in  the  disjun^ive^  that  it  was  neither 
^"s  Uc  -^^"^  y  ^^^  ^^^  ^^^  affigns  ;  but  if  a  thing  be  done  to  a  man 
x39-*pJ-  4-  '^"^  ^'*^  affigns,  you  need  not  mention  his  ajfigns  j  for  if  he.  has 
'  s.  c.  and     affigncd  it  over,  it  muft  be  Ihew^d  on  the  other  fide  ^  per  Cur* 

fi"^  aJi7fo  '^  ^^^'  ^^*  ^*^^-  7  ^*  3*   ^"^**  ^*  ^^^P* 

ajudgmtnt  in  C.  B.  waS  a?firxncd  in  B.  R.  .•'.*.' 

^'  11.  The 


*         r 

»  ttf  The  ancient  method  of  pleading  affignments  was  virtuti 
tujus  tbe  ujpgnte  trUered,  and  was  pojejfedi  but  that  is  difufed 
now;  for  the  aflignee  has  the  eftate  in  him  before  entry,  tho* 
not  to  bring  trefpafs  ;  per  Hoit  Ch.  J.  Ld.  Raym.  Rep.  367, 
Mich.  10  W.  3»  in  Cafe  of  Cook  v.  Harris. 

12.  Tenant  for  years  cannot  affign  over  his  term  without 
Writing)  but  the  aihgnment  may  be  pleaded  without  faying  it 
was  by  deed  \  per  Cur.  12  Mod.  540.  Trin.  13  W.  3.  Birch 
V.  Bellamy. 

For  more  of  Affignment  in  general,  fee  ConJ^fttOn^,  Cofae^f 

nsnt^,  effarc,  C^ranrsr.  ^Dofjibiiifp.  Kent,  Slarrantp, 

ZiUaSe,  and  other  proper  Titles. 


^S9 


afjstfe. 


[  1603 


Fol.  270. 


Aa  affifeit 
aot  properly 


(A)     Of  what  T*h'mgs  it  lies. 

fi.lT  lies  not  of  hofna^e.    I  H.  4.  i.  b.l 

[2.  It  lies  not  of  an  annuity,     i  H.  4.2.  J  pi.  61. 

[3.  It  Kes  not  ofzpenfton  due  out  of  an  abbey  ox  priory.  14.  H.  s.p.forthw 

,^  -I  isnotcranU 


plaatumbut 
cuereU. 
Jcnk.  31.  } 


6.  12.] 


granV 
cdbuttiU 
th«  grantee 
le  promoted  to  a  competent  benefice,  and  this  it  of  a  penfioA  to  which  the  King  prefented  by  rea« 
iim  that  he  \s  founder.     Br.  A(rtfe»  pi.  iO'\  citct  S.  C. 

♦ 

[4.  Bvt  it  lies  of  a  €or9dy  due  out  of  an  abbey  or  priory.  •  14  Where  a 
H.6.,2.Contra.7E.3.a7.b.3  -  '^I^ 

corodjf  and 
dijfttftdoftbe  reft,  he  fhall  not  ha?e  aiCfe  of  the  corody.    Br.  Affife,  pi.  308.  cites  30  AS.  4. 
•  Br.  AOiie,  pi.  ico.  cites  S.  C. 

Though  the  ftatute  Weftm.  2.  cap.  25.  f.  3.  fpeaks  of  a  cotody,  yet  an  aflSfe  (hall  be  raaincalned  of 
yvtof  a  corody.     1  Inll.  411.-  '         8  Rep.  46.  a.  fuch  parts  as  belong  to  vidluals  and  clothing. 

> 

[5.  An  aflife  docs  not  lie  of  a  way  over  certain  land^  but  a  Br.  Plaint, 

quod  permittat,  for  it  is  but  an  eafement.     34  Aff.  113.  vel  13.  '^^'  ^^  "^* 

adjudged.]     [Itfeems  that  the  (11 3.  vel)  Jhould  be  left  outr\  — Br.  AfJ 

fife,  33S. 

(J37)  cites  S.  C. Br.  Chiijiin,  pi.  8.  circs  S.  C.—Fitzh.  Affife.  pi.  317.  cites  S.  C. S.  P. 

but  quaere   if  it  had  been  a  'way  appendantt  for  it  feema  to  be  in  grofs. 
S.  P.   and  /•   of  a  faffage  ultra  aquam  ;     tor  it  is  r.o  frankteneMent  nor  profit  apprend^r. 

Br.  Affife,  pi.  442.  cites  3 1  E.  1.  ar.d  Fitzh.  Aflife,  440, But  otherwife  of  a  'way  appendant,  aa 

appears  elfewfaere.     Ibid.  S.  P.  8  Rep.  46.  b.  accordingly,  bet.iule  there'  is  nullum  profi- 

oiam  capiendum,  as  the  ftatute  mentions.— Ailife  lies  toi    ftopplng  a  va/  wlijch  a  man  has  to  his 

Iwofc  or  land.   F.  N.  B.  t  83 .  (N. )  fo  that  it  ought  to  be  a  v/ay  appenUnt,  for  of  a  way  in  grofi?  he  ihall 
^yhavc  adion  on  his  cafe.     F.  N.  h.  \%%.  (N)  in  ik'*  new  notes  there  (a)  cites  n  H.  4.  26,  per 
Cv.     Aadfoof  away  to  a  churchi  becaufe  he  has  no  treehold  in.tije  churchi  cite^  4  K.  5.  Nuifance ' 
••  but  contra  it  (eems  as  to  a  way  to  a  cilurch  which  one  hss  ratione  teuurse.   '  Qu.xre  if  not  an  aAion 
«Q  thecafci  or  a  writ  oi"  affife  :at  his.ele^ion.     Ibid,— Jcnk.  1 7. "pi.  3  o.  S.  P.  for  a^vay  ought  to 

N  3.  have 


have  i  termTaus  t<|uead  )ueiii»  tndtobtfof  fome  benefit  to  entitle  a  man  to  have  tnaffife,  and  tltffC« 
fore  if  it  be  only  m|to(s  an  affife  liea  nocfertfae  ftopping  it ;  ferfucli  grantee  haa  nofrcelMtU. 

6.  Affife  lies  of  toll  of  a  market^  and  likewife  of  toll  of  s^  mill  i 

but  not  of  ^rV  to  a  mil.    8  Rep,  46.  b.  cites  13  [30]  £•  r« 

Affife  401.  and  23  H.  3.  fo*  435.  tit.  Affife  427.  accordingly. 

And  fo  of  toll^tborougby  to\U travirs^  and  toll-f«rif,  affife  lies. 

i.  r.  ae-  7.  In  affife,  plaint  of  a  croft  was  made,  but  afterwards  aoieoded 

t^ul^'.  ^7  ^•^«P'a''it»ff's  degree*  The!.  Dig.  66.  lib.  8.  cap.  3.  f.  3. 
monofthe  cites  Pafch.  15  £.  2.  Plaint  25.  but  fays  a  man  (ball  never  have 
Couit.         praecipe  quod  rcddat  de  uno  crofto,  cites  14  Aff.  13.  and  fiiys^ 

dL'ok^'dtee  ^*'  ^^  *^  ^^  '^^  ^y  Babington  loco  prxdiao. 

Ih.  6.J. 

— -^-AflSfe  lies  of  a  croft,  but  a  fermedon  dees  notf  per  Ceke  Ch.  ].  2  Bulft.  2x4.    Pafch.  11  Tac 

in  Cafe  of  EUii  v.  WaUie. 

Affife  Uee  of  a  crtftt  becaoie  it  it  p«t  in  view  tn  the  recogniton ;  per  Roll.  Ch.  J.  Sty.  30  Trie, 
513  Car.  •  ^ 

[  »6i   ] 

Andthia  8.  Where  rent  is  granted^  and  out  of  no  landj  but  the  grant  faid 

be°Ju?in  ^^^ber,  tbat  if  the  rent  fhall  be  arrcar  the  grantee  may  diftrain  in 

flew.  Br.  /^«     Affife  lies  of  this  rent,  becaufe  land  is  charged  to  the  dif" 

Affife, pi.  trcfs;  quod  nota.     Br.  Affife,  pi.  no.  cites  7  Aff.  7. 

151.  eitee  ^  ^  j  / 

10  AC  4l.<— — ^itfT^a  num^ntir/r  mm  mmuiifXt  wniafurgmttfy mntberdteJt  tbMtifit  hearrear 
hi  ma/  diJhrmiM  im£ucb  landx^  there  he  mw  diftrainf  and  yet  fhall  not  hate  affife ;  for  the  anauity 
aeaatheficut  priut  \  per  Littleton.    Br.  Affife,  pi.  4S9.  cites  3  2  H.  6.  xy. 

s.p.by  9.  In  affife,  a  plaint  was  made  of  4  acres  offaucey^  and  held 

^^'rdtajy.  fS^'  Thel.  Dig.  66.  lib.  8.  cap.  4.  f.  i.  cites  11  AC  13. 
Cto.C.555!  Theloal  fays,  be  thinks  that  it  islalicetum  in  Latin,  viz*  a  place 
J^"*"- «5       where  the  willows  grow,  and  cites  7  Aff.  i8. 

SpUiQ?'        '®*  '^'^^'-  ^'g'  ^  '*'^-  ^-  ^^P-  ♦•  ^'  ^-  ^y^^  ^^*^^  <£  furze 
but  in  diverfe  writs,  and  a  praecipe  quod  reddat  of  fo  many  acres 

of  turbary^  was  held  good,  cites  Pafch.  8  E.  3.  387.     But  fays  it 
was  faid  there,  that  it  (hould  be  demanded  by  name  of  a  moor. 
s*  P-  by  1 X.  In  affife  a  plaint  was  made  of  two  parts  of  the  boiUowry  of 

2*'^if^J'  two  leads  of  fait  water  ice,  in  the  county  of  Lancafter,  which 
Trin.  15  plaint  was  held  not  good.  Thel.  Dig.  66.  lib.  8.  cap.  3.  C  i. 
Car.B.  R.  cites  9  Affr  12.  Mich.  9  E.  3.  466.  But  fays,  a  pracipe  quod 
ik^Aat'af-  ^'^^^  ^^^  brought  of  two  fait'pits^  Hill.  9  E.  3.  443.  and  that 
^f^ijes^e*  f<^  is  the  common  form  and  courfe  at  this  day  in  the  county  pala- 
buiiariafa.  tine  of  Chefler  ;  as  a  falt*pit  of  fo  many  leads  without  morek 

lioa  &c. 

ftii'^r  '^'  ^  °**"  ^*^  "^^  ^^^^  ^^^^^  of  th2  farm  of  a  fatr^  for  it 

feme  have  "^^^  ^^  ^^  ^^^^^  Capiendo^  as  in  the  ftatutc,  and  yet  the  feme  was 

•Oifc.  Br.  therefore  endowed.  Br.  Affife,  pi.  471.  cites  I4£.  3.  and  Fitzh. 

Mife.  pi.  Scire  Fac.  122. 

481.  cites 

14  B.  2.  and  Fitah.  Scire  Ficias  iia. 

*  Cro.  C.         J2»  Plaini  was  made  and  admitted  of  two  Jhops  in  affile.  The). 

f  ^^'s'"c.^'  I^'g-  ^6-  '*^*  8-  *^*P-  3-  ^-  5-  ^'^^^  'H  Aff.  1 1,  and  Pafch*  24  E.  3. 
cited»9nd'  J  6.  and  43  Aff.  2  HilU  *  48  E.  3,  4,  and  fays,  See  in  the  regifter, 
s.  p.  ad.      foi,  2.  a  precipe  quod  reddat  de  duabut  fliopts. 

iiiittcd»  by 

^ookc  hod  BarUey  J.  as  tt>  a  (hop. 

14..  In 


i^.  In  aflife  the  plaint  was  made  of  a  cellar  ifCj    Thd.  Dig.  ^'^  J^. 
fe6.  lib.  8.  cap.  3.  r.  4.  cites  Mich.  24 E.  3.  33.'  c^Ll 

BarklcyJ. 
and  cited  S.  C.  Cro.  C,  555.  Trin  15  Car.  B.  R.  in  pi.  io« 

iff.  Aflife  of  loL  rent  ijfuing  out  of  the  hundred  of  B.     The  A-  ^9  w^ert  a 
fendant  faid  that  there  are  jevered  vilhy  viz.  A.  and  -8.  in  the  ^*j^J^ 
hundred^  which  are  not  name\  in  the  writs  judgment  of  the  writ)  ion,  or 
and  if  &c.     Per  Shard,  a  hundrtd  is  a  thing  not  manurable,  Mght*tfi§ 
which  cannot  be  put  in  vie\V,  and  therefore  the  aflife  docs  not  JJ^f^^f^ 
lie;  for   it   is  not  a  certain  place.     Br.  Aflife,  pi.  309.  cites  doetnotiit 

plea  oii|ht  to  ht  giTts  by  ttoant,  and  not  by  diflbifor  ;  by  which  the  aflife  wis  awarded.    IMd. 

16.  It  IS  a  good  plea  to  the  iurifdi£lion,  that  the  land  is  hii 
ihurcb-yard.     fir.  Jurifdi£liori,  pi.  120.  cites  44  E.  3. 

17.  Ind»wer\  was  laid  by  Babington,  that  praecipe  quod  S.P.  wte 
^ddat  docs  not  lie  of  a  cottage ;  hut  plaint  in  ajjife  of  a  cottage  is  ^^J*»  ^^ 
good.    Tbel.  Dig*  66.  lib.  8.  cap.   3.  f.   2.  cites  Mich.  8  H.  D^,pL 

5»  3«  .92.  cites 

18.  Upon  denying  rent^charge  or  rent-feck^  aflife  lies ;  but  not  *^-  ^^^' 
^  remt-fervice  without  refcous  \   and  it  Was  adjourned  into  the 
£xcheqUer*chamber  for  difficulty  of  the  verdift.     And  if  rent 

iflues  out  ofUndguildable^  and  of  land  in  ancient  demefne^  aflife  of 
the  entire  rent  lies  at  common  law.  Br.  Aflife,  pi.  69.  cites 
8  H.  6.  II. 

19.  If  a  mm  is  feifed  of  z  ferry  which  extends  into  2  founties^  [   16     J 
'  and  is  difleifed,  he  fhall  not  have  aflife ;  per  Portington.     Br. 

Ai&fe,  pi.  76.  cites  22  H.  6.  9.  lO.    ' 

20.  Needham  J.  faid,  that  if  one  was  dijfelfed  of  the  annuity 
which  itppertain$  to  his  ^ce  ofjujiiccy  he  fcall  have  aflife  of  his 
office.  Which  was  affirmed  by  all  the  juftices  except  Yelvefton. 
Quaere,  for  it  feems  that  a  juftice  has  no  office  but  at  will.  Br. 
Aflife,  pi.  389.  cites  5  E.  4.  io« 

21.  Rede  faid,  that  a  man  fliall  have  praecipe  quod  reddat  of 
a  high  chamber  in  a  houfe.  Thel.  Dig.  66.  lib.  8*  cap.  3.  f.  6.  . 
rites  Mich.  5  H.  7.  9.  But  fays  it  is  reported  there  that  the 
contrary  is  held  21  H.  6.  becaufe  it  is  not  franktcnement ;  for  it 
cannot  have  continuance  perpetually,  becaufe  if  the  foundation 
periflies  the  chamber  is  gone  ;  and  that  fo  it  is  affirmed  Pafch* 
3  H.  6.  Plaint,  i.  where  Babington  faid  that  a  houfe  is  not  frank- 
tenement,  if  it  does  not  touch  the  land.  And  all  the  juftices 
agreed,  that  fuch  a  houfe  which  is  upon  another  houfe  cannot 
be  put  in  plaint  nor  in  a  writ  %  but  an  exchange  was  pleaded  of 
land  for  a  chamber.  Thel.  Dig.  66.  lib.  8.  cap.  3.  f.  6.  cites 
Mich.  9  £.  4.  40. 

22.  rlaint  in  aflife  lies  of  a  garden  or  /^,  but  not  praecipe  Br.  Precipe 
quod  reddat.  Br.  Plaint,  pi.  22.  cites  22  E.  4.  13.  per  Huflcy.    ^";^,"ti«; 

S.  C.  and 
tfiat  by  Hd&y  Ch.  J.  ttaX  one  fliaU  noi  bam  a  praeipe  quod  reddat  of  a  farden  only,  but  that  he  may 
have  pbint  in  Affifc  of  a  |ardca,  aad  of  a  toft  ■     S.  P.  by  the  Ofiaio^  of  the  Covrt.'  Br.  Dower, 
PL92.  dtesSH.  6.  Ti 

N  4        ^  23.  If 


ifo  ^tasSBti 

s.  C.  citiA  ±2*  V  one  lias  common  of  eflovers  in  the  wood  ofanothirt  atnl 
'^l  ^"['  ^b  ^^  tenant  and  oWher  cuts  down  all  the  wood,  t"hc  commoner 
—I.  p.  ad.   fliall  have  an  aflifc  of  his  eftovers,     F,  N.  B,  58,  59.  (I) 

piitted  per 

Cur.  Cro.  J.  iK*f.  Mkh.  8  Jac  B.R.  in  pi.  15.— If  the  omtntTfiuMup  /^*4  «;0m^  fe  at  there  nei- 
ther is  nor  will  be  any  wood  again,  yet  he  Ihall  have  an  affife  from  year  to  year  of  liis  common  of 

fflovers  ;  per  Hobart  Cb.  J.     Hob.  4.3.  obiter. But  per  Cur.  Yelv.  188.  Mich.  8  Jac.  B.  R« 

the  commoner  (ball  have  adion  on  the  cpfc  only*  and  not  affife,  becaufe  when  all  is  dei^royed  he 
cannot  be  put  in  feifinv  and  cites  Abridgmei|t  de  AfTife,  fol.  it.  Brownl.  220.  S.  P.  acconiingly 
^r  Cur.  but  feem^  only  a  tranflation  of  Yclv.— -^-Si  P.  acoordingly*  2  And.  7.  pi.  5.  ■  Br.  A^e* 
pi.  491.  (490)  S.  P. 

An  affife  2^,  An  affife  was  brought  of  the  office  offadler  to  the  ^ueettj 

Tf^die'^fficc  i^^^^^d  to  the  demandant  by  the  King ;  but  was  held  void  by  the 
t>i  clocks  whole  Court,  becatife  the  King  could  not  make  an  officer  to  the 
keeper  to  the  Queen,  and  no  place  was  mentioned  where  he  Jhoidd  exercife  and 

^^Mtlftbe  'W  ^'^^  ^ff^^'i  ^^^  ^'^'^  ^^  profits,  and  therefore  the  jury  could 

Xingf^'  not  have  the  view,  and  lb  affife  cannot  be  taken#     So  if  the  King 

ing  his  own  grant  the  office  of  ujher  to  the  Prince  ef  TVales^  an  affife  will  not 

fiur^it*  !'«•     »  Brownl.  28.  Pafch.  6  Jac.  Anon. 

but  the 

patent  purported  the  grafit  only  without  nuords  ^creationf  as  eonftitmmus  ofiiciuin  &c.  nor  couM  th« 

plaintiffprove  that  it  was  as  ancient  office,  and  therefore  nonfuited,  though  the  tenant  had  made  defiiult 

before.     Brownl.  3&8.  Pafch.  8  Jac.  C.  B.  Caefar  v.  Bull. Brownl.  aS.  Anoo.  but  S.  C.  fays  the 

plaintiff  (hewed  a  grant  of  thi  fame  office  in  E.  6.  time  ^  but  that  was  held  no  ancient  time. 

D.S3.&C.        25.  Affife  cannot  be  brought  of  rent  ijfuing  out  of  a  hare  rent 

^afch  tE.  ^/^'^*^^  ^^b'i  ^^*  ^^  "^^^y  ^^  ^^  portione  decimarum,  as  is  clear 
e.  The  by  Ld.  Dyer,  7  E.  6.  and  the  diflfercnce  rightly  ftated  5  per 
Dean  and     Vaughan  Ch.  J.  Vaugh.  204.  Hill.  19  &  20  Car.  i. 

Chapter  of 
Brifbl  V.Clarke. 

[  163  ]        (A.  2)     By  the  Statute  of  Weftminfter  a. 

Miammim  Wejlnu  2. 1 3.  £.  X .  c.  25.  T  ORASMUCH  at  there  is  m  writ  in 
/tfwthere  Par.  1,  2.  '^  the  Chancery  whereby  plaintiffs  can 

>Smjt7  *  havefofpeedy  remedy  as  by  a  writ  of  novel  diiTeifiny  our  Lord  the 
nvritsof  King^  willing  thatju/lice  may  befpeedily  minifteredf  and  that  delay  % 
mjpfe  of  no-  in  ^as  may  he  taken  away  or  abridged^  granteth  that  a  writ  of 
Inthft^if-  ~^^^  dcBki&nJball  bold  place  in  more  cafes  than  it  bath  dome  here^ 

Cer  of  the       toforo  \ 

Chancery,  '      /,  r      «.• 

that  is  to  fay,  an  aflifc  ie  Ubtro  tenemento^  and  an  affife  ie  eammuma  pajturee  for  his  cattle 
&c.  which  was  fo  ncceffary  as  without  it  his  freehold  could  not  be  manured ;  and  the  affife  de  libero 
tcnemento  did  lie  of  houfes,  land,  rent,  and  other  thingi  which  lay  in  render,  whereof  a  prsecipe  did 
lie  at  the  common  law  ;  but  if  all  profits  apprender,  which  confifted  in  capiendo,  colligendo»  hn- 
bendo,  recipicodo,  &  cxercendo,  an  affife  of  novel  diffcifin  did  not  lie  at  the  common  law ;  but  the  party 
was  driven  to  his  ijuod  permittat,  in  which  was  great  delayv  and  they  which  had  but  an  eftate  for 
life  could  not  mainuin  that  writ,  therefore  this  zQl  doth  gite  in  all  the  faid  cafes  a  fpeedy  remedy  by 
in  affife  in  lieu  of  the  quod  permittat,  fo  the  faid  profiu  were  to  be  uken  or  had  in  oertn  loco. 

Alnft.  411* 

The  defendant  (hall  not  be  ejfottned^  nor  caft  a  protefffon^  nor  pray  in  aid  but  of  the  Kin;,  nor 

'voticb  a  ftranger,  nor  any  party  to  the  writ,  untefs  he  enters  into  warranty  immediately,  and  the  fame 

of  refeeipt ;  nor  ihall  the  f«r«/  demur  cither  ibr  the  oonace  of  p  fauntiiir  or  the  tenamti  and  for  iiivcfli 

other  caufef.   2lnft.4it; 

Par. 


Pan  3.  Jnd  granfetb  that  for  eftovers  rf  fffOddy  profit  to  be  *  Tlw 
taiin  in  woods  by  gathering  of  acorns  ^c.for  a  corodyy  for  delivery  ^J^}^^_  * 
of  corii|  and  other  visuals  and  neceffaries  to  be  teceived  yearly  *  in  uin)  extend 
a  place  certain  toll,  tronage,  pailage,    pontage^   pawnage,  and  t«  citwcrs 
frcb  Ske,  to  be  taken  in  places  certain,  keeping  of  parks,  wood?,  ^^^^l 
forefts,    chaces,    warrens,    gates,   and  other  bailiwicks   and  f  prendej.anl 
^ces  itifee^  from  henceforth  an  qjjtfe  ^ novel  diffeifin^tf/^  Ue  \         nottothc 

«&et{  but  yet  the  offices  inui|  be  incerto  locoi  ivhich  is  to  be  fo  uoderftood  as  that  tho*  the  oflkebt 
leiDoveaMc,  yet  U  muft  be  in  certo  loco^  when  the  aifife  19  brought.     2  Inft.  412. 

In  affife  of  the  oflke  of  Clerk  of  the  Crown  in  Chancery,  it  was  alleged  that  aii^e  does  not  Ue  Vit 
i«  Uc«  certo  capUnd^y  and  the  Chancery  is  removeable»  and  not  certain^  therefore  no  aflife  j  it  non  aJU 
locatur.  Br.  Aiiife,  pi.  9^.  cites  9  E.  4>  6. 

Aflife  does  not  lie  of  an  office^  unUJs  It  he  of  an  efiate  offte^  as  it  feemt  by  the  ftatute  of  Weibi. 
2.  cap.  25.     Br.  Affife,  pi.  13.  cites  :  i;  H.  6.  6.  fc  7. 

Tho*  ifee  ftatutc  mentions  only  (offcei  hfee)  yet  it  being  herein  made  in  affirmance  of  dtecom^ 
monlawy  fuch  as  have  offices  in  taii  or  for  Ufri^iW  have  zSA*  %  liWfL  41s.  ■  8  Rep.  47.  a.  b« 
S.  P.  accordingly,  and  enumerates  fevcral  o£ces  for  life  for  which  an  ailife  lies  ;  as  of  the  office  of 
MoMffr^  30  Alt.  pi.  4.  So  of  the  office  oi  packing  elotbes  &c.  22  H.  6.  (}.  b.  So  of  the  office  of 
Sherifgmited  for  life.  So  of  the  office  of  ow  ef  the  Clerks  of  the  Crotvn  In  Chancery^  9  E.  4.  6.  a.  B. 
So  of  the  i^fkn  oi  Beadle  of  thf  Hononr  of  fVeJiminfter  and  Middlefex»  ib  £.  2.  tit.  Affife,  377.  So 
ti  Porter  of  the  Court  of  rise  Archhifhop  of  Canterbury  for  life,  4  E.  4.  44  ).  tit  Affife,  and  ibid« 
S  £.  2.  3S5.  So  of  an  office  in  the  Common  Pleas,  8  £.  4.  ic.  b.  As  of  the  office  of /V/arrr,  z8H.  8, 
Dyer  7.  So  oi  the  office  of  Regijier  of  the  Admirafty,  5  Mar.  Dyer  153.  So  of  the  otRccofSttward 
orBMily,  or  Receiver  of  a  Manor,  71  H.  8.  tit.  Grants,  Br.  134. 

Affile  was  brought  of  the  office  of  the  Keeper  cf  the  Foreft  of  B,  and  affife  of  Mortdanceftorofdie 
Bailirx/ickoftbf  ForeJlofP.  Br.  Affife,  pi.  122.  cites  Trin.  2  E.  3.  in  B.  R.— And  affife  wa« 
brought  of  the  office  tt^iyher  of  the  Exebeqyer,     Ibid,  cites  8  £.  3.  7. 

And  tho*  the  words  are  general,  yet  this  adi  is  to  be  intended  of  offices  of  \  proft  only»  and  not  of 
oS'KOi  charge  and  00  protit;  but  it  extcnda  as  well  to  offices  in  the  Admiralty  Couit»  Ecclefiaftical 
Court,  or  any  other  court,  what  either  the  civil  or  ecclefialHcal  law^'or  any  oder  law  than  the  com- 
mon law  ice,  of  England  doth  rule*  as  to  offices  in  temporal  courts  which  are  governed  by  the  com* 
monlaw  &c.  as  by  the  authorities  above  faid^  and  Jehu  Webb's  Cafe  appeareth.  2  Inft.  412.-^ 
ft  loft.  47.  b.  49.  b.  S.  P.  accordingfy. 

.  If  a  man  be  diflcifed  of  the  xubole  office^  he  (hall  have  an  affife  de  officio  cum  percinen. ;  and  albeit 
^e  ftatute  fpeaketh  de  officiis,  yet  if  he  be  diffeifed  oi  parcel  of  the  prof txyh^  may  have  an  affifi^ 
of  that  parcel ;  but  therein  alfo  are  diveriitieS)  as  you  may  read  in  Jehu  Webb's  Cafe.  7.  Inft.  412* 
%  Rep.  49.  b.  S.  P.  accordingly. 

Par*  4*  And  in  all  the  cafes  afore  rehearfedy  according  to  the  ac^  If  a  man 
tMfiomtd  manner^  the  writ  fhall  bede  libero  tenemento.  ^nn'a'^dfiM 

in  my  piji 
tbaty^  I  ffiall  have  affife  de  libero  tenemcnfio,  and  the  plaint  (hall  be  de  pifcaria.     Br.  Affife,  pi.  441; 
dtes  2^  H.  3.  aiid  Fitzh.  Afiife,  pi.  43S. 

Writ  of  affife  of  common  ihall  be  of  common  ofpafture,  and  not  de  libero  tenemento  ;  and  if  it  bc 
edierwifethe  writ  fliall  abate  ;  per  F^on.  Quod  nsn  negatur«  Quiere  inde.  Br.  Affife,  si.  4S7I 
cites  II  H.  6.  2a. 

Par*  5.  And  as  before  times  it  hath  lain  and  hoUen  place  in  com- 
mon of  pafture,  fojhalt  it  from  henceforth  hold  place  in  common  of 
turf,  land,  fUhing,  and  fuch  like  commons  which  any  man  ;&i7^^  appen- 
dant to  freehoW,  or  W\\ho\xt  freehold  by  fpecial  deed,  at  the  leaft 
for  term  of  life. 

Par*  6.  In  cafe  ^alh  when  any  holdcth  for  term  of  years,  or  in  This  is  as 
wordy  sWcneth^the  Jame  in  fise,  and  by  fuch  alienation  the  freehold  ^^^^^ 
is  transferred  to  the  feoff ee^  the  remedy  Jhall  be  by  a  lurit  of  nowel  monlawj  ' 
diiTeifm,  and  2S  well  the  feoffor  as  the  feoffee  Jhall  be  had  for  for  the  free- 
^ffeifors^Jb  that  during  the  life  tf  any  of  them,  thefaid  wrifJhaU  hold  f„°\te  kffor 
puieem   .  ^  or  in  the 

.    «       •    >^  heir 


i$4  dCD^: 

beir,  the  Bfery  beifig  ttiidt  by  tKc  Idlee  for  years»  9r  guardian,  d0th  W^k  a  dUTeifih,  becfiui^  bj  tbb 
tor^om  Virtry  he  dilScifetb  the  lellbrt  for  which  they  may  have  an  aflife  of  novel  diiTeifiQ  at  the  com'< 
nOD  Iaw»  and  both  the  feofier  for  making,  and  the  k&ffce  for  taking  a  tortious  livery  were  both  diffei'* 
Ibri ;  and  fo  it  i«  if  tenant  at  will  or  tenant  at  lafferance  make  a  leafe  for  years*  and  the  lefiee  enters 
this  is  a  difiTeifin  to  the  leflbr  at  the  common  law.     2  Inft.  41 2y  41 3. 

This  ad  fpeaks  fidl  of  a  tenant  for  years,  and  yet  a  tenant  iy  elegit  flatutt  merchant^  or  ^JapUi 
are  within  this  law ;  and  fo  //  is  oi  a  tenant  at  Vfill^  or  a  tenant  atfyfferancei  for  all  thefe  have  a  pof- 
feffion,  butotherwife  his  of  a  iaiilffy  for  he  hath  no  poiTeffion  at  all.  idly.  Of  guardian,  which  ex- 
tended not  only  to  gUarditui  in  cbivalrjt  but  to  guardian  InfocagCt  ti  pur  cau/e  de  nurtwtd 
|dly,  Of  an  alienation  in  fee,  and  yet  an  alienation  in  tat/  or  for  /ififis  within  this  wSt, 
^catife  they  are  within  the  fame  mifchicf.  4thly,  I  f  tenant  for  years,  or  a  guaiHi  an  mafke  a  leafe  far 
tife^  the  remainder  fwr  life^  th^  remainder  infee^  and  tenant  for  life  enters^  he  is  a  diflerfor,  becaufe  he 
taketh  the  firil  livery ;  and  fo  it  is  of  him  in  the  remainder  for  life,  or  in  fee,  if  he  enter.  1  Inft.  413 « 
S.  P.  as  to  tenant  by  elegit^  his  ciccutor,  or  aflignee,  by  the  equity  of  th^  ftatute.  Br/  PA-liament/ 
^104.  cites  22  Afl*.  4S. 

Par.  7,  Jnd  if  by  the  death  of  the  (Matties,  reTtudy  happen  to 
fail  by  that  writ,  tbm  renudyjball  be  obtained  by  a  writ  of  entry. 

Par,  8.  Jlnd  albeit^  that  abo^e  mention  it  made  of  fome  cafeSf 
wherein  a  writ  of  novel  diffeifin  held  no  place  b^ore^  let  no  man  think 
therefore  that  thts  writ  lieth  not  now  where  it  hath  lien  before, 
Tbcfc  Far.  9.  And  tho*  fame  have  doubted  whether  a  remedy  be  had 

^*^**??  h  ^*''  writ^  in  eafe  where  one  feedeth  in  the  feveral  of  ariothcr, 
whe"n*Sic  *  '^^  ''  ^^  had  for  certain^  that  a  good  and  a  fun  remedy  is  given  in 
claims  com-  that  cofe  by  thefaid  writ* 

non  in  the  *    ,     *  •  ^  #    ivi  l  >l 

ieveral  lands  of  another,  and  puts  in  his  cattle  to  nfe  the  fame ;  the  ownorof  thettnl  hath  two  wtyt 
to  help  himfclf,  either  to  wave  the  poffeffion,  and  thdn  to  bring  his  aifife  as  one  out  of  pofleflion«  as  in 
the  common  cafe  of  adiflcifin,  aid  then  he  (hall  have  judgment  to  recover  the  land  and  damages;  of 
dfe  he  may  keep  his  poffeffion,  wA  bring  his  general  writ  of  affife  of  novel  diffeifin,  and  if  the  tenant 
pleads  to  the  aflife,  that  the  plainiirt  v  as  tenant  of  land  the  day  of  the  Writ  purchafed,  and  yet  is,  the 
plaintiff  may  maintain  his  writ,  and  fay  that  the  land  was,  and  Is,  his  feveral,  and  the  defendant  did 
feed  his  feveral  With  his  cattle,  and  actording  to  this  branch  of  thu  aft  he  praycth  the  affife ;  and  m 
this  cafe  if  it  be  found  for  the  plaintiff,  he  (hall  hare  judgment  to  hold  the  land  as  hu  feveral,  and 
4amages.    210^.413. 

A  feme  CO.  Par.  10.  And  let  them  which  bt  named  diffeifort  beware  froni 
vert  and  an  fjgnceforth,  that  they  allege  not  falfe  exceptions^  whereby  the  taking 
n'i*  wi^Tn  of  the  afffe  may  be  deferred,  faying  that  another  time  an  ^Jf/jhe 
thU  ftatutc,  fame  land  pajid  between  the  fame  parties,  or  faymgj  and  melyf 
'  10  have  cor-  ^^^^  ^  ^^jf  ^f  ^^gre  high  nature  hangeth  between  the  parties  for  the 
S&mwt  by  fame  land-,  and  upon  thefe  and  Me  matters  do  vouch  rolls  or  records 
imprifon.  to  warranty,  to  the  end  that  by  the  fame  vouching  they  may  take  ewaf 
"^*?*  ^y  the  vefturey  and  receive  the  rents  and  other  profits,  to  the  great 
h^vZ^nt  damage  of  the  plaintif.  r    -,  j        -  a 

[165    1       Par.  1 1.  And  where  before  none  other  pain  was  limited  againjt 
of  a  record,    him  that  had  falfely  alleged fuch  untrue  exceptions,  hut  only  thai 
«??  ^*'*;'i   after  fuch  fafe  Jurmifes  difproved^  the  ajftxi  Jhould  pafs. 
of  It.  2  Inft.    /  pJ^   ^J  y^^^  irdained  that  if  any,  being  named  diJfeifoTy  da 

This  aft  perfcnally  allege  the  exception  at  the  iay  to  him  given  (if  he  fail  ^ 

does  not  ea-  fhg  warranty  that  he  hath  vouched)  heJhaUbe  adjudged  for  a  dif- 

S?e  of"  feifor,  without  taking  of  the  ajjize,  W  JbaU  reftore  the  damages 

Mortdan.  before  enquired  of  or  to  be  enquired  after,  to  the  doubUy  and  fbaiT 

ccftor.  Ibid,  n^^rtij^ufs  have  a  yearns  iroprifonmcnt/ir  hisfalfehood. 

wXr  teal  aftfon.  if  the  tenant  plead  a  record,  and  fail  thereof  at  the  day,  the  demandant  (hall 
2S?havefcifin  oTtheland, but  only  a  petitcape  ^ ^J^^y^"^^?^}^^^^^^^^ 
dlOeifin ;  and  in  cafe  of  the  affife,  if  fiie  ttnant  beftwt  this  Aatutt  M  f  l^ded  a  record,  and  iailcd 
thereof,  yet  the  affife  Ihould  have  beco  taken,  as  appc^ieth  bjAtt  iO.    %  UA,  4T4.  ^^ 


filxtn  afi^  feme  pteaJeJ  i  record  In  bar  of  aflife,  which  was  dented*  ind  they  wer«  a^ionieiy  anl 
ftt  the  day  the  baron  made  default,  and  the  feme  was  received  notwithftanding  this  ftatute,  and  fo  Aie 
!s  not  accounted  a  difleifor,  beciuie  that  feems  to  be  the  a£t  of  the  baron.     Br.  Aflift,  pi.  iS6.  ches 

I J  AlT.  T."  Br.  Coverture,  p!.  75.  cites  S.  C. S.  P.  andS,  C.  cited  Pi.  C.  ^05.  a  b.-—^ 

S.  P.  for  judgment  cannot  be  given  upon  this  default^  by  rcafon  that  the  feme  is  received.     Br.  Fw* 
liament,  pi.  1^3.  cites  u  H.  4.  51. 

In  aflife  againft  an  infant^  he  pleaded  a  record  and  failed  %t  the  dayt  yet  he  may  plead  another  matlciv 
and  (hall  not  be  a  dilTeifor  notwithftanding  the  ftatute.  Br.  AlTife,  pi.  46^.  cites  36  E.  7.  and  35  £.  3. 

Br.  Coverture,  pi.  76.  dies  S.  C. S.  P.  Be  S.  C.  cited  by  SaUaden,  PI.  C.  364.  a,— — 

Br.  Cov«rtnre,  pi.  44.  cites  4  H.  7.  1 1.  S,  P.  by  Hawes. 

In  ai&fe,  if  the  defendant  pleAdi  that,  not  attached^  15  day*  which  lifmnd  a^ain/l  bim  iy^wMm 
mnation  if  tht  bailiffs  this  it  not  peremptory.  Br.  Peremptoryt  p).  66.  cites  (>R.  a.  and  Fitsb* 
Afllfe  a62.  and  it  AC  19.  accordingly.— ■'—It  ifl  no  plea  in  affife  in  B.  R.  Br.  M^t^  pL  95* 
eitea  9  E.  4.  5. 

Contra  f  if  it  be  found  againft  him  ly  the  affife.    Tbid. 

Bra  it  h  notnfual  to  try  it  By  ajfife  at  tbit  </«f ,  bot  to  »ak«  the  tenant  anfwer  ovef*  if  the  baU 
liffbe  Botpreicnc  to  be  examined.     Ibid. 

Par^  13.  And  if  thai  exception  be  alleged  by  a  bailiff,  tbi  InanaflSft 
taking  if  the  ejjtze  Jhall  not  he  delayid  therefore^  nor  tbi  judgment  Jlj^.^^'t  pl^ 
iip9k  the  rejlltutioniftbe  lands  and  damages  %  tnj  matter 

ofrecordt 
cither  in  bar  or  to  the  writ ;  for  the  bailiff  cannot  plead  any  matter,  or  any  plea  out  of  the  point  of 
the  affife,  nor  any  thing  that  is  not  triable  by  the  allife,  nor  any  pUa  which  he  cannot  conclude,  £t  %. 
tro¥e  Ae  foit»  nni  tort*  nul  dilfeifin ;  and  it  therefore  the  bailift'do  plead  any  matter  of  record^  yet  th« 
jisftkes  ihall  proceed  &c»  and  give  judgment;  but  then  the  defendant  named  in  the  affife  may  come 
onto  the  juflices,  and  verify  that  there  was  fuch  a  matter  of  record  &c  aad  he  (ball  have  a  certificate 
•f  affile  V/  force  of  this  ad.     a  Inft  414. 

Par.  14.  Tet  ueverthelefs^  that  if  the  mafter  of  fuch  a  bailiff  that 
vias  abjenty  come  after  before  the  jujlices  that  took  the  a/hze^  and 
offer  to  prove  by  record  or  rolls^  that  at  another  time  an  afft%e  faffed 
between  the  fame  parties  of  the  fame  landy  or  that  the  plaintiff  at 
another  tiene  did  withdraw  his  fuit  in  a  like  writf  or  that  a  plea 
bangetb  by  a  writ  of  a  more  high  nature ;  a  writ  of  venir^  facias 
fiuiU  be  granted  unto  them^  to  cavfe  the  fame  record  to  be  brought^ 
and  whin  he  hath  the  famcy  and  the  juflices  do  perceive  that  the  * 
record  fo  Jhewed  by  him^  would  have  been  Jo  valuable  before  the  judg-^ 
menty  that  the  plaintiff  by  force  of  the  fame  Jhould  have  been  barred 
of  his  a&ion  ;  the  juft tees  Jhall  prefently  caufe  the  party  to  be  warned 
thatfirft  recovered^  that  he  appear  at  a  certain  day^  at  the  which 
the  drfendant  Jhall  have  again  hisfeijin  and  damages  (if  he  before 
paid  any  by  the  firfl  Judgment  given)  which  Jhall  be  reftored  to  him 
to  the  double  J  as  before  isfaid. 

Par.  1 5.  Andalfo  he  thatfirfl  recovered  Jhall  be  punijbed  by  Xm" 
prifonment,  according  to  the  direllion  of  the  juflices » 

Par.  1 6.  In  the  fame  manner^  ^ /)bf  defendant,  againft  whom  Thbbnac^ 
the  affife  palled  in  his  abfcncc,  fliew  any  deeds  or  releafeSf  upon  J^J,jJ^  **" 
the  making  whereof  the  jury  w^r^  not  examined,  nor  could  be  ex-  tflifcofno. 
aminedy  becaufe  there  was  no  mention  made  of  them  in  pleading,  vei  difleifia, 
and  by  probability  might  be  ignorant  of  the  making  ofthofe  writings ;  ^Ve^oWar. 
the  juffices  upon  the  fight  ^thofe  writings,  Jhall  cauje  the  party  to  t  166  1 
be  warned  that  recovered^  that  he  appear  at  a  certain  day^  and  Jhall  Rinpre- 
caufe  the  jurors  of  the  fame  affixe  to  come.  fentment. 

Par.  17.  And  if  he  Jhall  verify  thofe  writings  to  be  true^  by  the  JjJ/**"^ 
nterdiif  of  the  jurors^  or  by  inrollment^  he  that  purchafed  t^e  affi%e  thought,  t» 
c^rary  fo  bis  9wn  deed^  Jhall  be  punifhed  by  the  pain  iforefaid.         an  attaint 


tiie  tenant  OM  not  ^ly  have  a  certiftcate  tl  an  affife  by  the  former  branch  upon  nmiUx  of  remti* 
hut  alio  by  fttt$  branch  upon  dee^*  and  ^uict  claims,  and  the  reafon  whercot  Is,  for  that  the  bailiff 
could  not  plead  the  fame.  And  it  ii  to  be  obfer%ed,  that  after  the  bailiff  hath  pleaded  to  the  affifet 
the  tenant  may  come  before  the  aflife  Uken*  tho'  it  be  after  the  affife  awardedf  and  plead  any  deed» 
^uiet  claims  or  other  matter  of  certificate,  and  (hall  not  be  driven  after  the  illife  taken  &c.  to  fue  his 
certificate  upon  this  a£l«  to  trouble  the  tenant  and  the  recognitors  of  the  affile  ;  quia  fruftrafitper 
^ttfa,  quod  fieri  poteft  per  pauciora.     a  I  nft .  4  x  c . 

*  Upon  this  branch  it  hath  been  conceived,  that  tho'  fome  of  the  former  recognitors  be  dead,  it 
Aril  be  tried  by  the  former,  and  others ;  for  tho'  thu  ad  doth  ordain,  that  a  venire  &!!  be  awarded  to 
the  jurors  of  the  fame  allife,  yet  the  fubfequent  words  be,  £t  fi  per  vertdidum  juntorumt  and  fnitfa  not 
ynedidbmim ;  and  fo  as  upon  this  ad  an  addition  may  be  made.  2-Inft.  415. 
.  In  an  aflife  the  plaintiff  made  title  to  10  marks  rent  by  fpecialty  of  the  grant  of  the  tenant,  and 
the  aifiCe  tvas  taken  by  dc£iult»  and  after  the  tenant  upon  fliewin^  oif  a  deed  of  defeafance  of  the  fame 
rent,  upon  certain  conditions  to  be  performed  on  the  plaintiff 's  part,  or  otherwife  the  rent  to  ceafcy 
which  he  averred  to  be  broken,  which  deed  of  defeafaoce  did  bear  date  in  a  foieign  county,  vis,  in 
XondoD  ;  whereupon  a  certificate  upon  this  ftatute  was  prayed  before  the  jutlices  of  aflxfe,  who  ad-* 
journed  the  fame  in  Bank  to  be  refolved,  whether  a  cenificate  did  lio  upon  this  forei^  defeaiance^ 
where  it  was  awarded,  diat  the  certificate  was  maintainable,  and  that  the  deed  of  defeafance  being  de- 
wed, Ihould  be  tricdin  London,  where  it  was  ibund  for  the  tenant ;  whereupon  the  certificate  was  re- 
inanded  to  be  taken  in  the  county  where  the  affife  was  brought.  Out  of  this  record  three  things  are 
$0  be  obferved.  ift.  That  a  certificate  doth  lie  upon  a  defeafance  bearing  date  in  a  foreign  county  (a» 
well  as  upon  a  charter  of  acquittance)  which  was  tried  by  jurors  of  that  foreign  county^  and  by  none  of 
the  recognitors  of  the  affife.  adly,  That  a  certificate  liedi  by  this  ad,  upon  a  recovery  by  defontt»  as 
well  as  where  the  tenant  pleadeth  bybailiff  to  the  affife.  3dly,  That  the  certificate  mufl  be  fued  and 
adjudged  in  thecounty  where  the  affife  was  fued,    2  Inft.  415*  416. 

This  OK  Par.  18.  jfnd  the  Jheriff  from  hinceforth  JhaU  not  take  an  ox 

was  not  any 

reward  for  doing  his  office,  for  that  was  prohibited  by  the  ftatute  of  W.  i .  cap.  26.  but  this  was  a  duty 
due  by  ancient  cuftom  after  the  caufe  ended,  but  where  it  was  due  only  from  the  diffetfor,  the  (herin 
before  this  ad  did  alfo  encroach  the  like  upon  the  diffeifee,  which  is  reftrained  by  this  ad,  and  to  be 
taken  only  of  the  wrong  doer,  and  neither  of  the  diffeifee,  nor  of  the  tenant  that  is  no  diffeifor. 
a  Inff.  416. 

This  branch  •  jfnd  if  there  he  many  diffiifors  named  in  one  writ^  yetJbaUbe 
manceofthe  *'  contented  With  one  ox  ;  nor  pall  receive  any  ox  hut  of  51,  frice^ 
lawt  for        or  the  value. 

feeing  they 

are  joine/i  in  one  writ,  they  are  as  to  Ait  purpofe  but  as  one  diileifory  and  therefore  hut  one  OK  is 

due  unto  the  Iheriff.     2  Inft.  416. 


(B)  Of  what  Seifin  for  an  Office. 

[i.  'X'HE  taking  ofj/i-  of  A,  for  a  capias  %^\tA  B.  is  a  fufficient 
^    feifin  of  the  office  of  Fiiizer^  de  Banco.    D.  2,  3.  Ma. 

1 14.  63.] 
ttfldl.50.        2.  -In  affife  of  the  office  of  Regifter  of  the  AdmiraUy  the  de<v 
fl  89.S.C.  njandant  laid  a  prefcription  to  it,  viz.  Quod  quaelibet  hujufmodi 
pkadings.     perfona,   which  fhould  be  named  by  the  admiral,  Ibould   be 

Regifter  of  the  Admiralty  for  life.    D.  149.  a.  pi.  81.  and  152. 

b.  153.  a.  pi.  9.  &c.  Mich.  4&  5  P.  &  M.  Hunt  v.  Elifdon 

and  Allen. 
But  on  a  3*  In  affife  of  the  office  of  Serjeant  at  Mace  to  the  Houfe  of 

V^  ^\  ^^^^"^y  ^^^  defendant  being  put  to  prove  feifin  proved  only 
thT^Uttti^,  *at  ^^  ^^"^  ^^  ^^^  Houfe  of  Commons,  and  demanded  his 
^1  gave  in  '  place,  but  never  received  any  (9^^  i  but  that  in  an  a&ion  on  the 

evidence,  •  Cafe 

tlmtopcjb^ 


9mtt.  i66 

fafe  bcboght  by  bim  for  difturbing  him  he  recovered  300I.  ^i  commits 
damages.  Some  of  the  judees  thought  this  a  fufficient  fiifin,  ^  ^^^  ^ 
die  damages  being  recovered  in  fatisfa&ion  of  fees,  he  being  ^^^  ^  J 
kept  out  of  the  poflei&on  of  his  office ;  but  others  held  e  contra,  Commoott* 
and  this  was  intended  to  be  found  Specially,  but  the  demandant  thedticadaaie 
chofc  rather  to  be  nonfuit.  %  Lev,  108.  Trin.  26  Car.  2  B.  R.  ^'JJ^^ 
Cragg  V.  Norfolk,  plaintiff  for 

the  feet,  and 
p:9t  him  lot.  and  thk  (notwitfaftanding  that  the  defendant  was  in  poflieflion  long  before  and  after)  was 
held  a  good  feifin ;  for  the  plaintiff  cannot  be  djffeifed  of  the  ofiice  but  at  his  cle^ion.  And 
it  wBi  alfo  proved  in  eridenctt  that  the  plaintiff  being  in  the  Lobby  of  the  Houfe  of  Commons,  near  the 
door  of  the  Houfe,  laid  hit  handi  upon  the  mace,  then  being  in  the  hands  of  the  defendant,  and  would 
have  taken  it,  but  the  defendant  hindered  him,  and  diit  was  held  good  evidence  of  feifin  and  diifeifinv 
and  die  recognitors  gave  their  verdict  for  the  demandant*  n,  Lev.  no.  Hill,  i^te  z6  Car.  .  B.  R« 
Cragg  ▼.  Norfolk.  ■  Mod,  I2Z,  X13.  pi.  28.  Anon,  but  S.  C.  it  was  obje^^ed,  dhatthe  plaintiff  was 
never  invcfted  into  the  ofl&ce.  But  Hale  Ch.  J.  faid,  that  an  invefbture  does  not  make  an  ofliccr  whea 
he  is  created  by  patent,as  in  this  cafe,  but  he  is  an  officer  prefently ;  but  if  he  was  created  Herald  at 
Arms  (as  in  Segar's  Cafe)  he  muft  be  invefted  before  he  can  be  an  oflker)  and  a  perfon  it  an  officer 
before  he  is  fworn. 

4.  A  man  cannot  have  an  aflife  upon  a  bare  eleSfion  and  con-  Where  a 
Jlitution  as  a  recoritr^  bat  where  it  is  hy  paUnt  or  grant ;  per  ][|J^^^,J'ti,* 
Holt.     Cumb.  244.  Pafch.  6  W.  &  M.  in  B.  R.  in  Cafe  of  mzjreMove 
the  King  v.  Dean  &c.  of  Weftminfter.  hJm  at  piea- 

furc,  as  it  it 
inBLACKAVt's  Casi,  and  feveral  other  cafes,  and  the  conftituting  another  under  the  common  feal 
U  a  removal.     Vent  34Z.  Trin.  31  Car.  z.  B.  R.  Pepis'k  Cafe. 


(C)     Abridgment  in  an  AfTife. 

ti.  TpHE  demandant  in  an  aiEfe  may  abrRge  his  plaint  at  any  Br.  Abridg- 
'■'    time  after  the  jurf  are  charged^  and  after  they  are  in  mem,  pi.  3- 
the  hoftel,  in  communication  of  the  matter,  and  before  verdi^.  ^3^" fj,*e^uf. 
33  H.  6.  18.  b.  adjudged.]  ,    ticcsofaf. 

fife  fuffered 
It,  and  after  took  the  verdiA  of  the  reft,  and  took  day  by  adjournment  for  their  judgment  at  Weftmin* 
ftcr,  and  then  the  next  term  they  gave  judgment  for  the  plaintiff  of  the  reft  by  advice  of  the  other  juC- 

ticcs. Jcnk.  1 1 1.  pi.  r  5.  S.  P.  as  to  abridging  the  plaint;  but  fays,  that  after  verdid  given  an^ 

entered  the  plaint  cannot  be  abridged. 

The  plaintiff  can  not  abridge  his  plaint  ^^  verdiB,  Br.  Abridgment,  pi.  15.  cites  H.  25  E.  j. 
»■  -Kelw.  1 16.  b.  pi.  156.  fays,  Notait  was  faid,  that  a  man  may  abridge  his  plaint  whenever  ^ 
will  before  jiid^ment,  but  fays,  Vide  the  contrary  by  Vavifor.  6  H.  7.  38.  [but  mifprinted)  there  not 
^ing  i^  many  folios.] 

Noabridgmcnt  can  be  of  a  plaint  after  judgment  2  Brownl.  237.  By  Williams  J. rr-^— After 
^pearanceof  the  jury,  and  before  verdidfcy  the  plaint  was  abridged.  D.  132.  a.  pi.  76.  Mich,  a  &a 
i^.  &  M.  Crenefield  v.  Strectf. 

2,  In  aflife,  at  the  firft  day  the  plaint  was  made  of  an  ojpce  .  . 
and  of  a  corody^  and  at  the  ad  day  of  the  coro^  only^  and  admitted.  • .  » 
Thcl.  Dig.  76.  lib.  8.  cap.  a8.  f.  it  cites  Mich.  i8  E.  2.  AjOTife 

377- 

3.  In  affife,  if  dowerht  brought  In  me  vllly  and  the  demand  ts  Butm other 

of  a  manor  which  extends  into  this  villy  and  into  another  vill^  there  by  ^^wc/hg" 
abridgment  of  the  demand  all  may  be  made  good,  as  appears  P.  1 3  cannot 
JE.  3.  in  Dower,  and  f(>  fee  ^?X^^  exception  upon  ^e  abridgment  abridge  his 


15;  ^tMft 

fbe  aeiniad  (hall  extend  to  another  vill  than  is  named  !h  the  writ.  Br* 
wtireu"      Abridgment,  pi.  13.  cites  7  Aff.  20. 

becafe  the 

aATc  is  fwore  die  firft  daj»  and  th«  jury  is  intde  up  of  all  the  villc  eomprifed  hi  tke  writ ;  Vut 
in  dower  the  jury  is  notfwarn  the  firft  daf.     Fitzh.  PUint,  pi.  7.  cites  Trin.  36  H.^  Thcli. 

Dif .  76.  lib.  8.  cap.  it.  f.  27.  cites  S.  C, 

rc.Q    n     Note*   that  a    man  may  abridge  his  dtmand  in  dorver  a/ttr  the  wrWt  hvt  (hall  sot 
*^^    J  change  his  demand  after  the  view.    Br.  Abridgment,  pi.  19.  citet  7  E.  j.  aad  Fitili. 
Dower  too. 

F**'^^'*^  4.  In  alliie  de  libero  tenemento  in  Pontfret,  the  plaint  was  cfa 
h^^that  the  ^nf^^  ^^d  0/  a  coroifyf  viz.  of  Ji  many  loaves  &c.  and  aftbrte  loads 
writihouid  ^bay  in  B.  It  was  held,  that  the  writ  (hould  abate  by  the  not 
*^?*A^"  naming  of  B.  without  abridging  his  plaint  of  the  hay.  Thel. 
^^  wL    ^^S*  7^*  ^'^*  S'  ^^*  ^*  ^*  3*  ^^^^  ^^  ^'  ^-  Mich.  10  £•  3« 

•f  hay  10  be  53.  Brief  699. 


ma 

difFcrent  Till  firom  Pbntfftt*  and  not  fo  otmed  in  the  writ  ftc.  and  therefore  he  wis  nenlUited ;  (at 
Fitsherbert  fap,  he  thinks  that  he  could  not  ahridsc  his  pUittC»  becaufe  it  Is  all  one  franktenemcAt 
%7fpeciaSty. 

Br.  Ahridf.  jj.  Jn  al&fe  the  plaint  was  of  land  and  reni^  the  defendant 
cS'h^^C?'  p^^^ded  in  bar  of  the  rent ;  the  plaintiff  may  abridge  his  plaint  of 
andFi'tzh.  all  the  rent;  quod  nota  bene  by  awards  coram  ShanL  Br. 
^i;^^9:      Abridgment,  pi.  14.  cites  14  AflT  9. 

and  Abndg- 

<ienttK  Thel.  Dig.  76.  lib.  t.  cap.  sf.  f.  5.  citet  S.  C.  and  14  E.  5.  Flaint  9. 

6.  Aflire  of  land  in  2  wapentakes^  and  the  panel  returned  all  of 
tne^  and  none  of  the  othei^^  by  which  the  array  ipas  challenged  and 
founds  and  therefore  it  was  qua/bed.  And  after  the  plaintiCP 
would  have  abridged  his  plaint  of  land  in  the  one  out  of  which 
no  juror  was  returned,  and  was  not  received  becaufe  of  the  chal- 
lenge of  the  party.  Br.  Abridgment,  pi.  15.  cites  28  Aff.  38. 
Brooke  makes    a  quaere,  for  it  was  contra  in  C.  B» 

Hill,  as  E.  3. 
IfheLDIg.        7.  Affife  ef  common  of  paflure  of  40  acres^  the  defendant^^/i^ 


7«.  lib.  S.  ^^^^  ^^^  moiety  of  the  land  in  which  &c.  isfei%ed  into  the  hanas  of 
?S.  citea  ^he  Kingy  and  (0  found  by  examination  of  the  efcheator^  by  which 
S.C.an4  the  plaintiff  would  have  abridged  his  plaint  ot  it  &c.  and  was  not 
irfcad'd  that  ^"^^^^^i  ^^  rcafon  feems  to  be,  becaufe  the  common  is  ♦  entire  5 
Se  moiety    contrarium  now  by  the  ftat.  21  H.  8.  3.    Br.  Abridgment,  pl^ 

wasfcTered     16.  citCS  ig  Aff.  10. 

wj  metes 

and  bounds  dec.  yet  he  eould  not  abridge  hit  plaint  for  this  moiety. ■    '    ■■♦  Affife  ffs  mmmw^  the 


ttmntpitaded  in  bar  tofarcel^  and  other  matter  to  the  reft^  and  the  fUlmUf  Jaid^  that  the  parcel  im 

funcn      - 


>A#  har  U  the  ^d  part  ofthemanor^  and  abridge4  his  pUint  of  i^  and  was  fuOeied,  for  it  was  notplead- 
ad  to  the  3d  part  of  the  manor,  but  to  other  quantity*  as  acres  Jkc.  Br.  Abridgnant*  pi.  X9.  dtes 
40  AiT.  4.«-^-Thel;  Dig.  76.  lib.  S.  Cap.  iS.  1. 12.  cites  S.  C— i-Kelw.  x  16.  b.  pi.  56. 


8.  Affife  of  common^  fi^t  plaintiff  made  plaint^  and  before  chal^ 
hnge  he  amended  it,  the  tenant  faid,  that  he  ihall  not  be  received  i 
but  per  Grene,  he  may  abridge  his  plaint  and  enlarge  it  b^rt 
ehallengej  by  which  the  tenant  pleaded  over  in  bar,  Br.  Am^ 
pl.\33i.  cites  3z  Aff.  5. 

9*  Ia 


ZtfiiU*  168 

* 

•.  In  affife)  tenant  for  life  9f  two  parts  rf  certain  landy  the  3^ 
tepim  in  the  reverfim  of  the  two  part s^  the  tenant  for  life  charged 
the  two  parts  with  rent  efios.  and  he  in  the  reverfton  of  twojparts, 
who  baa  alio  the  3d  part  in  demefne^  cemArmei  ibis  grants  and  hy 
ac\auk  cS pretterea  granted  other  rent  of  los.  out  rf  his  ^d party 
and  the  grantee  brought  ajffife  of  the  rents,  and  the  tenant  pleaded 
jmntenancy  of  the  ^part  with  aftrangtr^  by  which  the  plaintiff 
^bridged  his  plaint  of  this  rent  ifiuing  out  of  this,  and  well ;  quod 
QOta.     Br.  Abridgment,  pi.  31.  cites  45  Afl*.  13* 

10.  In  affife  ^  rent  and  two  robes,  die  plaintiff  abridged  his 
plaint  of  parcel  of  the  rent^  and  of  the  robes,  Thel.  Dig.  76.  lib.  8- 
cap.  %i^  t  II.  cites  45  Aff.  13. 

11.  In  ^Sky  the  tSDznt  plioded  jointenancy for  part,  and  another 
harfer  the  reji^  and  as  to  that  which  the  tenant  pleaded jointenancy^ 
the  plaintiff  abridged  his  plaint,  a nd- admitted  good ;  quod  nota. 
Br.  Abridgment^  pi.  5.  cites  2  H.  4.  20. 

f    169  J 
13.  In  fifife  the  plaint  was  of  the  moiety  &c.  and  as  tthfarcel  a  I*  <tema».  ii 
recovery  was  pleaded  in  bar^  and  another  bar  for  the  refidue^    The  hi^ISit 
plaintiff  abridged  his  plaint  rf  all  that  to  which  the  recovery  was  of  a  moiety 
pleaded kc.    Thel,  Dig,  76.  lib.  8.  cap.  28.  f.  13,  cites  Mich,  ^lo^^cra 

13  H.  4.  10.  2  H.  4.  20.  jjg  ^y 

abridge  die 
Mety  of  5  acrcfi  bceaufe  the  acta  of  whicli  kc  badi  mide  his  plaint  of  a  aoieCfi  urefeveralt  aod  aot 
fothe.    Kclw,  116.  b,  pi.  56.  S.  C, 

Bot  it  was  faid  that  if  a  man  malces  his  plaint  of  10  mcret^  and  the  temut$  pleadt  im  iar^  anJfivfrr 
tie  aertf  kj  moietUt,  the  demandant  cannot  abridge  hit  plaint  in  ^e  moiety  of  any  oCthie  acres,  be* 
ciofe  he  made  no  fuch  plaint  by  the  name  of  a  moietVt  but  his  plaint  vaa  by  name  of  acres*  ani 
fbereibiehf  cannot  abridge  his  plaint  in  the  moietyi  but  in  the  acre  he  may,    Keiw,  1 16*  b.  pL  |i» 

I4«  In  ;^i^fe  the  tetiznt  pleaded  a  bar  to  the  moieiyy  and  another 
plea  to  the  other  moietyy  and  t\it  plaintiff  made  feveral  titles^  and 
were  adjourned  upon  one  title }  and  af  the  day  of  adjournment^ 
after  argument^  the  plaintiff  abridged  his  plaint  of  it*  Quod 
nota.     Br.  Abridgment,  pU  2(.  cites  10  H*  6.  22. 

15.  la  affife  one  bar  was  pleaded  as  to  one  moiety ,  and  another 
bar  for  the  other  moiety  &c.  and  the  plaintiff  was  received  to 
abridge  his  plaint/^  the  one  moiety,  xnel.  Dig.  76.  lib.  &  cap.  28 
f.  16.  cites  13  H.  6.  title  21.  Mich.  lo  H.  6.  23. 

16.  If  a  man  makes  his  plaint  of  a  manor^  he  cannot  abridge 
it )  for  4  mgnor  is  entire,  and  if  he  fliould  abridge  5  acres  thereof 
then  he  has  no  fiich  a  manor  of  which  he  hath  made  his  plaint; 
Ktlw.  116.  b.  pi.  56.  Oafus  inqerti  temporis. 

17.  21  /f.  8.  cap,  3.  enads.  That  the  plaintiff  in  affije  may  InaffiftX^ 
abriJ^e  his  plaint  of  any  part  whereunto  a  bar  is  pleaded^  in  fuch  J^****?"^ 
manner  as  be  or  they  might  do  in  cafe  the  pleas  in  bar  had  been  made  tn^  ^ 
and  divided  to  any  certainty  or  nfimber  of  acres  in  the  plaint  j  and  moiedes,thft 
that  the  plaintj  for  the  refdue  of  the  part  or  parts  of  the  lands  net  ^f"^^,^ 
abridged,  JbaUJland good.  Ss*pUim^ 

the  ftatute 
ef  2 1  If,  S.  cay,  3.    Bmt  abridgment  in  dv^vtr^  mr  In  amy  tier  afftmi,  but  40.  afiUc  only»  hrtoi  rf% 
mcdUdij  )biijiqfuie.    Quod  note,     Br.  Abridgment,  fl  ik»  p«r  Brooke. 

i9.  la 


1.69  ZtfUit. 

!&•  In  affife  the  plaint  was  of  53s.  rent,  and  afterwards  20s« 
thereof  was  abridged*  After  judgment  Oiis  was  afligaed  for 
error  among  others  ^  and  it  was  admitted  per  Cur»  to  be  error* 
becaufe  the  rent  is  a  thing  entire,  and  cafinot  be  abridged  as  land 
and  fuch  things  may.  D.  65.  a.  b.  pi.  5.  Mich.  3  £.  6l  Axuadel 
(Earl)v.  Windfor  (Lord). 

(D)     Of  what  Pofe//Ion  an    Affife  lies.     [jinJ  of 

the  Oufier  of  what  Tenant.] 

t^''^^  [  I .  •  2  rp  D/4.  5.  b.  e  Conccff.  ,to  Litt.  if  the  guardian  hi  gifted, 
cites  ^5!"  ^^  ^^^  ^^y  ^^v^  *^  affife,  and  with  this  agrees 

— Fitth.  *    Co.  6.  Brediman  57.  b.] 

Coijur«  p]. 

10.  citet  S.  C— Kelw.  i  lo.  a.  in  pi.  3 1.  Cafui  incerti  temporis,  S.  P.  For  he  ciiUMt  oooLe  !• 

ka¥epudc6te  in  demcfae  without  doing  prejudice  to  the  guardian. — 2  Infl.  134.  dtesS.  C. 

[2.   I  H.  7.  i8.  b.  per  Keble,  the  King  feifed  of  a  ward  by 

office^  of  this  pofleffion  the  heir  may  have  an  action.     45  E-  3* 

[    170  3  ^6-  3  y*  ^'  33'  ^»  ^l  Ed.  3.  34.  9  £d.  4.  33,  per  Genny,  and  Co. 

•Sec  pi.  10.  6.  nredinian  57.  b.  •  Lejfee  for  years  is  oujied^  the  leflbr   may 

^-  ^'  have  an  affife.] 

*Br. Co.  [3.  *  2  Ed.  4.  5.  b.  per  Litt.  [if]  the  lefor  dies^  and  after  the 
Sms/c^*  mf^^  for  yean  is  ou/ied^  the  heir  of  the  Icflor  fliall  have  an  affife 
and  the  '     of  novel  difTeifin,  and  not  a  mortdanceftor.     f  22  £d.  4.  14* 

CourtheM     J  ^e  fid.  2.  26.  22  Aff.  24.] 

thar  it  was       *  ^"^  ^  ^  •* 


good  colour. Fitih.  Colour,  pi.  t^,  cites  S.  C.  U  S.  P.  accordingly, 

f  Br.  Trefpafs,  pi.  365.  cites  iz  E.  4.  13.  S.  P.  accordingly  by  Fairfax. 

t  S.  P.  For  the  profit*  taken  by  the  termor  UfiifiM  of  the  beir.  Br.  Affife,  pi.  31.  cites  45  E.  ^.  25. 
*-Fitzh.  Affife,  pi.  61,  cites  S.  C. Kelw.  110.  a.  tn  pi.  31.  Cafus  incerti  temporis,  S*  P,  ac- 
cordingly ;  for  I.e  cannot  come  to  the  pofljpffion  in  demc&c  without  doing  t  prejudice  to  the  termor*  i 

•Br.Rcf.  [^..  »  27  H.  8.  7.  a  reverfion  of  a  leafe  for  years  is  recoveredj 
cites  s^'bV  *"^  hefort  execution  (for  the  execution  fliall  ceafe  during  the  term) 
fcS.  P.  by  the  l^ee  is  oufted^  the  recoveree  [recoveror']  fliall  have  an  affife* 
Fitzherbcrt,  fiut  quawe  this ;  for  Co.  I.  Shelly  106.  b.  by  all  the  juftices, 
*^*  ^Jhall  ^^  tenant  in  tail  in  reverfion  upon  a  leafe  for  years  fujfers  a  common 


coverori 


have  affife.    recovery^  the  reverfion  is  not  in  the  recoverors  by  the  judgment.] 

/— -'^ \       [5.  9  H.  7.  24.  per  Curiam,  \^  cejle  que  vie  dies^  orsi  lea/ifor 

^Foi.  271.    y^^^^  j^  determined^  the  leffor  or  his  heir  fliall  not  have  an  affile 
'    '    againtt  the  occupiers  of  the  land,  without  an  entry  in  foQ^  after 
the  determination  of  the  term.]] 

[6.  Tenant  at  will  grants  ibepoj/ij^n  to  another,  who  enters^ 
the  Ujffor  may  have  an  aflife*     aa  £•  4.  6.] 

[7.  If  tenant  by  elegit  or  Jiatute  merchant  be  oujled^  he  in  the 
reverfion  may  have  an  affife-     3  H.  6.  33.  b.] 

[8.  [5d]  If  tenant  at  will  be  oufted,  the  leffi)r  may  have  aa 
affife.     21  Ed.  3.  34.] 
Sfg,pL    '       [9.* The  heir  cannot  have  an  affife  againft  an  abator-^  for  he 
365!  €itea    had  not  pof&ffion.    aa  Ed.  4;  14.] 
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ftiE.  4.  13^  S.  C.  &  S.  1^.  accor<iin||ly  by  Fairfex.— s^Kelw.  109.  b.  tio.  a.  S.  P*  accordingly, 
)ytcau&  he  might  have  entered,  and  have  had  pofleffion  without  doing  wrung  to  any^  but  did  not,  and 
it  was  his  own  w6t  and  feily. 

[10.  If  Iffis  for  years  be  oufted,  the  Icflbr  may  have  an  affife.  ^-  354-  ^* 

»'  £•  3. 34]  ^flL ,, 

Elit.-S.  r. 
accordiqgly.     Cromwell  (Ld.)  ▼.  Andrews.— —S.  P.  accordingly  in  a  nOta  of  the  reporter*  g  Rep, 

105.  b. Sec  pi-  2.  S.  P. 

If  a  man  leafes  for  years,  the  remainder  over  in  feet  and  after  the  tnutnt  for  yean  ruas  9uflid  of 
bis  term,  it  was  held  that  he  in  the  remainder  may  have  an  aififey  bccaufe  the  freehold  was  in  him  at 
(he  time  of  the  diiTcifin,  and  he  cannot  come  to  the  pofleiBon  during  the  term ;  for  then  he  fliould 
prejudice  the  tenant  for  years.     Kelw.  109,  b.  pi.  31.     Cafuf  incerti  temporis. 

[11.  \f  tenant  for  years  of  a  common  ht  owfkzi^  the  leffor  may  *  Br.  Seifin, 
have  an  affife.     21  Ed.  3.  34..    *  22  Aff.  84.  f  45  Ed-  3-  ^6.]      |)(?.^'* 

Fitzh.  Af-  . 
fife,  pi.  228.  cites  S.  C. f  Br.  Affife,  pL  31.  cites  S.  C- — Fitzh.  AOife,  pK  61.  cites  S.  C. 

[12.  Thtfame  law,  if  lejfee  at  will  of  a  common  be  oufted^ 
the  Icflbr  may  have  an  affife.    24  E.  3.  34.] 

13.  Note  that  if  ^  prior  be  feifed  of  a  rent^  and  dieS^  and  his  Andfo  It  is 
fuccejfor  dijirains^  and  refcous  is  made^^  he  fliall  have  affife  of  the  ^j^^"^^^^ 
feifm  of  bis  predeceiTor,  tho'  he  himfelf  was  not  feifed,  becaufe  religious  re. 
he  found  his  church  feifed,  and  he  has  nothing  but  in  rijght  of  g^iar  ?«'- 
his  church.     Quodnota.    Br;  Affife,  pi.  109.  cites  3  Aff.  5.         theVa/f 

dead  per. 
ibot  in  law,  and  have  capacity  to  ha^e  lands  and  goods  only  for  the  ufe  and  benefit  of  the  houfe^  and 
cannot  make  any  teftament,  and  therefore  the  church  or  j-eligious  houfe  is  holdsn  always  one  [and  the 
iaae]*  in  refpe^  whereof  the  fucceeding  abbot  ihall  have  in  allite  for  a  difTeiiin  done  in  the  p  #7x1 
life  of  the  predeceflbr,  and  an  action  of  wjlte  for  wafte  done  in  hit  predeceflbr's  time  ;  but  L  ^  7  '  J 
fo  fltall  not  a  bifliop,  archdeacon,  doan,  parfon,  or  the  like,  that  are  eccle&ftical  feculars,  becaufe 
Uie  ehwrcfa  by  their  death  hath  an  alteration >  and  is  not  always  one,  and  they  may  mak^  their  tella* 
meat ;  for  that  they  may  have  goods  and  chattels  to  their  own  ufe.     2  Inft.  151. 

14.  And  where  a  femi  is  feifea  of  rent,  and  takes  baron  who 
diflrains^  and  refcous  is  made^  they  (hall  have  affife.  Quod  nota* 
Ibid. 

15.  Executor  of  tenrntK  by  elegit  brought  affife  of  t^ie  land  dell-  It  Teems 
vcrcd  by  elegit,  and  made  general  plaint^  and  well.  Brooke  fays  the  ^"u^*^^^ 
reafon   appears,  as    it  feems  to  him,  tit.  Title,  inafmucfa  as  it  aflife  i>y  tkt 
is  (fland  of  which  affife  lies  at  common  law^  tho'  thofe  tenants  can-  commom 
not  have  ajjije  at  common  law,  but  byflatute.     Br.  Plaint,  pi,  15.  ^^'^j^' 
cites  22  Aff.  45.  tide  a 

JraHhtenem 
ment ;  but  hyjiutute,  tenant  by  fiatute  Merchant  and  elegit  may  have  afli/e.     Br.  Darrein  ffrefeut* 
neat,  pi.  a.  cites  5  H.  7.  16. 

16.  If  a  man  recovcxs  land  erronfoufly^  and  has  execution^  and 
after  infeoffs  A.  and  the  tenant  who  lofi  brings  writ  of  error  againft 
him  who  recovered,  and  fcire  facias  againft  him,  and  reverfes 
tbefirft  judgment  and  enters^  A.  .fhall  have  affife ;  quod  nota  ; 
becaufe  fcire  facias  ought  to  have  ijfued  agUinfl  A,  The  reafon 
feems  to  be,  becaufe  he  might  have  a  releafe  to  plead^  orfuch  like. 
Br.  Affife,  pL  283.  cites  28  Aff.  2x. 

Vol.  III.      .  O  17.  If 


m 

17.    liTa  man  movers  In  tiffife  of  rent  br  cotttinon  tic.  and  the 

Jhiriffpvts  him  in  pojfeffion^  and  after  at  another  time  he  is  dif-* 

turbed  to  take  the  rent  or  common,  he  ihall  have  aff^e  or  re* 

dijfeifin  upon  thi-  firft  putting  infeijbi ;  for  the  law  adjudges  hio^ 

'  in  poflcflion  by  the  firft  feilin  ;  p»t  Thorpe.    Quod  nori  negacitr  ; 

but  quxrc.     Br.  Aflife,  pi.  31.  cites  45  E.  3.  25. 

2  *^ich        *^'  ^^^  ff^fi^r  of  an  hofpital  is  deprived  of  his  office  by  a  Jaj^ 

^&  4  Eiiz.  p^ron  without  caufe,  he  may  have  an  aflife,  becaufe  he  bath  no 

Coveney's    Other  remedy ;  hut  iffoxAt  a  mafter  is  eccleftaftical^  and  deprived 

to^  th*""   ^y  ^^  ordinary  without  caufe,  he  fhall  not  have  an  afHfe,  becaufe 

cafe  intend-  ^^  .""^y  appcal  to  the  vifitor.     1 1  Rep.  99.  b.  in  James  Bagg's 

«d.— ^-The  Cafe. 
keadrfm     • 

ro//r^^,  cannot  maintain  an  z{£ihfor  hh  beadjhib  \  for  he  hath  nofole  fe'ifin^  the  Whole  bodyof  tlie 
college  hiving  an  intereft  therein  j  per  Holt  Ch.  J.  Skin.  488.  Trin.  6  W.  &:  M.  in  B.  R.  in  Cafeof 
Philljpj  zxA  Bary.— -Show.  Pari.  Cafes  47.  S.  C.  *  S,  P.  accordingly,  Arg. 

Parceners  1  ^^  ^^  ^^^^  P^JRIpon  ail  Aflifc  lics. '"  And  what 
^^rceners,  ^^^^    [Joint  Pofleflion  Of  E/iatc.] 

h^^Qi  [i'  TF  haroH  and  feme  purchafe  lands  in  fct  jointly j  and  after  the 
SroMgL  the  haron  is  attainted  of  felonry  upon  which  the  King  feizts  the 

affijeatfeme  land,  and  after  the  lord  ox  whom  the  land  is  hoiden  comes  into 
jbi^  aAdthe  CbancerjT,  and  upon  his  fuggeftion^ai  it  delivered  tp  him  as  bis 
Je'JdJd'toii  ^*^^''  Becaufe  the  feme  had  ajointcftate  with  her  baron,  ancJ 
Mtaa/me  the  lands  were  delivered  out  of  the  hands  of  the  King  by  zfalft 
>''♦  t*Jf"-  fuggeflion^  this  \%  a  dijfeifin  to  the  feme,  and  ihe  may  have  an  aflite.. 
BoTbe  a^*  (It  IS  intended  that  the  haron  was  dead  before  the  delivery  out  of 
gtiedwhe-     the  hands  of  the  King.)     4  AfT.  4.  adjudged.]} 

ther  the 

haron  be  alive  or  noe.     And  Broolce  fays,  that  therefore  it  feems  that  the  King  granted  it  (br  the 

£172  1  ^'**'*  ^*^'  *"^  ^^'^^  ^^5^'  *****  **^*"  '^*  *"^  of  the  lord  by  the  livery  obtained  by  the 
7  ^  J  falfe  funeltion  made  the  dtfleifin,  and  that  it  was  no  diiFeifin  during  the  King's  poifcirion. 
Br.  A0Ue,pl.  114.  [113]  cites  S.  C. — ^Fitzh.  Aflifc,  pi.  i66.  cites 4  E.  3.  47.  S.  P.  and  is  cIm 
S.  C«only  fuller  than  in  the  book  ofaHifesi  and  is  at4  E.  3.  46.  b.  47.  a.  pi.  3c. 

(£•  2)    In  what  Cafes  it  lies* 

•  «  " 

t.    A    YZ'ME  endoivedofthe '^d part  of  a  mill^iitYit  heir  takes  the 
'^  entire  tollj  fhe  fliall  have  affile  ;  for  they  are  not  tenants 
in  common  ;  for  the  feme  (hall  have  every  third  toU-dilh  by  itfelf^ 
Br.  Affife,  pi.  440.  cites  23  H.  3, 

2.  If  land  be  recovered  in  a  haje  court^  which  doe$  not  lie  within 
the  jurifdiSfion^  he  mav  have  aflife  j  but  if  he  brings  ^rit  of  falfe 
judgment  thereof,  he  mall  not  have  affife ;  for  this  affirms  that 
Jlieswi    thin*the  jurifdiftion.    Br.  Affife,  pi,  159.  cites   10 

Aff.  25*  .... 

3.  If  a  man  charges  land  with  rent  in  divers  counties^  he  may 

diftrain^  but  affife  does  not  lie  j  for  by  writ  in  one  county  he  can- 
not recover  franktenement  in  another  county.    Br.  Affife,  pi.  21 8. 

cites  18  Aff,  I. 

4.  If 


4*  If  ther^  is  no  tenant  or  difTelfor  named  in  the  aflife,  the 
Writ  does  not  lie.     Br.  Brief»  pi.  279.  [283]  cites  22  AiT.  8. 

5.  j/.  and  B.  are  cmidemned  in  damagesy  and  an  elegit  ijfues  of 
their  hmdsj  and  xk^Jheriffpta  the  land  rf  A.  in  execution  by  the 
ekgitj  by  naine  of  the  land  pf  B.  Quaere  therefore  if  A,  {ball 
have  afEfe  thereof;  for  ^  is  dodbted.  Br.  Affife,  pi.  328.  cites 
Jt  Aff  28. 

6.  A  man  fliedl  have  ajfife  upon  a  claim  tuithout  entry  where  he  If  >  naa 
dares  M  enter.    Br.  Affifc,  pi.  350.  cites  38  Aff.  23.  ^"iTee'd 

offeoffmentf 
ndihev*  me  the  land«  great  way  oiF,  and  I  agree  thereto  and  accept  the  deed,  and  dare  not  enter  for 
Inrof  death,  this  is  agoodpoflelTion  tt>  have  an  anife  j  QuKre  inde.    Br.  AflTiTe,  pi.  350.  cites  S.  C. 

• 

7.  If  a  man  recovers  by  verdi^j  and  before  judgment  the  tenant  ^o  if  the  Jf- 
gets  a  leafe  of  the  plaintiff,  he  cannot  plead  it,  but  if  be  be  oujhd  Jl^j^^^'* 
he  (hall  have  aflife,  per  Tank,  to  which  it  was  not  anfwered.  qu9d  reddat 

Br.  Affife,   pi.  266.  cites  4.2  Aff.    f  9*    *  rtkafes  bit 

*   ^     ^  ^^  ^  right  mefn* 

itnaum  the  tufipriui  and  the  day  iH  Bank<,  and  recovers  and  enters,  the  tenant  who  loft  (hall  have 
aifife  by  die  releaie.  Br.  Affife,  pi.  3^8.  cites  5  H.  7.  4o»  ■  > ' S.  P.  Ibid.  pi.  4:4..  cites  M.  6  R.  U 
and  Fitzh.  AlTtfe  70.  per  tot.  Cur. — —S.  P.  Ibid.  pi.  492. 

8.  Dum  Aiit  infra  actatem,  per  Belk.  if  a  man  ht  file  feifei 
§fan  acre  tf  land  in  2).  and  jointly  feijed  of  another  acre  there  with 
bisfemej  and  pradpe  is  brought  againji  him  [the  baron]  of  one 
acre^  there  if  the  demandant  recovers^  and  enters  into  the  acre  of 
tvhich  the  feme  is  jointenant^  the  baron  and  feme  ihatl  have  affife ; 

for  the  recovery  fliall  be  intended  of  the  acre  of  which  he  was  ^  ,^. 
fole  feifed,  becaufe  the  feme  is  not  named.     Qyare,     Br.  Affife,  j^ouid'be 
pi.  37.  cites  ♦48  E.  6.  31.  4«E.3.3<, 

9.  Where  a  man  by  colour  of  one  kind  of  office  oujls  another  who  has 
another  kind  9f  office^  he  (hall  have  affife,  and  not  fcirefaciasy  imlefs 
they  are  all<nu  and  the  fame  office^  and  not  divers,  w.  Affife,  pl« 
390»  cite«-6  £.  4.  2« 

10.  In  an  affife  of  novel  difleifm  the  demandant  counted^  that 
the  tenant  did  difleife  him  de  uno  muro  lapideoy  and  had  built  an 
hmtfe  in  the  place  thereof  to  his  nuifance.  I'he  Court  faid,  that  he 
ought  to  have  brought  an  affife  of  nuifance,  and  fo  a  judgment 
wasreverfed.     Sty.  195.  Hill.  1649.  Colfonv.  Ree. 


(E.  3)  In  what  Cafes  it  lies.    Againft  whom.  And  [  173  \ 

who  fhall  be  faid  Difleifor. 

I.  A  SSISE  does  not  lie  of  the  ward  of  the  great  part  of  the 
""^  Tnanjjon  of  the  palace  of  the  Bijhop  (f  Canterbury  againji  the 
di/turber  alone^  without  naming  the  Bijhop  who  is  tenant  of  the 
frauktenement,  no  more  than  the  affife  of  a  rent  charge  againft 
pernor  without  the  tertenant ;  quod  nota.  Br.  AfQfe,  pL  444. 
cites  4  E.  2.  and  Fitzh.  Affife  449. 

a.  If  my  tenant  attorns  to  a  fir  anger  without  authority^  I  {hall 
have  affife  agaiflft  both.    Br.  Affife,  466.  cites  3  E.  3. 

.  O  2  3.  AffiCd 


1 73  8iiStffe- 

'  3.  Affife  again/t  A,  ^nd  B.  the  affifi  laid  that  B.  diffeijgd  the 
platntifF  and  infeoffed  A,  and  that  A,  did  not  dlffeife  the  plaintiiFy 
and  therefore  the  plaintiff  recovered,  and  ^as  amerced  againft 
A.  for  the  falfe  plaint,  and  yet  he  could  not  do  otfaerwifitbut  bring 
the  afEfe  againft  diffeifor  and  tenant ;  quod  nota.  Br.  Affi(^ 
pi.  122-  cites  7  Aff.  14.  ' 

4.  W,  recovered  againft  one  who  bad  nothings  and  tnfevfed  B» 
and  one  C  delivered  feifin  to  B.  and  the  very  tenant  hrou^  affife 
againfi  B.  and  C.  and  emitted  JV.  and  yet  well,  for  B.  who  de- 
livered feifm  is  dilTeifor.     Br.  Affife,  pi.  157.  cites  10  AflT.  22. 

5.  A  man  leafed  land  for  life^  rendering  rent,  and  went  beyond 
Jea^  the  tenant  for  life  died,  and  71  JV.  counfelled  H.  W,  the  heir 
of  the  lejfor  to  enter^  who  entered  and  infeoffed  P.  and  the  kjffir 
came  and  would  have  entered^  and  P.  dijiurhedhim^  and  he  brought 
affife  againft  P.  and  the  counfellor  omitting  him  who  entered, 
and  the  plaintiff  recovered,  for  the  counfettor  is  dijfeifor,  and  fo 
fufficient  if  difleifdr  be  named  in  the  writ;  quod  nota  ;  Br. 
Affife,  pi.  193.  cites  14  Aff.  12. 

6.  Affife,  lord  and  tenant,  the  lord  grants  the  rents  and 
fervices  to  f.  N.  in  fee  upon  condition  of  payment,  and  non-pay- 
ment ex  parte  the  grantor  [viz.  by  way  of  mortgage3  and  be 
tendered  [the  money]  at  the  day  &c.  The  grantee  refufedy  and 
after  the  tertenant  [who  had  attorned  to  the  grantee]  paid  the 
granteey  and  the  grantor  difirained^  and  refcous  was  made,  and  the 
grantor  brought  ajftfe  againji  the  tertenant ;  and  the  opinion  of 
the  Court  was,  that  the  grantee  is  tenant  of  the  rent^  and  there- 
fore the  plaintiff  was  nonfuited  ;  quod  nota  ;  for  the  affife  ought 
to  have  been  brought  againji  the  grantee.  Br.  Affife,  pi.  200.  (199O 
cites  15  Aff.  12. 

7.  If  a  man  levies  my  rent  of  my  tenants  by  coercion^  affife  lies 
.  ^g^i^fi  f^^tn  t)nly,  but  where  the  tenants  pay  him  of  their  own  will, 

the  affife  fhall  be  againji  him  and  the  tenants,     Br.  Aftife,  pi.  207. 
'cites  16  Aff.  15. 

8.  Affife  of  rent  fervice  may  be  brought  againft  the  mefne  who 
is  pernour  and  tenant  of  the  rent,  and  againft  the  dijfeifor  tvho 
makes  refcous  without  naming  the  tertenants.  Br.  Affife,  pi.  330. 
cites  31  Aff.  31. 

9.  But  it  was  faid,  that  in  affife  of  rent-charge  or  rent  feck  all 
the  tertenents  ought  to  be  namedy  but  in  affife  of  rcnt-fervice,  if 
he  has  tenant  of  the  rent  and  diffeifor  it  fufficcs  without  the  ter- 

In'aflife  for  tenants ;  and  in  affife  of  rent  feck  all  the  tertenants  fhall  be  named 
ch'^^^'of  ***  P*^"  of  abating  the  writ  in  toto,  notwithftanding  that  it  was 
5oL*a^tr    oncc  a  rcnt-fervice.     Ibid.  Cites  31  Aff.  31.  and  32  Aff.  10. 

the  title  was,' 

that  J.  V.  and  A.  \C\%'^\i^^9ttTtfelfidoft^omanwrx^zvi\  by  Jine  convey  ti  thf  fame  ( Inter  aliajtoome 
If^.  6y  the  name  of  two  manors  6ff .  who  by  the  fame  fiac  rendtrcd  the  fame  rent  of  ^oi.  to  tbem  ^md 
to  the  heirs  of  A,  and  alfo  rendered  the  faid  two  manors  to  them  for  their  lives,  the  remainder  to  F. 
their  fon  in  tail,  remainder  to  the  heirsof  A.— J.  V.  and  A.  died,  the  rent  defcended  to  the  plaiiitiflr 
as  fon  and  heir  of  A.  and  F.  entered  as  in  his  remainder  and  thereof  infeoffed  G.  who  was  the  te- 
nant in  the  aflfife,  and  on  nul  dilTeifin  &(.  the  plaintiff  had  judgment  in  the  aiixfe,  upon  which  si  writ 
•f  error  was  bfDUght,and  affigned  that  the  tine  was  of  two  nanors  (inter  alia)  which  words  import, 
^  -  that  other  lands  befides  the  manors  did  pafs  j  if  fo,  tfie  aHife  Irrought  againll  him  that 

V   174    J  was  only  unanrof  the  maaoii  is  not  goodjbecaufe  ill  dte  tenants  of  the  lands  Gomprifed  in 


Br.  Jointe- 
nancy,  pi. 
62.  cites 

S.  C. 

Br.  Non- 
ten  urCf  pL 
3  o.  cites 
8  Aff.  35. 


tkeiiBt  ousht  to  be  asm«df  and  Cawdy  and  Clench  held  it  to  be  error ;  St  adjarnalur ;  and  after' 
wards  wu  difcondnued  by  the  death  of  dve  defendant.  Cro.  £.  4x6.  pi.  11.  Pauh.  3  ^  Elix.  B.  R. 
Gasaotts  ▼.  Weflan. 

10.  A  vicar  (hall  have  affife  a^ainfl  the  par/on.  Thel.  Dig. 
47.  lib- 5.  cap.  9.  f.  2.  cites  Trin.  40  E.  3.  28. 

I  !•  fiiy  a  diffiifin  made  /^  /^^  itfe  of  an  infant^  he  is  not  difleifor 
nor  tenant  without  a£lual  entry,  or.  Amfe,  pi.  46.  cites  3  H. 
4.  16. 

12.  \i guardian  aliens  the  land  of  the  infant'^  affife  lies,     Br.  . 
Afiife,  |d.  491.  cites  Natura  Brevium. 

13.  A  dzJTeifor  made  a  leafrfor  yearsy  and  being  about  to  leave 
die  realm,  ne  ordered  the  lejjie  ta  keep  the  poffejjion  againft  the  dif-> 
feifce  till  he  returned,  and  that  if  the  dijjeijee  Jhould  enter  upon 
binty  that  lejfee  Jhould  re-ouA  him^  which  oe  didy  and  paid  the  rent 
to  the  ufe  sfthe  diJfeiJor\  Saunders  Ch.  J.  held,  that  without  ex* 

preft  agreement  after  the  difleifin,  the  franktenemenf  is  not  *• 

vefted  in  ccfty  que  ufe  $  but  the  others  held  e  contra,  and  there- 
upon  the  plaintiff  was  nohfuited.  D.  141.  pi.  47.  Pafch.  3&  4 
P.  &  M.  Cutts  V.  Weft. 

14.  If  two  coparceners  commit  a  nuifance,  and  one  of  them  dies^ 
the  affife  or  quod  permittat  muft  be  brought  againft  the  fu*^^ 
yiving  aunt,  and  the  heir  of  the  other.  12  Mod.  637.  H II.  i  j 
W.  3.  cite*  Cafe  of -RofwcU  v.  Prior.  %  Inft.  406. 

15*  A  qu$dpermitat  mull  be  brought  againft  the  alienee^  be* 
caufe  in  its  nature  it  muft  be  brought  againft  him  that  is  tenant 
d  the  freehold 'y  per  Cur.  12  Mod.  639.  In  Cafe  of  Rofwell  v. 
Prior. 

16.  So  an  affife  of  nuifance  muft  be  againft  the  alienor  and 
aliejieei  hut  ifthc  alienee  dies^  the  party  muft  have  a  writ  of 
entry  in  the  per^  and  not  an  affife  -,  per  Cur.  12  Mod.  639.  In 
Cafe  of  RofwcU  v.  Prior. 

17.  A  meni  may  be  a  difleifor,  as  appears  by  many  authorities, 
and  particularly  by  this,  viz.  That  a  writ  of  affife  lies  againft 
him,  the  judgment  in  which  writ  is,  quod  recuperet  feiunam, 
which  fuppofes  a  monk  to  have  a  freehold.  lo  Mod.  125.  Arg. 
in  Cafe  of  Thornby  v.  Fleetwood. 


(E.  4)    In  what  Cafes  Affife  lies  not,  but  othei; 
Adiion,  as  Scire  Facias,  Error,  &c, 

I.   A   MAN  recovered  by  judgment  againji  E.  who  died  pending 
^^  the  turity  his  heir  entered^  and  he  who  recovered  oufied  him  ; 
Ae  heir  fhall  not  have  affife,  but  writ  of  error,  for  the  judg- 
ment is  not  void,  but  error.    Br.  Affife,  pi.  282.  cites  20  AiT. 

2.  Scire  Facias  by  the  Earl  of  S.  againft  M.  where  he  was 
fefleredhy  aSl  of  parliament  to  the  land  forfeited  by  his  father^ 
and  was  feifed  till  ouftej  by  office,  which  found  for  the  King, 
aad  the  land  is  xiow  come  to  the  feiiin  of  M,  and  b«caufe  it  ap* 

O  3  peared 


• 
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peared  tbat  be  himfelf  wasfeijifd  afUr  the  4^  aadyi  tbe  aB  exi* 
cutedj  therefore  his  writ  was  abated,  and  he  put  to  the  affife,  or 
to  the  other  remedy,  quod  nota.  Br.  Scire  Facias,  pi.  64.  cites 
7  H.  4.  6    and  8  H.  4.  14. 

3.  Where  the  King  has  a  manor  in  tuard^  which  is  known  by 
the  nam£  of  tht  manor  of  b.  and  of  the,  vmvAr  of  S^  \f  he  grants 
the  cujlody  ^  ^he  manor  of  B.  to  one,  and  after  grants  the  cuflodj  of 
the  manor  of  S.  to  another,  and  he  ouds  the  firft  grantee,  and  he 
K  brings  fcire  facias  to  repeal  the  patent,  he  ought  tofurmife  that  the 
C  175  J  manors  of  S.  B.  are  all  one  Uc.  {o  that  it  may  appear,  that  the 
patents  are  of  one  and  the  fame  thing  ;  for  if  they  are  of  diverfe 
things,  aflife  lies,  and  not  fcire  fsicias.  fir.  Patents,  pi.  6j. 
cites  8  £.  4-  6. 


♦w.  ifS.  ^F)    In  ^hat  Cafes  it  fliall  be  awarded  at  large* 

+  W-4.5*  [Upon  *  Demurrer.]      [+  In  Refpcfl:  of  Da^p 

jpi?iu*'  mages.]    Notlj:  of  the  Seifia  nor  pifleifm. 

11.  i3» 

^he  affife  [j.  jf  the  ttnztit  pUads  in  bar^  and  after  demurs  upon  another 

^J^A^c  ^  thing  out  of  the  point  of  the  affife^  and^tr  this  it  is  ad- 


the  (Uma.  judged  for  the  demandant  ^  the  a£i(e  (HaU  not  be  awarded  at  large, 
ies,aiidnflt  but  the  demandant  ihall  have  judgment  prefenthf^  xj  £d.  3.  42^ 
Sr„.1S      b.fortheJandi7Aff.2.] 

diflleiiin. 

Br.  Aflife*  pi.  20S.  (207)  cites  S.  C— S.  C.  cited  by  Montague  Ch.  J.  and  jadgmcnt  given  ac 
cordingly.  Cbo.  J.  468.  pi.  15.  Hill.  15  Jac.  B.  R«  in  Cafe  of  Holdford  v.  Platt»  which  ice  as  to  this 
point  at  (O)  pi.  9.  .  \ 

S.  C.  ft  [1,  j/sm  aflife,  if  the  tena  nt  pleads  the  releafe  of  the  demandant, 

A'\  ^^^  ^^^  demandant faysy  that  it  was  upon  condition^  andfiews  how 
byMonu-  he  hath  performed it^  upon  which  the  ienant  demursy  and  this  i$ 
|ueCh.].  a^udged  for  the  demandant  \  he  (hall  have  judgment  prefcntly 
B  R  'cro^*  ^*^"^  awarding  the  affife  at  large,  becaufe  the  demurrer  is 
J.  468  inpL  upon  a  matter  out  of  the  point  of  the  ajjtfe.  17  Ed.  3.  42.  b,  Ad- 
13.  and        judged  17  Aff.  2.] 

judgment 

there  given  accordingly.-^^S.  C.  cited  1  Roll.  Rep.  22.  in  S.  C. See  (O)  pi.  9.  '  -Be.  Af- 
fife, pL  208.  (:o7)  cites S.  C. 

Br.  Eftop-         [3.  In  an  aflife  if  the  tenant  makes  title  as  heir  to  J.  S.  and 

ff''P['^J:  pleads  an  cjhppel  upon  record  Tigzxn^  x\iQ  ^\d!\nX\S^  to  ejiop  him  to 

pl.*46.  «i.  claim  as  heir  to  J.  S.  upon  which  the  plaint ijfdef?iursy  and  this  is 

S.C.&S.P.  adjudged  no  e/toppel ;  the  affife  fliall  not  b^  awarded  at  large.     30 

butbccatifc  ^j^  ^      admitted.] 

the  tenant  -^  / 

«*as  an  in- 

fjiTit,  and  therefore  Thorpe  ex  afienfu  rociorum  a^K'arded  the  aflife  at  large  ;  and  Brooke  hyu  Sic  vide, 

(hat  if  the  tenant  had  not  been  an  infant,  the  demurrer  had  been  peremptory  againft  him,  and  the  dc<. 

Ha;ind4nihaii  recoveied  upon  the  demurrer. — Br.  Mortdanceftor,  pi.  $6.  cites  30  Aff.  pi.  46.  S.  P. 

[4.  In  an  affife,  if  the  tenant  pleads  as  daughter  and  heir  to  J.  S 
and  that  the  plaintiff  is  a  bajiardy  and'fo  not  heiv,  upon  which 

they 


they  arc  at  ilTue,  .and  he.  is  certlj^id  a  mulur .;  the  aflife  fhall  not 
be  awarded  at  large,  but  only  in  right  of  the  damagei.  43  A/C 
II.  43.  adjudged.] 

[5.  In  an  affifc,  if  the  tenant  Jayi  that  the  plaintiff  is  a  nun  pro^  *  ^^  ^^ 

feffid,  and  it  is  certified  by  the  ordinary  that  foe  is  no  nun^  the  aflife  ^.^clti 

ihaU  be  awarded  at  large,  and  not  only  in  right  of  the  damages,  S.  C.   , 
although  the  plea  was  tried  agjiinft  him.     21  Ed.  3.  38.  b.  59. 
b,  ♦  21  Aff.  pi.  20,  adjudged  i  but  quaere,     i  Ed.  3.  9.  b.] 

^6.  In  an  affife,  if  the  tenant  pleads  in  bar  an  ext^nty  and  the  / "'  ^  '  "> 

plaintiff  avoids  it^  becaufe  the  conufor  was  tenant  in  tail  of  whim  he  J^^'^7*'^ 

is  tbeiffuty  andfo  be  entered af^er  his  deaths  upon  which  the  tenant  ^i^^ht 

imwrf,,  whether  die  *  plaintiff  can  avoid  the  extent  made  upon  original  it  ii 

his  father  by  entry,  without  an  audlu  querela,  and  this  is  ad^  [   176  3 
judged  ergain/i  the  tenant^  the  aflife  (hall  not  be  awarded  at  large,  (^^/^' 

but  only  in  the  right  of  the  damages,    Dubitatur  38  AIT,  5.]  JJJ^  ^!*" 

printed. 

[7.  In  an  af&fc,  if  die  tenant  fays  that  the  plaintiff  acknowledged  •  Br.  Af« 
afiatute  to  y,  who  thereupon  extended  this  land  que  ejlate  he  has^  fife,  »l.  115. 
and.  die  plaintiff  fays  that  be  bimfe^  was  feijed  tiU  diffeifed  by  the  i^c.S 
tenant^  ahfjue  hoc  that  the  tenant  has  the  eftate  of  J.  upon  which  the  tenant 
the  tenant  demurs^  and  this  is  adjudged  againft  hintj  the  aflife  demurred, 
(ball  not  be  awarded  at  large,  but  only  in  the  right  of  damages ;  Ju^'JJ'Jff^J 
for  the  pofleflion  is  acknowledged  without  dde«  Contra  *  30  not  denied 
Aff.  43-  adjudged.]  ^   *^^*5? 

^•^        •*      ^  ♦     and  that  die 

inonies  are  not  yet  levied,  and  thereupon  the  afiUe  wai  awarded  i^ainfthim. 

[8.  In  a  mortdancejlor  as  heir  to  J,  if  the  tenant  fays  that  H, 
wasfiifedinfee^  and  devijid  to  J,  in  taily  and  that  if  he  died  withm 
out  tjue  his  executor  nught  felly  ond  that  after  the  death  of  J.  with- 
out ifliie  the  executor  fold  to  him ;  to  which  the  demandant  Jays  thaf 
y.wasfeijedinfeey  abfque  hoc  that  he  had  any  thing  by  the  ie^* 
vife  \  upon  which  the  parties  demur  whether  this  be  a  good  re-^ 
plication,  without  Jhewing  how  he  came  to  the  fee  ^  and  this  is  ad- 
judged for  the  demandant,  the  aflife  ihall  be  awarded  at  large; 
for  no  fee  is  acknowledged  in  J.     Contra  25  A  AT.  i.] 

[9.  If  in  an  aflife  the  tenant  pleads  a  recovery  againfl  the  plain^  Fitxh.  AC 
tiff  in  another  affife  by  default^  and  the  plaintiff  fays  that  he  was  ^f*'P^*^' 
then  within  age,  upon  which  the  defendant  d^mursy  and  it  is  ad-  '^**** 
judged  againft  him,  yet  the  aflife  fliall  not  be  awarded  in  right 
of  the  damages^  but  at  large,  becaufe  the  tepant  has  not  acinow" 
ledged  any  oujier.    it  AflV  6.] 

[10.  In  an  aflife,  if  the  tenant  ^a^t  a  plea  in  bar^  and  ac^  Br.  Afllie, 
knowledges  an  oufler^  and  the  plaintiff  makes  title,  upon  which  the  ?\^^\- 
parties  demur ,  and  this  is  adjudged  againft  the  tenant,  the  aflife  ^^  ^/'^^ 
fhall  not  be  awarded  at  large*  but  in  right  of  the  damages^  be-  Fiu.  Af- 
caufe  he  has  acknowledged  an  oul^^r  by  his  plea.    28  Afi^  ai.  fire,pi.26S. 
adjudged.]  cite.s.C. 

[i\.  In  an  aflife,  if  die  tenant  pleads  an  ill  bar,  and  acknow-  Br.  Affife, 
ledges  an  oufter^  and  t\ie  plaintiff  makes  title  to  himfelf,  and  this  is  f'A]^^^^ 
.  found  againft  the  defendant,  it  fliaU  not  be  enquired  of  the  feijrn  ^,  c.-^ 

Q  4  find 
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rrtzli.  AA    and  ajfilfin^  It  well  as  [as  it  fhould  be]  if  he  had  pleaded  a  good 

S^'^s-.'c*:    bar.  t  6.  7.  2.] 

Br.  Affifi^        [12.  5^  if  the  tenant  fajSy  let  the  ajpfe  come  upw  the  title^  and 

\^i%)c\tn    ^'^  \%  fowid  Qgalnji  the  defendant^  there  (hall  be  no  enquiry  of 

S.C.- —     ^fetjm  and  dijfeifin.     6  H-  7.  2-] 

Titsh.  Af. 

life,  pi.  36.  cites  S.  C-^      ■     Ifthe  teii«st  pleads  a  bar  at  larfc,  and  the  plaintiir makes  hU  title  «t 

IVft*  ud  the  tenant  fays  veoiat  aflffa,  in  this  cafe  the  jury  (hall  not  intcnneddlc  with  any  other  title* 

nor  (hall  the  plaintiff  tike  advantage  of  any  other.     Kelw.  170.  b.  pL  3.  Mich.  6  H.  8.  per  Pifo|» 

fays  it  was  niled  {o  in  affile  brou^t  at  Warwick. 

Jitxh.  Af-        [13.  So  inan  ai&fe,  if  the  tenant  pleads  an  illbary  the  plaintiff 

cites  f  c.  '^  ^^^  bound  to  anfwer  it,  but  may  make  a  title  at  large^  and  pray 

4e  s.  P.  ac-  .the  aifife.     If  the  title  be  founds  it  (hall  not  be  enquired  of  the 

««i»"g*y-  feifin  and  diffeifm.    6  H.  7.  2.] 

the  bar  is  infufficicnt  it  has  not  the  force  of  the  title,  whether  it  be  good  or  ill ;  for  if  the  feifin  and 

difleiBn  be  feund,  the  plaintiff  (hall  have  advanugc  of  what  elfe  is  found,  and  therefore  it  is  policy 

.  and  neceflary  for  the  tenant  to  make  a  good  bar,  and  then  ifthe  title  be  not  good  the  plaintiff  (hall  not 

luve  j(idf  ment  to  recover,  notwithibindiag  the  (elfin  and  diffeifin  be  found  ;  and  the  re  (ore  in  die 

[  1  pfiiicipai  cafe  the  bar  being  ill,  the  affife  found  another  title  fonthe  plaintiff,  and  found 

n     J  the  feifin  and  diffeifin  ;  per  Pigot,  faid  to  have  been  fo  ruled  at  Warwick.    Kelw.  zyo. 
K  pi.  5.  Mic|k.  6  H.  8.  Anon. 

14.  In  aflife  the  tenant  pleaded  a  foreign  reUafe^  upon  which 
they  are  adjourned^  and  at  the  day  the  tenant  made  default.  The 
tflife  (hall  be  taken  at  large ;  for  hy  the  elefault  the  plea  is  waved. 
But  per  Shard,  if  they  had  appeared,  and  the  relcafe  had  been 
found  againft  the  defendant,  if  the  plaintiff  will  releafe  his  'da* 
mageS  he  (hall  recover  immediately ;  for  the  affife  is  to  enquire 
•  of  the  damages  onl  v ;  for  the  releafe  confefles  the  diflibifin,  fo  that 
the  feifin  and  difleiiin  ihall  not  be  enquired.  Quod  nota  diverfity. 
Br.  Aflife»  pK  417.  [416]  cites  22  £.  3.  4.  and  Fitzh.  AQxk, 
125. 

I5«  In  aflife  the  tenant  pleaded  in  iar^  and  itieplaintiff  made 
tltley  and  the  defendant  did  not  anfwer  to  the  title.  The  afufe  (hall 
be  awarded  at  large  by  fome,  and  by  fome  in  right  of  the  damagesy 
therefore  quaere.     Br.  AiEfe,  pi.  3c.  cites  45  £•  3.  24. 

Ji^*5.1    (P)  ^^  what  Cafes  it  (hall  be  taken  at  large.    [Or 
7'  9-  »«•  only  in  Right  of  *  Damages.] 

£nceL*r'       ^1-1^  in  a  mortdoncejlor  the  tcn^int  pleads  a  plea  in  bar  of  the 

pi.  46.  ct'tet  a£iiony  and  this  is  found  againjl  hitn^  the  afTife  (hall  not 

s.  c be  taken  at  large  to  enquire  of  the  points  oF  the  writ,  ^o  AfT.  x  ^. 

Fitxh^ort.  Curia.]  ^  ^  ^  ^^4 

oancenor,  ■* 

f\.  jt .  cites  S.  C.  and  40  E.  3.  48.— See  (I)  pi.  i.  S.  C. 

C2.  In  an  aflife  of  mortdanceftor,  ifthe  ttnzni  alleges  hajlardy 
in  the  demandant*  and  he  is  certified  by  the  Bi(hop  to  be  a  muHery 
the  affife  (hall  not  be  taken  at  large,  but  only  in  the  right  of  da^ 
mages.     30  E.  3.  8.  b.] 

[3   In 


aftiife.  177 

Q.  In  a  mortdanceftor,  if  the  tenant  pleadi  the  rekaje  of  the  ^-  Mort* 

demandant  in  i^r,  which  is  denied,  znd  fouTid  again/l  toe  tenants  ^l!^46cUei 
the  aiSfe  Iball  not  enquire  of  the  poiints  of  the  writ,  becaufe  the  s/c.-^ 
pica  was  in  bar.     39  AflL  13,  adjudged.]  Fitth.Mort- 

pi.  32.  cittft  S.  Q»  and  Mich.  40  E.  3.  4?. 

[4.  In  mortdanc^orcf  the  feijin  of  bis  fatbir J  if  the  tenant  pleads  1      ^      \ 
in  oar  an  attainder  uf  felony  of  the  elder  brother  of  the  plaintiiFy  ^fol-  »73- 
wbofurvived  their  fatbery  and  the  plaintiff  takes  ijfue  that  he  did  "^  ^ 
not  Juruive  their  father,  and  the  defendant  has  a  day  to  have  the  d^nce^J 
record  of  the  attainder,  and  after  the  defendant  makes  default^  by  pi.  36.  cicet 
\)riiich  he  fails  of  the  record,  yet  the  affife  (hall  be  taken  at  large  y.  ^uTT" 
for  all  the  points  of  the  writ  except  whether  the  plaintiff  be  next  dam:cftor7*' 
heir.     29  AfT.  11.  adjudged.    But  quaere  (for  it  feems  not   to  pi- ^S.  citei 
be  law)  ;  for  Ae  plea  was  in  bar.]  ^'  ^* 

[5.  But  in  this  cafe  it  ihall  not  be  enquired  whether  the  plain-  Br.  Mort-  ' 
tiff  was  fuxt  heir  or  not-y  for  it  is  acknowledged  iy  the  plea  that  ducefbr, 
he  is  next  heir,  but  for  the  record  of  which  h^  has  fiuled,    29  ^'^[^ 

Air.  II.  adjudged.]  ^   -  Fich.Meru 

danccftor^ 
(  pi.  iS.citeaS.  C# 

......         [  ^78  3 

[6.  In  an  affife^  if  the  tenant  fays  thepkintiff  is  bis  villein  &c.  Br.  Affif<*» 
and  this  is  found  againft  him,  yet  it  fliaK  be  enquired  at  large  of  ?Lf ?%g 
the  points  of  the  writ,  becaufe  this  plea  was  but  to  the  per/on^  and  s.  C.  ^dt 
not  to  the  freehold.     31  AiT.  I2.  adjudge4']  wasfouod 

platotiflr  [tfaathe  was  frank],  but  that  he  was  notfeifed,  ind*  tt  was  vniSii  that  the  plaintifFtake 
oodiiag  ice.  and  yet  they  were  at  iSue  out  of  the  point  of  the  aflSfe.  Br.  fays  Quaere ;  fi>r  mirator 
ibidem,— 'Fityh.  Aflifc,  pi.  soc^cUcs  S.  C.  and  that  it  waa  awarded  accordingly, 

7.  It  feems  that  aflife  at  large  (hall  not  be  but  upon  matter  in 
fa£l  which  lies  in  notice  of  the  country.    Br.  Affife,  pi.  80.  cites 

aa  H-  6.  51. 
(H)   In  what  Cafes  it  Ihall  be  enquired  at  large. 

acknowledged^  S.  P.  Br. 


14.]  ^'^^'  P'- 


[i.  TN  an  aiTife,  if  in  the  pleading  an  oufter  be  not  ack 

^  thefeiJinanddiJ/iifnShd\lheen(i\nTed.     37  AfT.  m^^.j  ^  ,  -  » 

cites  S.  C. 

p«r  Finch.— Fitxh.  Aflifc,  pi.  530.  cites  S.  C. ff^en  tb€  defendant  fleadt  tjfne^  though  it  Bg 

fiund  againfi  him,  tbefeijtn  and  dijfeijin  Jhall  not  be  enquired.  Quaere  tnereof,  becaufe  where  n# 
miftrr  is  confefled  id  pleading,  nor  the  pica  does  not  imply  in  itfelf  an  oufter  as  a  releafe  &;c.  it  feemt 
that  it  fliall  be  enquired.     Br.  Aflifc,  pi.  260.  cites  26  Afl.  3.  per  Fifli. 

They  (hall  eoquireovcrofthe^iiMrdp^fx,  but  notof  the  feifin  anddifleifin;  for  it  is  a  bar«  and  tt/f 
•mt  ^ the  point  of  the  ajpfe.  Br.  Afiile,  pi.  156.  cites  10  Aff.  1 8.  and  per  Brooke,  the  reafon  feems 
to  be,  that  fuch  plea  as  this  and  releafe  conftfi  in  a  manner  that  the  plaintiff  %t>ae  feifed  anddiffeijed\ 
for  it  is  held  a  not  denying.    Ibid,  and  cites  M.  15.  contra,  but  P.  15  £.  a.  accotding. 

[2.  In  an  affife  of  a  rent^  if  the  tenant  fays^  Hors  de  fon  fee^ 
and  the  other  Jay  s^  within  his  fee^  if  it  he  found  within  bisfecj  it 
(hall  be  enquired  further  o€  the  feifn  andaijeijin.  37  Affi  14.] 


178  aftfift^ 

Br.  Mort-        f  j.  If  in  a  mortdanceftor  the  tenant  pleads  a  /i^^  that  goes 

^^4.7  cites  '^  ^^^'  y^^  ^^  ^^^  P'^^  ^^  ^''^  ?f  ^^^  points  in  the  writj  the  allife 

S.'  C.  an<*it  fliall  be  taken"  at  large.] 

was  found  -       [4.  Js  in  a  TmrtdanceftoVy  if  the  tenant  fys  the  plaintiff  is  net 

AcJof  aI*"  '*^  "^^^  *^''*'  ^"^  ^^'^  \^  fdund  againft  hitn^  yet  the  points  of  the 
demandant    Writ  fliall  be  enquired.  40  AfT.  6.] 

'  died  fcifed, 

and  that  he  had  a  foo  and  a  daughter  by  on?  venteri  and  a  ion  by  another  venferi  who  was  the^ami 
demandanti  and  that  he  died  feifedf  and  the  eldell  fon  entered  and  died  without  iflue,  and  that  hii 
fiiler  is  now  in  as  heir,  and  though  all  the  points  of  the  writ  were  found  for  the  demandant,  and  that 
his  £ather  died  fei fed,  and  that  he  is  heir  to  him,  therefore  the  demandant  took  nothing  by  hiswn(; 
^uod  nota ;  and  yet  the  youngeft  fon  was  next  heir  to  his  father,  but  not  as  to  this  land  ;  and  befidei^ 
(he  tenant  might  have  pleaded  this  matter  in  bar,  and  yet  the  demandant  was  barred.  Br.  Ver- 

didUpl.  77.  cites  S.  C.  and  the  plaintiff  was  barred. — -Ibid.  pi.  TOr.  cites  S.  C.  and  though  the 
Toungibft  fon  be  heir  to  his  father  now,  and  alfo  that  his  father  died  feifed,  yet  by  the  eldeft  fon's  enttr- 
ing  into  the  land,  and  dying  without  iifue  after  the  death  of  the  father,  the  fiftcr  was  heir  10  ihe 
lai(d.«-v— — Fitzh.  Judgment,  pi.  218.  cites  S.  C.  accordingly,  and  that  the  affife  was  adjourned  iato 
C.  B.  and  that  afterwards  it  n^as  twarded  that  he  take  nothing  by  his  writ. 

[5.  And  in  this  cafe  the  afiire  may  find^  that  altho  the  plaintiff 

is  the  next  b^ir^  yet  that  he  is  net  the  next  heir  as  to  this  land,  for 

it  feems  that  thfe  enquiry  is  in  regard  of  their  enquiry  at  large, 

for  the  if/ue  wiUffit  warrant  it.    40  Aff.  6.  adjudged.] 

If.  Mort-    .      J]6.  in  an  af&fe  .of  mortdancejlor^  if  the  tenant  fays^  that  the 

^°^°citcf  P^^^^^ff  ^^^  ^»  ^l^p^  brother  livings  and  after  maies  default^  the 

s.'c.-^ —     aiSfe  mall  be  takeif  ^ li^ge.    29  Aff.  ii.j 

Fitzh.Mort- 

danccfisr,  pi.  ft8.  oftes  S^.  C. 

[  179  ]  ^  ; 

s.  V.  Br.  y.  Affife  a^aihji  an  infant^  he  was  received  to  plead  a  rekafe 

fs^*^it«  ?^'*^  plaintiff  in  far,  utrhoyi^  that  not  his  deed^^xA  fo  fee  that 

30  Ait  13.  an  infant  dej^ndant  may  [riead  in  bar,  and  no  circumftances  (hall 

and  fo  Tee  be  enquired  for  him,  as  it  feems  ^  contfa  of  an  infant  plaindfT. 

Iffife'toaii  ^'  Aflife,  pi.  149.  cites  10  Aff.  i.  and  8,  and  T.  8.  and  T.  10 

not  be  at  £•  3*  ^cordingly. 

large  for  an 
ipfajit  defendant. 

8.  In  no  cafe  where  the  tenant  gives  title  to  the  plaintiffs  and 
this  is  dejlroyed  by  matter  of  record  or  matter  in  fa£ly  can  the  plain- 
tifFmake  his  title  at  large.  Br.  Affife,  pi.  377.  cites  5  H.  /• 
29.  per  Brian  Ch.  J. 

(I)    In  what  Cafes  it  (hall  be  taken  at  large. 

Bf.  Mort}.     [1,  JN  an  affife  ofjnortdanceftor,  if  a  plea  be  pUadid  in  ahatt- 

"^r^^cites  '''^^^  ^f  ^^^  '^^^^^  ^"^  ^^^^  is  found  againft  the  tenant^  yet 

s.'c.-l^  the  points  of  the  writ  Ihall  be  enquired.-    39  All.  13.  Curia.  J^^ 

Fitzh.Mort- 

danoeftor,  pi.  1%.  cities  S.  C— — ^See  (G)  pi.  1.  S.   C« 


'Where     ^^''^^^  baron  which  \%  found  againji  him^  yet  it  fliall  be  enquired 


I  donotob-      T2.  In  an  affife  by  a  woman,  if  the  tenant  fays  the  plaintiff  i» 
in  the  page    ovcr  of  thi^  points  of  th«  Writ.     I  Ed.  3.  9.  b.] 

of  9,  either 

9«ra.  or  9.  b.  \  but  it  ToAms  to  intend  what  is  faid  Arg.  i  E.  3.  8.  b.  at  the  tnd  of  pi.  i£. 

C3-  In 


[  j.  In  a  m$rtJanc^r^  if  the  tgnmt  voucbis^  and  the  demmulant  ^9r.  Mott. 
auTnerpUadsy  upon  which  they  arc  at  iffue,  and  it  \%  found  againfi  pi."!^]^ 
ibe  tenant^  yet  the  points  of  the  writ  ihall  be  enquired.    ^39  Aif.  s/c.  Sc 
13.  Curia,  t  29  Aff.  48.  but  quaere.]  r**!!  mT'' 

4a«cefbr,  pi.  ji.  citet  S.  C.  Up  S.  P.  olutert  and  cites  alfo  37  H.  6.  '^-^ f  Br.  Mortdanceftory  pi.  37. 
cites  S.  C. 

[4.  In  an  affife,  if  the  tenant  and  demandant  ^«  to  ijfue  upon  Br.Amre, 
M  mattor  out  aftbi  toint  rf  the  affift^  and  this  \%  found  againft  the  f^'  ^^^^J^^ 
tnant^  the  auife  inall  not  enquire  of  the  points  of  the  writ,  but  s.  c/* 
only  in  right  of  the  damages,    44  A/T.  6.  adjudged*] 

[5*  Jf  in  an  affife,  if  the  tenant  pleads  an  entry  for  the  alienation 
efhis  lejfte  to  the  plaintiff,  and  the  parties  go  to  iJfue  whether    ^^^  *74- 
the  aliens  bad  afee^  and  it  is  found  again/l  the  tenant^  the  affife  1.    ' 
fliall  not  enquire  of  the  points  of  the  writ,  but  only  in  right  of  .1/  69/' 
^damageSn     44  Aff.  6.  adjudged.]  O^jBjdtef 

[6.  In  an  affife,  if  the  deed  of  the  ancejlor  of  the  ptaintij/^he  ^^/'^ 

fleffded  in  bar,  and  this  is  deniedy  and  found  for  the  demandant^  no/cittt 

it  (haO  be  enquired  of  the  damages  only,  ij  AiT.  13.  adjudged.]     S.  C.  ajul 

18  E.  ?•  i9« 
r— Br.  Affife,  pi.  211.  (210)  S.  P.  cites  17  AflT.  17.  [All  the  editions  of  Brooke  are  17  Aff.  17. 
batitfeemimi^nnted,and  that  itfliouM  be  17  Aff.  13.  accordtnf  to  Roll.]  n  ■  S.  P.  and  fo  If  a 
^U  fUadidffy  ajfignet^  an4  dtmtiy  49df9Wtd  4^mtrjt  him.  Br,  Affife,  pL  175*  citet  x  i  AS,  tfi, 

S.  In  an  affife,  if  the  tttant  pleads  the  feoffinettt  of  the  aneeflor  WiUowby 
^      e  plaintiff  in  bar,  to  which  the  plaintiff^ fay s^  that  the  fame  ^*^^|. 
ancefior  died  feifedy  and  that  he  entered  as  fon  and  heir,  and  the  upcm^e 
iffiu  is  taken  upon  the  dying  feifedy  4nd  this  \s  found  for  the  plaintiffs  tit^  •  but 
it  (hall  not  be  enquired  at  large  of  the  points  of  the  writ.  17  AflT.  [    180  1 

18.  adjudged.]  Shard  ufe4 

in  fuch  cafe 
0  Uke  the  affife  at latgt .    Br,  AllUe,  pip  a x  1.  (a 1 1)  citet  S,  C4 

[8.  In  an  afl&fe,  if  the  tenant  fays  that  J.  S,  was  feifed  of  the  The  affife 
land,  and  acknowledged  a  Jlatute  to  himy  hy  which  he  exUndedit  j^'^J 
&c.  and  the  plaintiff  takes  iffue,  that  J.  S,  was  not  feifed  of  the  feifidtbe' 
land  at  the  time  of  the  ftatute  acknowledged,  and  this  is  found  day  of  the 
for  him,  and  againft  the  tenant ;  it  (hall  not  be  enquired  of  the  !^^fj'i^ 
pcHnts  of  the  writ,  but  of  the  damages  onfyy  for  the  feifin^is  ac-  that  tire 
knowledgcd.     24  Aff.  2.  adjudged.]  fiamtiff 


^uasMot 


ftifid  mr  dtjftytd ;  and  the  plaintiff  took  nothing  by  his  writ  j  but  tht^mdhg  o/tAe/ef/iM  and  dif*^ 
feija  iMi  /be/J  voic/f/or/effin  was  confeffed  befwt.     And  fo  fee  that  where  oulter  is  confeffed,  as  ap- 
pears herct  that  it  was  by  the  bar,  there  the  ieifuisnd  diffeliin  (hall  not  be  enquiredyaodifitbeen* 
quired  all  is  void,  as  appears  here.     Br.  Affife,  pi.  256.  (155)  cites  S.  C.     * 

[9.  In  an  affife,  if  the  defendant  fays^  that  there  is  not  any  •«••  Affife, 
tenant  of  the  freehold  named  in  the  writy  and  the  plaintiff fays^  f!*,|?ci<pt 
that  he  hath  made  a  feoffment  to  perfons  unknown^  and  he  htnfelf  s.  c— 7-. 
oath  continually  taken  the  profits^  and  they  are  at  iffue  upon  the  Fit»h.  Af- 
taking  the  profits  \  if  this  be  found  agairtft  the  defendant,  it  ftiall  ^te*,s/c^* 
not  be  enquired  of  the  points  of  the  affife,  bccaufe  the  dijfeiftn  is 
fcktmiledged.    30  H,  ji.  I.  b.  Curia.] 

£io«  So 


ITS  2tSU&^ 

Br.  Mcr>        £j.  If  in  a  mortdanccftor  the  tenant  pleads  a  fitm  that  goes 
**^*^*^,  /jv  ^tfr,  Tct  if  the  pica  he  tau  of  the  pmxts  in  tie  writ^  tbc   affife 
s.  C  &ai» a  iball  be  taken  at  large.] 
nsiobai  •       [^,.  >/i  in  a  m»rtUin:efiory  if  the  Umautfajs  tbe  fimnhjf  is  nst 

Aw^ffe  '^^  ^^^  ^'"'^  ^'^^  ^^^^  \s  fnmd  agmnjl  bimy  yet  the  points  of  the 
4«siasd.nc    writ  fiull  be  enquired.  40  Afll  6.] 

«i4  d&^'  he  ka4  alba  aad  a  fia^fiii  1  hr  one  venter,  md  a  fen  I7  aaodier  vcater*  wl»  was  die.aMr 
4ew»i  4»t,  aa4  that  kadlei  <cife4«  and  the  eUdl  fan  CBttrcd  and  died  wicbont  ifloe,  and  that  his 
ftkr  IS  ao^  m  as  bctr,  acd  tbqogli  all  tbe  poinis  of  the  writ  wee  kmak  ftM-thedeonsWant,  and  thac 
fc»  father  4.-«d  feifed  a&i  that  he  Is  heir  to  hist*  tfaeiefiMe  the  deaaodaot  took  ■ochim  bj  his  writ ; 
f  jod  ooca;  a.-vd  yet  the  yooageft  fim  was  next  heir  to  his  ti£her,b«t  not  as  t»  this  land  ;  and  hcfidca» 
Ihe  tenant  m.^  have  ple^ea  thrt  matter  in  bar.  and  yti  the  demandant  was  hanrd.  Br.  Vcr- 

diA«  pL  ':'.  ales  5,  C.  and  the  plaintiir  was  barred. — ibid.  pi.  10 '.  cites  S.  C.  and  thoosh  tbe 
joukgA  ioei  be  heir  tn  his  fzfher  now,  and  alfo  that  his  ficthcr  died  feiied,  yet  bj  the  eldeft  ion's  cater- 
inf  into  ihc  hnd,  and  dyinf  withoat  ida^  after  the  death  of  the  father,  the  lifter  was  heir  to  tbe 
laid'  *■  Fazh.  Jndgmml,  pi.  a  i>;.  cites  S.  C.  accofdinsiy,  and  that  the  affife  was  adjouraed  into 
C«  B.  aad  that  afterwards  it  ifas  *waided  that  he  take  ondung  I7  his  writ. 


[5.  Jnd  in  diis  cafe  the  aflife  m^^  ^Eim^  ^^^  tfft&«*  tbe  fUiutiff 
is  the  next  bfir^  jet  that  be  is  not  the  next  heir  as  t$  tbis  iand^  for 
it  feems  that  &Jk  enquiry  is  in  regard  of  their  enquiry  at  large, 
for  thci^ue  will  Hfit  warrant  it.    40  AflT.  6.  adjudged.] 
If.  Mort*         f 6.  fn  an  afliic  /of  mortdancejl&r,  if  the  tautnt  fays^  that  die 
^^dtei  P^^^^ff  *^'  ««  'i4^  *r^irr  /wxn^,  and  after  makes  default^  the 
s/cT^^ —     affife  iball  be  takeft  ^  iiirge.    29  iUC  ii.l 

yit>h.Mort. 

daaccfisr,  pL  »8.  (ftes  Si  C. 

[   179  ] 

^•«S'  *'•  7-  Affife  a^ainjl  an  hfanty  he  was  received  to  pkad  a  nbmfi 

fS^Sl;  rf^^^  ttatntifin  far,  ^ofaid,  that  not  bis  Jeed^'wd  fo  fee  that 

10  Aft  IS.  an  infant  defendant  may  plead  in  bar,  and  no  circumftances  (hall 

and  lb  fee  be  enquired  for  him,  as  it  feems;  contjaof  an  infant  plaintiffl 

^ik^^i  B^-  Affife,  pi.  149.  cites  10  Aff.  i.  and  8.  and  T.  8.  and  T.  10 

not  be  at         £•  3*  ^^^^^^"£^7* 
large  lor  an 

iafaot  defendant. 

8.  In  no  cafe  whtre  the  tenant  gives  title  to  the  plaintiff^  and 
this  is  dijlroyed  by  matter  of  record  or  matter  infamy  can  the  plain- 
tiff make  his  title  at  large.  Br.  Affife^  pi.  377,  cites  5  H.  /« 
29.  per  Brian  Ch.  J. 

(I)    In  what  Cafes  it  (hall  be  taken  at  large. 

Br.  More.     [|,  JN  an  affife  of_mortdanceftor,  if  a  plea  be  pleaded  in  ahate^ 

prie^^tef  '^^^^  ^f  '*'  ^^^^^  ^"^  ^'^  v^  found  againji  the  tenant,  yet 

l/c.— 1    the  points  of  the  writ  ihall  be  enquired.    39  All.  13.  Curia.  J 

Fitzh.Mort- 
,    danoeftor,  pi.  ^t.  cites  S.  C— — ^See  (C)  pi.  t.  S.  C, 

I  donotob.  '[2.  In  an  affife  by  a  woman,  if  the  tenant  fays  the  plaintiff  is 
arT where  ^^^'^^'^  baron  which  \s  found  againji  him^  yet  it  {hall  be  enquired 
in  the  p/ge    ovcT  of  th^  points  of  tb«  writ,     i  Ed.  3.  9.  b.] 

of  9,  either 

9^.*ii.  or  9,  b.  i  but  it  iotmi  to  intend  what  is  faid  Arg.  x  E.  3.  8.  b.  at  the  tnd  of  pi.  x£« 

C3-  In 


[^  Id  a  nmrtJartci/l^r^  if  the  tinrnif  V9ucbts^  and  the  demandant  *  9r.  Morv 
auntirpliodsy  upon  which  they  arc  at  iffuc,  and  it  h  found  againfi  Jj^^^^-j^g 
the  tenant^  yet  the  points  of  the  writ  ihall  be  enquired.    ^39  Alf.  s.  c.  Se 
13.  Curia.  +  ao  AiT.  48.  but  quxre.l  s. p. obiter. 

4a«ceftor«  pL  js.  cites  S.  C.  U  S.  P.  oliitcr,  and  citts  alfo  37  H.  6, '^-^ f  Br.  Mortdanceftor,  pi.  37. 
f  ices  S.  C 

[4.  In  an  affife,  if  the  tenant  and  demandant  ^«  to  ijfue  upon  Br.Aflife, 
m  matttr  out  ^tbi  point  of  the  ajjifi^  and  this  is  found  againji  the  ?^*  f^^jj^ 
tenant^  the  affife  mall  not  enquire  of  the  points  of  the  writ,  but  s.  c/*  *^ 
only  in  right  of  the  damages,   44  A/T.  6.  adjudged^] 

[5.  ^^  in  an  aiSfe,  if  the  tenant  pleads  an  entry  for  the  alienation  f^m»Kmm^ 
of  bis  Uffee  to  the  plaintiff,  and  the  parties  go  to  ijjiie  whether    ^^^'  ^74- 
tbe  aUem^  had  afee^  and  it  \%  found  againfl  the  tenant^  the  affile  1,  ^ 
ihall  not  enquire  of  the  points  of  the  writ,  but  only  in  right  of  pi.'.^/' 
{be  damages.     44  Aff.  6.  adjudged.]  \\^%)  dtet 

[6.  In  an  affife,  if  the  died  of  the  ancejlor  of  the  plaintiff  ht  ^/J^J"^' 
ple^d  in  bar,  and  this  is  denied^  and  found  for  the  demandant^  no.  dtL* 
it  fliaO  be  enquired  of  the  damages  only,  ly  AiT.  13.  adjudged  J     S.  C.  ajul 

18  £.  ?•  19* 

r— — Br.  Affife,  pi.  211.  (110)  S.  P.  cites  17  AflT.  17.  [All  the  editions  of  Brooke  are  17  Aff.  17. 
Vat  iticemsmifprinted,and  that  itfliould  be  17  AiT.  13.  according  to  Roll.] — «?— S.  P.  and  fo  If  a 
^ied  it  fUatUdffy  afignet^  an4  dtmti^  ^wdfowd  0^mnjt  kirn,  fSt,  Affife,  pL  175,  dtet  x  i  AC  26, 

S.  In  an  affife,  if  the  tenant  pleads  thefeoffinettt  oftheanceftor  Wiliowbj 
f  plaintiff  in  bar,  to  which  the  plaintiff fays^  that  the  fame  ^J^|- 
auce^or  dUd  feifed^  and  that  he  entered  as  fon  and  heir,  and  the  upon^e 
iffue  is  taken  upon  the  dying  feifedy  4nd  this  h  found  for  the  plaintiffs  title  j  but 
it  (hall  net  be  enquired  at  large  of  die  points  of  the  writ.  17  AflT.  [    180  1 

18.   adjudged.]  Shard  ufe4 

in  fuch  cafe 
lauke  the  affife  athtgt .    Br,  Affife,  pi,  zix,  (an)  cites  S,  C4 

[8.  In  an  afl&fe,  if  the  tenant  fays  that  J.  S.  was  feifed  of  the  The  affife 
laad,  and  acknowledged  a  Jiatute  to  himy  by  which  he  exUnded  it  S^**^' 
&c.  and  the  plaintiff  takes  ifllie,  that  J.  S,  was  not  feifed  of  the  fei/edlb^* 
land  at  the  time  of  the  ftatute  acknowledged,  and  this  is  found  day  of  the 
for  him,  and  againft  the  tenant ;  it  fliall  not  be  enquired  of  the  ^^''^''^f 
points  of  the  writ,  but  of  the  damages  only^  for  the  feifin«is  ac-  that  the 
knowledged.     24  Aff.  2.  adjudged.]  plaintiff 

mtat  not 
fiifid  nor  dfftifed ;  and  the  plaindfT tnok  nothing  by  hie  writ ;  but  ^tJSnding  o/tbefeiJiH  and  dip. 
fiifin  tMCJ  heid  voidtforfdfin  was  confeffed  before.     And  fo  fee  that  where  ouller  is  confeflcd,  as  ap« 
peart  here*  that  it  was  by  the  bar,  there  the  feiiuiand  diiTeilin  (hall  not  be  enquired,  and  if  It  be  exi« 
<iuircd  all  is  void,  as  appears  here.     Br.  Affife,  pi,  256.  {-155)  cites  S.  C.     • 

[9.  In  an  affife,  if  the  defendant  fays^  that  there  is  not  any  •'*•  Affife, 
tenant  of  the  freehold  named  in  the  writy  and  the  plaintiff  fays,  f!',|??itp, 
that  he  hath  made  a  feoffment  to  perfons  unknown,  and  he  hinfelf  s.  C— :— 
oath  continually  taken  the  profits,  and  they  are  at  iffue  upon  the  ^»^*»-  Af- 
taking  the  profits  \  if  this  be  found  agairtft  the  defendant,  it  fhall  cUcsS.  c!' 
not  be  enquired  of  the  points  of  the  affife^  becaufe  the  diffeifin  is 
fckn^twledged.    30  H,  ^.  I.  b.  Curia.] 

£iOs  So 


>8i  ^iff- 

And  it  it  f  ^,  Xn  an  affiTe,  ii^  the  tenant  pleads  a  ^nt  and  exuutiin  iii 

l^^tL  ^^^  ^^  ^*^  5^^'  of  the  plaintiff  mefne  &c.  if  the  plaintiff  deftrays 

deftndanc  /i^/x  ^^r  /|^  tf  ^ff^  u/fM  warranty^  and  fo  fidftfies  the  execution^ 

as  if  he  had  and  the  tenant  pleads  to  this  nul  tiel  record^  and  after  the  record  is 

S'uticof  fi>^^*^forth^  the  affife  fliall  be  awarded  only  In  right  of  the  damages  ) 

thepUin-  for  this  iiTufc  was  upon  the  title,  and  this  is  found  againft  thd 

^andthif  tenant.     29  AiT  i.  adjudged.] 

IbirodagaBnlbhim.  Br.  Aflire,p1.  294.  cites  zz  AC  i*  but  it  Teems  it  flioald  be  29  AiT.  i,  and  fii 
axe  the  other  cditioni.  ■  Fitzh.  AS,  pi.  275.  cites  S.  C. 

10.  The  Court  e:t  officio  ought  to  award  the  afliiit  at  large^ 
where  lor  is  pleaded  againfl  an  infant  plaintiff  \n  affife  9  per  Haak: 
quod  non  contradicitur.  Br.  Office  del  &c.  pi.  3.  cites  za  H« 
4.  22* 

-  • 

(L)    In  what  Cafes  it  ihall  be  awatdei||t  Iarge»   in 
refped  of  the  Pcrfon.  [Irfant^  Baronaruf  Petne.] 

See  (M)pi.  [i.  TF  an  infant  of  the  age  of  15  brings  an  affife  of  gavel^kind 
?N?'  ^'e^  land,  w^ere  by  the  cuftom  fiich  infiint  has  power  to  alien  as 

^,c/   *     well  as  a  man  of  full  age,  and  the  tenant  pleads  in  bar,  the  ailife 

fhali  be  awarded  at  large.     32  A  if.  44  adjudged.] 
•  Br.  Affife*       [2.  In  an  aflife  by  2,  of  whom  one  is  within  age^  the  affife 
f  zdtrcitw  ^*^  ^  awarded  at  large.     26  Aff.  14^    Contra  *  26  AlE  65. 
s!a«nd«    adjudged.    Contra  f  28  Aff.  22.] 

mmetnor  6ehig  f/eacfeJ  in  bar,  be  offie/iagf  ttras  c^m^el/ed  to  anfwer  U  the  ieed^  and  y^faid  tb^ti 
tuiiiHg.fiiffedi  prifi  &c.  and  for  the  other  within  age  the  ailife  was  awarded  to  enquire  of  the  circum- 
ftances ;  and  concordat  zS  E.  3.  pi.  zi.     But  it  was  faid  that  the  contrary  was  done' twice. — =^Fitzhi 

Affife,  pt.  145.  cites  S.'  C. And  in  Tuch  cafe  both  nux\9$Jhati  not  htrue  the  ajjife  dtldr^t  bectuik 

the  one  is  of  full  ager  and  ihaH  anfwer  to  the  deed.     Ibid.  pi.  303.  cites  29  Aff.  534 

f  Br.  Aflife,  pi.  284.  (283)  cites  S.  C— Fitzh.  Affifei  pi.  269.  cites  S.  C.-~^ee  {M)  pL  t^ 
S.  C. i — (N)pl.2.S.C. 

In  aiCfc  agMtftfi  4*  ^  pUaded  a  releafeoftbe  plaintiff  in  bar^  tuhich  tutt  denied^  afed  witndTes 
were  namedi  and  they  werefworn  at  the  aluife,  and  were  charged  upon  the  deed*  and  becaufc  one  ^tht 
tenants  ii/di  within  age,  they  were  charged  over  of  the  dilTeifin ;  and  fo  fee  that  an  ifl/jnr,  by  plead- 
ing oJfa/a//edeed,Jhall  not  be  attainted  dijfeijor.     Br.  Aifife,  pi.  179.  cites  la  Aff.  li,  13. 

Br.  AOife^  [3.  In  an  affife  hy  baron  and  feme  of  ftdl  age^  the  affife  ihall 
f\^\^'t  no^  ^  awarded  at  large  for  the  coverture  of  fhe  woman.  26  AC 
*s  C^        14.  28  Aff,  22.3 

Fitah.  Af. 

6%pl.  369.  cites  S.  C. 

t  '83  ]  (M)     Upon  what  Plea* 

[i.  TN  an  affife  by  an  infant^  if  a  matter  which  is.  net  of  record 
^  is  pleaded  in  bar^  the  infant  (hall  not  be  put  to  anfwec 
thereto,  but  the  affife  ought  to  be  awarded  at  larga.} 
hBithyt         [2.  In  an  affife  by  an  infant^  if  the  tenant  pleads  apartitim  by 

^7^'*  ^^^^^^^^  ^^*  ^'^  ^^^f  y^*  ^  *®^^  ^*^  ^  awarded  at  large, 
fuii'Z'.xhc  without  having  rcfpedl  t^  the  bar,  30  Aff.  7.] 


fuitj  Mfmtttfi  the  id  cepafcemTt  ifrho  f/fodeJ  fart/tftai  h  A«r  a^infi  th$  mu  ^/ttl/mgc,  mdt»  tSk 
^^,  i^'^Jf  tt»e  mbfT  witSiM  4i^r,  tnd  be  pleaded  Co  againft  the  int«ot»  becaufe  he  knew  that  agaai^ 
lllm  the  aflife  (hall  be  awanled  at  large  ;  and  neverthelefs  per  Cur.  hejha/l  plead  agalnfi  tbt  in/am 
m$  if  he  Vfas  ofjullaget  and  fufFer  the  Court  ex  ofHcio  to  award  it  at  large  ;  and  becaule  he  has  pleaded 
in  bar  againft  the  one,  and  to  the  afiHe  againft  the  other,  by  this  be  has  waved  his  bar ;  ^uod  noca,  hj 
which  he  pleaded  the  partition  in  bar  againft  both*  and  the  oth^  made  title,  and  traverjed  tbeptwtim 
Um\  qMNdiiota.     Br.  Aflife,  pi.  310.  (309)  cites  S.  C. 

f  3.  S9  if  a  feoffment  with  the  warrahty  of  the  anceftor  of  the  S.  P.  Br. 
^intiff  be  pleaded  in  bar,  the  affife  fhall  be  awarded  at  large.  ^^^^ 
50  Au.  ay.  *  18  Aff.  ii.  -%  31  Aff.  17.  adjudged  12  H.  4.  22,)  35  ac  9, 

the  deed 
baring  witDe£res.—-—S.  P.  that  the  affife  (ball  be  awarded  of  all  die  drcumftances  of  the  deed,  and 
\fhhtj0M>»d g0odf  fet  it  (hall  be  enquired  if  the  infant  was  feifed.  Br.  Aflife,  pi  204.  cites  16  Aif.  9. 
■  S.  P.  but  if  he  makes  title,  and  it  be  found  againft  him,  it  (hall  be  enquired  if  he  has  other  title. 
Br.  Affife,  pi.  59.  citey  11 H.  4.  19.  lo.  per  Hank.— But  where  the  infant  it  defendant  in  affife,  aad 
phudt  a  bar  which  it  found  againl^  him,  no  other  title  nor  circumftance  (ball  be  enquired.  Ibid.  ' 
The  Cortex  officio  ought  to  award  the  afiife  at  large,  where  bar  is  pleaded  agatnft  the  infant  plaio^ 
dlF  inafiire  ;  per  Hank,  qood  non  contradicitur.  ^  Br.  Office  del  Court*  pi.  3.  cue»  U  H«4.  %%,— 
fitsh.  Aflife»  pi.  50.  cites  xi  H.  4.  20.  S.  P. 

•  Br.  Teibaoignes,  pi.  10.  cites  S.  C— Fitxh.  Procefs,'pl.  £4.  cites  5.  C, 
^  Fitzh.  Condition,  pi.  15.  cites  S.  C. 

In  aflife,  the  teaani  pleaded  a  har^  the  pUlntiffmade  title  hy  leafe  rfthe  temant  to  the  pUtntifffd 
'  life^  Id  which  the  tenant  did  not  Mnfwer^  by  which  the  affife  is  taken  at  large  as  itought,  which yb«W 
that  the  temant  leafed  f  the  plaintiff fer  life^  rendering  rent^  Vfith  claufe  of  re-entry ^  ^d  iov  the  rcAt 
airear  entered,  and  by  aU  the  juftices,  were  affife  is  awarded  at  large^  as  here,  hecanje  the  title  ie  mH 
anfwered^  the  plaintiff  and  d^endant  fftall  have  advantage  efaU  that  itfiundy  thengh  it  he  not  pleads 
ed\  and  if  other  title,  than  the  plaintiff  made,  be  found,  it  is  good,  and  fo  here  the  tenant  (hall  have 
advantage  of  the  condition  not  pleaded,  and  fo  he  had.     Br.  Aiiile,pl.  290.  cites  28  AIT.  4>.  "^ 

^  P.  Ibid.  pi.  41 1,  cites  P.  32  £.  3.  for  it  is  no  otherwife  now  but  as  if  nul  tort  had  been  plcadedU 

^4.  So  if  a  Svorcefora  pre-contract  h^tyretn  the  father  and  the  ^^'  ^^^^ 
mother  of  the  plaintiff  he  pleaded  in  an  affife^  he  being  an  infanty  fji^/J^te, 
iind  fo  the  plaintiff  a  baftard,  the  affile  (hall  be  awarded  at  large,  s.  c.  as  of 

30  AIT.  4.5.   adjudged.]  a  divorce  i« 

•*  J      o       ^   ^  general. 

[5.  So  in  an  aflife  ♦  by  an  infant,  if  hajlardy  be  pleaded  in  s.  p.  and  f* 
the  infant,  the  affife  IhaH  be  awarded  at  large.  39  Aff  14.  by  ^"^^here 
aU  the  j  ufttces.]  mltt^im^^ 

fad  is 
pleaded.    Br.  Affife,  pi.  356.  (35^]  cites  S.  C.         And  though  the  infant  was  a  feUie  covert»  and 
ber  baron  was  of  full  age.     Br.  Verdid,  pi.  47 « cites  S.  C . 

*  The  Orig.  is  (verf;)viz.  again(l  |  but  fee  (O)  pi.  11.  and  the  notes. 

[6.  In  an  afEfe  hj  an  infant^  if  the  tenant  pleads  in  bar  the  •Otherwift 
ieoifee  of  his  ancejlor  according  to  the  cuflom  of  a  vill,  with  pro-  bV^ Affife 
clamations^  the  infant  fhall  not  be  put  to  anfwer  this,  but  the  pu'  344. 
aiEfc  (hall  be  •  awarded  at  large,     37  AfC  5.  adjudged. J  (34j)  citer 

[    184:1 
[7.  In  an  affife  againfl  an  infant^  it  the  tenant  pleads  in  bar  a  Brl  Enij- 
jnattef  of  e/loppel  of  record  to  eftop  the  plaintiff  to  claim  as  heir,  ^j|'/c  *rf ' 
upon  whi<^h  the  plaintiff  demurs,  and  this  is  adjudged  againft  the  !L£:iio^. 
infant,  yet  t^e  aflife  fliall  be  aWfurded  at  large  for  the  infancy,  danceiior, ' 

46.  See(F) 
p].  3.  and  the  qotBs  there.— —-See  pi.  10,  11, 12. 

[8.  In 
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^.  Eflop-  rg.  In  an  aiBfe  by  an  infant^  if  the  titumt^pleads  in  hary  and  the 
Sc/Vifll  P^^^^^W  ^^^^h  and  the  r^wn/  rejoins,  yet  the  affifc  fball  be 
j^Ts'^        awarded  at  large,  becaufe  the  plaintiff  is  an  infant,  foe  that  which 

18  alleged  by  the  tenant  (hall  not  be  held.  Not  denied  by  him. 

31  AtLi^*  dubitatur.J- 
/  '  ^  \  [9.  In  an  aflife  by  an  infant  of  gavelkind  lands^  if  the  tenant 
JFol,  X7i.  ^  fjjyg  ^2t  the  cuftom  there  is,  that  an  infant  of  the  age  of  15  may 
g^  ^j  ahen,  and  that  he  was  of  the  age  of  1 5,  and  aliened  to  him,  yet 
(t)  pK^x?  the  alHre  ihall  be  awarded  at  large,  though  he  be  of  full  age  ^6 
s.  c.aod     alien.  32  AiT.  4.  adjudged.] 

&■  '• 

S.  p.  ac-  [10.  In  an  aflife  hy  an  infant^  if  the  tenant  pleads  in  bar  a  m4f« 

cordingly by  fgy.  ^  record  againft  the  infant,  the  afBfe  fhall  not  be  awarded  at 
Affifcf'pi/   larg^i  ^^^  *^  infant  (hall  be  put  to  anfwer  the  record.  12  H,  4. 

59.  cites  1%    22.  b.] 

H.4.  19, 

20.  [and  it  the  S,  C.  continued  at  «2i]  ■■         Fiuh.  Aflife,  pi.  50.  cites  12  H.  4.  ftO.  S.  €.-—«• 

See  pi.  7. 

Fitzli.  Af-        [ix.  j/s  if  a  ^;ftf  be  pleaded  in  bar  againft  him,  he  ought  to 

dtes^s  C^'  ^^^^^^  >^  ^"^  ^'^^  ^®f^  ^^''  "^^  ^^  taken  at  large.     37  Aff.  5. 

per  Chelre.     The  fame  law  if  a  recovery  be   pleaded   in   bar. 

26  Afl:  6.] 
Br.Aflifcy         [12.  £{//  in  an  aflife  by  an  infant,  if  the  tenant  pleads  a  matter 
?r77)*citc»    ffrecordy  as  a  fine  ofhisanceflor^  or  fuch  like  &c.  though  the  in- 

S.  c. '  ^ant  ought  to'  anfwer  this,  and  make  a  title,  yet  the  tenant  Jhall 

See  (P)  pi.  not  be  received  to  traverfe  the  title^  but  die  affife  (hall  be  awarded 
^Where  *^  ^^^Z'^y  becaufe  if  the  infant  hath  other  title  found  he  ihall  have 
an  infant      judgment.     28  AiT.  6.  per  Curiam  a4judged.] 

fUintiffin 

aOift  makes  title  againjl  a  finest  as  here,  and  the  [tenant]  tenders  to  traverfe  the  title,  there  the  affife 

mall  be  avrarded  at  large  in  advantage  of  the  ioUnt,  and  yet  if  other  title  be  found  for  the  infaot  by 

the  aflife  at  large,  this  fuffices*  and  he  fliall  recover.     Br.  Titles,  pU  29.  cites  26  Aff.  6. 

» 

AflUe  by  [ij.  In  an  aflife  by  two^  of  whom  one  is  within  agey  and  the 

^infanu'  ^'^  ^f  '*''''  a^^eflor  is  pleaded  againft  tbem^  the  aflife  fliall  be 
the  other  V  awarded  at  large,  becaule  he  that  is  within  age  cannot  try  the 

/•//tf^r.and  deed.  26  Aff.  14.]  • 

deed  of  the  ^  ^ 

mncifior  with  warranty  U  pleaded  in  Sar,  let  A  fvrtiesfiall  not  have  thtaffife  at  largty  becaufe  the  one 
Is  of  full  age,  and  fliall  anfwer  to  the  deed  ;  and  where  tbeyfaid  that  after  this  their  ancejlor  vmj 
feifed  and  died feifedy  and  deed  indeate^  of  the  anceftor  of  the  leafe  for  life  is  pleaded,  he  fliall  not 
fay  that  nothing  pafled  by  the  deed,  by  reafon  that  an  infant  Jhall  not  he  Jnjfered  to  make  a  mitat 
dtdire  of  the  deed,  fts  this  is.     Br.  Amfe,  pi.  303.  cites  £9  Afl'.  53. 

•  Fitih.  [14,  But  in  an  aflife  by  baron  and  feme ^  if  the  releafe  of  tbg 

«(l9  otc't  i^^^  he  pleaded  in  bar^  the  aflife  fliiall  not  be  awarded  at  large. 

8.C.btttI  26  Afl*.  24.  *  28  Aff.  22.] 
4iadtob. 

fenrc  S.  P.  1.  . 

Fit«h.Af-  [ij.  In  an  affife  by  ttvoy  of  whom  one  is  within  agey  if  the 
cites  s/c?'  '^«^/>yi  that  he  himf  If  was  feifed  he.  and  leafed  for  life  to  the 
and  S.  P.-^  anceflor  of  the  plaintiffsy  who  died,  and  the  plaintiffs  abated  claim- 
^^<l^(^pl-  ing  his  eflate,  the  aflife  fhall  not  be  awarded  at  large  as  to  him 
*•  *•  ^-  wh© 


mm.  %is 

^o  is  ot  full  ige^  W  he  ought  to  aiifiiirer  ihi  deed.    28  Afll  22 « 
adjudged.] 

,  [16.  In  an  afBfe  tf  a  rent  againjl  an  infant^  if  the  parties  join  Br.  AffiTe, 
iffui  up$n  a  nuOter  out  of  the  point  of  the  ajjifey  and  this  is  tried  ?'•  *93* 
agennft  the  infant^  yet  the  affife  (hall  be  awarded  at  large^  becSiufe  ^x.  &  s!^P, 
the  infiint  by  his  acknowledgment  or  nient  dedire  Ihall  not  be  • — s.  P.  * 
adjudged  a  diffeifor,     a8  Aff.  5 1 ,  52.  adjudged. ]  S^tnLt 

has  pleaded 
i&bar>  and  joined  iflue  out  of  the  point  of  afllfe,  but  if  he  had  pleaded  to  the  aflife  the  circumftancet 
ftttUld  haye  been  enquired ;  contra  now.   And  fo  fee  circumftances  enquired  for  infant  defendant. 

g|.  Affife,  pi.  292.  (29 0  cites  S*  C. Fitzh.  Afltf^i,  pi.  1624  cites  Si  C;  and  27  Aff.         —See  (O^ 

pi.  iS.S.  c. 

17.  In  aiS(e,  the  parties  are  at^oumed  upon  plea  to  the  writy 
which  is  awarded  a  good  tvrit^  the  af&fe  (ball  not  be  awarded  in 
point  of  aflife  as  upon  adjournment  upon  a  bar,  but  the  parties 
fiiall  plead  -,  quod  nota  -,  for  no  default  in  the  part/.  Br.  Aflife^ 
pi.  432.  cites  6  £•  3*  I.  and  Fitzh.  Affik^  i68.  . 

1 8.  AiBfe  again/i  iwoy  the  one  pleaded  a  releaje  of  the  plaintiff" 
of  all  a£tionS|  and  of  all  the  right,  and  the  aflife  was  prayed  be- 
caufe  he  who  pleaded  did  not  taie  the  tenancy  upon  him^  for  if  he 
does  not  do  it  the  aflife  (hall  be  awarded,  and  after  the  other  took 
the  tenancy i  and  pleaded  in  bar  the  fame  deed  as  ajjignee  of  the  firji 
uubo  pleaded  &c.  and  the  deed  was  denied  &c«  and  if  the  plaintiff 
bad  confeffedtthe  deed  in  the  hands  of  him  who  firfl  pleaded^  the  writ 
liad  abated  againft  all*    Br.  Aflife,  pi.  i66.  cites  ii  AIT.  9. 

(Ny  In  what  Cafes  it  (hall  be  enquired  of  the  C/>» 
cumfiances.  In  refped  of  the  Per/on  of  the  Plain* 
^W  [/¥^^U  ^^  Feme  Covert.  3  -  . 

[I.  TN  an  aflife,  if  the  plaintiff  be  an  infants  the  Court  ex  officio  •  flr.  dflkii 
*■"  ought  to  enquire  of  the  circumijances.     *  i2  H.  4,  22.  b.  **f^  ^**"'!v 
%i  Ed.  3.  li.  38  Afl:  a.  t  3'  Afl;  17.  5^4  Afl^  6.3  S.c&s.K 

accordingly; 
———Fit»h.  Affife,  pi.  5«.  cites  la  H.  4. 10.  S.  Ci 
f  Fitzh.  Condition,  pi.  t$,  cites  Si  C* 

[2.  So  in  an  aflife,  If  there  are  two  plaint! ffsy  and  one  is  an  in*  *  ^it^h. 
fant^  it  ought  to  be  enquired  of  the  circumftances.     *  12  H*.  4.  ^^^cliei 
22.  b.  t  31  Aflf.  17.  32  Ed.  3*  Aflife  96.  Contra  J  26  Afl;  65.  s.b. — * 

pi.  X 5^  cites  S.  Ci, 
I  Br.  Aff.  pi.  270.  ^269>citet  S.  C.  and  for  the  third  within  age  it  was  awarded  to  cnquireof  th«- 
£rcuiiiibacei.<— — -See  (L)  pi.  2.  S.  C. 


•  » 

^3;  In  an  afSle  againji  an  infant  it.  (hall  be  enquired  of  the  Cir-  B*"-  Affife, 
tum(tance8.    36  A£  14*  admitted-]  fxi^kte^ 

S.C. 

[4.  In  an  aflTife  flgainji  baron  andfenu^  the  baron  being  of  foil  Br.  Affift* 
Vol.  III.  P  .      age,  pi.  35^* 


X.S5  9fttift* 

(3<;i;)citn    age,  And  iia&fttne  within  agt,  it  (hall  be  enquired  of  tbe  circiutfc< . 
liuhTiu:    *»"««•  39  Aff.  14.  16.] 

fifcpli  337.  cites  S.C. 

r  186  3 

^^'  ^l'  IS'  Tht  fame  \zvr  in  an  affife  agaln/l  har^n  and  feme^  if  tU 
citcsS.^c'  fi^^  ^^  received  upon  the  default  of  the  bufband^  though  ihc  be 
—Affife  '    of  full  age^  becaufe  (he  is  a  feme  covert.    39  AiT.  i6«  adjudged.] 

^gahft  ba- 
ron and  feme  of  a  rent^  ^tfemt  vfftiln  age  was  recei^/edj  4mi  f  leaded  b«n  defonfeeScc*  and  the . 
plaintiff  ihc  wed  deed  of  grant,  and  (hat  he  was  feifed  tnd  difleifed  &c.    And  the  affife  was  taken  of 
ail  tfce'^circumftances  which  may  void  the  deed.    And  fo  note  affife  of  circumftances»  where  the  defen* 
dant  is  an  infant,  and  upon  the  plea  of  hors  de  fon  fee,  as  well  as  of  nui  tort.    Br.  Affife,  pi.  363. 
cites43Aff.  5. 

^^  ^dliSfi        ^^*  \{2Li\  infant  brings  an  affife  (f  gaveUkind  land,  being  ahcfve 

pj  *^  S.  C.  '^^  ^S^  rf  ^S^  where  the  cuftom  is,  that  he  may  alien  the  land 
'at  that  agd,  as  well  as  a  m^n  at  full  age,  and  the  tenant  pleads 
in  bar,  upon  which  the  affife  is  awarded  ;  it  (hall  be  enquired  of* 
.  the  bar  ;  and  if  this  be  found  againft  the  infant,  it  fhali  be  en- 
quired whether  he  hath  other  title^  although  he  was  of  full  age  ta 
ailien.     32  AC  4.] 

f   ^      ^       [7.  Where  ^  infant  h  put  to  anfiuer  a  plea  in  lar^  there  it^. 
F0I.  277.    fhall  never  be  enquired  of  the  circumftancet  of  the  bar.     22  H# 

^— v—-'  6.si,b.  Curia.] 

Br.  Affife,  ^'  •' 

pi.  80.  cites  S.  C.  ■  Fitih.  Affife,  pi.  Z2.  dtes  S.  C. 

S.  P.  And  [8.  In  an  aff^e  by  an  infant^  if  the  defendant  pleads  a  releafi 

ihaUbc^*^  5/^/A^  anceflor  of  the  plaintiff  by  fine  with  warranty  y  the  affife  (hall 

compelled  not  be  taken  to  enquire  of  the  circumftances,  becaufe  this  is  a 

to  anfwer,  matter  of  record^  to  which  the  infant  of  neceffity  ought  to  anfwer* 

Sui  a2H.6.si.b.Curia.] 

not  be 

awarded  to  enquire  of  the  circtimftances  ;  as  it  is  where  a  record  it  pleaded  In  trif,  Ike  ought  trf  an* 

fwer.     Br.  Affife,  pi.  80.  cites  12  H.  6.  51.  S.  C.        »  ■  Eioth.  Affift,  pi.  xi.  cites  S.  C. 

S.  C«  cittd  Cro.  J.  465.  in  pi.  13.  by  Houghton  J. 

« 

S:  p.  and  [g.  In  an  affife  by  an  infiint,  if  the  deed  of  his  ancejlor  with 

^ocf)tT  ^^^^^^p  ^^  pleaded  in  bar^  the  affife  fhall  be  awarded  to  enquire 
title  of  the     of  the  circumftanccs.     3  a  Ed.  3.  Affife  98.] 

flMMlff,  if 

ihe  deed  he fotmd  good,     Br.  Affife,  pi.  171.  cites  11  Aff.  19. Ibid.  pi.  137.  S.  P.  cites  8  Aff.  at. 

[to.  Affife  of  rent  by  an  infant^  the  tenant  faid^  that  the  plat^t^ 
tiff  himfelf  is  feifed  of  the  land,  out  of  which  the  rent  arifes^  judg'- 
ment  of  the  writ ;  and  becaufe  the  plaintiff  was  an  infant,  her 
was  not  compelled  to  anfwer  to  it,  but  the  affife  awarded  of  th« 
''  circumftances  ndtwithflanding  it  is  only  to  the  writ.     Br.  Affile^ 

pi.  164.  cites  II  AfT.  6.] 

[  1 1  •  Affife  againfl  an  infant,  who  pleaded  a  releafe  in  bar^  and 

it  was  denied,  and   the  ij/ue  was  taken  without  having  regard  tol 

*    '  the  infancy ;  and  fo  it  feems  that  the  affife  fhall  not  be  taken  at 

hrge^  but  for  an  infant  plaintiff  ouly^  and  not  for  an  infant  de^ 

fenddtnu 


a^ife.  1 86 

jeniant.    Br.  Affife,  pi.  412.  cites  H.  12  E.  3.  and  Fitzh.  Aflifc, 
ib^.  But  conCi^rium  &pe. 


r 


(O)    Upon  what  Iflue. 

I*.  jF  ah  infant  brings  an  ojjife^  and  a  bar  ispUaded  againft  him,  Sec  (M)  pt. 
-*-  it  {haH  be  enquired  at  large.     12  H.  4.  I2.  b.  38  AiC  2.  ^it^ftiJ^*^ 
adjudged.  29  Aff.  68.  18  Aff.  11.]  "AflifcSIn 

Be  at  Urge, 
M  foeU  where  tbe  dtftnddint  h  an  mfant^  As  tuhert  tbeflaitttfff  is  aft  infant.     Br.  Affife,  pi.  2 1 .  ciCei 

[     187   ] 

[2.  So  if  a  record  ht  pUaded  in  bar  againji  an  infant^  and  the  See  (M)pu 
infant  makes  title  againft  it  as  he  ought,  yet  it  fliall  be  enquired  ^t^^jj^^^ 
whether  he  hath  other  title.     12  H.  4.  22.  b,  38  [18]  Aff.  6.  •Se^rVifpU 
Curia  *  22  H.  6.  51.  bj  8.  and  the  * 

•  notes  there. 

[3.  So  if  the  warranty  of  the  ancejior  be  pleaded  in  bar  againft  scc  (M)  pi. 
an  infant,  becaufe  the  inrant  cannot  anfwer  the  deed,  it  (hall  be  3:  ^^^  th« 
inquired  of  the  bar ;  and  if  the  bar  be  found,  it  fhall  be  enquired  no^t^«f«- 
of  all  things  which  may  avoid  or  deflroy  the  warranty,  of  if  he 
hath  other  title.     12  H.  4.  22.  31  Aff.  17.  adjudged.] 

[4.  So  if  the  devife  6f  the  anceftor  of  the  in&nt  be  pleaded  in  This  point 
IW.  39  Aff.  adjudged.]  J5 « 3«  AC 

not  at  39  AiT.  pi.  i, 

[5.  In  an  alBfe  by  an  infant^  afid  man  tffuil  age^  if  th^  deed  of  Sc*  {M)pl, 
tbeir  ahce/ior  be  pleaded  in  bar,  yet  it  fliall  be  enquired  of  the  cir-  Jrit^h.  Con^ 
cumlbinceS.   31  Aff.  17.]  dition,  pi. 

Tc.  cites 
S.  C. 

[6.  Bui  ^art  infant  brings  an  affife j  and  upon  nultorti  nuldif-  J^J^^  ^^ 

jj^^fe  pleaded,  \t  \s  found  againji  the  plaintiff  \  this  by  inteodment  cj^'/s'^^** 

is  an  enquiry  of  the  circumflances,  for  upon  this  iflue  they  may  but  I  do  not 

enquire  of  any  right,    1 2  H;  4.  22.  b. ]  oTSfcrre  s.f, 

[7.  In  an  affife  by  an  infant,  if  a  recordhe  pleaded  in  bar,  and  Br.  Mort^. 
Ac  defendant  has  day  to  bring  in  the  record,  and  this  is  brought  <i^ce^»pl- 
accordingly  at  the  day  ^  yet  the  afSfe  fliall  be  taken,  for  the  infant ;  s.  Cand 
(it  Teems  it  is  intended  at  large,  to  enquire  whether  he  hath  other  the  amfe 
tide.)  29  Aff.  1 1 .  but  qu«rc.]  -;-»^^ 

withltand- 
ing  the  failer  of  reoord     ■  ■  '  -Titzh.  Mortdanceftory  p].  28.  cite^S.  C. 

[8.  So  if  2(n  infant  and  a  man  of  full  age  are  plaintiffs  in  the  Br.  Mort- 
cafc  aforefaid,  the  aflife  fliall  be  taken  for  the  infant.    29  Aff.  1 1.  ^?""^!:r, 

L  ^  T  pi- 36.  cite* 

but  quaere.]  S.  c. 

Fitzh.Mort-* 
Janceftor,  pi.  a8.  cites  S.  C, 

•   [9.  In  an  affife  by  an  infant  in  B.  R.  if  the  tenant  pleads  a  matter  Cro.  j.  464. 
^reeord  in  bar,  fcilicet,  a  recovery  by  him  againft  the  plaintiff  JdjudUd  w- 

P   2  iti  cordingly.-^ 


187  ^tM* 

9,  Rdii  Rep.  in  another  affife  brought  by  him  in  the  Comnum  Pleas,  to  whkk 

15  Tac.  B.R.  *^  plaintiff' repliesy  diat  he  is  yet  within  age,  and  that  this  writ 

and  22  was  purchafed,  and  bore  date  before  the  writ  brought  in  Banco^ 

Pafch.  16  upon  which  the  tenant  demurs^  and  this  is  adjudged  a  good  rcpli- 

s!c. argued  nation,  the  affife  fhall  be  taken  only  in  right  of  the  damages,  for 

By  die  by  the  demurrer  the  oufter  and  dijfeijin  of  the  plaintiff  is  cmfijfed. 

judgcand  p.  16  Jac.  B.  R.  between  Holford  and  Piatt  adjud^red)  aodfo 

adjudged  for       .         f  J  J   ^  -i 

the  plaintiff,   ^^^n.J 

againft  the 

opinion  of  Haughton  J.  and  the  aflife  was  taken  in  right  of  damages. 

♦Br.  Affife,  [|o.  If  an  infant  be  defendant  in  an  affife,  zni pleads  in  bar; 
la  h!4  iQ*  ^^^  ^  '''''  '^  ^^^^  againft  him,  to  which  the  tenant  anjivers  and 
ao.  s.  P.  takes  ijfue  out  of  the  point  of  the  ajpfe^  and  it  is  found  againjlhim, 
andi«s.  c.  it  (hall  not  be  enquired  of  the  circumftances  for  the  tort  fup- 
ImIXu     P°^^^  ^^  ^^^  infant.  *  12  H.  4.  12.  b.  f  ^8  Aff.  50.  adjudged.] 

£0.  cite* 

12  H.  4.  20.  S.  P.  and  is  S.  C.  f  Br.  Aflife,  pi.  291.  (291)  S.  P.  cites  %%  Aff. 

51.  but  if  he  had  pleaded  to  the  aflSfe,  then  the  circumftances  (hould  have  been  enquired  ;  contra 
siow^Fitzh.  Affife,  pi.  262.  cites  2 8  Aff.  51.  S.  P. — [And  it  feems  that  Roll  is  mifpriated»  (s«j 
^or(si)J— — Seepl.  18.  infra,  and  (M)  pi.  16. 

/■■  ^  %  ([11.  In  an  affife  *  againji  baron  and  feme  ^  ^tfinu  being  within 
,  Fol.  278.  ^  ^gg^  jf  ^i^e  defendants  by  way  of  bar  plead  that  J.  wasfetfedy  and 
r»Thi^  "  ^^^fi^^  ^^  ^^'^  '^  ^'^>  *f  the  plaintifffays  that  the  feme  is  a  baftard^ 
pears  by  the  this  (hall  not  be  tried  by  the  ordinary,  but  by  the  affife,  becaufe 
Year.book  the  circumftances  are  to  be  enquired,  and  becaufe  the  feme  is 
Uke*  where   ^^^  compellible  to  take  iffiie  upon  a  certain  point.  39  Aff.  14.] 

it  is  faid  to  be  brought  by  baron  and  feme,  and  diat  the  defendant  faid  that  the  feme  is  a  baftard.-^-S.  P. 
Br.  Affife,  pi.  356.  (^55}  cites  S.  C.  and  is  according  to  the  Year-book ;  and  they  (hall  not  write  ti 
thebilhopbut  upon  iffutf  joined  of  baftardy.  and  fo  fee  Affife  at  large  where  matter  of  UQi  ispkaded. 

Br.  Veidift,pl.  47.  cites  S.  C.andS.  P. Br.  Certification  de  £?efque,  pi.  17.  cites  S.  C. 

«  S.  P. 

In  affife,  they  'were  at  iJfue  upenfpecialbaflar^yt  and  it  was  tried  by  the  affife,  and  jptr  Tank,  evcrf 
haftardy  pleaded  in  affife  Ihall  be  tried  per  pais,  and  becaufe  the  Court  nw  by  infpeaion  that  the  le-" 
rtant  tvas  xvitbin  age^  fo  that  the  matter  alleged  by  the  plaintiff  cannot  be  a  nient  dedirt  of  it,  the  aflife 
was  taken  at  large,  andyfr^  rn^uireJ  of  the  bar,  and  i\xT\h.ttoftbefei/iH  and  dljfeipn^  and  found  fof 
the  plaintiff,  and  he  recovered.     Br.  Affife^  ^*  35<'  cites  3 8  Aff.  24. 

[12.  In  an  aflife  by  an  infant,  if  the  deed  of  the  aneejtor  of  the 
itAzxxtwith  warranty^  hearing  date  in  another  county^  be  pleaded 
againft  himi  the  aflife  (hall  be  adjourned  in  Bank,  and  there  it 
ihall  be  enquired  of  the  deed  ;  and  if  it  be  found  his  deed,  thd 
affife  (hall  be  re-attached,  and  there  {hall  be  an  enquiry'whether 
he  has  any  other  title  than  by  defcent  of  the  inheritance.  39  Afl'» 
14.  per  Thorp.     Obiter."] 
litih.  Af-        [13.  [So]  in  an  affife  againft  baron  andfeme^  xi^tfeme  bt  rt* 
^**^^*^Aff  ^^'^^^  ^P^^  ^^^  default  of  the  huflfand^  and  pleads  in  bar  the  deed 
«!"*V.[but  of  the  anceftor  of  the  plaintiff  with  warranty,  and  the  other y&yi 
feems  mif*    nothing  pafj'ed  by  the  deedy  upon  which  they  are  at  iflue,  which  is 
'""JSr  16^1  fi'*^^  againft  the  feme  j  yet  becaufe  (he  is  a  feme  covert  it  fhall  be 
'^  enauired  of  the  feifin  and  difleifin,  iox  fl>e  fl)aU  not  be  adjudgad  m 

dijjeiforefs  by  this  without  a  finding  of  it  39  AiH  lb.  adjudged.^ 

[14-  The 


■ 

fi4«  Thitftmelawj  although  the  kme  acin&wkdger  an  •ufter 
fy  terflea.  44  Aff.  31.] 

[l5.  In  an  affife  againft  an  infant^  if  he  pleads  the  releafe  of 
ibe  anceftor  of  the  plaintiff  with  warranty^-  to  which  the  plaintiff 
AySy  that  the  (aid  anceftor  was  tenant  for  life,  the  remainder  in 
tall  to  the  plaintiff,  the  remainder  to  the  right  heirs  of  the  an- 
ceftor, and  granted  over  his  eftate  to  him  to  whom  the  releafe 
was  made,  and  after  releafed  with  warranty  to  him,  upon  which 
plea  the  parties  demur,  and  after  the  affife  is  awarded,  the  ai&fe 
Ihall  enquire  whether  he»  to  whom  the  releafe  was  made,  was 
feifed  in  fee  at  the  time  of  the  releafe,  becaufe  nothing  ihall  be 
taken  not  denied  hj  the  infant.    44  AfT.  28.] 

[  i6*  In  an  ai&ie  of  a  rent  againji  an  infant^  if  the  infant  fays  Br.  Affif^ 
n$t  charged  by  the  deed,  and  this  1%  found  againft  him^  yet  it  mall  ?'"  ^^f^^     ' 
be  enquired  of  ^tfeifin  and  diffeiftn*     26  AfT.  3.  dubitatur.j         s.  c.  and 

Fi(h.  held» 
tint  where  the  defendant  pleads  ifllie,  tho'  it  be  found  againft  him,  the  feifin  and  diflfeifin  Ihall  not  be 
enquired.     But  Brooke  fays,  Qucre  inde,  becaufe  where  no  oufter  is  oonfefled  in  pleading,  nor  dooi 
tlie  pUe  imply  initfelf  an  ouAcr,  as  releafe,  and  the  likCt  ic  fceau  that  it  flull  be  enquired. 

[i7«  In  an  aflife  againji  an  infant^  if  he  pleads  a  record^  and 
fails  Afcxtofy  yet  he  may  plead  to  the  aflife  afterwards,  for  he 
ihall  not  be  concluded  by  his  plea.    26  Aff.  3,] 

[18.  In  2m  aflife  of  a  rent^charge  againft  an  infant^  if  ijfue  be  *  Br.  AflUe* 

joined  upon  a  matter  out  of  the  point  of  the  affife^  and  this  is  found  E^*??^jj|!!* 

againft  the  infant,  yet  it  (hall  be  enquired  of  the  circumftances  pf.  ,*o.s.  p, 

for  the  benefit  of  the  infant.     28  AfT.  51.  ^  agreed.  52  adjudged^  contra  and' 

becaufe  die  infant  by  his  conufance  or  nient  dedire  cannot  be  ^J®  '***'*• 

j«     ■      J        I'lr  'r      ^  there,— See 

adj udged  a  dilleifor.]  f M)  pi.  1 6. 

s.  c- — 

Aflife  againfi  an  infant  who  pleaded  a  releafe  in  bar^  and  it  wai  denied^  and  the  iffut  vm4  taken 
vititbeut  having  regard  to  the  infancy  ;  and  fo  it  feem^  that  the  affifc  (hall  not  be  taken  at  r  Q  i 
large  but  for  an  iirfant  plaintiff onXy^  and  not  for  an  infant  defendant.  Br.  Affife,  pi.  L  '^9  J 
41a.  dies  H.  iaE.  3.  and  Fitab.  Aflife*  107.  But  Brooke  fays,  tamen  contrarium  f«pe.— r-^Br, 
Affifc,  pi.  292.  cites  28  Aflf.  51.  accordingly.     ■        See  (M}  pi.  i6. 

[19.  So  in  an  aflife  againft  baron  andfeme^  if  the  feme  being 
received  upon  the  default  of  her  hujband  joins  iflixe  upon  a  matter 
out  of  the  point  of  the  affife,  and  this  is  found  againft  her,  yet 
it  ihall  be  enquired  at  large.  28  Afl*.  32.  per  Fifh.J 

(P)     How  the  Enquiry  (hall  be. 

£t.  TN  an  aflife  by  an  infant,  if  the  tenant  pleads  a  matter  in  bar^  •  Andbe- 
*  and  the  affife  is  awarded  at  large  to  enquire  of  the  circum^  took^h^^'f 
ftoMces  becaufe  the  plaintiff  is  an  infant^  yet  the  aflife  ought  to  fife  without 
enquire  of  the  matter  alleged  in  the  bar,  by  the  tenant,  or  other  wife  enquiring  of 
it  is  erroneous.    ♦  31  Aff".  22.  adjudg«d.    32  Afl".  4.  t  18  therefore  ie 

AJL  1 1  -J  was  revcrfed 

by  error, 
and  fo  fee  that  in  afffe  at  lar^^  the  harfhall  he  enquired  at  w§ll  at  the  cireumftances  for  the  infant^ 
which  is  clear  law.  Br.  Affile,  pi.  325.  (3Z4)cUcs  S.  C.*-— Br.  Enoopl.  ia6.  cites S.  C.  k  S.  P« 
t  f  itth.  FrxcfS]  pi.  24.  ciui  S.  C.  ^ 

P  3  2.  And 


i89  axfiik. 

f     ^      N       [!•  And  they  ought  firft  to  enquire  of  the  bar*     32  Afl;  4.  1 8 

Fol.  .79-      Aff.  II.]  » 

' — ^ — '  ... 

Br.  Affife,  [3,  In  an  aflife  by  an  infant^  if  the  tenant  pleads  in  bar^  upoq 
f*  2  Vdtci     w^'^^  ^^^  *^f^  *^  awarded  to  enquire  of  the  circumftances,  the 

S.  c. a/life  ought  to  enquire  for  the  advantage  of  the  tenant  as  well  as  far 

Br.  Error,     tne  plaintiffs  of  more  than  he  has  comprehended  within  his  bar^  if  it 

pl.f^6.citc«  jjg  in  fortification  of  the  bar^  becaufe  although  the  tenant  has  not 

pleaded  it  in  bar,  yet  he  niight  have  pleaded  it  in  his  rejoinder 

if  the  plea  had  been  the  plaintifPs»  and  fo  theaffife  had  not  been 

awarded  at  large.     31  Aflf.  18.  22.  adjudged.} 

See  31  Afl*.        [4.  But  it  feems  that  the  jury  is  not  bound  to  enquire  of  fuch 

^1.  U'         a  things  which  the  tenant  could  not  have  pleaded  in  his  rejoinder 

without  a  departure.] 

[5.  If  a  bar  is  pleaded  in  an  ai&fe  by  an  infant^  and  the  aflife  is 

awarded  at  large  to  enquire  of  the  circumftances ;   when  the 

aflife  hath  enquired  of  the  bar,  if  they  find  this  againji  the  plaintiffs 

they  ought  to  enquire  whether  he  hflth  other  title.     32  Aff.  4.] 

Br.  Affifc,         [6.  In  an  affifc  by  an  infant ^  if  the  tenant  pleads  a  fine  of  the 

?27*?dtes     o^^^J^^^  of  the  plaintiff,  or  other  matter  of  record,,  and' the  ^^n- 

S.  C.  and      tiff  makes  anfwer  as  he  oughty  this  beii^g  a  matter  of  recordj  aiid 

the  title  fet    upon  this  the  affife  is  awarded  at  large,  becaufe  the  plaintifl^is  aa 

i^'^t&all*  infant,  the  aflife  ought  to  enquire  of  the  title  fir/is     28  Afl*.  6.3 

be  entered* 

]n  the  roll,  and  not  generally*  for  theadife  is  awarded  at  large ;  and  yet  if  the  jury  in  this  aQUe  fields 

other  title  for  the  infan(  plainpff)  it  19  good. '~ — See  (Nff)  pi.  12.S.  C.  and  the  notes  there. 

See(M)pi.  [^y.  jfnd  if  they  find  the  title  againji  the  infant^  they  fhall  en- 
'*'  ^*  ^'     guirc  whether  he  hath  other  title.     28  Aff.  6,  Curia.] 

8/  In  affife,  the  tenant  by  bailiff  pleaded  in  abatement  of  the 

writ  by  mijprifion  of  the  vill^  and  over  to  the  afftfe^  which  remained 

for  default  of  jurors^  and  now  the  tenant  made  default^  and  the 

affife  was  taken  by  default  without  enquiring  of  the  iji  exception^ 

quod  nota  bene.  Br.  Affife,  pi.  160.  cites  10  Aff.  30. 

9.  Affife  of  rent  againft  2,  the  one  pleaded  never feifed  Sec.  and 
the  other  hors  defonfeey  t^t  plaintiff fl)ewed  a  deed  of  the  rent^  the 
defendant  denied  ity  the  deed  fliall  be  firft  tried,  quod  mirain^  for 
the  other  iffue  goes  to  the   writ.      Br.  Affife,  pi.   220.  cites 

18  Aff.  7. 
r  190  ]  10.  In  aflife,  tht  t^nanf  pleaded  a  rekafej  the  plaintiff  denied  it^ 
and  procefs  was  made  againft  the  witneffes,  and  at  the  day  the 
defendant  made  default ^  and  therefore  continuance  was  h9t  (QS(de, 
but  the  aiRfe  awarded  in  point  of  affife^  and  not  upon  the  bar^  for 
this  is  waved  by  the  default.  Br.  Affife,  pi.  221.  cites  18  Aff.  8* 

II.  In  affife  by  executor s^  they  were  in  a  manner  compelled 
toJhewCAuCe^  fcilictt,  title  in  the  p/aint,  and  fo  they  did,  fcilicet, 
that  the  tenant  was  bound  in  ajiatute  Merchant  to  the  tejiatdr^  emd 
the  executors ft{ed  execution  for  non-payment,  and  were  feifed  and 
diffeifed  by  the  tenant ;  the  tenart  faid  that  he  paid  the  mpne^  to 
th*e  tejlator^  and  Jhewed  acquiitance.  thereof  &  non  allo^atui;,  but 
^he  liiTife  awarded  if  execution  v/^s  made  or  not^  without  enquiring 


rfthe  payment  $r  acquttfanccy  for  if  it  be  fo,  then  he  fliall  hava 
audita  querela.    Br.  Affife,  pi.  279.  cites  28  AC  7. 

12.  In  affife  ogainft  an  infant  and  two  other s^  each  took  the  entire 
tenancy  upon  him  fever  ally ^  and  pleaded  in  har\  and  the  plaintiff 
clMfe  the  infant  for  tenant^  and  faid^  that  the  others  had  nothings 
and  made  title,  upon  which  they  were  at  iflue,  and  the  affife 
awarded^  to  enquire  firft  who  was  tenant^  and  if  they  found  the  in- 
fant tenanty  then  to  enquire  of  the  title ;  which  found  the  infant 

tenant  the  day  of  the  writ  purchafed,  zx\A  found  the  title  for  the 
plaintiff,  and  after  enquired  of  the  difTeifor,  who  faid  that  the  tu;$ 
diffeifed  the  plaintiff  to  the  ufe  of  the  infant^  and  that  the  infant  at 
the  time  of  the  difleifin^was  of  the  age  of  one  year  and  a  half  upon 
which  it  was  awarded  that  the  plaintiff  ihali  recover,  and  after 
error  was  brought,  becaufe  upon  this  dilTeifin  the  infant  is  not 
tenant,  but  the  two  difleifors,  by  reafon  of  the  nonige  of  the 
infant ;  and  that  they  ought  to  award  the  plaintiff  to  be  barred 
for  mif-eleding  of  his  tenant,  which  Markham  agreed.  And 
the  beft  opinion  there  was,  that  hy  diffeijin  to  the  ufe  of  the  infant^ 
the  in6int  is  not  diileifor  nor  tenant  without  actual  entry ;  ibr 
agreement  of  an  infant  to  a  tort,  does  not  make  him  a  torifeafor, 
&  adjomatur,  as  appears  in  the  written  book,  and  not  in  the 
printed  book  ;  and  it  was  admitted  clearly  upon  this  matter,  that 
the  in&nt  was  not  tenant.    Br.  Affife,  pi.  46.  cites  3  H.  4.  16. 

13.  In  affife,  if  the  tenant  pleads  in  har^  and  confejfes  no  oujler^ 
and  the  bar  r%  found  for  the  plaintiffs  yet  xhtfeijin  and  diffeifin  fhail 
he  enquired  \  contra  in  attaint  taken  upon  aflife.  Br.  AffiTe^ 
pi.  52.  cites  8  H.  4.  23. 

( Q^)     Proceedings. 

1.  TXTHEN  an  aflife  is  arraigned,  it  is  not  enough  to  demand 
^^  the  recognitors^  and  to  read  the  writ  and  the  count  in 
French^  but  the  clerk  ought  to  read  the  count  in  Latin  as  it  is  entered 
on  recordy  for  till  then  the  Court  is  not  poifefTed  of  it,  and  if  it 
is  not  read  in  Latin,  it  was  doubted  per  Cur.  if  it  may  be  read 
and  entered  in  another  term,  they  counting  again  at  thq  bar,  or 
if  die  afTife  be  difcootinued,  notwithftanding  the  recognitors 
were  adjourned  the  laft'  term  \  but  in  this  cafe  they  proceeded. 
$id.  73.  pi.  3.  Pafch.  14  Car.  2.  B.  R.  Windebank  v,  Beere. 

2.  The  plaintiff  arraigned  the  affife  the  firji  day  of  temty 
when  the  defendant  being  demanded^  made  default^  ideo  capiatur 
affifa  per  defaltam  ;  then  the  demandant  counted  and  Jhewed  his 
patent  from  the  King  of  the  oigce,  and  it  was  read,  and  the, 

jury  not  belne  fworn,  day  was  given  till  Wednefday  next,  and*  [    ^9^   J 
then  the  defendant  (as  the  Court  faid)  may  give  what  evidence  he 
can,  but  not  plead  either  in  abatement  or  bar  of  the  affife,  nor  can 
he  then  challenge.    2  Lev.  120-  Hill.  25  &  26  Car.  2.  B.  R.  in 
Cafe  of  Cragg  v.  Norfolk. 

3.  A  juror  cqnnot  be  withdrawn  in  an  affife)  for  (h^  the  a(Efii 

P  4.  W9ul4 


i9t  ac$ftt 

would  be  depending;  per  Cur.  Mod*  128.  pi.  28.  Paich.  16 
Car.  2.  B.  R.  [in  Cafe  of  Cragg  v.  Norfolk.] 

4.  Affife  was  brought  of  the  office  of  Marlhalfea ;  per  Holt 
Ch.  J.  the  jury  muftjirft  appiar^  and  he  calUd  andjwom ;  then  the 
writ  is  to  bi  dflivena  into  Courts  and  the  count  ought  to  he  inparch^ 
^  mentj  and  annexed  to  the  tvrity  and  if  the  writ  be  returnable  on  a 

return  day,  then  is  the  affife  to  be  arraigned  upon  the  quarto  die 
poft)  bat  if  returnable  on  a  common  day  as  this  was,  then  if  the 
affife  be  not  arraigned  upon  that  day,  it  is  ill.  In  this  cafe  the 
jury  appeared  and  were  fworn,  and  the  writ  was  delivered  into 
Court,  and  the  affife  was  arraiened  in  French,  and  the  tenant 
demanded ;  but  the  co)knt  not  being  in  Court,  the  compel  fcr 
the  tenant  inlifted  u(k)n  it,  that  the  tenant  could  not  be  de- 
manded (which  was  allowed  by  the  Court)  and  that  therefore 
the  demandant  fhould  be  non-fuited ;  but  die  Court  laid  they 
were  fufficiently  poflefled  of  the  caufe  by  the  writ  being  returned 
into  Court,  and  upon  that  gave  day  to  the  demandant,  till  the 
day  following,  and  adjourned  the  jury  to  the  fame  day ;  upon 
which  day  I  was  informed,  after  the  jury  fworn,  and  ^e  plaint 
read,  the  counfel  for  the  tenant  demanded  oyer  of  the  writ, 
which  being  read,  and  the  demandant  having  ftill  negleded  to 
bring  his  count  into  Court  (as  he  was  direded  by  the  Court  to 
do)  the  tenant  could  not  be  demanded,  and  the  Court  then  re« 
^  fufing  the  favour  of  further  dav,  the  demandant  was  non-fuited, 
'  Comb.  173.  Mich.  iW.ScM.  B.  R.  Saviere  v.  Lenthal,  and 

9l« 


(R)     Adjournment.     Proceedings  upon  Adjourn- 
ment.    How. 

I.  TN  mortdanceftor  of  rent,  the  dtfendznt  pleaded  bors  de  fon 
^  fee  in  pais  J  and  after  they  were  adjourned  into  BsLvk^ifbe 

/halljhew  deed  or  not?  and  at  the  day  in  Bant  he  would  have  firtved 

deedj  and  could  not,  for  they  were  adjourned  upon  a  certain  pmn. 

Br.  Adjournment,  pi.  14.  cites  14  Affi  17. 
8.  P.  Br.  2.  rente  covert  was  received  after  adjournment  in  affife,  where 

?*^cite$^^'   (he  and  her  baron  had  pleaded  to  a  point  certain^    Br.  Adjourn^ 
s?c. ment,  pi.  15.  cites  16  Aff.  16. 

The  prayee 

u  ^e  refceix'ti  twri  not  admitted  after  adjournment  t9  change  iu  flea,  and  plead  another  at  the  dty, 

Br.  Adjournment,  pi.  15.  cites  16  AB*.  7. 

3.  Juftices  afligncd  (hall  not  amend  the  record  after  adjourn^ 
ment  of  the  affife  in  Bank.  Br.  Adjournment,  pL  16.  cites 
17  Aff.  2. 

4.  Affife  in  pais,  the  tenant  pleaded  hy  bailiff  which  pajffid  for 
iheplaintiffy  and  it  was  adjourned  into^Bank/^r  the  difficulty  of  the 
verdi^j  and  there  judgment  was  given  for  the  plaintiffs  and  after 
the  defendant  Jhewed  matter  to  have  certification^  and  prayed  ccr- 
pficate,  and  was  compelled  to  fue  to  remove  the  record  again  hefore 

the 


thejufikiS  9f€0€^  and  then  he  ihall  have  it  there,  hut  not  in  Baniy 
notwithftanding  that  the  judgment  was  given  in  Bank ;  and  fo  [    192  j[ 
iee  Adjournment  in  Bank,  and  after  that  judgment  was.  given 
'  there  the  record  remained  there  till  it  was  removed  again ;  quod 
nota.     Br.  Adjournment,  pi.  5.  cites  21  £•  3.  3. 

5.  In  aiBfe,  the  tenant  pkadid  a  foreign  releafey  and  upon  this 
adjourned  into  Bank,  and  thence  fent  into  the  foreign  county  by 
nifi  prius  to  be  tried  there  \  quod  nota ;  that  the  foreign  ifliie  ia 
affife  Audi  be  tried  by  nifi  prius  ;  and  at  the  nifi  prius  the  defendant 
made  default^  by  which  the  affife  at  the  day  in  Bank  was  remandid 
in  pais  to  be  taken,  and  re-attachment  (uei  againjl  the  others  ^  and 
fo  it  feems,  that  in  affife  againft  feveral,  the  one  pleads  a  foreign 
deed,  the  others  Jball  not  nave  day  in  Court  till  this  ijfue  he  tried, 
Br.  Affife,  pi.  234.  cites^saAflT.  ii. 

6.  The  defendant  may  rXnjuiJh  his  plea  at  the  day  of  ad--  ^n  *ffif«.  if 
iwrmiunt  where  the  affife  was  adjourned  upon  the  plea  of  the  other,  i^^^^^. 
Mota.  Br.  Adjournment,  pi.  I'j^  cites  23  AiT.  4.  redup^m 

point  ctTm 
fahf  the  tentnt  at  the  day  of  the  adjournment  cannot  xvavf  the  itmurrer  and  tuHer  mm  ijfm^  becaolv 
Ittfoootra  to  the  demurrer  upon  which^they  were  adjourned.  Br.  Adjourome&ty  pi.  ax.  cites39  £•  3*  ^' 
■  ■        %,  P.  Br.  Affife,  pi.  355.  cites '39  AC  6.  [pi,  10.] 

7*  In  affile,  they  were  adjourned  out  of  the  country  to  Weft^ 
tmnfler^  and  there  the  defendant  demanded  judgment ^  becaufe  the 
plaintiff  had  not  patent  ef  ajjl^e  \  per  Thorp,  it  is  not  material,  for 
we  are  out  of  the  county  upon  demurrer,  fo  that  if  he  had  patent 
in  pais  upon  the  taking  of  affife  it  fuffices  1  quod  nota.  Br. 
Affife,  pi.  296.  cites  29  AflT,  21. 

8.  The  plaintiff  was  admitted  to  make  a  new  title  after  they  ^'f^^^^ 
were  adjourned  upon  an  eftoppel  pleaded.    Br.  Adjournment,  1.  a*^' 
pi.  20.  cites  32  AiT.  9. 

9*  Affife  upon  iffue  of  hajiardy^  they  wrote  to  the  hijhvp  of  the 
Smxiewhere  the  land  isj  and  not  to  the  hiJl}op  of  the  diocefe  when 
the  birth  is  alleged^  and  they  were  in  doubt,  whether  they  ihould 
put  the  parol  without  day  or  not,  and  at  laft,  by  great  delibera- 
tion, they  adjourned  the  parties  to  their  next  fejjions^  and  that  in  the 
mean  time  they  Jhould fue  a  writ  to  the  bijhopj  to  certify  &c.  at  which 
day  the  bifl)op  did  not  return  any  writ^  by  which  ficut  alias  was 
awarded,  and  a  day  given  over  to  the  next  fejfions.  Br.  Affife, 
pl.  353-  cites  38  AC  30. 

10.  In  affife  againjl  two  where  each  takes  the  entire  tenancy  and 
pleads  in  bar^  and  the  plaintiff  chufes  his  tenant^  and  angers  to  his 
bar^  and  for  difficulty  the  affife  was  adjourned  to  Weftminfter. 
The  juftices  faid,  that  they  ought  to  have  enquired  in  pais  who 
was  tenant  before  the  adjournment ;  and  if  any  other  be  enquired 
before  it  be  enquired  who  is  tenant,  it  is  erroneous.  TheL  Die« 
150.  lib,  II.  cap.  37.  f.  5.  cites  35  AiT.  2,  3.  and  Pafch.  11  H. 

4-  67- 
J  I.  Certificate  of  affife;  the  juftices  of  affife  adjourned  the  Br.Ccrtii|t 

parties  before  themfilves  in  C.  B.  at  Wejlminjler  for  difficulty,  [and  ^^^l^f^ 

this  was]  by  Hank,  and  his  companion  juftices  of  affife  in  the  s.c. 

qounty  of  T.  for  by  him,  though  thejlatute  does  not  fi^^of  ad-  Fitih.  Ccr, 
^  ...  journment  tificatc,^!. 


192  afijffij. " 

3.  citw       journment  upon  certificate^  it  intends  that  if  lies  as  well  as  upon  ajife 

'  itfe^j  and  upon  this  they  hear  the  matter  in  Bank;  ^uzre  if  it 

be  not  i^y  the  equity  of  thejiatute  of  adjournment,  Mag.  Chart; 

cap.  12.  Br.  Adjournment,  pi.  3.  cites  12  H.  4.  9. 

Fitzh.  Ad-        12.  Affife  in  Cumberland  betureen  S.  and  Dacres  and  oAcrs, 

pT'dtes'*''    it  was  adjourned  into  Bank  by  Babbington  and  Strange,  becaufe 

^.  C.  the  pqrfies  came  with  a  great  rout  of  people  armed ;  and  becaufe  it 

'  was  a  great  matter,  and  for  the  difturbance  of  the  peace,  and 

becaufe  the  coynfel  of  the  parnr  was  at  London,  he  adjourned 

the  aiTife.     Br.  Adjournment,  pi.  6.  cites  7  H.  6.  9. 

13.  In  general  ajpfcy  they  (h^ll  be  adjourned  by  proclamation 

////  the  next  ^Jfifes^  and  ajjtfe  purchajed  m  the  mean  time  Jkall  be 

ferved  by  the  firjl  precept^  but  infpecial  ajife  they  (hall  have  day 

certain^  and  precept  made  in  the  mean  time  is  void,     Br.  Affife, 

pL  401.  cites  32  H.  6.  jo. 

([  193   ]       14.  It  feems  that  the  juftices  may  adjourn  the  affife  upon  eyery 

demurrer,  and  upon  every  dubious  plea  or  verdiSf,  and  upon  every 

foreign  plea^  and  to  what  place  they  will,  and  adjournment  may 

be  upon  certification  of  ajfije  as  well  as  upon  affife.    Br.  Adjourn^ 

ment,  pi.  29.  ' 


(S)     Taken.     Where  to  be  brought  and  tal^en, 

^//'/r**  !•  9  i/.  3.  cap.  i2.jlSSISES  pf  novel  difeifn  and  mortdancifior 
MdaJIife^  '  ^^//  be  taken  in  their  proper  Jbires  in  this 

ms  taken  tncmner  :  The  king  or  (in  his  abfence  out  of  the  reabn)  the  chirf  juf- 
tbere^  and  tices  Jhall  once  a  year  fend  the  other  juftices  through  every  county^ .  to 
Bench  La9  '^^^  together  with  the  knights  of  the  Jhire  fuch  affues  in  thofe  counxi^Sy 
removed  to  and  fuch  things,  as  cannot  be  there  determined^  Jhall  be  ended  elfe-^ 
Weftminpu  where  in  their  circuits  ;  alio  difficult  mattery  Jhall  be  referred  to  ^be 
ttln'S;  j¥'V«  <>/tl>*  Bench  to  bt  therf  dtttrmned,  ._.__  ^ 

amreinB.R. 

but  it  was  ukcn  in  the  county  Hy  nifi  priuf  by  reafon  of  this  ftatute.    Br.  Ni(i  Prius»  pi.  10.  citef 

2.  If  a  man  be  dijfeifed  fitting  an  eyre  in  the  fame  county^  he  (haH 
have  affife  there  without  writ  out  of  Chancery  \  and  upon  falfe  ver« 
d\&.  there,  he  iball  have  attaint  there  in  the  fame  manner  ;  for  he 
need  not  have  patent  ofajfife  in  eyre,  nor  before  juftices  at  Weft- 
minft^r,  for  diey  have  cpn^mimon  which  ferves  \  and  fo  it  feems 
that  the  commijfion  in  eyre  ought  to  be  oJfofpeciaL  5^*  Affiff,  pi, 
496.  cites  6  E.  %*  It.  Cane. 
s.  P.  Ibid.        3.  Affife  againft  A,  and  B.  in  B,  R.  of  a  rent^charge ;  and  fo 

^litlV AS    ^^^  ^^^^  ^®^^  ''^^  ^^  ^^*  where  the  land  lies  in  the  county  where  the 
^uesio     .  2^^f^j-^^^  gj.^  Affife,  pi.  142.  cites  9  Affi  ;j. 

4.  In  aJfiJe  in  the  county  of  E,  z  recovery  tn  the  county  of  W^  is 
no  plea,  by  the  beft  opinion  ;  and  yet  he  Jbewed  that  at  another 
time  the  plaintiff' upon  a  recovery  in  the  county  of  TV.  of  thefe  lands 
againjl  him^fued  to  reverfe  it  in  B*  IL  and  had  refiitution  there^  and 
fo  affit\,^  'd  tie  tenements  to  be  in  the  county  of  IV^  ^x.  Affife,  pl.^  159^ 
cites  10  Aff  25. 

^  1  Affife 


5.  Affire  in  B.  R.  In  Sufolk^  and  pending  this  ihi  Bank  is  n^  » !»»•  »j* 
mwid  to  tFiJlminJtery  yet  they  proceeded  and  tried  the  i£ui  by  tlSVL 
nifi  prius  before  thejuftices  of  ajjife  in  the  county  of  Suffolk^  and  that  when  ^ 
after  complaint  was  made  to  the  King  that  this  award  was  con-  ^^wd  iila 
trary  to  juftice,  becaufe  by  the  removal  of  the  Bank  the  original  ^uft'^^aia 
was  determined;   &  non  allocatur,  but  the  firft  award  was  there, and 
affirmed.     Quod  nota.  Br.  AfEfe,  pi.  222.  cites  •  16  Aff.  4.        that  Ac 

^*  •  t  -    awarding 

the  nifiprtus  into  Suffolk  was  hy  the  advice  of  all  the  jadgei»  and  fayt  it  is  a  cafe  worthy  of  phfcrratioa 
Iww  by  this  e^sofidon  both  the  party's  fuit  was  preferved,  and  the  purview  of  the  ftatute  obferved. 
t  This  ibould  be  19,  and  foare  the  other  edition^, 

6.  Inaffife  where  lord  and  tenant  zvteflandin  K.  held  by  ipr« 
per  ann.  to  be  paid  at  K,  the  tenant  by  fine  in  writ  ofcufiofns  And 
fennces^  acknowledged  the  land  to  be  held  by  the  f aid  renty  which  he 
ufed  to  pay  at  K.  but  that  now  he  Jbould  pay  it  at  H,  and  the  affife 
of  the  rent  was  brought  in  H.  and  exception  taken,  and  not 
allowed,  and  therefore  the  judgment  was  reverfed  by  error  \  for 
the  aflife  (hall  be  brought  in  K.  For  nothing  is  changed  by  the 
fne^  but  the  place  of  payment,     Br.  Affife,  pi.  224.  cites  20  Aff.  1. 

7-  Affife  of  rent  was  brought  in  the  proper  country  as  it  ought  [  IQ4  1 
by  the  fbtute  of  Magna  Charta,  viz.  in  the  co^nty  of  York  in 
b.  R.  and  the  parties  pleaded^  and  for  difficulty  had  day  in  tree 
Sept.  Fafch.  and  at  the  day  the  baron  made  default^  and  the  fenu 
was  received  and  pleaded^  and  (lay  given  to  0£fab,  Trin.  and  at  the 
day  the  parol  was  fine  die  by  not  coming  of  the  jujlicesy  and  re-attach^ 
mentvms  fued  die  Jovis  in  15  Hillarii  ubicunque  &c.  viz.  in 
B.  R.  and  good,  nowithftanding  the  ftatute ;  for  it  was  firft 
commenced  in  the  proper  county.  Br.  Affife,  pi.  82.  cites  24 
£•  3.  23. 

8.  Affife  is  not  a  common  plea,  and  therefore  fee  that  affife  lies 
not  f'n  C.  B.  which  holds  common  pleas,  unlefs  the  land  be  in  the 
iame  county  where  the  bank  fits  ;  for  aipfe  ihall  be  taken  in  ita 
county  by  the  ftatute  of  Magna  Charta,  cap.  12.  Br.  Conufance, 
pL  40*  cite$  26  Aff.  4* 
*   9*  If  a  cqrody^  of  which  renf  is  parcel^  be  granted  percipient  in 

D.  in  the  county  of  E.' and  if  it  be  arrear^  that  he  Jhall  dtftrain  in 
C  in  the  county  of  H.  the  affife  may  be  brought  in  the  county  of 

E.  where  D.  is  ;  for  per  Thorpe,  it  is  iffuing  out  of  the  land  in 
D.  and  the  fubje£ling  it  to  the  diftrefs  in  C.  is  only  for  greater 
furety ;  but  if  both  had  been  in  one  and  the  fame  county,  ail 
had  been  put  in  view;  by  the  reporter.  Quaere.  Br.  Affife, 
pi.  327.  cites  31  Aff.  27. 

10.  7  ^  2.  cap.  10.  enafls.  That  an  affife  of  novt\  diflcifinyjr  Thel.  Dig, 
rents  ijfuing  out  of  lands  in  divers  count ieSj  Jbaltbe  taken  in  confihio  59-  lih.  7. 
comitatus,  as  is  ufed  for  common  paflure  in  one  county  appendant  to  ^y,*?t  ap-'' 
tenements  in  another.  pears  In  iS 

3So.  and  Mid^.  i8  E.  3.  32.  and  18  Alt.  f .  and  7  H.  4.  28.  that^/i&r  common  law  a  man  could  not 
tfave  affife  of  rent  Iffuing  out  of  landt  being  in  divers  counties^  for  which  caufe  a  ftatute  was  made 
aooo  7R.  2.  cap.  10. 

ifamanhas  rent  in  3  or  4  countiet«  itfeems  thath^  that  isdlflfeifed  may  have  feveral  afljfes  to  be 
taken  in  cooftnio  comitatuum  ;  for  the  letter  of  thellatute  of  7  R.  z.  is  general  of  rent  due  of  tenc- 
ficnts  in  dWers  couotici}  and  though  it  has  a  reference  to  the  cafe  of  common  of  nafture  4q.  yet  in. 


i9f  SXtiift* 

afmocb  as  in  the  cafe  of  common  of  pafture»  if  the  land  in  which  Ac.  lies  in  fereral  eonntiest  mi 
jtfae  lani  to  which  lies  in  another  coanty»  there  imll  be  fo  many  writs  at  oQuatiet  i  whence,  it  fbl* 
JowB  that  he  that  has  r^nt  ifltiuig  out  of  lands  in  feveral  counties,  fliall  have  fuch  remedy  ;  and  the 
caffe  of  common  was  pot  exempli  gratia  oniy>  and  by  way  of  fimilltude  $  and  the  Uti.  y  R«  wat 
made  to  fadsfy  a  doubt  on  Magna  Charta,  cap.  xz.  that  affifetof  siovel  diflieifin  and  mortdancdhir  ihall 
be  taken  only  in  their  proper  counties ;  and  fome  held  that  this  was  not  obferred  when  the  jufticca  Cat 
in  confinio  Gomicatuum*  and  particularly  when  there  are  to  counties  mefne  between  the  i  counties,  at 
the  book  is  in  5  £.  4.  z.  b.  But  this  doubt  might  be  conceived  alio  upon  the  faid  affile  of  common* 
when  the  land  in  which  &c.  is  in  one  county,  and  the  land  to  whick  ftc.  is  in  another  county,  which 
cafe  without  qucftion  is  not  reftrained  by  the  faid  ftatute ;  for  aflOfe  of  common  of  pafture  lay  at  cQai«* 
monlaw,  as  appean  by  ftit  of  Weft.  s.  cap.  29.  £25]  7  Rep.  3.  b.  4.  a.  Mich.  z6tc  27  Elis.  in  Bui- 
wcr's  Cdc. 

1 1.  Thel.  Dig.  6o«  lib.  7.  cap.  3.  f.  2.  fays  See  in  (he  Regifter^ 
foL  197  and  19^.  and  in  the  new  Nat.  Brev.  fol.  180  and  183. 
the  form  of  writs  of  ai&fe  of  common  of  pa/lure^  and  of  nufame  to 
be  brought  in  coniiniocomitat'  where  the  common  in  one  county 
is  appendant  to  the  land  in  another,  and  the  nuifance  is  done  in 
one  county  to  the  franktenement  in  another  county. 

12.  Where  Ai^franktenement  is  in  one  countyy  and  the  wtrf  ap^ 
findant  in  another ^  ailife  of  nuifance  fhall  be  in  confinio  comitatut ; 
andy^  ofcomnwnj  and  the  view  {hall  be  made  of  the  one  land  and 
the  other.     Br.  Nu(ance,  pi.  9.  cites  11  H.4.  25. 

Where  it  is  i  j.  If  office  IS  granted  in  two  counties^  and  he  is  diffeifedin  tbi 
^coumiv!  ^"^'  ^^^  ^^'^  ^^  ^^  confinio  comitatus ;  per  Pole.  Br.  Aflife^ 
r»hicbdo      pl>  76.  cites  22  H.  6.  g,  10. 

mctjoiftf 

there  affife  does  not  lie  ;  for  it  is  not  in  confinio  comitatm.    Ibid. 

If  rent  be  y'^.  Jf  a  man  groHts  20/.  rent  in  all  his  land^  and  the  party  brings 

^l'Xio«  aflife  in  Middlefcx,  and  furmifcs  that  ti^  grantor  had  land  in  the 
L  ^95  ]  ^^^^^^^^  ^  AUdMefexy  Kent^  and  Sujfexy  the  writ  ihall  abate  \  per 
imi  counties,  Cur*    Br.  Affifc,  pi.  76.  cites  22  H.  6.  9»  lo. 

he  fliall 

have  2  aillfesy  in  each  county  one^  and  one  joint  patent,  and  ^jufiicu  may  fit  between  the  2  cmatia^ 
tboKgb  there  are  10  counties  between  them.     Br.  Aflife,  pi.  389.  cites  5  E.4.  a.  '        Co.  Litt. 

154.  a.  cites  S.  C.  Thel.  Dig,  60.  lib.  7.  cap.  3,  f.  5.  cites  S,  C, 

\ 

S.  P.  and  15.  InafTife  in  confinio  comitatus,  the  writ /hall  make  mentlatt 

i^"mcmion  '*^'  ^*'  landjiretched  into  both  counties  \  per  Moile.  Br.  County 
how  they      pi.  20.  cites  35  H.  6.  30. 

are  adjoin- 

iog.     Thel.  Dig.  60.  lib.  7.  cap.  3.  f.  4.  cites  S.  C. 

16.  Note,  that  aUaJfifes  of  novel  difeifm  and  oi  martdancefiory 

tuhich  are  in  the  county  where  the  conunon  bank  isy  Jhall  be  returned 

in  the  fame  common  banky  and  where  B,  R.  is  in  another  county  than 

C,  B,  is,  then  all  the  aflifes  of  novel  difieifin  and  mortdanceftor, 

which  Jhall  be  taken  of  land  in  tlofe  countiesy  Jhall  he  taken  in  the 

fame  bank  [returnable  into  B,  R,].  Br,  Aflire,  pi.  486.  cites  the 

Rcgifter,  196. 

Mo.  90.  pi.        I  ^.  A  (fife  muft  be  brought  in  the  county  where  the  land  lies,  and 

f  .*Cit)ucr^  wf  elfewhere ;  and  being  brought  in  a  foreign  county,  though  by 

S.  C. the  ajfent  of  the  partiesy  it  is  erroneous.  D.  283.  b.  284.  a.  pi.  3a. 

And.14.pl.  Pafch.  II  Eliz.  Butler  v.  Crouch. 
j?i.  s.  c— - 

^dji  1S9.  pi.  2 '.9.  S.  C, -^l»cl\T«  ii2«  |)1«  22.  S,  C.  4od  though  the  iflUe  w»i  found  for 


Ik  ^luntiff',  and  t!ie  matter  of  law  «u  with  him,  yet  kcaufe  th«  iflue  was  tried  by  a  foreign  county«> 
where  it  ought-  to  be  tried  per  palriam»  it  wai  aot  goodt  nor  remedlied  by  any  ftatute  of  JeofiaUs,  and  the 
Coiift  would  not  give  judgment. 

(T)     One  or  fevcral  Affifcs.    In  what  Cafes* 

r.  A  SSISE  ili  lHir§  UmminUy  and  the  plaint  oftftovers  appren^  s.  P.  Ibid. 

*^  dir  in  loo  acres  of  wood,  ftr  burningy  buildings  and  in-  ?}-  '^8. 
cl^e  to  2  bfiu/eSf  and  for  inclofure  to  a  oxgangis  rfland^  without  ^^^  " 
¥iew  of  the  forefter,  and  ableft'  blefts  in  looo  acres  of  moor  to 
cover  the  houfe,  and  for  burning  in  tbe  feme  houfe ;  and  the  plaint 
vfos  cbalUngedy  becaufe  he  madt  plaint  of  7,  feviral  iji§vers  in  divers 
places^  and  that  bleftcr  blefts  cannot  be  faid  cftovers,  but  common  *V^^\a 
of  turbary  ;  judgment  of  the  plaint.     Herle  awarded  the  plaint  J^d^ihoilid* 
good.    Br.  Ailife,  pi.  127.  cites  7  AiT.  ^  i8.  bepL  17. 

1.  And  (aid  that  ai&fe  lies  well  of  100  acres  of  land^  and  of  a 
iorodf.    Ibid. 

3.  And  affife  lies  of  4  acres  tf  willows  and  reafonable  ejiovers^  Br.  Af&Tc, 
vaAytt  oho  is  by  the  common  laWj  and  tbe  other  by  the  Jiatuie*  Ibid.  ^^^es^MAC 
cites  10  E.  3.  ?3"s.  P.  ' 

4.  jhd  one  ai&fe  lies  of  two  rentSj  and  one  plaint.  Ibid,  cites 
M.  II  £.  3. 

5.  Affife  was  of  421.  renty  where  the  tenant  faid  that  40s  JJftted 
OKt  of  30  acres  in  C.  and  2i.  rent  is  ifluing  out  of  4  acres  of  meadow 
in  u  oTtd  each  bj  itfelf  in  grofsy  judgment  of  the  plaint,  and  the 
plaint  awarded  good ;  and  as  to  the  40s.  the  tenant  faid,  that  the 
pbuntiiF  is  feifed  at  his  will,  and  as  to  the  2s.  he  faid,  that  the  4 
acres  of  meadow  is  furrounded  by  the  waters  of  Trent,  and  fo  he 
is  not  tenant  &c.     Br.  Aifife,  pL  168.  cites  1 1  Aflf.  1 3. 

6.  In  one  and  the  fame  plaint  may  be  divers  frauktenenunts. 
Br.  Affife,  pi.  173.  cites  11  AiT.  22. 

7.  If  a  msLti  grants  20s.  rent  out  of  his  manor^  fcilicet  loi.  by  the 
bonds  ofy.  and  lox.  by  tbe  bands  of  ff^.  yet  one  and  the  fame  affife 

lies,  and  the  intire  manor  is  charged.    Br«  Affife,  pi.  476.'  cites  [   ig6   ] 
15  Aff.  II.  and  Fitxh.  Charge  6. 

8.  If  two  tenants  in  common  are  difleifed,  each  fhall  have  a 
I^Teral  affife  for  his  moiety  &c.  becaufe  they  are  feifed  by  feveral 
tides;  but  if  20  jointenants  are  diileifed,  they  (hall  have  but  one 
siEfe  in  ail  their  names,  becaufe  they  have  but  one  joint  title ; 
fo  if  there  are  3  jointenants,  and  one  of  them  releafes  all  his  right 
t§  one  of  his  companionsy  and  then  the  other  2  are  difleifed  of  the 
whde,  they  (hall  have  but  one  affife  in  both  their  names  for  the 
2  parts,  bet^ufe  they  held  jointly  at  the  time  of  the  difleifin  ;  and 
St  to  the  3d  part,  he  to  whom  the  releafe  was  given  (hall  have 
an  affife  in  his  own  name,  becaufe  of  that  part  he  is  tenant  in 
common.    Litt.  S.  3ii>  312. 


(U)  Attadi* 


19^  ^itnie. 


(U)     Attachment  in  Affife. 

i.    7&0T  attached  by  15  days  is  no  plea  in  ajftje  in  B.  R.  withcuf 
an/ivering  over  j  contra  before  ju/iices  ajfigned.     Br.  At- 
tachment, pi.  5.  cites  II  AfT.  36.  and  12  AfT.  4. 

2.  In  ancient  aflife,  which  at  no  time  before  was  attached^ 
the  defendant  faid  that  not  attached  by  is  daysy  and  non  allocatur^ 
but  the  aflife  was  taken  becaufe  it  was  an  ancient  affifcy  quod  nota. 
Br.  Attachment,  pi.  8*  cites  28  AiT.  43. 

3.  If  not  attached  by  i^  days  be  found  againji  the  tenant^  by  exa-^ 
mnation  of  the  bailiffs  it  is  not  peremptory  >  contra  if  it  ht  founit 
againft  him  by  the  ajRfe^  quod  nota,  divernty.  £r.  Aflife,  pi.  463-. 
cites  6  R.  2.  and  Fitzh.  Aflife,  462. 

4.  In  alTife,  the  tenant  pleaded  not  attached  by  15  days^  and  gave 
in  evidence  that  it  was  made  by  ^.  B,  who  had  no  warrant  from  the 
fheriff^  nor  from  his  mintflers  to  do  it,  for  it  is  void  without  war- 
rant ;  but  it  feems  that  warrant  by  parol  is  fufficient.  Br.  At^ 
tachment,  pi.  15.  cites  8  H.  4.  7. 

5.  Aflife  againft  baron  andfemcy  the  flicrifF  returned  that  the 
haron  is  attached  by  1 00  ewes^  and  that  the  feme  nihil  habet  in  baI-4 
liva  mea  per  quod  &c.  Nee  eft  inventa  in  eadem,*  and  by  the  beft 
opinion  the  return  is  not  good ;  for  a  feme  fliall  be  attached  by 
goods  of  the  baron  ;  for  the  writ  willed  that  he  attach  the  feme, 
which  the  law  will  not  command,  if  it  be  impoflibie  ;  but  it  is 
poflible,  for  flie  may  be  attached  by  the  goods  of  the  baron^  for  fiiQ 
is  amefnable  by  him.     Br.  Attachment,  pi.  4.  cites  7  H.  6.  9* 

6.  In  aflife,  the  tenant  pleaded  not  attached  by  i^  daySy  the  plains 
tifffaidy  that  hisfervant  made  the  attachment ^  who  is  not  there  ;  by 
which  new  attachment  was  awarded,  without  taking  the  affife  to 
enquire  of  it,  for  it  was  the  folly  of  the  plaintiiF  who  had  not 
brought  his  fervant.  But  e  contra  if  the  bailiff  errant  had  dent 
ity  and  abfented  himfelfy  there  the  aflife  fhall  enquire  of  it;  but  if 
the  fervant  had  been  prefent,  he  (hall  be  examined  whether  he 
had  warrant  from  the  fheriiFor  not ;  quod  nota  diverfity  of  the 
trial  of  it.  Br.  Aflife,  pi.  462.  cites  26  H«  6.  and  Fitzh*  Afllife^ 
461. 

In  aflife,  the     j.  Attachment  in  aflife  Jhall  be  made  15  days  before  the  day  ^ 

^Mtucbe/L  landj  but  by  an  ox  or  by  pledges j  and  becaufe  not,  therefore  ill,  per 
IS  days,  the  Cur.  for  die  tenant  iaid,  not  attached  &c.  Br.  Aflliie,  pi.  39s* 
^JlminTd"^    cites  27  H.  6.  2.  and  Fitzh.  Aflife,  14. 

^bofaid 

_  .   f £4/  bt  uttacbed  bim  by  the  borfe  oftbefarwur,  who  was  a  termor  to  the  tenant  of  the  lanjL 

L  '97  J  in  plaint*  which  matter  was  recorded;  and  it  feems  that  it  it  no  good  attachment*  for 
the  tenant  cannot  forfeit  the  beafts  of  his  farmer.  And  attachment  ought  to  bt  made  cffucb  tbittgt 
ss  tbe  tenant  may  forfeit  by  eutlatury ;  nota  between  Dudley  and  Levefon,  (ox  the  manor  «C 
Parton  in  the  county  q|  Su&rd.    Br.  Aififeipl.  480.  cites  31  H.  9. 


(W)  Rctunt 


(W)  Return  in  Affife  by  the  Sheriff.     How. 

li  TN  ailife,  the  fheriff  returned  at  the  firft  day  that  the  jury 
^  were  put  to  mainprifey  and  becaufe  they  were  not  fum- 
moned  at  the  firft  day,  Herle  would  not  take  the  affife,  for  they 
§ugit  to  befummoned  at  thefirji  day^  and  mt  to  be  put  to  the  maim" 
prife  the  jirft  daj^  note  a  diverfity.     Br.  Aflife,  pi.  124.  cites 

7  Afll  15. 

2«  In  affile,  Hit  Jheriff  returned  quod  defendens  n$n  ejl  inventus 
V  nihil  babet  undt  &c.  the  a£EUe  (hall  be  taken ;  quod  nota,  per 
Cur.    Br.  Affife,  pi.  422.  cites  7  £.  3.  57.  and  Fitzh.  Affife» 

(X)    Abatement  of  the  Writ.    By  tvhat* 

I.  tXTHERE  the  entire  rent-fervice  is  lOJ.  and  the  lord  is  paid 
^^    8s.  and  dijfeifed  ofTs.  he  fhall  not  have  affife  of  the  26.* 
but  of  Ae  whole.     Thel.  Dig.  148.  lib.  11.  cap.  35.  f.  7.  cites 

8  E.  2,    It.  Cane.  Affife,  387. 

2.  If  the  heir  brings  ajfife^  and  fending  the  writ  a  nearer  heir 
is  bonij  the  affife  (hall  abate  3  quod  nota.  Br.  Affife,  ph  164. 
cites  15  E.  2. 

3.  Affife  of  a  rent'charge  againft  Roger  D.  and  the  manor  of 
2).  was  put  in  vieWy  and  deed  Jhewn^  by  which  "P.  father  of  Roger^ 
had  granted  2OJ*  rent  extra  unam  bovatam  terra^  to  be  taken  by  the 
hands  ef  the  tenant  cf  the  fame  land\  and  that  if  it  happen^ 
ed  that  the  land  was  aHenedj  fold,  or  come  to  the  hrd  by  efcheat^ 
9r  by  any  other  way  the  rent  Jhall  heftopped^  that  he  may  dijirain  in 
the  manor  oj  D*  and  that  the  oxgange  of  land  was  aliened,  and  the 
refttarrear,  and  vet  the  writ  was  abated^  becaufe  the  tenant  of  the 
Oxgange  of  land  coarged  was  not  named.  '  Br.  Affife^  pi.  105.  cites 

I  Aff.  10.  » 

4.  The  verdiit  fhall  abate  the  writ  if  the  plea  of  the  tenant  be 
found  that  the  land  is  in  another  vilL    Br.  Affife,  pi.  107,  cites. 

I  Aff.  17. 

5.  Q^rcenrrs  of  a  meadow^  one  cuts  the  grzisznd  carries  away 
^ parts  sn  5  of  the  hay^  leaving  the  yhpart^  the  other  coparcener 
refiifed  to  meddle  with  the  5th  part,  but  let  it  remain  on  the  land, 
and  brought  affife,  and  it  was  held,  that  this  taking  more  of  the 
profits  than  belonged  to  the  one  coparcener  was  a  difleifm  of  the 
other;  but  if  the  other  coparcener  had  taken  the  $th  party  it  had 
abated  her  writ.     Br.  Affife,  pi.  121.  cites  7  Aff.  10.  per  Herle. 

6.  Affile  of  the  manor  of  T.  except  loos.  renty  and  the  writ 
toas  de  libera  temmento  in  T.  and  one  as  tenant  of  parcel  faidy  that 
the  manor  extended  into  T.  and  C,  Judgment  of  the  writ,  and  if 
?cc.  nul  tort,  and  the  plaintiff  faidy  that  this  which , was  in  C* 
^as  the  lOOi.  rent  in  the  exceptiony  and  upon  this  the  writ  awarded 
(oody  and  yet  by  fooie  the  exception  cannot  extend  but  to  the  vill 

ia 
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in  the  wri^  which  Bacon  denied.    Br.  Afiife,   pL  128.  citef 
7  Aff.  20. 

7.  Where  zfemefole  was  diffiifed^  and  took  baron j  and  broughf 
[   19^  ]  aflife,  and  the  writ  was  quod  diffiijivit  eam^  and  the  writ  awarded 

good,  and  the  plaintiiF  recovered.  Br.  Affife,  pU  126.  cites 
7  Aff.  17. 

8.  Affife  of  rent  by  baron  zndfeme^  quod  diffiijivit  eam^  and  the 
reicous  was  found  before  the  coverture,  and  therefcn-e  the  writ 
good  ;  but  if  it  had  been  after,  then  it  ought  to  be  quod  dijfeijhit 
tosy  although  die  baron  had  not  been  feifed,  forfeifin  of  the  feme  is 
feijin  for  him^  and  his  feme  to  have  ailife.  Br.  Aflife,  pi  131. 
cites  8  Aff.  4. 

9.  ^the  affife  finis  eftate  made  to  the  plaintiff  upon  a  con£timt^ 
that  it  the  plaintiff  did  not  give  fuch  land  to  the  defendant,  or 
fuch  like  &c.  that  he  may  re^enter^  yet  the  writ  (hall  abate,  and 
good  reafon,  for  this  is  an  entry  pending  the  writ,  Br.  Af&fe,  pL 
158.  cites  10  Aff.  24. 

10.  Ai&ft  againjl  tivo^  the  one  pleaded  a  releafe  of  the  pUdntiff 
of  all  a£tions,  and  of  all  the  right,  and  the  aj&fe  was  prayed,  be- 
caufe  he  who  pleaded  did  not  take  the  tenancy  upon  him,  for  if  he 
does  not  do  it  the  affife  (hall  be  awarded,  and  after  the  other  took 
the  tenancy  J  and  pleaded  in  bar  the  fame  deed  as  ajfignee  of  tbefirft 
who  pleaded  Sic,  and  the  deed  was  denied  ice.  and  if  the  plaintiff  bad 
confejfed  the  deed  in  the  hands  of  him  whofirji  pleaded^  the  writ  had 
abated  againft  all.    Br.  Affile,  pi.  166.  cites  1 1  Aff.  9. 

11.  If  the  plaintiff  had  comfeffed  that  any  named  in  the  writ  h 
not  diffeifory  or  that  it  may  he  found  by  record  that  any  named  in  the 
writ  was  at  another  time  acquitted^  a  diffeifpr  may  plead  fuch 
matter,  and  the  tenant  (hall  ^nfwcv  alfo^  and  if  they  are  at  iffue 
the  plea  of  the  diffeifor  Jhall  befrfi  triedj  and  if  it  be  found,  it  (hall 
abate  ail  the  writ.     Br.  Aili/e,  pi.  i66.  cites  11  Aff.  9. 

12.  AfSfe  againji  the  baron  and  feme  and  others^  the  Jheriffre^ 
turned  that  the  baron  is  dead^  and  per  Cur.  the  writ  Jhall  not  abate 
but  againji  the  femCy  and  (hall  be  good  againft  the  others  if  the^ 
are  diffeifors,  and  the  tenant  named  in  the  writt;  but  it  feems>  tf 
the  baron  had  been  dead  before  the  writ  purchafed,  then  the  writ 

'     ^  (hall  abate  in  all.     Br.  Affife,  pi.  170.  cites  1 1  Aff.  1 C. 

"*  I?.  Where  a  manor  extends  into  two  villsy  and  affile  of  rent  cut 

of  the  manor  is  brought  in  the  one  viU^  it  is  a  good  plea  to  the 
writ  that  the  manor  extends  into  the  other  vill,  and  it  i^  a  good 
replication  that  this  which  is  in  the  other  vill  is  not  butfervices  ;  for 
the  demefnes  only  (hall  be  charged  with  the  rent*charge  ;  quod 
aotae    Br.  Affife,  pi.  184.  cites  12  Aff.  40. 

14.  In  affife,  the  ttnznt  pleaded  nul  torty  and  the  feijm  and  ^f- 

Jinftn  is  found  by  verdid,  and  that  the  plaintiff  Brought  his  writ  as 

prebendary  not  named  prebendary^  by  which  the  writ  was  abated 

by  award.    Br.  Affife^  pi.  472*  cites  13  £.  3.  and  Fitzh.  Brief 

^75- 

J  5.  In  affife,  if  the  plaintiff ^rj^z/x  to  the  tenant  by  indenture  that 

he  Jhall  hold  the  land  till  fuch  a  day  &c.  the  writ  (hall  abate.  Thel. 

Dig.  187.  lib.  I2«  cap.  20.  f.  I.  cites  Hill.  13  £•  3«^Bnef  28.  and 
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42  AS.  21.  and  fays,  fee  10  AiT.  24.  anJ  10  £•  3.  522.  accord- 
ingly. 

16.  In  affife  the  tenant  pleaded  jointenancy  to  pareely  and  the  in  ainre  tht 
flaintiff  confejfed  ity  by  which  it  abated  of  this  parcel.     Per  Per-  '<^*»' 
vick,  if  there  be  no  other  dtffiifor  than  him,  all  the  writ  Ihall  ^^^fjl^^,^ 
abate.     Br.  Affife,  pi.  igi.  cites  14  Aff.  8.  andjointe.^ 

nancy  by 
dtti  tuftB  afirangtr  of  the  rtfiy  and  the  flaintiffconfeffedfor  the  jointenancy  ^  and  prayed  to  have  the 
affife  of  the  reft,  and  had  it ;  and  To  the  aflife  abated  in  part^  and  awarded  for  the  reft  ;  and  thi^  he 
did  becaufe  the  affife  (hall  not  be  ftaid  by  the  jointenancy  ;  iwaJpfeJbaH  not  be  taken  by  parcel*,    Br. 
AilUe,  pi.  223.  cites  19  AIT.  14.  and  21  AC  21.  and  22  Aff.  6.  accordingly. 


17.  Recovery  by  H  fir  anger  by  another  writ  pending  the  ajpfe^ 
fliall  Hot  abate  the  writ  of  affife.  Br.  Affife,  pi.  471.  cites  14 
E.  3.  and  Fitzh.  Brief,  388. 

18.  \n  zSxk  of  common  of  pafture  ^^  plaint  was  of  a  common  [   ^99  ] 
in  grofs  infuch  place^  with  all  the  beafts,  at  all  times  of  the  year^  and 
thefpecialty  which  was  Jhewn,  forth  proved  it  rather  common  ap-- 
pendant^  by  which  the  writ  abated  by  award.    Br.  Affife,  pi.  199. 

cites  isAff.  5. 

19.  jfointenancy  by  deed  was  pleaded  with  a  Jl ranger.  The 
plaintiff  would  have  confejfedy  and  avoided  it  by  feoffment  of  his  viU 
ieinj  and  that  he  entered  and  wasfeifed  until  dec.  and  was  notfuf* 

feredin  the  abfence  of  the  other  jotntenant^  by  which  the  writ  was 

abated.     Br.   Affife,  pi.  201.  cites  15  AiT.  13. Ibid,   cites 

32  E.  3.  contra. 

20.  A&k  between  2  abbot  Sj  2nd  found  for  the  plaint  iffy  and  there- 
fore it  was  enquired  of  the  righty  by  riajon  of  the  collufionfor  mort^ 
mainy  and  they  found  therein  matter  which  goes  to  the  abatement  of 
the  writy  and  yet  the  writ  did  not  abate,  becaufe  this  is  not  but 
inqui/i  of  office  in  this  matter^  and  therefore  the  plaintiff  recovered. 
fir.  Affife,  pi.  203.  cites  16  AiT.  1. 

fi.  A  dijfeifor /ball  not  plead  a  recovery  in  abatement  of  the  writ, 
her  by  concbifion  nor  mifnomery  nor  otherwife,  without  ^^«;/n^ 
the  record  immediately ;  for  he  cannot  lofe  the  land  by  failure  of 
record,  as  the  tenant  may,  therefore  the  affife  was  awarded  im'- 
mediately.  Q^od  nota.  Br.  Affife,  pi.  413.  cites  Pafch.  20  £.  3* 
and  Fitzh.  Affife,  120. 

22.  In  a^fe  a  claufe  was  in  the  original^  which  was  not  in  the 
patent y  zxA  fever al  were  named  in  the  original  which  were  not  in 
the patenty  and  therefore  the  writ  was  abated.  Br.  Affife,  pi.  238. 
cites  22  AfF.  20. 

23.  Affife  de  liber 0  tenemento  in  villa  de  JVeJim.  was  held  ^ood, 
notwithftanding  that  it  was  faid  that  villa  ought  to  be  omitted. 
TheU  Dig.  96.  lib.  10.  cap.  7.  f.  8.  cites  24  Aff.  2. 

24*  Writ  of  affife  againji  Ro.  and  Cath.  hisfeme^  and  fTilh  B. 
was  pone  per  Vad.  ^cpradi^.  Ro.  Cath.  fcf  fVtU,  without  putting 
any  (&)  between  Rob.  and  Cath.  and  yet  adjudged  good.  Thel. 
Dig.  90.  lib.  10.  cap.  6.  f.  32.  cites  Trin.  26  £.  3.  61.  and  23 
Aff.  18. 

25.  In  affife  the  defendant  pleaded  to  the  affife,  which  faid  that 
the  plaintiff  was  feifcd  and  diffeifedy  but  no  diffeifor  was  named  in  the 

Vol.  ill.  (^  tvritf 
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writy  and  therefcrp  it  is  awarded  that  the  writ  fhall  abate ;  and 

yet  the  affife  was  againjl  baron  and  feme^  who  pleaded  a  record^ 
and  failed  of  it  at  the  day ;  and  the  feme  was  received^  and  pleaded 
nul  tort,  and  the  verdid  found  ut  fupra,  by  which  failure  the 
baron  is  a  difleifor  by  the  ftatute,  and  yet  judgment  ut  fupra ;  and 
therefore  it  feems  that  the  receipt  of  the  feme  faved  the  baron  ; 
quaere  the  reafon ;  and  fo  writ  abated  by  verdi^  of  a  thing  not 
pleaded.     Br.  Affife,  pi.  266-  cites  26  Aff.  35. 

26.  If  a  man  brings  aflife  in  confinio  comitatus^  the  writ  (hall 
make  mention  that  the  la?jd  extcrJid  into  both  counties^  and  bow  they 
are  adjoining.  Br.  Aflife,  pi.  15.  cites  35  H.  6.  30.  per  Moile. 

27.  AfEfc  againjl  A.  and  3  others^  and  A.  faid  that  the  3  VJer4 
dead  before  the  writ  purehafedy  ^nd  Jtund  accordingly^  and  that  A, 
difleifed  the  plaintiff,  and  that  A.  was  tenant,  and  therefore  the 
plaintiff  recovered  by  award ;  quod  minim,  upon  a  falle  writ. 
Br.  Aflife,  pi.  269.  cites  26  All'.  63. 

28.  In  aflife  againft  2  jointenants^  the  one  dies  pending  th^  writ, 
the  writ  ftiall  abate.     Br.  Aflife,  pi.  273.  cites  27  Afl".  45. 

And  if  the         29.  But  \{  one  dijfeifor  dies,  and  another  is  named  tenant,  all 
J^^jj\.   the  writ  (hall  abate.     Br.  Affife,  pi.  273.  cites  27  AIT  45. 

JoTif  and  dUs  fenJiMg  the  writ,  yet  the  writ  is  good ;  per  Wilby.     Quaere.     Ibid. 

Br.  Airife*  30,  Affifc  agaiv/l  the  baron  and  feme  as  diJ/ei/orSy  and  the  2^  as 

Jitt»¥  c     ^«^^' «  the  baron  dicd^  the  writ  (hall  abate.     Br.  Aflife,  pi.  474. 
ft  s.  P^  but  cites  27  AiT.  45.  and  Fitzh.  Brief,  883. 

Brooke  fa^rt, 

that  it  focus  to  him,  that  the  abatement  {hall  be  as  to  the  feme     ■■    ASScmgainfi  thtkarom^nd 

C^m^  "tJemCfamd  A.  and  if  ujcund  that  A.  is  tenant,  and  the  Saronandjem^not,  but  that  ttJt 
2^^^  J  haroH  it  dtad,  and  diere  is  no  other  diflTeifor  named  in  the  writ  but  the  feme  ;  for  the 
baron  and  feme  were  diiTeifors,  and  the  opinion  of  the  Court  was  that  the  writ  (hall  abate  ;  for  tlic 
feme  has  oowjoft  the  name  of  the  Feme,  and  in  afiUe  there  ougbitohe  a  dijfeijwr  and  temamt,  Qjiod 
£r.  Afiifcv  pi.  287.  cites  28  AIT.  37. 


TheL  Dig.  31.  The  lord  dijirained  for  rent,  pending  ajjife  of  the  fame  rent^ 
m\  1?" "'  *®  ^*^*  ^^^  abate,  quod  nota ;  for  diftrefs  is  in  law  as  an  entry 
i!citesS.c.  into  the  rent,  as  it  feems.  Br.  Aflife,  pi.  302.  cites  29  AflT.  52. 

and  Mich. 

i^  E.  3.  Brief  1 15.  S.  P.  accordingly. But  an  affife  of  rent  (hall  not  abate  by  difireft  taken fw 

the  rent  pending  the  tvrit  hy  the  bailiff  of  tht  plaintiff,  if  the  flaintiff  dues  not  know  of  it,  and  does 
iiirttf^««fiothe  taking.     Thcl.  Dig.  18S.  lib.  la.  C i,  cites  MicKp  2C  E.  a.  Brief,  397. 

In  9S\{tof  rent,  notwithlbinding  the  ^XziuixS  difi  rained  for  the  homage  of  the  tenant,  yet  the  writ 
Aall  not  abate.     Tbel.  Dig.  188.  lib.  12.  cap.  23.  f.  3.  cites  Mich.  47  £.  j.  7. 

32.  Aflife   by  Agnes  D,  the  defendant  faid  that  J,  her  harot 

jV  tf//i/^  judgment  &c.  [it  being]  brought  by  the  feme  without  her 

barony  and  the  aflife  was  awarded,  thenefore  it  feems  that  this  ex* 

ception  goes  to  the  writ>  fo  that  he  fliall  plead  over  &c.   Br,  Aflife, 

pi.  312.  cites  30  Afl".  26. 

♦  S.  P.but        23.  AiSi^eof  common  of  pajlure  in  grofs\  P.  anfweret  as  tenanty 

o/hi«"owa*   ^^^  demanded  what  he  has  of  the  comnunty  Utit  plaintij^prefcribed  in 

free  %i  ill*      him  awl  his  predccejfors  time  out  of  mind.     Perky  faid,  nexjerfeijed 

the  writ        of  the  common  as  in  grofs^  and  if  &c.  feifed  as  appendant  at  will  ac 

^*i*I>lr'    Another  defendant  faidy  that  tb  e  plaintiff  had  ufedtbi^omtmn  pending 
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tbiwrhi  per  Birton,  if  his  beafts  go  thither  by '^  efcape,  and  i88.iib.Ti. 
not  of  his  own  will,  the  writ  fliall  not  abate ;  wherefore  the  affife  cUcij^Aff! 
was  taken*     Br.  Affife,  pi.  334.  cites  33  Aff.  9.  22.  [but 

there  are 
notfo  many  pleas  in  that  year,  and  fo  mifprinted*  andit  (hould  be  pi.  9.  J 

34.  In  aflife,  the  tenant  pleaded  nul  tort^  and  the  feijin  and  dif- 
feifin  wasfoundj  and  that  the  tenant  held  jointly  with  A,  who  is  alive 
net  nanudj  by  which  the  writ  was  abated  by  award,  quod  nota^     . 
and  yet  contra  anno  g.  and  per  Prifot,  anno  33  H.  6.  30.  Br» 
Al&fe,  fl.  446.  cites  33  £•  3.  dnd  Fitzh.  Affife,  457. 

35.  Affife  hy  a  chapLin  of  a  chantery  ofrenty  the  tenant  pleaded 
bors  defonfeey  the  plaintiff/aid  that  he  and  hii  predecejjors  chap- 
lains ice.  were  feifed  time  out  of  mindy  and  he  wai  feijed  and  dif- 
feifed  ice,  and  the  other  traverfed  the  prefcription^  and  the  ijfue found 
for  the  plaintijfy  and  that  he  diftrained,  and  refcous  was  made, 
and  that  the  plaintiff  had  no  other  feifin  than  the  diflrefs,  and 
prayed  the  difcretion  of  the  juftices,  and  the  plaintiff  recovered 
by  award  ;  bc^aufe  by  thefeifin^  the  predeceffor  of  the  chantery  was 
feifed^  and  not  out  of  poffeffion,  and  alfo  by  the  counter  plea  of 
the  tenant  it  is  a  diffeifin,  and  therefore  the  plaintiff  recovered  his 
damages.     It  was  faid  that  if  the  defendant  had  pleaded  to  the 
afGfei  the  writ  had  been  abated  by  this  verdidi ;  becaufe  there 
was  no  diiTeifor  to  the  plaintiff.     Br.  Affife,  pi.  335.  cites  34 
AIT.  3. 

36.  Affife  againji  A,  it  is  found  that  A.  and  E.  his  feme  (which 
feme  is  not  named  in  rhe  writ)  entered  in  jure  uxoris^  and  found 
that  the  feme  had  nothing  j  nor  any  intereft  in  it,  and  yet  the  writ 
was  abated  hy  not  naming  of  the  feme ;  the  reafon  feems  to  be  in  as 
much  as  the  feme  cannot  wave  her  intereft  gained  by  the  dif« 
feifin  during  the  life  of  the  baron.     Br.  Affife,  pi.  346.  cites 

35  Aff.  5- 

37.  in  affife,  it  was  found  by  vcrdi£k  that  2  coparceners  of  a 
moore  made  purparty^  and  one  leafed  his  part  to  A,  B,  for  life^  who 
leafed  his  part  to  3  at  willy  who  paflured  the  foil  of  the  other  copar^ 
ceneTj  and  cut  woody  and  mowed  rufhes,  and  the  other  parcener 

voided  the  pojfejjion^  and  brought  afftfe  againji  lejfee  for  life^  and  «  ^ 

againji  two  tenants  at  will;  one  of  the  tenants  at  will  is* not  L    ^^^  J 
named,  who  by  his  zA  is  a  diffeifor  and  tenant  with  the  others, 
therefore  by  award  the  plaintiff  took  nothing  by  his  writ.     Br. 
Ai&fe,  pi.  345,  cites  37  Aff.  8. 

38.  If  it  be  alleged  in  affife  that  the  tenements  are  in  the  hands  of 
the  Kingy  the  efcheator  JhaU  be  thereof  examined  if  ht  be  prefent^  and 
if  not,  the  affife  {hall  enquire  it,  per  Finch  :  and  if  th^  tenant  in» 
ftoffs  the  King  pending  the  writy  yet  the  writ  is  good.     Br.  Af&fe, 
pi.  349*  cites  38  Aff.  16. 

39.  Affiie  againji  fev^aly  it  was  found  thai  one  named  in  the 
writ  was  tenant^  but  that  there  was  not  any  diffeifor  named  in  the 
writ,  by  which  the  writ  was  abated,  and  therefore  quaere,  if  it  be 
a  good  plea  that  there  is  no  diffeifor  named  in  the  writ ;  and 
&c.  Nul  tort  &c.  Br.  Affife,  pi.  375.  cites  46  Aff.  10. 

40.  If  ajftfe  is  b.ought  of  land^part  in  guildable  and  part  in  ^^  ^^^^ 

0.2  40.    If 


it  Uhraazht  jranchi/fy  which  has  conufance  of  pleas,  the  writ  fliall  abate  ; 
nf^iie     ^^  Gafcoign  and  Hull.     Br.  Conufance,  pi.  15.  cites  8  H.  4.  7, 

franchife  Jbas  only  returna  brevium^  the  writ  (hall  not  abate  ;  for  the  fheriflTmay  fenrethe  writ  for  the 
gwildablef  and  die  bailiff  of  the  franchife  for  the  land  in  franchife,  and  lb  in  the  one  cafe  there  fliall 
be  two  writSf  and  in  the  other  only  one.  Br.  Conufance,  pi.  15.  cites  8  H.  4.  7.  per  Gafcoign  aad 
HulL 

41.  In  aiBfe  agair^  diverfe  where  2  take  the  entire  tenancy^  and 
plead  to  the  writy  if  the  plaintiff  Jhews  that  one  cfthem  is  tenant  and 
that  the  other  has  nothing,  he  who  is  tenant  fhall  not  plead  de  novo 
as  fole  tenant.    TheK  Dig.  90  lib.  10.  cap.  i.  f.  34..  cites  21 

Br. Brief,  ^j.  In  aflife  the  writ  was,  et  interim y^c.  i%  ice*  videre tene-^ 
s  c'J^  menta  ill.  t^ fum,  eos  quodjint  coram  fref at,  jujliciar.  ice.  Et  pom 
Thet  Dig.  .per  vod,  ic  fal.  pleg»  prxd\£k\im  W.  vel  ballivum  fuum  &c.  fi  &c« 
90.  lib.  10.  ^^  Jit  ihi  audiend.  ill.  recogn.  &c.  and  becaufe  it  ought  to  be 
16^  cites  qu&d  tunc  fit  ihi,  and  this  word  (tunc)  was  wanting,  the  affife  was 
s.  C.  and  adjourned,  and  they  were  clear  in  opinion  to  abate  the  writ,  and 
Mich- 26  ^g  plaintiiF  was  nonfuited  ;  quaere  if  it  (hall  not  be  amended  ; 
¥Lt.  at  ^^^  j^  j^  ^ J  there,  that  it  has  been  ufed  to  amend  fuch  writs,  and 
fo  they  did  before  Sir  R.  Newton.  Br.  Aflife,  pi.  4.  cites  27 
H.  6.  2. 

43.  A  plaint  was  brought  in  D.  only,  whereas  there  were  2  D,*s 
in  tt>e  fanu  county ,  and  none  without  addition,  yet  the  aflife  and 
plaint  is  good  enough  ;  becaufe  (as  the  reporter  apprehends)  tii« 
judgment  in  affife  differs  from  other  writs ;  for  he  recovers 
feifin  of  the  thing  put  in  plaint,  per  vifum  recognitorum^  and  if  the 
thing  in  the  plaint  be  fo  certain  and  plain,  that  the  recognitors 
may  put  the  plaintiff  in  pofleflTion,  it  is  fufficient.  D.  84.  b* 
pi.  84.  Pafch.  7  E.  6.  ,  *  . 

S.  c. cited        44.  In  an  aj/ife  for  a  cellar,  the  jtenant  pleaded  in  abatement^ 

iby  Crooke     ^^^^  ^^^  demandant  had  entered  after  the  lafl  continuance ;  the 
uftice   2.  ' 

irowni.       jury  found  that  the  demandant  entered  at  the  requeji  of  the  tenant^ 

a?'— : —  and  only  to  view  the  antiquity  thereof,  and  not  for  any  other  pur- 
fa  i^icmin  P^^^*  ^^^  Court  held  this  no  entry  to  abate  the  writ  and  judg* 
Ch.J.Baift!  mcnt  for  the  plaintiff.  PI.  C.  91.  b.  Trin.  3  Mar.  Panel  v* 
9.  Meore  and  the  Mercers  Company. 

45.  There  were  8  in  an  ajjife:  the  defendant  as  to  *]  of  them 

pleads  non  dijfeifivit\  the  recogn i tors ^j  to  thefe  1  found  that  there 

tuas  no  dijfe^iny  but  found  a  difTeifm  as  to  the  8th  ;  the  writ  (hall 

abate  ;  for  the  plaintiff  has  joined  thofe  as  plaintiffs  in  the  ai&fc 

who  ought  not  to  be  joined.     Jenk.  42.  pi.  79. 

The  report-       46.  Error  of  a  judgment  in  affife;  affife  was  brought  againft 

^^  °^^mJow    ^*  *"^  ^'Ofa  portion  of  tithes  arifing  out  of  300  acres  of  land  in 

th^can  be,   S.— A.  pbads  no  tenant  of  the  freehold  named  in  the  writ,  and 

tor  the  jury   if  &c.  Nul.  tort.  B.  pleaded  nul  tort;  all  the  Court  held,  that 

hT^fttfed  ^^  ncccffity  there  ought  to  be  a  tenant  named,  and  the  jury  find- 

t  n^y  B.*      ing  that  none  was  named,  the  writ  ouglit  to  abate,  and  therefore 

oiffcifcd,      the  judgment  was  reverfed.     Cro.  E.    559.   pi.   16.    Pafch. 

Tamfthin*^^  39  ^^'^^'  ^'  ^^  ^adogan  v.  Powell. 

at  finding  that  B.  was  difleifor  and  tenant ;  for  it  being  of  tithes*  which  are  in  pernancy,  he 

C^Q2    1  remained  always  tenant  of  them  to  every  a£tion>  and<ould  not  difpofe  of  it  at  he  might 
^^■^  J  of  the  land  icTcif.    £ut  (hat  notwithftaodingi  for  thii  caufe>  judgment  was  reverfed. 

47.  Where 


47.  Where  an  affife  is  brought  for  a  mill  it  fljall  be  de  molen- 
dino  xtnerally^  without  exprefling  certainly  the  nature  of  the  mill* 
as  grift-mill,  fulling-mill  &c.  becaufe  the  mill  is  the  fubftance, 
and  the  thing  to  be  demanded,  and  the  other  are  but  additions 
to  fhew  the  quality  of  the  mil).  4  Rep.  &7.  a»  Pafch.  43  £liz. 
B«  R.  in  Lutterel's  Cafe. 

48.  The  office  oi^SLpark-keefer  wsis  granted  in  reverfion  to  A.  *  B*^^- 
thc  demandant,  and  afterwards  the  park  itfelf  was  granted  to  B»  Earl  of  Rut- 
who  entered  and  kept  out  A.  after  the  death  of  the  tenant  for  life.  Und  v.  the 
A.  brought  an  affife,  and  had  a  verdift,  but  before  judgment  en-  ^^'^^  <*J, 
Ured  into  the  pork-,  and  there  did  hunt  and  kill  a  decry  and  took  a  ^  c^jmSby 
Jhoulder  of  it  for  his  fee^  and  this  entry  was  affigned  for  error,  for  Cnxic  J. 
that  it  had  abated  the  writ,  and  made  the  judgment  erroneous  ;  tl^i^  is  no 
but  the  Court  held  it  no  abatement.  Bulft.  4.  Hill.  7  Jac.  B.  R.  ^^^"^^""^^i^ 
Sbrewibury  (Earl)  v.  Rutland  (Earl).  writ.itbeiog 

to  another 
fUTfofetviz.  to  hunt,  whereas  itthonld  have  been  alleged  that  he  entered  to  keep;  form  every  entry 
the  imetitof  the  entry  is  to  be  regarded,  and  Fleming  Ch.  J  accordingly,  and  that  as  to  the  taking  a 
ftogUer  tor  hts  tee  it  is  notmaterial ,  for  he  fhewed  no  warrant  he  had  to  kill  the  buck ;  beiides,  the 
taking  of  the  fee  is  no  entcrin?  into  the  oiTwe.  but  the  exerciiing  of  it;  and  the  whole  Court  held  this 
BoabAtcaftcnl. — ^8  Rep.  55.  S.  C.  but  1  do  not  abfcive  S.  P.  there. 

49.  In  affife,  if  the  tenant  pleads  in  abatement  he  mujl  likewife 

{^lead  over  in  bar  at  the  fame  time^  and  no  imparlance  (hall  be  ad- 
owed  without  fome  good  caufe,  becaufe  it  is  feftinum  remedium, 
and  if  there  are  feveral  tenants^  and  any  of  them  do  not  appear 
on  the  firft  day,  the  affife  (hall  be  taken  by  default  againft  them. 
I  Salk.  83.  pi.  2.  Pafch.  5  W.  3.  B.  R.  Saveris  v.  Briggs. 


fY)    Eleftion  of  Tenant.     Where  feveral  Defen- 
dants take  the  Tenancy  on  thenifelves. 

I.  A  SSISE  againjl  tW9y  each  took  the  tenancy  and  pleaded^  The 
^^  opinion  of  fome  is,  that  the plaintijff^in  this  csStJhatlchoofe 
his  tenant  at  his  o^vn  peril^  and  this  Jhall  be  firji  enquired^  and  if 
be  be  tenant  he  {hall  have  his  plea,  and  if  not  the  writ  (hall  abate ; 
and  by  others,  though  he  cboofcs  his  tenant,  and  another  is  found 
tenant,  yet  the  writ  is  good,  which  does  not  feem  to  be  law,  for 
theete£lion  of  the  tenant  is  material,  Br.  Aflife,  pi.  129.  cites 
8Aff.  I. 

2.  In  zKik  again/}  feveral  of  rent-feruice^  me  pUaded  to  th»  affife^ 
fome  of  the  others  pleaded  jaintenancy  in  the  land  out  of  which  &c. 
and  other  pleas  &c.  The  plaintiff choje  hi  my  who  pleaded  to  theaj/ifiy 
fir  bis  tenant,  and  that  he  held  aU  the  land  of  the  plaintiff  by  the  rent 
&c.  and  found  for  the  plaintiff  by  which  he  recovered.  Thel. 
Dig.  149.  lib.  II.  cap.  37.  f,  2.  cite$  17  £.  3.  46.  68. 17  AfT.  10. 
21.  and  24  £.  3.  16.  26. 

3.  Where  they  take  the  tenancy  feverally,  each  of  the  tah^le^  the 
flaintijf  may  choofe  his  tenant  by  pernancy  as  well  as  if  they  had 
pleaded  non-tenure  or  jointenancy ;  but  where  n$  file  tenancy  is 
fleadedy  nor  non-tenurcy  nor  jointenancy,  but  a  bar^  or  to  the  ajjift^ 

CL3  there 


there  it  feems  that  the  plaintiff' cannot  nor  need  not  to  take  him  a 
tenant  by  pernancy;  quod  nota  divcrfity.   Br.   Af&fe,  pi.  403. 
cites  I  H.  5.  4. 
C   20.^    ] 

Afff^  r*        ^'  Note,  by  the  juftices  in  C.  B,  that  in  affife  againfi  ttvo^  the 

a  ^'ci'us  44  ^^^  '^^^  *^^^  tenancy  and  pleaded  nul  tort^  and  the  other  took  the  tenancy^ 

E.  3.23.       abfque  hoc  that  the  other  any  thing  hady  and  pleaded  in  bar^  there  the 

plaintiff  Jhall  he  compelled  to  chufe  .his  tenant  at  his  perils  as  well  as 

if  both  had  pleaded  in  bar  and  accepted  the  tenancy  fevendly  j 

quod  nota.     *  And  if  it  be*  found  that  he  mifeleiied  his  tenant  the 

writ  fhall  abate,  but  he  (hall  not  be  barred  ;  and  there  when  the 

tenant  [demandant]  elcSls  his  tenant  and  pleads^  tliere  they  Jhall  he 

g  Quapre,for  at  ijfue  before  the  tenancy  jhall  be  enquired^  and  then  the  tenancy  Jhall 

tion'of    '     ^^  fi^ft  ^^q^iredy  and  after  the  other  ifTue  ;  quod  nota,  for  this  is 

firook^isfo.  Contrary  to  ancient  books.     Br.  Ailifei  pi.  384.  cites  }|  9£.  ^. 


(Z)  Eleftion  of  Tenant.  At  what  Time  it  iijiay  be« 

I.  tN  affife  agdirjl  tWQ^yf\\o  fever  ally  pleaded  asfole  tenants  of  the 
*  wholcy  and  the  plaintiff  replied  to  their  pleas  without  choojing 
his  tenarrtj  upon  which  the  aj/ife  was  adjourned  to  Weftminfter, 
and  the  plaintiff  was  received  to  choofc  his  tenant  after  the  ad- 
journment. Thel.  Dig.  150.  lib.  ii.  cap.  37.  f.  4.  cites  Pafch. 
22  E,  ?.  5.^ 

Br.Adjourn-       2.  AHik' again/l  feveral^  the  one  took  the  entire  tenancy^  and 

mcnt.pl.      pleaded  a  recovery  in  bar,  and  another  faid  that  he, is  tenant  by  the 

iQ.^iics      feoffment  of  the  Jiyfly  and  pleaded  the  fame  recovery  in  bar,  and  the 

plaintiff  without  choofing  his  tcmnt  fa id^  thsit  the  lartd  recovered 

lies  in  another  vill^  and  upon  this  the  parties  were  adjourned  U 

Wejlminjler  before  the  fame  juftices,  and  there  tht  plaintiff eUHed 

the  lajiy  who  pleaded^  for  tenant^  and  faid,  that  the  others  arc  only 

difleifors,  and  anfwered  to  him,  and  prayed  to  be  difcharged  of 

the  plea  of  the  others ;  per  Greene,  you  cannot  do  fo,  for  we  are 

adjourned  upon  another  point,  and  becaufe  they  were  adjourned 

before  the  fame  jujtices  in  the  fame  plight  as  they  were  inpaisy  there- 

^  -. ,  fore  *  Thorpe  awarded  that  he  might  now  chufe  bis  tenant^  and 

Jhouid^c      adjourned  the  aflife  in  pais  to  be  taken;  quod  nota.     Br.  Affifc, 

Shard.  pi.  255.  citeS  23  Aff.  Xb. 

(A,  a)  In  what  Cafes  the  Plaintiff  Is  compellable  to 
choofe  his  Tenant ;  and  the  £fie£k  of  mif-elecSting 
him. 

I.  A  BRINGS  an  ajjife  againji  twoy  one  pleads  the  releafe  of 
-*^?  the  plaintiff  of  all  actions  perfonaly  the  other  pleads  join* 
tenancy  with  C.  who  is  in  full  life  at  dale  not  named  in  the  writ ;  in 
this  cafe  the  plaintiff  ought  to  eleS  his  tenant,  and  if  he  mifles 
his  tenant  in  the  election  the  writ  fhall  abate.  Jejik.  i6.  gl.  ai. 
cites  17  Aff.  25. 

a.  la 


s.  In  afETe  againft  two,  tb^  ^hc  pleaded  to  the  afffe  hj  hcil^y 
and  the  other  faid^  that  he  was  tenant  of  the  moiety^  and  pleaded  in 
bar,  the  plaintiff/aidy  that  he  who  pleaded  to  the  ajjlfe  was  tenant  of 
the  whole y  and  that  the  other  was  not  tenant  &c.  and  it  viz^  found 
that  he  whs  took  the  tenancy  of  the  moiety  was  tenant  of  the  moiety^ 
and  it  was  found  for  the  plainttfF  as  to  (eifln  and  difleifin  of  the 
other  moiety,  upon  which  he  had  his  judgment  of  this  moiety ;  C  2<'4  3 
but  for  the  other  moiety  it  feems  by  the  argument  of  the  book 
that  the  writ  (hatl  not  abate,  but  that  the  plaintiflF  fhall  plead  to 
the  bar  of  him  who  was  found  tenant  &c.  yet  the  plaintiff  was 
nonfutted  for  fear  of  being  barred.    Thei.  Dig.  150.  lib.  1 1.  cap. 
37*  f.  3.  cites  20  Aff.  4. 

3.  Affife  againji  twoj  each  pleaded  in  bar  taking  the  entire  tenancy^ 
tint  platntiffmifeleiis  his  tenant^  which  is  fo  found  againft  him, 
this  is  peremptory^  and  he  (hall  be  barred  by  the  opinion  of  the 
Court ;  quxre  thereof,  and  fee  8  AfT.  i.  that  it  does  not  go  but 
ill  abatement  of  the  writ.     Br.  Affife,  pi.  225.  cites  20  AIT.  4. 

4.  In  affife  againft  A.  B.  and  C, — A,  pleaded  jointenancy  with  Bat  hi  affife 
wenat  named  lie.     Tht  plaintiff  Jaid  that  B,  was  tenant y  abfque  ^t^'^^'^t 
hoc  that  A,  anything  hadi(,c.  and  it  vf2iS  found  that  A.  and  B.  had  ^ubbh^ 
nothing,  but  C  was  tenant^  and  the  feifm  and  difleifin  found,  fime  tnt 
upon  which  the  plaintiff  had  judgment  to  recover,  in  as  much  **T^*^* 
as  there  was  tenant  and  dijjeifor  named,     Thel.  Dig.  150.  lib.  11.  ^afltif 
cap.  37.  f.  6.  cites  42  AiT.  i.  and  33  H.  6.  36.  and  37.  /aid  that  he 

rvas  mot  it' 
mat  See.  and  it  was  held  per  Cur.  that  if  it  btfevxJ  that  bt  h  tenant^  that  the  writ  fhall  abate  immedi« 
itelf  without  enquiring  of  the  jointenancy.     Thel.  Dig.  150.  lib.  11.  cap.   37.  f.  7.  cites  Mich. 
l^  E.  3.  Affife  116. 

But  fee  that  in  fuch  cafe  ajttrfucb  verdtSl  the  flaintiffviOM  fut  to  anfyrer  to  tkt  jomtenatic^^  audi 
the  writ  was  not  abated ;  but  ill,  as  the  reporter  believes,  in  as  much  at  if  each  of  the  tenants  takca 
the  entire  tenancy  and  pleads  in  bar,  and  it  be  found  that  the  plaintiflT  has  illy  chofe  his  ^gp^t»  the. 
vrit  (hall  abate.     Thel.  Dig.  150.  lib.  11.  cap.  37.  f.  7.  cites 44  £.  3.  23.  44  AiL  32. 

5.  In  aiBfe  againjl  2,  the  one  pleaded  in  bar^  and  the  other  pleaded 
to  the  affife  by  bailiff  and  the  plaintiff /aid  that  he  who  pleaded  in 
bar  was  not  tenant^  and  he  who  had  pleaded  by  bailifi^  came  in 
proper  perfon,  and  was  ready  to  plead  in  bar ;  upon  which  the 
aflife  was  taken,  znd  found  that  he  who  had  pleaded  to  the  affife  was 
tenant^  and  further  thefeiftn  and  diffeijin^  upon  which  the  plaintiff 
recovered,  without  admitting  him  who  was  found  tenant  to  plead 
in  bar.  Thel.  Dig.  150.  lib.  ij.  cap.  37.  f.  8.  cites  Hill.  48  £•  3. 
[7]Aff.64. 

6.  In  aflife  againft  infant  and  attothery  each  took  the  entire  te^ 
nancy^  and  pleaded  in  bar,  and  the  plaintiff  r/r^  the  infant  for  his 
tenant^  and  made  title  to  his  bar,  and  iffiie  was  taken  upon  tie  titlgj 
and  the  aflife  charged  UrAfoundthat  the  tnfantwas  tenant^  and  found 
the  title  of  the  tlainfff  and  the  feiftn  and  dijfeifm^  and  that  the  other 
had  diffeifed  the  plaintiff  to  the  tfeofthe  infant  when  the  infant  was 
ef  the  age  of  a  year  and  a  half&Q.  upon  which  the  plaintiff  had 
judgment  to  recover  j  but  writ  of  error  was  fued.  Quaere.  Thel. 
Dig.  150.  lib.  II,  cap.  37.  f.  9.  cites  Hill.  3  H.  4.  i6. 

7.  It  was  faid  that  in  aflife  againft  6,  if  2  take  the  entire  tenancy 
and  plead  in  bar^  and  the  others  do  in  the  fame  manner  feveralfyy  and 

Q4  the 


204  aftffft. 

the  plaintlffchoofes  om  of  them  to  h  his  tenanty  and  it  ht  found  thai 
all  the  6  are  jointenanis  &c.  the  plaintiff  (hail  be  barred  by»die 
niif-ele<£tion  of  the  tenant.  Thel.  Dig.  150.  lib.  11.  cap.  37. 
f.  9.  cites  Hill.  3  H.  4.  16.  and  fays,  fee  33  H,  6.  36. 

8.  In  affife  againft  3,  the  one  pleaded  to  the  ajifoy  and  the  Hber 
a  a  releafe  of  anions  perfonal  in  bar.  The  plaintiff faid  that 
he  wzs/eijed^  and  dijfeifed  by  thefe  3,  to  the  ufe  of  him  woo  pleaded  ta 
the  afffe^  and  if  any  feoffment  bey  it  is  to  defraud  him  of  bis  tenentj 
and  that  thefirji  who  pleaded  took  the  profits  on  the  day  &c.  and  tbt 
2  demurred^  by  which  the  writ  abated  by  judgment ;  quod  noca  $ 
and  yet  the  fiatute  extends  af  well  to  jointenancy  as  to  non-^tenurt 
by  the  equity,  which  is  intended  to  maintain  the  writ  againft  a 
pernor,  where  the  tenant  of  the  franktenement  is  not  named  \  but 
where  the  tenant  of  the  franktenement  is  named,  and  will  plead, 
the  plaintiff  (hall  anfwer  to  him  ;  for  he  has  a  tenant  of  the  frank- 
tenement,  and  fo  out  of  the  cafe  of  the  ftatute ;  quod  nota,  never- 
thelefs  it  feems  that  the  reafon  is,  becaufe  a  diffeifor  or  pernor  may 
well  plead  a  releafe  of  anions  perfonal,  as  appears  in  35  H.  6.  and 
alfo  the  plaintiff  was  not  compelled  to  choofe  any  for  his  tenant^ 
P  caufa  qua  fupra.  Br.  Affife,  pi.  4.03.  cites  i  H.  5.  4. 

I    ^^5  J       g.  For  it  is  not  like  to  the  cafe  in  21  H.  6.  viz.   Affife  againft 
3,  the  one  took  the  tenancy  and  pleaded  in  bar^  and  the  other  2  took 
;  *  the  tenancy^  abfque  hoc  that  thefirji  who  pleaded  had  any  things  and 

i  pleaded  ancient  demefne.     The  plaintiff  faid  that  he  was  Jetjed  till 

-*  by  all  3  dlffiifedto  the  ufe  of  one  of  the  2,  who  pleaded  anaent  de- 

.V  mefne^  who  has  made  a  feofftnent  to  perfons  unknown^  and  took  the 

profits ;  and  to  the  plea  of  the  other^  and  the  firjl^  no  law  &c.  by 
which  the  pernor  would  have  taken  the  tenancy  alone^  and  pleaded 
ancient  demefne  ut  fupra^  and  was  ouftedhy  award,  and  the  aiE^ 
awarded  ;  for  here  he  was  compelled  to  chooje  his  tenant ;  but  contfa 
fupra  in  the  firft  cafe.  And  fo  fee  that  where  they  take  the  tenancy 
feverallyy  each  of  the  entire,^  the  plaintiff  may  chooje  his  tenant  by  per-* 
nancy  as  well  as  if  they  had  pleaded  non-tenure  or  jointenancy. 
,  But  where  no  file  tenancy  is  pleaded^  nor  non-tenure^  nor  jointenancy^ 

but  a  bar  J  or  io  the  offifey  as  in  the  firft  cafe,  there  it  feems  that  the 
plaintiff  cannot^  nor  need  he  to  take  him  a  tenant  by  pemance. 
Quod  nota  diverfity.     Br.  Affife,  pi.  403.  cites  i  H.  5.  4, 

10.  In  affife  againft  2,  the  one  pleaded  in  bar  a  tenant^  and  tht 
other  pleaded  no  tenant  of  the  franktenement  named  in  the  writ  &c. 
and  the  plaintiff  made  title  to  the  bar^  and  thereupon  to  iffue,  and 
it  w^^  found  for  the  plaintiffs  and  that  both  were  jointenants  tbt 
day  of  the  writ  ice.  upon  which  the  plaintiff  had  judgment  to  re- 
cover, notwithftanding  that  he  had  made  title  to  the  bar,  as  ac- 
cepting him  who  had  pleaded  in  bar  to  be  fole  tenant  of  the  whole* 
Thel.  Dig.  150.  lib.  1 1.  cap.  35.  f.  1 1.  cites  Mich.  33  H.  6. 35. 
inafmuchas  the  affife  was  not  charged  toenquire  of  the  jointenancy. 

11.  And  it  was  faid  there,  that  if  the  ^ttik  hdd  found  that 
be  who  pleaded  in  bar  was  not  tenant^  but  the  other,  jet  the  writ 
had  been  good  if  there  had  been  tenant  and  difleifor  named* 
Thel.  Dig.  150.  lib,  11.  cap,  35.  f.  ii.  cites  Mich.  33  H.  6.  35, 
and  (ays  it  was  held  there,  fol.  36.  that  if  one  be  compelled  to 
choofe  his  tenant^  and  it  be  found  that  he  has  miftook  his  tenant, 

and 


and  that  he  had  not  made  title  to  bar  him  who  is  found  tenant  &c. 
it  Ihall  be  a  bar  againft  him.  But  where  the  dijfeifor pkadsy  and  tht 
tenant  to  the  affife  and  Uti^  plaintiff  make  title  againft  the  diffeifor^ 
this  is  only  Jurplufagey  and  {hall  not  grieve,  becaufe  he  was  not 
eompelled  to  take  him  for  his  tenant  ^  for  a  manjball  not- be  com" 
petted  to  shoofe  his  tenant y  but  where  the  tenants  feverally  take  the  entin 
tenaneyy  and  plead  in  bar,  or  to  the  writ^  orfuch  like  ice. 

12.  If  it  be  found  that  the  plaintiff  mif-eleSfs  his  tenant^  the 
writ  ihall  abate,  but  he  ihall  not  b^  barred,  Br,  Affife^  pi.  384. 
cites  9  E.  6. 

(B.  a)    Declaration.    In  General. 

t.  TN  afSfe  the  plaint  ihall  not  abate  for  want  ofform^  as  writ  a  man  need 
ihall  do  ;  but  it  fuffices  if  it  has  matter  jufficient.     Quod  not>uftfuch 
nota.  Br.  Plaint,  pi.  4.  cites  22  H.  6.  10.  per  tot.  Cur.  ^n'dtrand 

^  *       ^  ^  .  certainty  m 

the  plaint 
of  an  aj&fe  as  In  other  writ*  o/frsecifequoA  reddat.  D.  S4.  b.  pi.  S3.  Pafch.  7  E.  6.  fays  Aat  this 
'u  common  learning  in  the  book  of  amfes  in  divert  places  ;  and  that  in  8  AfT.  xvotni  was  put  Srfnv 
ftiJtMTtm.  a  plaint,  and  fo  a  plaii^t  was  de  annuo  reditu  unius  robae  vel  20s.  in  the  dif-  .  f%rJ\  1 
jniQive,  which  could  not  be  good  in  i  praecipe  quod  reddat*  and  df  qvadam  pecla  ter»  L  ^^  J 
r^  i  ud  this  is  good  in  affife  without  any  cenainty  of  the  content. 

(C.  a)    Declaration  and  Plaint  in  Affife,    Certainty 

therein. 

Z.    A  N  ailife  de  uno  tenemento  is  not  good  for  the  uncertainty.  * 
'^^  Arg.  Sty.  77.  cites  4E.  2.  Fitzh.  Affife 451.    . 

2.  A  plaint  was  maintained  for  profit  apprender  for  the  exercifi 
of  the  office  only.  Thel.  Dig.  67.  lib.  8.  cap.  5.  f.  5.  cites  3  E.  3. 
Itin.  North.  AiEfe  175.  and  12  Aff.  23.  of  eatables  and  drinkables^ 
as  pertaining  to  an  office. 

3.  Affife  by  majier  of  an  hofpital  of  i^  houfes^  and  the  one  was 
the  hoJpitai\  and  it  was  faid  that  he  cannot  have  other  plaint  of 

a  ho^ital,  nor  of  a  chapel^  but  by  name  of  a  mejjiidge.    Br.  Plaint^     ' 
pi.  20.  cites  8  Affi  29. 

4.  In  affife  of  an  office  the  plaint  was  of  the  ferjeanty  of  the  And  if  a  man 
Common  Bench  only^  which  was  parcel  of  the  ujbery  of  the  Ex'  J?  j^^*' 
chequer^  and  not  of  all  the  office  &c.  becaufe  every  parcel  of  an  ^^^  j^^' 
office  may  be  franktenement.     Thel.  Dig.  67.  lib.  8.  cap.  5.  ihaii  make 
f.  4.  cites  Hill.  8  E.  3.  384.  8  Affi  7.  ail  tt"*^ 

fice ;  but  if 
be  be  dtflcifed  only  of  parcel  of  the  profits^  the  plaint  (hall  be  of  this  parcel  of  the  profits  taken  for  the 
execution  of  fuch  an  office,  1  hel.  Dig.  67.  lib.  8.  cap.  5.  f.  4.  cites  Hill.  13  E.  3.  plaint  23.  and 
dteisa  H.  6.  II.  agreeing.  But  cites  i  E.  z.  Afl*.  ^87.  contra,  where  it  is  faid  that  a  man  (hall 
Bothave  affife  of  the  appendant,  if  he  be  not  feifed  of  the  principal ;  and  the  plaint  of  an  office  ^itb 
the  appurienartcei  was  adjudged,  juitbout  making  mention  of  the  profits  to  he  taken  pro  executione  Sec, 
30  AC  4.  and  thatfo  agrees  Mich.  8  K.  4.  ^7.  and  Brief,  5  £.  4.  3.  but  fays,  fee  that  the  plaint  was 
made  of  the  office,  and  of  the  exercife  and  of  the  profits  of  the  office.    Hill,  j  6  £.  x.  Affife  3  70. 

S-  In  affife  by  J.  againft  R*  and  made  the  plaint  of  lOOs.  rent 


3o6  ^mtt* 

by  the  year^  and  of  the  rent  of  a  robe  by  the  year  or  jof .  and  ef  the 
rtnt  oi  a  feal  by  the  year  or  i^s.  and  it  was  challenged,  becaufe  it 
tuas  not  certain  of  the  one  or  of  the  other^  as  in  praecipe  quod 
reddat,  or  in  writ  of  annuity^  as  appears  anno  1 1  K.  3.  and  the 
plaint  was  awarded  good  ;  for  it  agrees  with  the  deed  upon  which 
,   it  is  founded.     Br*  Plaint,  pi.  12.  cites  1 1  AiT.  8. 

6.  In  affife  the  plaint  was  of  4  acres  of  willows^  and  did  not  fay 

of  land  nor  meadow^    and  well.     Br.   Plaint,  pi.  29.  cites  1 1 

Aff.  13. 

•  This  is  7,  Aflife,  quod  eum  diffeifivit  of  certain  acres^  the  plaint  was 

«i?ihouid*    abated,  becaufe  it  was  not  in  demefiic*     Br.  Plaint,  pK  30.  cites 

fcei4Aff.      *i4  Aff.  16. 

15.  where  it 

k  cited  in  a  oota  at  the  end  of  the  pi.  as  Mich.  14  E.  3.  Bailiff  €>. 

Inamfc  of  8.  In  affife  of  rent  it  u'as  faid,  that  the  plaint  is  not  good  i/it 
Sc^plai'rft*^  be  of  rent-fervice  if  he  does  not  fay  ciim  periinentiis ;  quod  nota  ; 
was  of  4       by  which  he  faid  of  8s.  rent  cum  pertinendis.  Br.  Plaint,  pL  13. 

puurks  rent      citCS   I  C  Aff.  JL. 

ttrmperti- 

MentiiSf  and  fo  fee  that  he  (hall  fay  cum  pertincntiis  as  xucll  of  rent-cbarge  as  <if  rent-ftpvite,     Br» 

Plaint^  pi/ 3.  cites  8  H.  6.  11. ^Br.  AOifc,  pi.  69.  cites  ,S.  C. 

9.  It  is  faid,  that  in  London  it  is  ufual  to  (ay  what  year  and  day 
the  diffeifm  was  done  ;contra  in  other  affife ;  for  in  mixed  actions 

[  207  J  or  real  a£iions  the  year  and  day  is  not  ufed  to  be  put.     Contra 
inperfonal  actions.     Br.  Affife,  pi.  228.  cites  20  Aff.  i6* 

10.  In  affife  the  plaint  was  of  a  mill^  and  did  not  fay  a  wind* 
tmll  or  water-mill^  and  yet  well ;  quod  nota  ibidem.  Br.  Plaint, 
pL  14.  cites  21  Aff.  23. 

^•J'  ^^*  1 1 .  A  ffife  of  rent 9  the  plaintiff  mufl  Jhew  the  Court  what  rent  it 

io8.*^cite&  z  '^  hefore  the  ajjife  Jhall  he  awarded^  be  it  upon  plea  of  the  tenant 

AiL  4.J        or  by  default,  or  by  bailiff,  or  otherwife,  by  reafon  that  the  affife 

iball  enquire  of  the  caufe  of  the  diileifin,  which  cannot  be  if  they 

do  not  know  what  rent  is  put  in  plaint.     Br.  Affife,  pi.  261  .cites 

26  Aff.  6. 

Br.  Aflife,         12.  Affife  of  plaint  of  the  office  of  mower  if  the  manor  of  P, 

pl.  308.       ^^^  pertinentiisy  and  the  fpecialty  was,  that  the  office  of  mower 

S.  C.but'    w^s  granted  for  term  of  life,  taking  fo  many  quarters  of  corn  &c. 

Mentions  it   Fifher  demanded  judgment  of  the  plaint,  for  mower  is  the  charge, 

to  be  40s.      j^j^j  ^jjg  grain  is  the  profit,  and  fo  the  plaint  ought  to  have  been 

per  annum!    ©f  ^^^  profit,  and  not  of  the  charge,  and  yet  the  plaint  awarded 

' — s.  c.    good  ;  quod  nota.    Br.  Plaint,  pl.  16.  cites  30  Aff.  4. 

cited  8  Rep. 

49.  b.  and  fays,  Shard  took  a  diverfity  between  an  ancient  office  and  a  new  office,  and  that  in  the  laft 
cafe  the  plaintiflFmuft  (hew  what  fee  or  profit  is  granted  for  the  exercife  thereof;  becaufe  this  cannot 
have  fee  or  profit  appurtenant  A>  it,  as  an  ancient  office  may  ;  but  otherwife  of  an  ancient  office. 


Where  a  13-  In  affife,  the  plaint  is  good  of  a  corody  by  name  offo  many 

man  is  dif-  loaves j  fo  much  aUy  andfo  muchflejh^  and  bd,  a  week^  and  {hall  not 
^c/TStdyl  he  put  to  affife  of  rent  of  the  td.  for  it  may  be  part  of  the  corody. 
lieih.iu  not   Bf.  Plaint,  pl.  18.  cites  40  Aff.  I2, 

hayc  alVife 

of  the  entire  corody,  but  of  this  parcel  only,  and  net  fy  name  of  a  corody,  but  offo  maeh  Ortt  &c.    Br. 

Alliic*  pl-  3^^-  ciics  30  Afl.  4. 

'  Diffcifi* 


Diffeiib  tf fared  is  not  diffeifin  of  the  whole,  a*  ofcwody^  where  the  dtfleifin  is  s^  the  hread^  «r 
•ftbe  Uer^  or  of  the  chambtry  &c.  he  may  haveaflife  of  this  parcel  without  bringing  it  of  the  whole 
corody.    Br.  AfTifc,  pi.  76.  cites  21 H.  6.  9. 10.  per  Newton,  Pafton  and  Afliton.  S.  P.  and  if 

he  brings  Affife  of  the  whole  his  writ  (hall  abate ;  but  if  the  corody  be  e^4  /mi/m,  and  he  it  difeifedof 
piveaMfyy  he  (hall  plead  of  all  the  4  loaves.  8  Rep.  50.  a.  cites  3  E..3.  AOUe  175.  by  Scroopc,  and 
22  H.  6.  9. 

14.  In  afiife,  the  plaintiff  made  his  plaint  of  the  moiety  of  a 
piece  of  land,  containing  fo  much  in  length,  and  fo  much  in 
breadth ;  Tirwit  faid,  where  you  make  plaint  of  the  moiety  of  a 
fiece  of  land^  you  {hall  not  fay  the  length  and  breadth^  by  which 
be  amended  his  plaint,  and  made  it  of  a  piece  of  land  entire. 
Br.  Plaint,  pi.  2.  cites  9  H.  4,  3, 

15.  In  aflife  of  office  he  need  not  exprefs  the  profits  cf  the  office. 
The  fame  law  in  affife  of  a  corody  or  Jiewardjbip^  he  need  not  exprefs 
them  certainly,  but  generally  quod  dijfeiftvit  eum  of  the  fteward- 
(hip,  or  of  the  office  of  holding  Court.    £r.  Ailife,  pL  388.  cites 

^     .4.  2. 

16.  In  affile  rfan  offia^  the  plaint  (hall  not  be  of  the  office  and  S.  C.  cited 
tf  the  fees  andwages^  for  this  rs  of  one  thing  twice  in  plaint,  but  J^  ^^'  ^ 
m?Jl  fay  of  an  ^ce  cum  pertinentiisy  and  (hall  not  fay  that  the  — |'p?'Brl 
office  voided  by  refignation,  and  he  was  admitted,  but  (hall  fay  l^aint,  pi. 
that  it  voided  and  he  was  admitted,  and  if  he  fhews  caufe  of  the  3»-  cite«S 
vsidanccy  it  feems  that  he  fliall  fay  that  it  was  by  death  orfurrender.  '  ^'  ** 
Br.  Plaint,  ph  19.  cites  8  £•  4.  22. 

17.  In  affile  of  the  office  of  one  of  the  Clerks  of  the  Crown  in 
Chancery^  the  plaintiff  had  a  verdid,  and  it  was  moved  in  arreft 
of  judgment  for  that  no  title  is  found,  becaufe  he  did  not  Jbew 
that  there  was  fuch  an  office  at  the  time  of  the  grant ;  fed  non  aJ- 
Iqcatur;  and  alfo  that  he  did  not  Ihew  what  he  ought  to  do^  nor 
what  hefhould  take  for  his  labour^  and  yet  it  was  held  good,  and  it 
was  an  office  of  one  of  the  Clerks  of  the  Crown  granted  to  2^ 
and  yet  held  good.     Br.  Affife,  pi- '95.  cites  9  £.  4.  6. 

18.  In  affile  of  ^rr  of  parkerfhip,  ftewardlhip  &c.  he  need  not  r   208  1 
flfew  how  the  office  commenced ;  but  contra  of  rent-charge^  rent-feck^ 

and  common  in  grofs ;  for  thefe  are  againft  common  right,  which 
offices  are  not.  Br.  Affife,  pi.  95.  cites  9  £.  4.  6.  Baggot's 
Cafe,  per  Brian.        ' 

19.  In  affife  the  plaint  was  de  officio  MagiUri  Ludorum  Pila- 
ram  Palmarum,  anglice,  the  office  of  the  Matter  of  the  Tennis 
Plays,  by  grant  of  the  King  for  life,  by  force  whereof  he  was 
feifed  of  the  faid  office  with  the  appurtenances  for  his  life,  and 
the  profits  thereof  had  taken  and  received  to  his  own  ufe  till  by 
the  defendants  diffeifed.  The  whole  Court  held,  that  where 
the  grant  was  in  Engliih,  viz.  of  the  office  of  the  King's  Tennis 
Plays  &c.  it  fliall  have  a  reafonable  fenfc,  viz.  the  Tennis  Plays  for 
the  King*s  houfehold,  and  not  only  when  the  King  himfelf  plays  in 
his  royal  pcrlon.     8  Rep*.  45.  b.  Mich.  6  Jac.  C.  B. 


(O.) 


4o8  afjffft. 


(D.  a)      Declaration  and  Plaint  in   Aflife^    Title 

therein. 

M 


of  the  King  in  the  time  of 
Tather  was  of  the  qi^arrelof  T»  Earl  of  Lancafter,  and  his  father 
died,  and  this  plaintiff' as  heir  fuedto  the  Kingy  and  obtained  the 
land  by  livery^  and  fo  was  he  feifed  till  by  the  defendant  diffcifed, 
and  this  admitted  a  good  title  without  fbewvig  horju  his  father  cam 
[to  it,  and]  w//Atfttf  [{hewing  any]  title  of  right  \  quod  nota,  i>y 
award.     Br.  Titles,  pi.  15.  cites  2  Aff.  9. 

2.  In  afEfe,  the  plaintiff  made  title  to  a  reverjion  by  grant  of  the 
defendant,  and  dldnotjhcw  deed,  and  therefore  it  was  held  no  title, 
quod  nota  bene.     Br.  Title,  pi,  17.  cites  8  Aff.  11. 

3.  In  aflife  the  tenant  pleaded  leafe  by  R,  his  anceflor  whofe  heir  .j 
&c.  to  K.for  termoflife^  who  aliened  in  fee^  by  which  he  enierti 

for  the  forfeiture  as  heir  of  his  anceflor^  and  tht  plaintiff  claiming  ai 

heir  of  jf,  where  he  was  a  baflard^  entered  &c.   the  plaintiff JaU 

frotejlando^  that  he  Is  not  a  bajiardy  i^  pro  placitOy  that  he  £ro«git 

afftfe  againfi  the  leffee  and  alienee  and  recovered,  at  which  time  ibis 

now  tenant  had  nothing  nor  ever  before^  and  becaufe  the  judgment 

was  againfi  afiranger  which  fhall  not  bind  this  tenant,  nor  is  there 

fuppofed  to  be  elder  title,  of  which  the  eftate  of  the  anccftor  of  the 

tenant  fhaU  be  mefne  &c.  therefore  per  Cur.  this  is  no  title.    Br. 

Titles,  pi.  45.  cites  10  Aff.  20. 

Isafllfcof         4,  Iji  aflife  of  common  J  the  plaintiff  (hall  «^f  have  aflife  w/Vfoirf 

Stie  wa8*!wt  fi^^"Z  '*^  ^'^'^  ^^^  *is  in  his  plaint,  quod  nota  bene.    Br.  Affifc, 

fct  forth  in    pi.  199.  cites  15  Aff.  5. 

tiie  count, 

ani  therefore  itwas  infifted  that  the  demandant  ought  to  be  nonfuited  ;  but  the  writ  being  retumable 
that  day,  was  ex  gratia  Curiae  adjourned  to  the  morrow  afterwards,  and  if  the  demandant  did  not  thea 
siake  a  title,  he  muft  be  nonfuited.  3  Mod.  273.  Hill,  i  W.  &  M.  in  B.  R.  Savier  v.  Lenthall. 

5.  Aflife,  formedon,  the  tenant  pleaded  acknowledgment  of  right 
by  fine  without  warranty  to  one  A^  que  ejlate  he  haSy  and  the  de- 
mandant f  aid  that  the  fame  anceflor  had  only  for  term  of  life^  the  rt^ 
verfion  to  him^  and  aliened  in  fee  &c.  and  he  within  age  by  b  years 
entered,  andfo  was  he  feifed  &c.  and  it  was  held  a  good  title,  with' 
out  jhewing  how  the  reverjion  was  to  him ;  for  the  fame  caufc  the 
other  took,  he  took  for  his  title.     Br.  Titles,  pi.  16.  cites  16 
Aff  I. 
[  2^    J       6.  In  affife  the  tenant  pleaded  bar  by  efcheai  of  his  tenant^  and 
*gave  colour  to  the  plaintiffs  and  well ;  the  plaintiff faidy  that  I  was 
feifed  and  infeoffed  him,  andfo  was  he  feifed  till  dijjeifedy  and  no  tide, 
per  Cur.  for  he  has  not  traverfed  we  bar  nor  confejfed  and  avoidii 
ity  and  fo  it  feems  that  it  is  no  bar  at  large,  quaere  inde.    Br. 
Titles,  pi.  46.  cites  27  Aff.  71. 

7.  Aflife  by  executors^  and  they  were  in  a  manner  compelled  /« 


Jh^ivczafe^  icilicet,  title  in  the  plaint^  and  fothcv  did,  fcilicet,  that 
ike  tenant  was  bound  in  a  ftatute  merchant  to  toe  tejlator^  and  the 
executors  fued  execution  for  non-payment,  and  was  feifed  and  dif- 
foifed  by  the  tenant ;  the  tenant  Jaid  that  he  paid  the  money  to  the 
ttftator^  andjhtwed  thereof  acquittance^  &  non  allocatur,  but  the 
affile  awarded  whether  execution  was  made  or  noty  without  enquiring 
of  the  payment  or  acquittance  ^  for  if  it  be  fo,  then  he  {ball  have 
aii4itti  querela.     Br.  Ailife,  pi.  279.  cites  ^8  AiT.  7. 

8.  In  aflife  the  tenant  pleaded  bar^  and  the  plaintiff  Jaid  that  the 
tenant  himfelf  was  feijedy  and  infeoffed  hinty  and  fo  tups  ht  feifed  till 
di/Jei/ed  &c.  and  good  title  by  feoflinent  of  the  tenant  himfel^ 
quod  nota ;  and  if  it  ""be  found  fot  the  plaintiff,  the  defendant 
&all  go  to  prifon  for  the  entry  againft  his  own  feoffment*  Br. 
Titles,  pi.  47.  cites  28  Afll  8.  "" 

8.  In  aflife  the  tenant  pleaded  a  recovery  againjl  the  anceflor  of 
the  plaintiffs  \\&faid  that  his  anceflor  died  feifed  after^  this  is  no  title 
without  mewing  how  he  came  by  it  after  the  recovery y  quod  nota. 
Br.  AiEfe,  pi.  411.  cites  P.  32  E.  3. 

9.  So  if  the  title  had  ht^n  found  by  verdi£i  [to  be^  after  the  re* 
covfiryj  quod  nota.  Ibid. 

10.  Aflife  of  common  in  plfcary  in  T.fromfuch  a  place  tofuch  a  Br.nani^ 
plfue^  aud  becaufe  it  was  oi profit  apprender  in  alieno  foloy  he  was  pi.  ir-citei 
compelled  to  fliew  tide,  quod  nota,  title  in  the  plaint,  by  which  ^'  ^ 

be  ihewed  that  A.  was  feifed  of  the  manor  of  B.  with  the  pif- 
cary  appurtenant,  and  granted  the  manor  with  the  pifcary  &c. 
Br.  Aflife,  pi.  337.  cites  34  Afl!".  11. 

1 1.  Of  a  thing  which  bears  countenance  to  be  againft  common  right y  Br.  Aflife, 
the  plaintiff  (hall  make  title  in  his  plaint,  as  oidjftoe^  common  &c.  P*- n-c^q 
Contra  of  a  rent^  though  it  be  rent-charge  or  rent-feck  ;  for  it  a  titic  muft 
may  be  irntendcd  rent  fervice  till  title  be  made,  quod  nota.  Br.  Plaint,  be  made  for 
pL  I.  cites  7A  H.  6. 7.  -  V"* 

^  *^^  I  charge  or 

rent  feck, 

lut  the  firft  pofieiTion  without  any  other  title  feryes  in  an  aflife  of  Und.    Jenk.  42.  in  pi.  7a. 

In  alTifc  for  the  office  of  one  of  the  clerks  of  the  Privy  Signet*  it  was  ruled  that  where  'tis  brotigbe 

fir  a  tbltv  agalnji  common  rights  the  demandant  ought  to  ma(t  title  in  bis  count  ffecially ;  but  where 

it  I5  Sroughtior  lands  &c.  there  it  hdeJiieroienemcntogtntriWy.  Sid.  73.  pi.  3.  Pafch.  14  Car   2* 

B.  K.  Wjndebanke  V.  Bcere.         ^*. 


i 


12.  A  man  (hall  make  good  title  in  aflife,  by  faying  that  J.  N. 
tuas  feifed  in  fee  t<t  the  ufe  of  IV,  P.  which  IV ^  P.  infeoffed  the  plain- 
iiffy  who  was  feifed  and  diffeifed  ice,  without  (hewing  what  perfon 
made  the  feoffment  to  the  ufe  of  \V.  P.  or  how  the  ufe  com- 
menced.    Br.  Titles,  pi.  6j.  cites  36  H.  8#     ■  •  ^ 

13.  In  affifc  of  a  portion  oftythes^  exception  was  taken  that  the 
title  was  double,  becaufe  the  demandant  prefcribed  in  the  prior  of 
S»  &c.  but  held  contra  ;  for  the  feifm  of  the  portion  oilly  does 
not  make  good  title  in  the  prior  of  S.  no  more  than  of  a  rent  or 
of  any  other  thing  or  profit  in  the  foil,  or  fee  of  another,  which 
commenced  againft  common  right ;  becaufe,  in  all  other  cafes, 
the  commencement  thereof  mufl  neceffarily  be  alleged  by  him^  who  is 
t9  make  title  thereto^  whether  he  be  privy  thereto  or  a  ftranger ; 
for  it  is  againft  reafon  to  charge  the  inheritance  or  franktene- 

ment 


«09  ^^U* 

ment  of  anothery  without  {hewing  a  fubftantial  foundation  there- 
of.    D.  83.  a.  b.  pi.  77.  85.  b.  pi.  90.  Pafch.   7  £.  6.  Briftol 
(Dean  and  Chapter)  v.  Gierke, 
t   21O  J       2^^  ^ji  ^ffife  of  land  does  not  compnhend  a  f/V/r;  it  is  founded 
only  upoil  thefeiiin  and  difreifin.    Jenk.  42.  in  pi.  79. 

(E.  a)    Declaration,  and  Plsdnt  in  Affife.    By  what 

Name. 

.   I*  TN  aflife  of  efiovers,  title  (hall  be  made  in  the  plaint,  fcilicet, 
^  de  libero  tenefnento  Juo  tn  dale^  and  iball  make  his  plaint  of 
reafonabU  ejlovers  apprerider  ice.  fcilicet)  houfe-booty  hay-boot^  to 
build  a  new  houle>  and  to  repair  the  old ;  and  to  inclofe,  and  to 
burn  in  his  chamber,  hall,  and  to  wafh,  brew,  and  bake  from 
year  to  year,  In  20  acres  of  woody  by   view  of  the  forefter,  or 
Without  view  &c,  appurtenant  to  his  houfe  in  dale.     Br.   Plaint, 
pi.  33.  cites  4  E.  2.  and  Fitzh.  Aflife  451. 
Br.  Nofme,       2.  Where  a  man  is  oufted  of  his  guardianfhip  of  a  chapel  &c. 
P*-  37-  cite*  ly  Qfi'g  ^]jQ  has  colour,  as  by  an  undue  deprivation  of  the  ordinary, 
5r.  Depo-     ^^  ought  tofue  to  be  reft  or ed  to  the  name^  before  he  brings  fuit  by  this 
fition,pl.7.    name  j  but  if  be  be  oufted  by  him  who  has  no  colour ,  there  be  (hall 
cites  s.  C.     bring  aflife  by  name  of  guardian,  quod  nota  difFercntiam  bene^ 
Br.  Aflife,  pi.  187.  cites  13  AflT.  2. 

(F.  a)     Plea  in  Bar.     Good. 

I,  TN  aflife  the  tenant  Jhewed  that  he  himfelf  was  feifed,  and  leafed 
•*•  to  A,  upon  condition  i^c.for  life^  who  leafed  his  ejlate  to  the 
plaintiffs  who  broke  the  condition^  and  jhewed  how,  and  by  which 
he  entered  without  doing  wrong  $  judgment  &c.  and  the  a(B(e 
found  accordingly,  by  which  the  plaintiff  took  nothing  by  his 
writ.     Quod  nota.    fir.  Aflife,  pi.  153.  cites  10  AIL  9. 

2.  In  aflife  the  tenant  f aid  that  A,  leafed  to  the  plaintiff  for  liftj 
vtho  furrendered  his  eft  ate  to  his  leffor^  whofe  ejlate  the  tenant  has^ 
judgment  if  aflife  \  and  becaufe  he  was  a  Jlr anger  &c.  the  a(Cfe 
was  adjudged  ;  for  by  this  ht  fl?all  anfwer  to  the  oufter  made  by  his 

feoffor,  and  not  to  the  oitjier,  which  isfuppofed  to  be  made  by  bimfelf, 
Br.  Aflife,  pi.  161.  cites  11  Aflf.  i. 

3.  In  afTife  purparty  was  pleaded  in  bar  between  parceners^  and 
the  ^\^2i  goody  without  faying  that  the  plaintiff  was  feifed  of  his  party 
and  the  plaintiff faidthat  they  held  in  common,  abfque  hoc  that  purparty 
was  ever  made  inc.  and  the  aflife  awarded.  Br.  Aflife,  pi.  176. 
cites  I J  AflT.  29. 

4.  In  aflife  2  put  them  in  arhitrement^  of  whom  the  one  has  nm 
title,  and  award  is  made  between  them  that  they  fl^all  hold  in  com*' 
morty  it  is  a  good  bar  in  afTife,  though  the  award  be  not  in  writ- 
ing.   Quxre  tamen.  Br.  Affife,  pi.  182.  cites  12  A(r.  25. 

5.  Ia  alEfe  of  a  rent^charge  againjl  a  feme  and  others^  itic/eme 

pleaded 
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jlicdid  that  Jbi  was  endowed  before  the  charge  nmmencedj  and  the 
plaiatiff  compelled  to  anfwer  to  it.  Br.  Affife,  pi.  184.  cites  12 
Aflf.  40. 

6.  In  ziBfcutlatury  in  trejpafs  was  pleaded  in  bar^  and  the  plain^ 
tiff fiewed  thereof  chzner  of  pardon^  and  had  affife,  notwithftand- 
ing  that  he  did  notjhew  title  after  the  utlawry.  Brooke  fays,  Miror 

that  outlawry  in  crefpafs  (hall  be  a  bar.     )ir.  Aillfe,  pi.  189.  cites  L  ^^  <   J 
ijAffs. 

7.  In  ailife  it  Is  a  good  plea  that  the  land  was  given  to  the  tlain^* 
tiff  and  this  defendant^  and  to  the  heirs  of  the  defendant^  and  that  th§ 
plaintiff  aliened  infee^  by  which  the  defendant  entered  far  alienation 
tohisdifinheritance,  and  a  good  bar ;  but  it  feems  that  of  the  one 
moiety  thi$  was  diifeifin  to  the  plaintiff,  and  of  the  other  moiety 
alienation  to  his  difmheritance.  Br.  Aflife,  pi.  205.  cites 
j5Aff.  II. 

8.  In  afiife  the  tenant  faid  that  his  father  was  feifed  in  fee^  ani 
Jiedfeifed^  and  M.  mother  of  the  tenant  (who  then  was  an  infant) 
feifed  for  caufe  of  nurture,  and  married  the  plaintiff  who  aliened 
infee^  and  re 'took  to  him,  and  the  defendant  frejhly  at  full  age  /«- 
tefed\  and  admitted  for  a  good  bar.  Quod  noca.  Br.  Ailife,  pL 
206.  cites  16  Aff.  12-         . 

9.  In  affife  the  tenant  faid  that  the  land  defunded  to  the  plaintiff^ 
and  to  one  fV,  who  made  purparty^  fo  that  the  moiety  was  allotted  /# 
the  plaintiffs  whereof  he  is  now  feifed  at  his  will,  and  the  reji  to 
tbeothery  who  infeoffedthe  tenant ;  judgment  if  afiife,  and  a  good 
bar.    Br.  Ailife,  pL  245*  cites  22  AiT.  29. 

10.  In  ailife  the  tenant  ipXezdedjointenancy  by  fine  with  ajlranger 
natnamed^  and  the  plaintiff  replied  nient  comprife.  Per  Cur.  he 
ihall  not  have  the  plea,  nor  fole  tenant  the  day  of  the  writ  pur« 
chafed ;  for  jointenancy  is  at  the  common  law,  to  which  he  (hall 
have  no  anfwer ;  but  1/  it  was  by  deed^  the  writjhall  abate  by  th§ 
cQiomgn  lawy  and  fine  is  at  common  law,  fo  that  he  ihall  not  have 
the  plea,  that  fole  tenant  the  day  of  the  writ  purchafed,  as  \>j 
fiatute.     Br.  Affife,  pi.  92.  cites  24  £•  3.  36.  78. 

11.  Tenant  of  thefranktenementj  as  the  writ fuppofedy  is  no  plea 
in  ai&fe  ;  for  tne  writ  of  affife  fuppofes  no  tenancy  in  the  one  no 
more  than  in'the  other.  Br.  Affife,  pi.  92.  cites  24  £.  3. 36.  78. 

12.  In  affife  the  tenant  Jhewed  cujiom  in  the  fee  of  S.  of  which 
he  isJordj  and  that  tht  feme  Jhould  have  the  land  during  her  life^  if 
fie  held  herfelf  a  widow  \  and  that  if  (he  married,  that  the  lord 
ihall  have  it  for  her  life  \  and  (hewed  that,  fuch  widow  held,  and 
after  married,  and  he  as  lord  entered  &c.  £t  miror  that  he  did 
not  aver  that  flie  is  yet  alive  ;  and  the  plaintiff  not  cotf^mg  the 
^Jlomfaid^  that  long  time  before  thatjhe  took  the  firjl  baron^Jhe  her^ 
h^vaas  feifed  &c.  and  the  opinion  of  the  Court  was,  that  it  is  a 
good  title  of  her  own  feifin,  without  making  other  title :  quod 

iiota,  and  quaere  legem  inde.  Br.  Affife,  pi.  258.  cites  25  Affi  1 1-.  * 

13.  In  affife  the  tenant  entitled  himfelf  by  fine^  and  the  ejlatt  of  S.  P.  an^ 
At  plaintiff  mefne  between  the  fine  and  the  execution  thereof  fuea\  ^^  >fewtoa 
^it  wa*  awarded  a  good  bar.  Br.  Barre,  pi,  65,  cites  29  Aff.  i.  baiVqu^ 

fuit 


an  WfXt, 

conceflum  Br.  BaiTe«  pi.  16.  cites  21  H.  6.  17.  and  fays  it  it  faid  there*  that  the  direrfity  betwMft 
this  and  the  plea  of  a  rccorery  afainft  a  ftranger>  and  the  eftate  of  the  plaintiflTin  snefney  it  ia 
wn.  S  E.  3. 

14.  In  affife  in  O.  the  defendant  faid  that  the  tenements  are  in  B. 
and  not  in  O.  Judgment  or  the  writ,  and  if  &c.  [then  he  pleadsj 
jointenancy  by  charter  with  N,  &c.  Fifli  faid,  you  have  pleaded 
to  the  afEfe^  and  becaufe  you  have  pleaded  mifnomer  of  the  vill 
as  fole  party,  you  have  lo^  the  advantage  of  the  jointenancy ;  and 
fo  was  the  opinion  of  the  Court*  Br*  AfTife,  pi.  307.  cites 
30  Aff.  2. 

15.  In  ailife  feveral  tenancy  is  nopleoy  nor  in  attaint  founded 
upon  it )  for  in  afffe^  if  the  one  he  tenant  and  the  other  has  nothings 
it  is  fufficient.  Quod  nota  bene.  Br.  Affife,  pi.  311.  cites  30 
AiT.  24. 

i6.  In  affife  it  is  admitted  a  good  bar,  that  the  defendant  re* 
covered  damages  in  trefpafs  in  oyer  and  terminer  againji  the  plaintiffs 
and  had  this  land  in  execution^  which  monies  are  not  yet  leviedyjiiag* 
ment  if  affife.  Br.  Affife,  pi.  336.  cites  34  Aff.  8. 
£  212  ]  ly.  And  bv  fome  it  is  a  good  bar  in  affife  that  you  oufied  me^ 
upon  which  X  freihiy  re-entered  &c«  Br.  Affife,  pK  30.  cites 
45  E.  3.  24. 

18.  Affife  again/1  tenant  by  the  curtefy  and  the  heir,  and  pending 
the  writ  the  tenant  by  the  cnxtety  fur  rendered  and  died^  and  the  heir 
pleaded  the  defceni  pending  the  writ  to  the  writ,  and  yet  the  heir 
was  awarded  to  anfwer,  and  the  writ  did  not  abate ;  for  though 
he  (hall  be  now  in  by  defcent,  yet  at  firft  he  came  to  the  land  by 
his  own  2j&  who  made  the  furrender.  Quaere  if  he  may  plead 
fuch  defcent  in  bar.  It  feems  that  he  (hall  not ;  for  it  was 
pending  the  writ;  but  Rolfe  made  his  challenge  to  be  entered. 
Br.  Affife,  pU  loi.  cites  i  H.  6.  i. 

19.  In  entry  in  nature  of  affife,  there  the  tenant  faid  that  J. 
his  brother  wasfeifed  infecy  and  diedfcifed,  and  he  entered  as  beir^ 
andwasfeifedttUhy  the  demandant diffetfed^yr^xiYftix^  heentered, 

\  judgment  &c.  and  no  plea  per  Cur.  by  which  he  faid  ut  fupra, 

abfque  hoc  that  he  diffeifed  him^  pri/i jdjid  the  other  e  contra. 

Martin  ordered  the  clerk  to  enter  no  more  but  whether  he  diffeifed 

him  or  not,  quod  nota.     Br.  Affife,  pi.  68.  cites  8  H.  6,  2. 

^:  T'  Y'  ^^'  ^^  *^^^^  *^  tenant  pleaded  recovery  againji  arranger,  and 

becaufiln     '*'  e/iate  of  the  plaintiff  mefne  between  the  title  of  his  writ  and  the 

thhcafeno    recovery^  this  is  a  good  bar.  Br.  Barre,  pi.  26.  cites  21  H.  6.  17. 

dcrccntcan    per  Newton. 

toll  h)s  entry  ^ 

♦ftor  this  recovery.  Kelw.  xo6.  b.  pi.  lo.  Cafus  inccrti  tcmporis.— PL  C.  26.  b.  Arg.  cites  S.  C. 

^  21*  The  ttmnt  pleaded  that  A.  was  feifedy  and  leafed  to  B.for 
life  J  and  afterwards  E.  granted  the  reverjion  to  the  now  tenant  in 
ftCy  and  the  tenant  attorned,  and  afterwards  aliened  to  T.infecy 
upon  whom  he  entered  for  the  difinheritance^  and  the  title  of  the  de-* 
mandant  mefne  between  the  alienation  and  the  entry ^  and  no  plea  per 
Newton,  for  it  may  be  true  that  the  eftate  of  the  tenant  is  mefne 
&c.  and  yet  it  may  be  that  the  father  of  the  demandant  diffeifed  the 

alienee^ 


ulurufy  and  diedfiifej^  and  this  demandant  in  ly  defcent  j  in  which 
cafe  the  entry  of  the  tenant  is  not  lawful ;  but  Afcue,  Porting, 
and  Martin  held  it  a  good  bar,  becaufe  it  is  good  to  a  common  tn^ 
Unt^  and  if  there  is  fuch  fpccial  matter,  the  demandant  may 
fhew  it.     Br.  Barre,  pi.  26.  cites  21  H.  6.  17.     ■ 

22.  In  affife  the  tenant  pleaded  that  he  was  feifed  till  by  JV.  dif-  Kel.  103. 
feifedj  upon  whom  he  entered^  andthe  ejlate  of  the  plaintiff  mefne  be-  ^"S   .      ^ 
tween  the  dineifm  and  the  re-entry.  Per  Newton  this  is  no  bar  ;  tcmporis, 
but  P*ulth.  Afcue,  Yelvcrton,  Porting*  and  Markham,  e  contra,  ffcms  to  be 
held  it  a  good  bar,     Br.  Barre,  pi.  26.  cites  21  H.6.  17.  fayfthafbe- 

caul'c  it  may  , 
l>e  that  the  plaintiffcame  Xo  the  land  by  defcent)  or  by  feoSfment  by  one  who  was  in  by  deiceot,it  is 
BO  plea.  Ibid.  106.  in  pi.  20.  S.  P. 

23.  But  that  otherwife  it  is  where  the  tenant  pleads  that  he  in^ 
feoff?dy,  upon  conjideration^  and  that  he  entered  for  the  conftderation 
broken^  and  that  the  ejlate  of  the  plaintiff  is  mefne^  this  is  a  good 
plea,  becaufe  he  may  enter  upon  any  defcent.  *KeIw.  103.  b. 
pi.  8. 

24.  5*0  if  he  alleges  that  his  tenant  who  holds  of  him  aliened  in  S.  P.  be- 
mortmainj  and  he  within  the  year  enter edy  and  the  ejlate  of  the  ^f^ '"  *^*" 
plaintiff  mefne  between  the  alienatioa  in  mortmain  and  his  entry,  fcent  cannot 
this  is  a  good  plea,  becaufe  in  thefe  cafes  the  entry  of  the  tenant  toil  the  entry 
is  not  tolled  by  any  defcent.     Kelw.  103.  b.  pU  8.  KeuJ^^ols 

b.  pi.  20. 
Cafus  incertl  temporiS)  and  cites  2  -£.  4.  6*  like  matter  of  entry  upon  the  ftatuce* 

25*  In  affife 'tf/*  2  houfes  it  is  a  good  plea  that  they  are  tofts^ 
and  not  houfes^  judgment  of  the  writ»  Br,  Aflife,  pL  397.  cites 
26  H.  6. 

26.  Leafe  for  years  is  no  bar  in  an  affife,  but  (hall  fay  nultort^  f  21"?  1 
and  give   the  matter   in  evidence.     Br.   Barre,  pi.   80.   cites 

5  E.  4.  3. 

27.  In  affife,  if  the^&/«/  is  of  an  acre  ofland^  the  tenant  may  fay 
that  it. is  an  acre  ofzuood  &c.  to  compel  the  plaintiff  to  ihew  title 
&c.     Br.  Affife,  pi.  497.  cites  i  H,  7.  4. 

28.  In  entry  in  nature  of  affife^  the  tenant  faid  that  J.  S.  was 
feifed'  till  by  D,  dijfeifed^  upon  whom  he  re-entered^  que  ejlate  the 
tenant  has^  and  no  plea,  becaufe  his  bar  does  not  comprife  title ;  for 
it  is  not  in  efFe£l  but  that  J.  S.  was  feifed,  que  eltate  he  has, 
which  is  no  plea  ;  but  if  he  fays  that  y,  S.  was  feifed  in  fee,  a  fid 
infeoffed  hiniy  and  gives  colour^  this  is  a  good  bar ;  for  there  is 
tide  I  and  alfo  it  is  not  good  becaufe  he  does  not  confefs  an  entry 
iybimfelfbut  by  J.  S.  and  in  this  agrees  5  H.  7.  1 1,  in  trefpafs  in 
confimiii  cafu ;  quod  nota.     Br.  Barre,  pi.  1.  cites  26  H.  8.  4. 

29.  A  man  may  plead  a  feoffment  in  affife  made  to  the  plaintiff  by 
the  defendant  by  deed  indented^  by  which  the  defendant  infeoffed 
the  plaintiff  upon  condition^  and  that  he  entered  for  the  condition 
broken ;  for  there  he  bound  the  plaintiff.  Br.  Affife,  pi.  483. 
cites  Littleton,  lib.  3.  tit.  Eftates  upon  Condition. 

Vol.  III.  R  (G.  a) 


(G.  a)     Pleas  in  Bar.     What  good.     Feoffment^ 

Releafe,  &c. 

I*  TN  affifc  the  tenant  pleaded  a  deed  of  the  ancejlor^  with  waf" 
•*  ranty  in  bar,  and  the  plaintiff  denied  the  deed^  and  procefs 
was  made  againft  the  witnefles  againft  the  next  feffions  \  and  fo 
f(ee  that  deed  of  the  anceftor  with  warranty  is  admitted  to  be  a 
good  plea  in  bar  in  aifife  of  novel  difleifin.  Quod  nota.  Br.  Affife, 
pi.  18.  cites  44  £.  3.  5. 

2.  In  afTife,  the  tenant  pleaded  a  feoffment  of  the  brother  of  the 
plaintiff,  rendring  renty  and  a  releafe  after  of  the  fame  brother  with 
warranty^  and  relied  upon  the  warranty,  and  admitted,  fir.  Affife, 
pi.  140.  cites  8  Air  4. 

3.  Aflifc  againft  the  baron  and  feme^  who  faid^  that  the  feme 
and  her  firjl  baron  leafed  the  tenements  to  the  plaintiff  for  years ;  the 
baron  diedy  the  term  expired^  and  this  baron  and  the  feme  entered  ^ 
judgment  if  affife  ;  and  held  a  good  bar,  and  after  the  defendant 
waved  the  plea,  and  pleaded  to  the  aflife ;  quaere  of  the  bar  at  this 
day.     Br.  Affife,  pi.  64.  cites  21  £.  3.  13. 

4.  Affife  of  common,  a  deed  of  releafe^  and  confirmatint  of  the 
father  of  the  plaintiff  was  pleaded  in  bar^  made  of  the  foil  to  the  tenant 

to  hold  in  feveralty  with  warranty^  and  becauie  the  deed  and 
warranty  go  to  the  land,  and  the  common  only  is  in  plaint,  there- 
fore no  plea,  but  the  affife  awarded,  for  this  does  not  extend  to 
the  common.    Br.  Affife,  pK  246.  cites  22  Affi  38. 

5.  In  affife,  the  tenant  pleaded  the  fe^fment  of  the  plaintiff  as 
afftgnee  in  bar^  &  non  allocatur,  per  Thorpe  Ch.  J.  and  Brooke 
fays  it  feems  to  be  good  law ;  otherwife  it  feems  of  a  feoffment 
with  warranty,  relying  upon  the  warranty.  Br.  Affife,  pi.  298. 
cites  29  Affi  24. 

6.  In  affife,  the  tenant  foid 'that  the  plaintiff  infeoffed  him  in 
exchange  for  other  land  in  Jl).  whereof  the  plaintiff  is  yetfeifed^  and 
held  a  good  bar,  for  it  is  notfimply  a  feoffment^  but  upon  the  mat- 
ter the  plaintiff  has  quid  pro  quo,  and  fo  k^  feoffment  is  no  bar. 
Br.  Affife,  pi.  314.  cites  30  Aff.  40. 

^  214  ]  7-  In  affife,  the  tenant  pleaded  a  devife  in  bar  SLCCording  to  the 
cuftom  of  the  vill  of  N.  and  J.  your  father  devifed  the  land  &c. 
judgment  if  affife.  Perfey  faid,  he  does  not  plead  warranty 
againft  us,  nor  any  thing  to  which  wc  are  bound  to  anfwer  ;  but 
the  opinion  of  the  Court  was,  that  it  is  a  good  bar  though  he  did 
not  allege  the  devife  to  be  executed  j  for  the  law  intends  it,  if  the 
contrary  be  not  (hewn,  by  which  the  plaintiff  traverfed  the  de- 
vife. Br.  Affife,  pi.  320.  (319)  cites  31  Aff.  8. 
S.  P.  as  to  8.  A  Icafc  by  the  plaintiff  to  the  tenant  for  Ufe^  or  afeoffhunt^  is 
the  feoff-      ^^  f,^j,  1^  ^jjpj-^^  f-^j.  fi^^jg  amount  to  nul  tort,  and  fhall  be  given  in 

wtmlofa     evidence.     Br.  Affife,  pi.  352.  cites.  38  Aff.  26. 

leajcf^r 

llj'c^  if  he  relics  upon  the  rcTcrfion  by  a  warranty ;  quod  aoia.     Br.  Affifc,  pi,  380.  cites  6  H.  7.  14, 

S.  P.Br.  Q.  Trefpafo  in  affifo,  the  defendant  pleaded  ^zfeoffmnt  of  the 


I 

flaintlffnuide  to  him^  this  is  no  plea,  for  it  does  not  amount  but  £ite3  4H.  6. 
to  nul  tort^  nul  diffeifin  \  %  but  if  he  pleads  the  feoffment  of  the  ^  ^{^j^^* 
tlaintiffto  J.  N,  whofe  ejlate  he  haSy  this  is  a  good  plea  without  Martin  J. 
giving  colour,  per  Pigot }  quod  nullus  negavit;     Br.  Afiife,  pi.  agreed. 
8i.  cites  IS  E.  4.  31,  n,*  Jj/- 

152.  cites  10  AS.  5.  add  the  plaintiff  wju  compelled  to  anfwer  to  his  own  deed.  Quod  noti. 

10.  Note,  per  Littleton  and  Vavrfori  that  it  was  held  by  all  thci. pij. 
the  juftices  of  England,  that  a  leafe  for  years,  the  reverfton  to  the  cJ^'w.'i! 
fla'intiffy  was  a  good  bar  in  aiTue.     Br;  Af&fe,  pi.  39:.  cites  cites s.C. 

18E.  4.  10.  AS.P.ac- 

11.  So  *for  term  of  life^  tht  reverfton  t6  the  plaintiff  hz.  Ibid,  "^flfl^^ 

12.  5d  oi^  feoffment  Infei  with  tOarranty^  and  relying  upon  the  6.  as  to  the. 
warranty,  ana  fo  it  feemed  to  them.    Ibid.  term  for 

years*  tho' 
this  plea  amounts  only  to  No  tenant  of  the  frankteiiement  named  &€■■'■  "      [The  Year  Boole  fayfi 
ithac  Littleton  (hevircd  to  Vavifory  coming  from  Weftminiler,  that  thefe  points  were  fo  held  by  all  the 

juftices  in  England.] ^Jenk.  142.  pi.  92.  cites  S.  C.  that  all  thefe  are  good.     But  the  lefle« 

lor  yean  cannot  plead  afTifanon I  becaufe  that  is  the  form  of  the  plea  in  bar  for  the  tenant  of  the 
Ereeholdt  the  leiiee  for  life  or  the  feoffee  ;  but  it  ought  to  pl«ad  the  faid  fpecial  nutter^  vis;  his  leafe 
for  years,  the  reveriion  to  the  plaintiff,  and  that  he  is  in  potteflion,  and  fo  in  without  wrong.  D.  246. 
b.  pi.  71,  72;  Hill.  8  Eliz.  Carew  t.  March.    S.  P.  as  to  the  affifa  non.  Lfeffee  for  years 

cannot  plead  in  bar  of  affife,  no  more  than  diflkifor  or  bailiff  Ac.  for  his  plea  fliould  be,  no  tenant  of 
the  franktenemcnt  named  in  the  affife.    D.  207.  a.  pi.  13.  Mich.  3  Sc  4£lig.  Co;  Litt.  229. 

'a.  S.  P. Jenk.  224.  in  pi.  ^3.  S;  P.  and  may  add,  and  if  notfo  found,  thenno  wronc,  nodiffeifin; 

*  In  aiBfe«  a  latfefor  life  and  rent  referved,  the  rtverjion  to  the  flainttff  impleaded  by  the  tenant^ 
wth  a  reliance  en  tie  rent  referved,  is  a  good  plea,  .and  not  otherwife  ;  and /d  of  a  fecffement  by  the 
^aintifftvitb  rvarran^^  it  is  not  a  plea  without  rc^i>^  on  the  vntrranty  ;  for  it  amounts  to  the  ge* 
neral  iffue,  and  is  douBle.  Rent  and  reveriion  make  a  warranty.  A  warranty  to  lefTee  for  years  is  no 
more  than  a  covenant,  and  is  not  a  warranty  to  vouch.     }enk;  214.  pi.  83. 

la  ^fe  of  rent,,  the  ttauit  pleaded  tint  be  bHd  the  rent  for  term  ofyears^  of  the  grant  of  the  an-* 
cep&r  of  the  plaint  iffi  andfoix  the  franktenement  in  tbeplaintiffijudgment,  if  during  the  term  be  ought 
to  have  affife  Uc.  Thel.  Dig.  215.  lib.  15.  cap.  4.  f.  2,  cites  44  Alt.  i.  and  fays  that  of  fuch  foml 
are  divers  bars  pleaded  in  the  Book  of  affife  by  guardians  in  chivalry,  tenants  by  ftatute  merchant* 
and  by  elegit*  and  cites  38  Aff4.  4H.  6.  a^; 

13.  In  an  affife,  if  the  tenant  pleads  that  hi  leqfed  the  land  to  the  ^^'  *>f  *f 
dimandant  for  year Sy  this  is  no  gocJd  plea,  becaufe  the  complaint  fay^hauil 
is  of  the  difieiiin  of  a  freehold,  and  by  this  plea  the  tenant  gives  plaintiff 
the  demandant  m  colour  to  have  gn  affife*    Kelw.  lOji  b.  pl«  6i  ^^^^^  ^ 
Cafus  incerti  temporis.  }^^  f^  , 

term^ 

yearts  which  Is  yet  continuing)  this  is  a  good  plea,  becaufe  he  has  confeffed  a  franktenement  in  the 
plaintiff;  and  aifo  this  reveriion  implies  in  itfelf  a  warranty,  to  Which  the  plaintiff  ihtU  be  compelled 
toaofwer.     Kelw.  103.  b.  ph  6.  Cafus  incerti  temporise 

14.  Evety  ihiln  (hall  plead  what  is  apt  and  pertinent  to  his  cafe, 
and  therefore  a  diifeifor  that  is  not  tenant  of  the  land  fhall  not 
plead  any  thing  that  concerns  the  tenancy  of  the  land,  as  a  re* 

kafe  of  a£lions  real  \  butheihall  plead  areleafe  of  a£lions  perfonal,  [  2t5  1 
or  any  other  plea  that  excufes  him  of  damages.     2  Inft.  414* 

15.  A  diffeifor  cannot  plead  that  he  is  not  tenant,  for  this  is  the 
ibrm  of  a  bar,  which  bar  nobody  can  plead  but  the  tenant  of  the 
freehold.  Jexik.  224.  ph  83. 

R  t  (M.  a) 
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(H.  a)    What  is  a  good  Plea  in  Baf .  Rccoreiy* 

!•  TN  aflife,  the  /^^tfw/  pleaded  in  bar  fi/7/  A^  himfelf  recovered  th4 
-*•  yZz^i/  tenements  by  ajjife  againfl  A,  and  B.  then  tenaniSy  ani 
the  ejiate  that  the  plaintiff  had  was  by  abatement  upan  y.  pending 
the  writ  &c.  judgment  ccc.  and  it  was  held  a  good  bar.  Br.  AfSfe, 
|>1.  143.  cites  9  Air.  10. 

z.  In  aflife  the  tenant  pleaded  a  recovery  of  the  fame  tenements 
before  the  fame  jujiices  in  afpfe  againji  the  plaintiff.  The  plaintiff 
fa'td  that  It  was  of  other  tenements  taken  by  the  firft  jurors  and 
others,  and  the  other  e  contra,  and  procefs  made  againji  the  firft 
jurors^  and  by  them  and  others  it  was  enquired  if  they  were  the  fame 
tenements  or  not,  and  did  not  fay  that,  not  comprifed  ;  for  this  Jhall 
he  tried  immediately^  becaufe  judgment  m  affife  is  quod  recuperet 
per  vifum  jar,  and  not  fo  in  other  cafes.  Br.  Aflife,  pi.  236.  citcS 
22  AiT.  ]6. 

3.  In  afffe  of  tenements  in  B.  the  tenant  pleaded  a  recovery  in 
afffe  again/i  the  plaintiff  himfeif  of  the  fame  tenements  in  S.  and  the 
fame  tenements  put  in  view,  and  he  recovered,  judgment  if  aflife 
&c.  and-  the  plea  awarded  good  per  Curiam,  by  which  the  de- 
mandant faid  that,  not  put- in  view,  and  fo^  not  comprifed  ^  and  the 
other  e  contra.  Br.  Aflife,  pi.  28.  cites  44.  £•  3.  4.  and  18  AiT* 
i6.  19  E.  3.  Fitzh.  Aff.  77.  and  23  Aff,  i6. 

4.  If  the  tenant  makes  a  bar  at  large^  the  plaintiff  makes  title 
by  recmfery^  and  the  tenant  deftroys  the  recovery  by  proving  it  to  be 
void  I  it  is  no  plea  without  making  to  himfelf  title ;  for  if  the  plain- 
tifF  was  in  by  a  void  recovery,  ft  is  no  refort  to  the  tenant ;  for 
It  is  not  lawful  for  the  tenant  to  enter  upon  him,  if  he  has  not 
title ;  and  fo  iee  that  the  tenant  fhall  not  avoid  the  title  of  the 
plaintiff  without  making  title  to  h>m(e}f.  Br.  Aflife,  pi.  103.  cites 
36  H.  6.  33.  34. 

5.  If  a  man  brings  a  writ  of  y^wW/  entry  againfl  me,  and  my 
entry  is  found  lawful,^  and  after  he  brings  afHfe,  this  recovery  ihail 
be  a  bar  of  the  aflife,  -if  the  aflife  be  of  the  fame  entry^  but  not 
€)therwife;  per  Brian,  and  affirmed  by  all  the  juftices.      11 
H»7,  i6.  a.  p}.  iz. 


(I.  a)    What  is  a  good  Plea  in  Bar,   Seifm  in  the 

Plaintiff. 


S.  C— fn 

skflilc  of  rent-cbarge  it  was  pleaded,  that  tie  plaintiff  vf as  feiftd  of  the  jranktemmtnt  of  the  land^^ 
^"tvhich  Sec.  the  day  ofiLe  ^urit  purchaf-d  ice,  upon  which  the  affife  was  taken,  and  found  that  tht 
f  /;    H  plaintiff  cofttinuai/y  tcok  the  profits  &c.  by  which  the  writ  was  abated,    l^aere,  for  it 

I     2  > "   J  mav  be  diat  ht  kaijM>Xking  but  at  aiWtlicr's  Will.     Thcl.  Dij.  14S.  lib.  1 1.  cap.  35* 
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2.  In 


1.  In  affife  the  tittant  pleaded  to  the  afltfe^  fjr  i^'V/^  which  n* 
mainedfor  default  of  juror i^  and  at  another  day  the  tenant  came  in 
fr^per  ferfon^  and  [aid  that  the  plaintiff  h4id  recovered  of  him  the 
fend  tenements  pending  the  writ,,  and  after  leafed  to  him  again  for 
years^fo  is  the  plaintiff feifed  of  the  franktenement-j  judgment  of  the 
writ,  and  had  it,  notwirhftanding  that  certification  does  not  lie  of 
k.  The  reaibn  wasvinafmuch  as  this  comes  of  later  time^  by  which 
the  plaintiff faid  that  the  defendant  has  continued  his  ejiatt  by  dif 
[eiftny  abfque  hoc  that  he  took  auy  ejiate  of  him^  and  they  were  at 
iffue  upon  thisy  and  the  afftfe  charged  over  of  the  feifin  and  diffeifm. 
Br.  Aflife,  pi.  158.  cites  10  Afi*.  24. 

3.  In  aflife  againji  2,  the  one  faid  that  the  plaintiff  was  feifea 
the  day  of  the  writ  purchafed  icc^  and  becaufe  the  otber  pleaaed  as 
tenant^  he  was  oufted  of  this  plea  ;  therefore  it  feems  none  (hall 
have  this  plea  but  the  tenant,  and  not  difTeifor,  Br.  Aflife,  pi. 
268«  cites  26  AiT  49. 

4.  In  ailife  the  tenant  faid  that  AT.  was  feifed  in  fee^  and  died 
feifed^  and  the  land  defended  to  2  daughters^  who  entered  and  made 
purparty^  and  conveyed  by  defcent  from  the  one  to  himfelf  and  from 
the  oiher  to  the  plaintiffs  and  that  of  the  moiety  the  plaintiff  is  feifed 
at  will  \  and  the  plaintiff  faid  that  the  one  daughter  was  file  feifeOy  and 
£edfeifedy  and  conveyed  to  himfelf  and  the  other  maintained  his  bar^ 
and  traverfed  the  file  dying  feifed.     Bn    A  (life,  pi.  285.   cites 

28  A(r.  30. 

5.  In  aflife  the  tenant  faid  that  A,  was  feifed  in  fee^  and  £ei 
feifed^  and  the  land  defended  to  the  plaintiffs  ana  to  B.  and  C,  which 

ejlate  ofB.  and  C.  the  tenant  has^  and  the  plaintiff  is  feifed  of  the 
2d  pari  at  will\  judgment  if  aflTife  of  2  parts  &c.  and  a  goodfbar. 
Br.  Affife,  pi.  297.  cites  29  Aff.  22. 

6.  In  a(Efe  of  rf«/,  the  tenant  pleaded^  hors  de  fin  feej  and  the 
plaintiff Jhewed  deed  of  rent  charge^  upon  which  the  tenant  rejoined^ 
that  the  plaintiffs  by  force  of  a  recovery^  had  upon  falfe  title^  is  feifed 
ef  parcel  of  the  land  charged  ice.  and  held  per  Cur.  that  the  tenant 
(hall  not  have  this  plea  after  hors  de  fon  fee  pleaded  ;  yet  the  affife 
was  charged,  and  found  that  the  plaintiff*  was  feifed  of  parcel  &c« 
yet  the  plaintiff  recovered,  and  the  rent  was  apportioned,  becaufe 
the  tenant  did  not  fay  any  thing  to  the  contrary,  but  it  was  faid 
that  the  rent  (hould  be  extindl  for  all.  Thel.  Dig.  149.  lib.  1 1« 
cap.  35.  f.  10.  cites  30  AfT.  12.  and  that  fo  it  is  agreed,  if  the 
plaintiff  comes  to  parcel  by  purcbafey  but  otherwife  it  is  if  he  comes 
to  parcel  by  defcent  \  cites  34  AiT.  I5« 

^  a)  What  18  a  good  Plea  in  Ban    Mifnofmer. 

Want  of  Addition^ 

I,  TN  affife  the  defenddnt  pleaded  mlfnofmer^  and  if  Ac.  hors  de 

^  fon  fee.     There  hors  de  fon  fee  is  void  ;  for  it  is  a  bar,  and 

the  conaufion  of  the  (irft  plea  ;  and  if  it  be  not  found,  nul  tort 

jl(c,  it  is  the  general  ifTue^  and  then  the  bar  comes  too  late,  as 

R3  tho 


«i<5  mite: 

the  general  ifTue  is  gone  before.     Br.  Aflife,  'pi.  433.  citei 

3  E.  3.  15.  and  Fitzh.  Affifc  172. 

2.  it  was  held  that  tenant  in  affife,  who  pleads  mifnofmer  of  him-' 

felf^  Jball  not  fay^  et  ft  trove  foit  he,     Thcl.  Dig.   123.  lib.  II. 

cap.  5.  f.  4*  cites  Mich.  5  L,  3.  224* 
i   ^»7  ] 

^fd'iT  3*  ^^^^'  Dig-  123-  Hh.  II.  cap.  5.  f.  5.  fays  that  Mich.  5 
iLziimr  ^"  3*  *37'  ^'^  opinion  is,  that  the  dijfeifor  Jball  not  pkad  mifpnjion 
abate  the  of  his  name^  and  that  in  affife  of  rent  the  mifnofmer  of  tenant  of 
writ  3f  af.  parcel  of  the  tenements^  of  which  &c.  Ihall  not  abate  the  writ  but 
^«  be*     only  for  himfcif. 

iveli  nawted, 

Thel.  Dig.  laj.  lib.  11.  cap.  5.  C  5,  (kU) cites Pafch.  10  E.  3.  501. 

^.  ?f  one  (hall  plead  mifnofmer  of  the  vill  but  the  tcrten^nt 
Br.  AiTife,  pi.  197.  cites  14  AfT.  16. 

S.  P.  Br.  c.  Affife  in  D.  it  is  no  plea  that  there  are  2  Z).'j,  tf«J  w«^  zc/z'/A- 

47i.*citt«     ^''^  addition ;  for  the  plaintifFfliall  recoyer  by  view  of  the  jurors, 

14  E.  3.       Br.  Affife,  pi.  304,  ci^s  29  Aff.  53. 

fnd  Fitth.         (i.  J^  affife,  the  tenant  faid  the  land  is  in  another  vill^  and  if  &c. 

W9f/4«7«  jtQ  tenant  of  the  franktenement  nam^dy  and  if  &c.  nultort^  and  per 
Cur.  the  fifft  plea  dqftroys  the  2d^  for  none  Jhallfay  that  the  land 
is  in  another  yill  hut  the  tenant^  and  therefore  by  this  he  has  taken 
the  tenancy  ;  fo  that  he  cannot  fay,  no  tenant  of  the  ^anl^tenement 
named  &c.  Quod  nota.     Br.  Affife,  pi.  3;29.  cites  30  fl.  6.  i. 

7.  In  affife  by  a  corporation  to  plead  that  there  ts  not  any  fuch 
corptfration^  goes  in  bar,  and  not  to  the  writ  of  affife,  by  which 
the  tenant  pleaded,  that  the  corporation  was  incorporated  by  another 
name  &c.  £t  il  trove  foit  &c.  Thel.  Dig.  124.  lib.  11,  cap.  5. 
L  22.  cites  Mich.  22  £.  4.  33. 

« 

(L.  a)   What  is  a  good  Plea  In  Bar,   Nontenure. 

I.    A  SSISE  of  a  thing  which  the  plaintiff'  cletinu  by  reafon  of  a^ 
'  ^^^i  as  the  Warden  of  the  Fleet  &c*  it  is  a  .good  plea^ 

that  the  plaintiff*  has  nothing  in  the  office^  Br«  Affife,  pi.  495, 
cites  6  E.  2.  It.  Cane. 

'  2.  Affife  againfi  2,  the  one  faid  that  he  hcsd  nothing  &c.  and  th^ 
other  faid  that  he  was  the  villein  of  W*  and  held  the  land  of  him  in 
villeinage  &c.  judgment  of  writ  &c.  and  the  writ  was  abated  b]^ 
^ward ;  but  at  this  day  it  is  no  plea  in  affife- <o  fav  that  he  bad 
nothin^j  for  this  is  nontenure,  and  nontenure  is  no  plea  in  affife^  for 
VP  land  is  In  deg:iand  in  the  writ  ^  butjballfayi  n^tenan%oftbt 

franktenement  named  in  the  writ^  and  tf  6ic.  nul  tort  tic.  Br*  AflUei 
pi.  132.  cites  8  Aff*. '14. 

3.  In  affife  againft  3,  he  who  is  not  tenant  Jhall  not  fay  that  tie 

plaintiff  never  had  any  things  and  if  &c.  nul  tort,  quod  nota,  pet 

tpr.  Br.  Affife,  pi.  276.  cites  27  Aff.  65. 


mitt:  iij 

(M.  a)  Plea  good.  Other  Affife  or  Anions  brought 

at  other  Time, 

2.  A  SSISE  cfa  piece  of  landy  containing  40  foot  in  length  and 
*^  12  in  breadth^  the  defendant  y^r/V,  that  tke  plaintiff  brought 
iflj^  of  the  fame  land^  and  made  his  plaint'^  and  pending  this,  has 
brought  this  affife  of  the  fame  land,  and  the  quantities  do  not  agree^ 
;ind  yet  becaufe  he  did  not  deny  but  that  it  was  of  the  fame  land, 
the  writ  was  abated,  and  it  feems  otherwife»  if  the  plaintiff  had  [  218  ] 
not  appeared  to  the  firft  af&fe,  which  he  did,  as  appears  by  hi^ 
plaint  thereof  made.     Br.  Affife,  pU  177.  cites  12  AC  I. 

2.  In  affife,  it  is  no  plea  that  the  plaintiff  has  other  affife  pending  ^-  P-  Br. 
rf  the  fame  land^  which  was  elder  than  this  affife  &c.  if  the  plaint  ^00  ^ite." 
was  not  made,  for  a  man  cannot  know  of  what  thing  he  will  29  AC  40. 
make  his  plaint  [in  the  firft  writ].  Contra  in  dower,  n  £•  3,  forodier- 
Br.  Affife,  pi.  190.  cites  ♦  14  A(£  7.  l^^:;^; 

whether  it 
be  the  fuitof  the  plaintifl;  nor  of  the  fame  land.  S.  C.  cited  5  Rep.  6t,  b,  iu  Spfhy't  Qafc.-— 

*  This  ikouldbe  14  Afll  6. 

■ 

3.  A  retraxit  is  a  bar  in  law  in  affife  &c.  and  therefore  in 
another  affife  the  retraxit,  in  thefirfl  affife  was  pleaded  in  bar ; 
contra  of  nonfuit.  Br.  Barre,  pi.  93.  cites  15  £•  3.  and  Fitzh. 
Affife,  96. 

4.  Ill  affife  of  common  efpafture  appendant^  it  was  pleaded  \n  bar, 
that  the  father  of  the  plaintiff  had  brought  quod  permittat  of  iti 
which  is  a  more  high  nature  in  bar ;  and  the  Court  would  not 
fufFer  it,  notwithftanding  that  the  plaintiff  would  have  made 
title,  quod  nota,  for  it  is  no  bar.  Br.  Affife,  pi.  198.  cites  i< 
Aff.3. 

5.  In  affife,  the  tenant  pleaded  that  the  plaintiff  had  brought 
writ  of  entry  in  the  poft  of  the  fame  tenementSy  againfl  the  tenant 
in  which  he  had  the  vieWy  which  is  yet  pending  i  judgment  of  the 
writ  of  a  more  bafe  nature,  and  they  were  at  the  affife,  if  it  was 
parcel  of  the  tenements  comprifed  in  the  writ  of  entry  or  not,  and 
per  Lod.  it  is  a  good  plea /ir  the  plaintiffs  that^  before  the  bringing 
of  the  writs  he  wasfeifed  till  by  the  defendant  aiffeifeds  and  that 
after  the  bringing  of  the  writ  of  entry  he  re^entered^  and  wasfeifed 
till  by  the  defendant  diffeifed ;  quaere,  for  of  his  own  polTeffion  be 
cannot  make  title  at  this  day.  Br.  Affife,  pL  305.  cites  29 
Aff.  66. 

6.  Affife  by  a  feme^  the  tenant  faid^  that  at  another  time  the  Br.  Titles* 
feme  brought  cui  in  vita  againfl  N,  whofe  eflate  he  has^  to  which  {^-  ?S-  «^** 
writ  fhe  appeared  \  judgment  if  fhe  (hall  bring  writ  of  a  more  bafe      ^* 
naturcj  and  held  a  good  plea.  Fifh  faid,  in  this  fuit  N.  appeared 

and  difclaimed,  by  which  the  plaintiff  entered,  and  was  feifcd 
juui  diifeifedy  and  a  good  plea,  and  the  affife  was  awarded  ;  quod 
nota.    Br.  Affife,  pi.  333.  cites  33  AiT.  5. 


R  4  (N.  a) 


2I&  9Xii% 

(N.  a)     Pleas  good.      Where  feverai  Defendantj^ 

plead  feverai  Pleas. 

• 

I.  A  SSISE  agatnji  2,  the  one  took  the  entire  tenancy  of  parcel^ 
•^■^  and  pleaded  to  the  afftfe^  the  other  took  the  tenancy  of  thf 
rejidue^  and  pleaded  jointenancy  by  deed  with  a  ftranger^  by  which 
the  affife  was  not  taken  againft  the  firft,  for  \v cannot  he  taken  by 
parcels ;  but  procefs  was  made  by  the  ftamte  dc  conjunftim  feof- 
fatis  to  maintain  the  ilfue,  and  idem  dies  to  the  other.  Br.  Aff. 
pi.  436.  cites  19  £.  2. 

2.  Aflife  againji  2,  tach  took  the  entire  tenancy  feverally^  and 
pleaded  fever  ally  in  bar  matter  of  difficulty  ^  by  which  the  plaintiff 
itemed  the  one  for  tenant  as  he  ought,  and  demurred  upon  the  other^ 
there  if  the  jaftices  will  adjourn  the  parties  for  difficulty  of  the 
bar)  yet  they  ought  firft  to  enquire  of  the  tenancy-^  and  bccaufe 
they  did  not^  but  adjourned -in  Bank,  therefore  //  v^as  remand- 
ed from  the  Bank  to  enquire  of  the  tenancy  ;  and  fo  fee  in  thi^ 
ca(e  aj/ife  by  parcels  ;  and  it  feems  that  in  this  aflife,  affife  may 
be  twice  taken.  And  in  the  next  aflife  there  againft  the  fame  re- 
C  2^9  ]  cordy  and  failed  at  the  day,  this  failure  does  not  prejudice  him* 
but  they  fhall  enquire  of  the  tenancy  j  and  upon  this  he  was  founa 
tenant,  and  had  a  new  day  to  have  the  record  certified,  quod 
nota  parties,  it  is  agreed  that  the  Court  Jhall  not  fuffer  any  iffue 
when  the  tenancy  is  in  debate,  till  the  tenancy  be  enquired-^  Ljnd  be-, 
caufe  they  fuffered  the  one  to  be  at  iffue  whom  the  plaintiff  eleded 
tenant,  and  vouched  bene.  Quaere  if  this  be  ufual  at  this  day, 
Br.  Affife,  pi.  339.  cites  35  AIT.  2.  3. 

(p.  a)     Pleas  good.     Where  feverai   Defendants 
plead  feverai  Pleas  in  Affife  of  Rent. 

Ur.  Aflife,     I.  jN  affife  of  rent  againji^feveralj  the  one  anfwercd  as  tenant  with 

pl.  96.  S.  p.         X   2  of  the  others^  and  as  to  any  rent  if/uing  out  of  the  tenement i 

Book  of  En-    which  belonged  to  him,  he  pleaded  in  bar,  and  another  anfwered  at 

tr.cs,  I'ol.       tenant  with  the  other  3,  and  as  to  any  rent  ijfuing  out  of  that  which 

**9*  belonged  to  him  of  the  tenements  pleaded  other  matter ;  and  fo  the  3^, 

and  every  one  who  takes  the  tenancy  otight  to  fay,  that  there  is  not  any 

pcr?:our  of  the  rent  named  in  the  writ  -,  and  fo  they  did,    Br.  Plead<» 

liigs,  pl.  39.  cites  Book  of  Entries. 

(P,  a)  What  Pleas  Difleifor  may  plead. 

But  In  fhe      I.    T\ISSEISOR  who  comes  in  perfon  may  plead  to  the  wri^  a^ 

Year-Boolc  U   j^  -  f^jj^      ^^   y^fljf    pl^  1^0,  CltCS  8  Affi  2, 

the  reporter  .       '  *^         •*' 

fay  a  QuaTC 

Cs^meu  )   fvr  he  doubts  of  it. 

2.  In  affife,  difleifor  fhall  not  plead  joint^enane},     Thel.  Dig, 
194..  lib.  13.  cap  a.  f.  I.'  cites  Palch.  l8  E.  3.  Affife  77. 

3.  Difleifor 


3.  Difleifor  fliall  not  plead  any  record  U  delay  the  aff^^    Thel.  . 
pig.  194.  lib.  13,  f.  2.  cites  it  as  faid  19  AC  10. 
^  4.  In  al&fe  by  A.  and  B.  his  fime^  one  who  was   not  tenant 

f  leaded  to  the  writ  that  the  feme  flaintiffy  ai  feme  to  one  W.  by  fine 
levied  between  JV.  and  B»  hisfeme^  andajlranger^  rendered  the  land 
to  the  fame  Jlrangery  que  ejiate  he  has  &c.  which  W.  is  yet  in  fuH 
life  &C.  Judgment  of  the  writ,  fuppoTing  B.  to  be  the  feme  of  A- 
and  held  no  plea  in  the  mouth  of  the  diiieifor.  Thel«  Dig.  194* 
lib.  13  cap.  2.  f.  2.  cites  19  AIT.  10. 

5.  Diffeifor  fliall  not  plead  outlawry  in  the  plaintiff  without 
having  the  record  thereof  ready.  Thel,  Dig.  194.  lib.  13.  cap.  2. 
f,  2.  cites  20  E.  3.  Affife  120.  Quaere. 

6'.  It  is  faid  by  Shard,  that  in  affife  brought  by  a  feme  file  2i 
difleifor  czniiQt  plead  that  Jbe  is  covert  with  fuch  a  oneicc.  QMxre^ 
Thel.  Dig.  194.  lib.  13.  cap.  2.  f.  9.  cites  Fafch.  20  £.  3. 
Affife  120.  and  19  AfT.  10. 

7.  Biit  diffeift>r  fliall  plead  mifnofmer  of  the  flaintiff.     Th^I^,  ScUQ^ 
pig.  124-  fib.  13,  cap.  %.  f,  3.  cites  2,1  A^  I.  ^  Sofmw  i/ 

him/elf. 
Thel.  Dig.  194.  lib.  13.  cap.  a.f.  s.pit^  %%  Aff,  38* 

8.  Diffibilbr  fcall  not  plead  that  there  are  two  dalesj  and  none  [  220   J 
XVfthout  addition.     Thel,  Dig.    J94,  lib,   1 3.   cap.  2.  f.  5,  cites 

28  AC  38. 

9.  Diffeifor  fliall  not  plead  that  one  named  in  the  writ  died  before 
the  writ  purchafed,     Thel.  Dig.  194.  lib.  13.  cap.  2.  f.  6.  cites 

29  Afl^  70. 

|0.  'Difleifor  (hall  not  fay  that  parcel  is  in  another  vill  not  I>i^«»f«* 
nfmed.     Thel.  Dig.  194.  lib.  13,  cap.  2.  f.  7.  cites  30  Aff.  5.       ^uad  Aat 

the  tcne- 
mentt  ar^  !n  ajftbar  vi/f^    Thel.  Dig.  194.  lib.  13.  cap.  2.  f.  12.  c^tes  Mich.  30  H.  6,  {, 

.  IT.  In  aflife,  the  tenant ^Zf^i^rf,  fW/««;nV  ^f^w/Tg-^ brought 
by  the  fame  tenant  againjl  the  plaintiff,  of  the  fame  land^  the-  plaintiff 
had  vouched  as  tenant  after  the  date  tfthe  writ  of  affife  &c.  Judg- 
ment of  the  writ  &c.  and  held  no  plea  to  be  pleaded  by  diffeifor 
who  is  not  tenant.  Quaere.  Thel.  Dig.  149.  lib.  11.  cap.  35.  f,  14. 
cites  43  Aff.  7. 

12.  Diffeifor  fliall  not  plead  that  the  plaintiff  hinf elf  is  feifed  of 
the  tenements  by  faying  th(ft  he  himfelf  has  writ  pending  againfl 
the  plaintiff  of  the  fame  tenements^  to  which  writ  the  plaintiff  ap^ 
peared  as  tenant^  and  vouched  to  warranty  after  the  date  of  the  ajpfi 
&c.  Thel.  Dig.  194.  lib.  13.  cap.  2.  f.  8.  cites  43.  Aff.  17. 
,  13.  A  difleifor  pleaded  in  hsit  th^Lt  he  was  a uterfoits  acquit  of 
the  difieifio.  Thel.  Dig.  194.  lib.  13.  cap.  2,  f.  10.  cites  46 
Aff.  10.  Quaere. 

14.  Diffeifor  may  plead  any  plea  which  goes  in  bar,  and  not  in  S.  P.  ac# 
extinguiitiment  of  right,  as  a  releafe  of  all  ad^ions  perfonal ;  and  and'j^hich 
it  was   clearly  admitted,  that  a  releafe  of  all  aliions  perfonal  is  a  g©  in  excuft 
good  bar  in  affife  \  but  he  can  not  plead  a  releafe  of  all  the  right,  of  damages^ 
Br.  AMf^,  pi.  14.  cites  35  H.  6,  13.  I^h^'f;. 

15.  Diffeifor  may  plead  thatulie  tlaintiffhas  entered  into  parcel  cap.2.f.  n. 
»     '^  ^      '  after  cites  S.C. 


^2a  StfjEiife. 

f#r*  the  lajl  cmtitiuanci  &c.  Thel.  Dig.  194.  lib.  13.  cap.  2r 
II.  cites  35  H.  6. 13.  agreed  by  Prifot. 

16.  So  chat  there  is  no  tenant  ofthifrankteninunt  named  in  the 
writ.  Ibid,  cites  it  as  agreed  by  Prifot  in  the  S.  C. 

17.  Sohem^yplt^djointenancyof  the  part  $f  the  plaintiffl  Ibid. 
per  Prifot. 

1 8.  And  he  may  plead  the  bringing  an  a£fion  of  an  higher  nature. 
Ibid,  cites  it  as  agreed  by  Prifot.  But  cites  37  H.  6.  3.  contra 
by  Chok^.  Quaere* 

(Q.  a)    Pleas.     What  good.    By  Pernor  &c. 

I-    A   PERNOR  cannot  plead  ancient  demefne  after  he  is  averred 
'^^  pemory  and  the  reafon  feems  to  be,  becaufe  nope  (hall 
have  it  but  tertenant,  and  no  pernor  nor  dljjeifor^    Br.  Ai&fo^ 
^.  403.  cites  I  H.  5.  4. 

2.  And  fo  it  feems  that  one  who  is  averred  i^nor  Jhall  fUad  no 
tka  after ^  but  traverfe  the  diffeijin^  or  the  pernancy  of  the  profits  \ 
but  he  may  plead  a  reUafe  of  a£iions  atfirjl\  but  if  he  pleads 
another  plea  at  firft,  and  the  plaintiiF  avers  him  pernor,  now  he 
cannot  plead  a  releaife ;  for  it  is  a  departure  now,  and  if  he  pleads 
this  at  firft,  the  plaintiff  cannot  aver  him  pernor,  for  it  is  in 
vain;  for  a  pernor  (hall  have  this  plea.  Ibid. 

3.  And  fo  care  ought  be  taken  in  afiife,  that  pernor  pleads  fuch 
pUa\atfirJl  as  pernor  might  have  in  cafes  where  the  plaintiff  may 
aver  pernancy  \  for  if  he  pleads  otherwife,  and  is  averred  pernor ^ 
be  (hall  lofe  his  plea  j  for  he  cannot  plead  a  fine ^  recovery^  releafe  of 
the  righty  nor  other  matter  by  a  que  eftatey  nor  fuch  like ;  for  this 
is  only  for  the  tertenanty  if  it  be  confeiled  and  traverfed.  Ibid,  and 
cites  f  itzh.  Aflifc,  141. 

|[  221  ]       4.  Dijfeifor  or  pernor  may  well  plead  a  releafe  of  anions  perfonaU 
Br.  Aflife,  pj.  403.  cites  35  H.  6. 

(Qj^a)     Plea  good.    By  Bailiff. 

s.  p.  and      T»  TT  was  faid  that  a  bailiff  cannot  delay  the  aJRfe  by  his  plea, 
tt  m"u'       ^  Br.  Aid  del  Roy,  pi.  69.  cites  i  Aff.  i. 

not  have  aid 

of  the  King.  9r.  AlTtfe.  pi.  ii.  cites  $.  C. 

B.  P.  but  2.  In  affife  of  i  ox.  rent  the  tenanf  pleaded  hors  defonfee  by  baiEfi\ 

thii^daVas  j^^g°^c"^  >f  without  fpecialty  &c.  and  was  received,  notwith-. 

it' is  faid  ftanding  it  was  by  bailiff;  but  the  law  is  contra  now^  as  it  is  iaid 

thc^<5;  for  there.     Br.  Affife,  pi.  io8.  cites  2  Aff.  4. 

as  It  feems 

clearly  a  haWiSJbal!  not  haveofij  plea  but  ^vhere  be  tnaj  conclude  over^  and  if  tee,  no  tort^  no  diffcifin, 

^r.  Baillie,  pi.  12.  cites  S.  C. Br.  Baillie,  pi.  22.  cites  25  AflT.  6.  that  the  tenant  by  baiUC 

pleaded  bort  de  fin  fee,  and  the  other  e  conLra»  and  the  aflifc  charged  thereupon  upoQ  the  plcA  of  che 
faUiBf. Ibid.  pi.  36.  cites  S.  C.  accordingly  ;  but  Brooke  fayi,  Quod  miruiii. 


J.  In  affife  againft  tmant  in  doujer^  fiie  cannot  plead  by  bailifF  S.  P.  Br. 
that  mil  tart  &c.  but  that  Jhe  is  in  dffiver  ready  to  be  attendant  to  ?!|"|J;,^^' 
whom  the  Court  JhaU  award,    Br,  Baillie,  pi.  33.  cites  %  AflT  12.     Aif.  19.  but 

ihe  may 
plead  fo  in  proper  pcrfoOf  or  by  attorney* 

4.  In  afSfe  the  bailiflF  cannot  bkad  to  the  writ  that  it  was  pur ^  Thcl.  Dig. 
chafed  pending  another  wr/V,  and  that  the  plaintifF  has  taken  con-  ^^[^jn',i\\ 
f  inuance  ;  for  he  Jhall  not  plead  but  that  which  excufes  the  tort  of  his  citei  S.'  C.-^ 
majl4r\  and  it  is  (kid  that  a  difleifor  who  comes  in  perfon  may  s.  P.  and  fo 
plead  to  the  writ.    Br.  Affiie,  pi,  130,  pites  8  Aff.  2.  '^^m^ 

not  have 

Jka  but  where  he  may  conclude  over  nttl  tort^  and  this  be  cannot  upon  tbh  pleat  becaufe  it  it  triable 
J  record^  and  not  by  aiCfe.     Br.  Baillie,  pi.  13.  cites  S.  C. Br.  Baillie,  pi.  43.  cites  8  £,  3. 

S.  p,- ^Br.  Affife,  pK  425.  (bis)  cites  8  E.  3.  S.  P. 

5.  In  aflifc  the  flefendant  Taid  by  bailiff  that  the  tenements  are  J^*^*^*  , 
parcel  of  the  manor  of  D.  which  is  ancient  demefne  j  judgment  of  ^^^^x^  ' 
(he  writ,  and  if  &c.  He  has  nothing  but  for  years,  and  if  &c.  nul  by  theaffifiv 
tort.  Per  Herle,  if  you  have  nothing  in  the  franktenement,  you  haiUff  may 
cannot  plead  ancient  demefe.  Quaere  if  bailiff  may  plead  ancient  J,  *Baiiit^ 
demefne;  it  feems  that  he  cannot ;  for  it  is  not  triable  by  ajftfe.  pi.'  16. cites 
Bx.  Baillift  pi.  14.  cit^s  9  Aff.  2.  9  Aff.  9.— 

-^  Thcl.  Dig. 

201.  lib.  13.  cap#  17.  f.  2.  citei  S,  C,  and  5  E.  4. 113.  6  H.  7.  15.  and  8  H.  7. 11. 

6.  Inaffife  the  tenant  fatd  by  bailiff,  that  pending  the  writ j  and  Thel.Dig; 
the  day  of  the  writ  purchafed,  the  plaintif  was  feifed  by  dijfeifin  l^;^^^^;^ 
made  to  the  defendant  i  judgment  of  the  writ,  and  if  &c,  nul  tort,  cites  s.  c/ 
and  the  affife  awarded  upon  it.  Br.  Baillie,  pi.  15.  cites  9  Aff.  4.  ^^  Pa^ch. 

7.  Bailiff  may  plead  mifprijion  tf  the  villf  and  of  the  name.  BaUiff  (hall 
Quod  nota.    Br.  Baillie,  pi.  15.  cites  9  Aff.  4.  JLlffr  i 

^tbe  vtll, 
if  hismafterbe  not  tenant*    Thel.  Dig.  202.  lib.  15.  cap.  17.  f.  5.  cites  14  Aff.  16.  14  E.  3.  Bai* 
isffg.  and  21  aC  27. 

[    22a     ] 

8-  Bailiff  may  plead  any  exception  triable  by  the  ajjife.     Br.  Br.  Baillie, 
Baillie,  pi.  15.  cites  9  Aff.  4/  l!c^''*''' 

9,  And  In  aflife  the  tenant  pleaded  by  bailiff  that  he  is  parfon 
of  fuch  a  church,  and  found  his  church  feifed  &c.  Judgment  of 
the  writ',  in  as  much  as  he  is  mt  namedparfon^  and  if  found  &c. 
and  allowed  a  good  plea.  Thel.  Dig.  2C2.  lib.  13.  cap.  17.  f.  4« 
cites  12  Aff.  4. 

10.  Bailiff  in  afEfe  fhall  plead  that  parcel  of  the  manor  is  in  Inaffifea- 
another  vill  not  named.     Thel.  Dig.  202*  lib.  13.  cap.  17.  f.  3.  ^nf*hc'"^ 

cites  I3'£.  3.    Bailiffs.  pleaded  by 

bailiff /Aar 
ibe  plaintiff  Vfot  bis  villein.    And  it  was  held,  that  he  (hall  not  hare  this  plea  by  bailiff,  but  becaufe 
the  ward  belddged  to  the  king  they  en<]uired  of  the  villeinage.    Thel.  Dig.  202.  lib  13.  cap.  1 7<  f-  9* 
cites  tempore  E.  t.  Villeinage  35.  and  fays  it  is  held  in  replevin.  Mich.  20  E.  3.  Villeinage  10.  that 
iuch  exception  does  not  lie  in  the  mouth  of  bajliff. 

gaiiiff  in  aflife  (hall  not  plead  tbat  tbe  plaintiff  it  villein  to  bit  mafter ;  quod  nota.     Br.  BailUc> 

fl.  44.  cites  20  £.  3.  time  of  £.  i.  and  Fiuh.  VUIeinue  xo.  and  35. 
II.  In 


92Z  -         a©(fe. 

II.  In  aiBfe,  the  tenant  (beaded  by  bailiiF  to  tbe  affife/^Jf  iSr 

had  recov^ed  the  fame  land  againjl  A*  and  pleaded  to  the  aifife, 
which  foimd  accordingly^  but  the  plaintiff  recovered.     But  feo 
at  this  day  bailiff  (hall  not  plead  fuch  plea,  nor  can  verdi£f  find 
matter  rf records     Br.  Bail) ie,  pi.  19.  cites  i4Afr.  9. 
Thel.  Dig.        12.  In  aflife  of  rent  the  bailiff  of  the  defendant  pleaded  mif- 
*ap.  iV^^*  nofmer  of , the  vill^  and  if^c,  that  J.  Ni  is  pernor  ^f  the  rent  n&t 
f.  6.  cites      named  he.  and  was  permitted  tohaVe  both.     Br.  fiaillie^  pi.  42. 
E  ^^**  A  rf    ^^^^^  'S  ^'  3'  Contra  14  E.  3.  and  fee  M.  30  H.  6.  i.  that  none 
95-^5.  c.*^  ^^  ^^Y  ^^^^  *^^  ^^^  "  ^^  another  vill  in  affife  but  the  tenant. 
^,  P.  Ibid,  cites  Fitzh.  Affife,  45. 

13.  In  affife  of  nuifance  it  was  pleaded  by  bailiff,  that  the  place 
in  view,  and  in  which  &c.  ext£nded  itfelf /n/^  another  vllly  which  is 
not  named  in  the  writ  &c.  and  admitted.  TheK  Dig.  202.  lib.  13. 
cap.  17.  f.  7.  cites  Hill.  16  £•  3.  Nuifance  11. 

14.  Affife  in  A,  and  B*  one  by  bailiff  faid,  that  A^  is  no  vill 
nor  hamletj  but  a  houfe  in  the  vill  ofN*  not  namedy  and  if  &c.  nul 
tort,  find  they  wer^  in  judgment  whether  be  ihaU  have  the  jdie^  s 
it  feems  that  he  (hall.     Br.  Baillie,  pi.  20.  ches  21  Aff.  27. 

15.  In  affife,  one  was  permitted  to  plead  by  hzWiff  that  the  land 
is  feifed  into  the  hands  of  the  king  for  alienation  without  licefue^  and 

fo  nul  tort  I  quod  nota.  Br.  Baillie,  pi.  21.  (bis)  cites  22  Afll  5. 

16.  Bailiff  in  a0ife  cannot  confefs  the  diffitfin^  nor  can  the  Court 
take  it  of  him.     Br.  Baillie,  pi.  35.  cites  22  Aff.  35* 

%.t.  Hid,       ty.  In  affife,  the  bailiff  pleaded  that  no  tenant  ofthefranktenement 
Kb^/^ca     named  in  the  writ ;  judgment  of  the  writ,  and  ifinc,  nul  tortj  and 
17.  r.  10.     fo  it  feems  that  the  bailiff  may  plead  this  plea  where  )iis  conclufinni 
cites  Mich,   {hall   be  over  nul  tort  \  hut  po  plea  which  meddles  with  the 
vtdHiV*  tenancy.   Br,  Baillie,  pi.  io.  cites  24  E.  3.  31. 
a4H,6.59.       18.  In  affife,  bailiff  of  diffeifor  fhall  not  fev  that  the  plaintiff 
had  nothing  Sic,  a?id  if  &c.  for  his  mafter  (hall  not  fay  fo,  by  the 
opinion  of  the  Court ;  for  he  has  nothing  in  the  franktenemeat. 
Br.  Baillie,  pi.  24.  cites  28  Aff.  24, 

19.  In  affife,  the  tenant  came  in  perfan  and  pleaded  in  lar^  and 
the  plaintiff  confeffed  and  avoided  the  bar ;  the  defendant  imparled^ 
and  the  next  day  came  by  bailiffs  and  pleaded  to  the  affife,  and  was 
well  received,     Br.  Affife,  pi.  3^2.  cites  32  Aff.  7. 

20»  Affife  againft  two,  the  one  took  the  tenancy^  and  pleaded  in 

bar^  and  the  other  to  the  affife  by  bailiff,  and  the  plaintiff  ihofe  bin^ 

who  pleaded  to  the  affife  for  tenant,  by  which  came  he  who  pleaded 

to  the  affife  by  bailiffs  and  would  have  pleaded  in  bar ^  and  was  not 

received,  but  the  affife  awarded  to  cnouire  of  the  tenancy,  and 

.  who  is  tenant,  and  of  the  fei/in  and  diffeinn,  and  found  that  he 

r  22^    1  ^^^  pleaded  to  the  affife  was  tenant,  and  that  the  plaintiff  was 

*-       "^    -*  feifed  and  diffeifed,  and  they  were  adjourned,  and  at  the  day  in 

Bank,  becaufe  the  jufiices  had  taken  the  affife  of  the  tenancy^  and 

efthefeifin  and  dijpifin^  and  all  found  for  the  plaintiffs  therefore  it 

was  awarded  that  the  defendant  be  forejudged  to  plead  in  bar^  and 

therefore  tliat  the  plaintiff  recover  ;  quod  nota ;  as  it  is  faid  there 

20  E.  3.  and  here  appears  arguendo  in  debt*    Br.  Affife,  ph  33^ 

^ites  48  E,  3.  7. 

%U  Feoffmnk 


2^^, 
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4i.  Tenffmeni  with  warranty  cdXinot  be  pleaded  by  ballifF.  See 
Br.  Certification  of  Aflifc,  pi.  3.  cites  7  H.  4.  45- 

22.  It  is  faid,  that  bailiff  may  plead  all  fleas  of  which  he  may 
itnclude^^  and  if  &c.  nul  tort  to  the  affife,  but  not  ancient  demefne^ 
finc&c.  which  are  bars.     Br.  Balllie,  pi.  32.  cites  8  H.  6.  9. 

23.  BalHfF  may  plead  yWii/^;/jfffy  without  deed,     Br.  Baillie,  Thci,  Dig. 
pi.  32.  cites  8  H.  6.  9.  ^--f^-'^. 

r.  13.  cites 
Mich.  5  E.  4.  Ti  3.  S.  p. — ^Ibid.  f.  14.  cites  Pafch.  9  H.  7.  24.  and  11  H.  7.  11.  S.  P.  of  the 
partoftlie  tenant;  but  he  (hall  not  plead  jointenancy  by  deed  by  the  ftatute  de  conjundim  feofFatis, 

cites34E.  3.  I. Note,  that  bailiflfflull  fay  that  the  plaimi6r^u«  notbingbut  J9intly  with  fucha 

oaei^C*    Thel,  Dig.  S02.  lib.  13.  cap.  17.  f.  12.  cites  Baily,  24. 

24.  Bailiff  may  plead  the  death  of  one  of  the  plaintiffs  in  ajfife, 
Br.  Bailiff,  pl- 7-  cites  21  H.  6-  58.  per  Aicue. 

25.  But  he  mall  not  plead  that  there  is  no  fuch  vill  in  the  fame  Bailiff  may 
county,  which  has  been  adjudged.     Ibid.  ^llitZ^if 

Sec.  no  /r- 
lunt  of  tbtframktenement  named  htbe  writ.,  and  if  See.  that  the  plaintiff 'Uf as  not  feifedy  fo  that  bt 
may  it  dlfftifedy  and  if  &c.  nul  tort,  and  if  the  plaintiff  avers  the  tenant  to  be  pernor  of  the  profi(i| 
the  bailiff maj  traverfe  it,  tc  permittitur.     Br.  Baillie^  pi.  39.  cites  i  £«  4.  4.         % 

26*  It  is  determined  that  bailiff /r^r  diffeifor  can  not  plead  that 
there  is  in  the  fame  county  2  vills  of  the  fame  name,  and  none  witb^ 
out  addition.     Ibid,  cites  28  AfT. 

27.  AflLfe  of  10  acres  of  land,  and  two  acres  of  wood,  the 
tenant  faid  by  bailiff  that  as  to  5  acres ,  no  tenant  of  the  franktene-^ 
met^t  named  in  the  writ^  and  if  &c.  nul  tort,  and  as  to  two  acres  of 
wood,  //  is  parcel  of  the  5  acresj  and  fo  he  demanded  one  thing 
twice ;  judgment  of  the  writ,  and  if  it  be  not  found  [then]  nul 
cort|  nul  diileiiin ;  Browne  faid,  this  plea  doth  not  lie  in  the 
mouth  of  the  bailiff,  for  it  relates  to  the  tenancy  which  bailiff  can-^ 
n$t plead.  Bt.  Baillie,  pi.  8.  cites  22  H.  6.  44. 

28.  But  he  may  plead  nontenure^  for,  this  is  as  much  as  to  fay  S.  p.  Thei. 
that  no  tenant  of  the  franktenement  is  named  in  the  writ,  and  fo  P/^*  *°*- 
it  amounts  to  no  tenancy.    Br.  Baillie,  pL  8.  cites  22  H.  6.  44:     17'  r.^2"^' 

cites  Trin. 
13  E.  3.  Aff.  90.  and  22  H.  6.  50. 

29.  And  bailiff  may  plead  mifnofmer  of  the  plaintiffs  but  not  of  Br-  Baillie, 
his  mafter^  therefore  it  is  good  that  the  tenant  be  advifed,  for  by  ^^'^^*  ^1'^* 
him  he  fhall  not  afterwards  plead  other  plea  in  perfon,  nor  by  at^-  that  bailiff 
torney,  but  thofe  which  lie  in  certificate,  quod  nemo  dedixit.  ^7  plead 
Br.  Baillie,  pi.  8.  cites  22  H.  6.  44.  mifnofmer 

'    ^  ^  •  ej  bts  maf~ 

ttr. 

Bat  ibid.  pi.  15.  Brook  makes  a  qinere  thereof. ^Ibid.  pi.  32.  8  H.  6. 9.  that  he  may  plead  mifnofmer 

ofhii  mafter. So  ibid.  pi.  38.  cite*  26  Aff.  61.  per  Sconff.  but  not  attorneyi^'for  'tis  contrary  to 

hiswarraat.     Qjiere.— Thel.  Dig.  202.  lib.  17.  cap.  17.  f.  14.  cites  Pafch.  9  H.  7.  24.  and  it 

H.  7.  II .  that  he  may  plead  mifnofmer  of  his  mafter. But  ibid.  f.  13.  cites  22  H.  6.  50.'  Contra» 

Wt  he  may  plead  it  of  the  plaintiff.     Ibid.-^^By  the  opinion  of  Mich.  5  £•  4.  II3.  h«  ihall  plead 
SMfi»fmer  of  any  of  the  parties.    Thel.  Dig.  a02«  lib.  13.  cap.  1 7.  f.  13. 

30.  It  was  faid  by  Brown,  that  bailiff  fhall  not  plead  that  the 
fame  thing  is  twice  put  in  plaint.  Thel.  Dig*  lib.  J  3,  cap.  ij.  f.  i^* 
cites  Hill.  Z2  H.  6.  50. 

31.  Bai- 


224  ZtfAtt 

I  224  ]       ti.  Baili#  fhall  hot  fay  that  the  Unenunis  en  in  andthtr  vUt^ 
s.  p.  econ.  and  if  &c.  jiul  tort,    Br.  Baillie,  pi.  8-  cites  22  H.  6.  44, 

tn.  Br.Af- 

€1*0,^.383.  cites  » H,  7«  14.  ■  Br> Baillict  pi.  2^.  dteiS.  C Thcl.  Dig.  202. lib.  it, 

mf.  17*  r.  14-  ciitt  S.  C.  and  I X  H.  7.  11. — ^Ibid.  f.  j}.  cites  liilt.  li  H.  6.  50.  S.  P. 

32.  Thcl.  D?g.  202.  Hb,  13.  cap.  17.  f.  13.  6ys,  that  by  the 
optnioit  of  Mich,  5  E.  4.  1  j  3.  he  cajinot  plead  ixcotmtmnicatUn  oi 
BUtlawry  in  thi  phintiff. 

33.  Bailiff  in  ai&fe  fhaQ  plead  for  bis  mafter  againft  the  plaiil- 
tifF,  and  fo  in  without  wr§ig  d§ni.  Br.  Baillie,  pi.  28.  cites  8 
H.  7.  II. 

34.  Bailiff  in  affife  (ball  have  all  challenges  to  the  array,  and  tbc 
roUs  as  his  majler  may  have.  Br.  Af&fe^  pi.  383.  cites  9  H.  7.'  24. 

Tbel  pig.        25.  A  bailiff  in  affife  (hall  not  difclaim  in  the  land.    Bt4  Aflifci 
top.  17.  f.    P^-  323*  Cites  9  H.  7»  24. 

14.  cite*  S,  C. 

Br.  BaiiHc,  36.  In  afGTe,  the  tenant  made  default^  and  haili^  appeared  for 
J'J '*^*'"  him^  and  count  taken  by  the  words  dies  datus  efi  partibus  prad. 
and  did  not  fay,  ac  etiam  balli vo  praedi<%>,  and  yet  good ;  for  the 
party  may  come  after,  and  plead  that  which  lies  in  cfertificate, 
and  alfo  judgment  Jhall  be  given  againft  the  party^  and  not  againft 
the  bailiffs  and  30  precedents  and  more  were  (hewn  accordingly^ 
that  day  was  given  to  both  ;  but  per  Cur«  when  day  is  given  to 
the  parties,  it  ferves  fot  the  parties,  their  attorneys,  guardians,  bai- 
liffs &c.    Br.  Continuance,  pi.  86.  cites  i  I'H.  7.  lo. 

37.  In  affife  if  a  man  appears  as  bailiff  of  the  defendant^  tbc 
plaintiff  (hall  not  have  traverfe  that  he  is  not  his  bailiff,  Br.  Tra* 
verfe  per  &c.  pi.  118.  cites  15  H.  7.  17.  per  Townlhend. 

38.  Any  plea  upon  which  certificate  of  affife  liesy  bailiff  cannot 
plead.  Br.  Baillie,  pi.  5. 

39.  In  all  cafes  where  tlie  plea  of  the  bailiff  is  only  dilatory,  he 
Jhall  conclude^  and  if  it  be  founds  nul  tort^  nul  diffeifin ;  as  if  he 
pleads,  that  the  lands  are  in  another  villj  or  mifnojmer  of  the  plain^^ 
trffi  ox  jointenancy  without  deed,  he  (hall  conclude,  and  if  it  be 
found  &c.  But  otherwife  if  hojhews  matter  which  founds  in  bar  ; 
for  then  his  conclunon  (hall  be,  afid  fo  my  mafter  is  in  without 
tort  done ;  as  if  he  pleads  a  feoffment  of  the  plaintiff  to  a  Jlranger^^ 
que  eflate  his  mafter  has,  or  if  he  (hews  that  his  mafier  recovered 
againfl  the  plaintiff,  Kelw.  117.  b.  pi.  59.  Cafus  incerti  temporise 

40.  The  bailiff  may  plead  an  affignnunt  of  the  land  to  his  mijlrefs^ 
in  name  of  her  dower ^  or  that  his  mafter  had  it  by  exchange,  be* 
caufe  in  thofe  cafes,  though  the  affignment  or  exchange  lies  not 
in  his  conufance,  yet  the  entry  by  force  thereof  may  .be  known 
en  pais.  Kelw.  117.  b.  pi.  59.  Cafus  incerti  temporis. 

41.  A  bailiff  (hall  plead  no  plea  in  delay  of  the  affife  to  ftay  it, 
and  therefore  he  cannot  plead  jointenancy  by  deed,  for  in  fuch 
cafe  procefs  (hall  be  made  againft  the  witneffes ;  nor  (hall  he 
plead  that  the  lands  are  ancient  demefne,  becaufe  it  is  not  triable 
by  the  affife,  but  by  the  Bock  of  DoonnfJiy  5  but  fuch  pleas  as 
arc  triable  by  the  afjfe  he  (hall  plead,  as  well  thofe  wiiich  go  in  bar 

as 


Bs  thoTe  that  are  dilatory.    Keltr.  117.  b.  pi.  59.  Cafiis  incerti 
tcmporis. 

42.  As  he  may  pleaui  feoffment  af  the  plaintiff  to  a  Jhanger  qtuf 
tfiate  bis  mafter  hasy  becaufe  of  this  he  may  have  notice  by  the 
livery  made  at  the  time  f  for  feoffment  is  a  thing  lying  in  notice 
of  the  country,  and  fo  the  bailiff  may  have  conufance  of  it« 
Kelw^.  117.  b.  pi.  59. 

43.  But  he  cannot  plead  a  releafe  of  the  plaintiff  to  hi^  mafter, 

this  being  a  thing  not  lying  in  notice  of  the  country,  and  fo  by  [  22c   1 
no  common  prefumption  lies  in  his  notice ;  and  fo  of  a  warranty 
in  a  feoffment.  Kelw.  1 17.  b.  pi.  59. 

44.  The  words  of  the  writ  are,  attachias  eum  vel  balHvumfuum, 
&c.  The  bailiff  pleaded  in  his  own  name  thus,  viz.  J,  de  C. 
tanquam  balUvus  A*  ie  B.  dicit',  and  not  A.  de  B.  per  ballivum 
fuum.  2  Inft.  415. 

45*  In  an  aflife  the  bailiff  cannot  plead  any  matter  of  record^ 
either  in  bar  or  to  the  writ  \  fox  the  hzxYxS  tannot  plead  any  matter 
9r  any  plea  out  of  the  point  of  the  afftfe^  nor  any  thing  that  is  not 
triable  by  the  a/fifey  nor  any  plea  which  he  cannot  conclude^  etf%  trove 
ne  foitf  nul  tort^  nul  dijflnfin:  And  if  therefore  the  bailiff  does 
plead  any  matter  of  record,  yet  the  juftices  (hall  proceed  &c.  and 
give  judgment;  but  then  the  defendant  named  in  the  affife  may 
come  unto  the  juftices,  and  verify  that  there  was  fuch  a  matter 
of  record  &c.  and  he  (hall  have  a  certificate  of  adife  by  force  of 
this  a£t ;  and  the  writ  that  is  given  in  this  cafe  is  after  judgment, 
but  the  certificate  of  TSSSt  that  was  at  the  common  law  was  after 
verdi£l,  and  before  or  after  judgment,  when  the  verdi£l  was  not 
vrell  examined  by  the  juftices  &c.  the  juftices  ex  officio  might 
examine  it.     2  Inft.  414  &  41 5. 

46.  A  bailiff  cannot  plead  in  bar.    Jenk.  225.  pi.  83. 

(R.  a)     What  may  be  pleaded  after  Plea  pleaded 

by  BailifF. 

I.  A  SSISE  againjl  C,  and  another^  who  pleaded  to  the  affife  by 
'^^  bailiff,  which  remained  for  default  of  the  jurors^  and  conn 
C  in  proper  perfony  and  as  tenant  ii;<7j  received  to  plead  in  bar,  by 
the  releafe  with  warranty  of  the  ancejlor  of  the  plaintiffs  for  by  this 
releafe  he  may  have  certipcation^  and  this  to  avoid  circuity,  for 
fruftra  fit  per  plura  quod  fieri  poteji  per  pauciora.  And  itinere 
bedd.  the  tenant  did  it  at  the  fame  day  &c.  by  which  the  plaintiff 
faid  that  C.  who  pleaded  had  nothing,  but  R,  was  tenant  %  and  at 
this  day  all  made  default  except  C.  and  C.faid  thatR.  held  for 
liffy  the  reverfton  to  him^  and  prayed  to  be  received,  and  was  re^ 
Reived,  becaufe  the  plaintiff  refufed  him  to  be  tenant^  to  which  C. 
710W  agreed  by  this  plea ;  and  now  C,  pleaded  in  bar  as  ajfignee  of 
R.  by  charter  of  feoffment  with  warranty  of  J.  of  H,  ancejlor  of  toe 
flaintiffy  and  was  received  to  do  it  notwithftanding  his  firft  plea 
by  the  releafe  in  his  feifin,  for  here  is  other  tenancy  by  the  refceit 
and  concord.  P.  14  £.  2.  Where  a  man  pleaded  to  the  affife^  and 
after  wtf^  vouched  to  warranty^  and  pleaded  in  lar  as  tenant  by  the 

warranty, 


warranty^  and  wa^  received,  quod  Aota  bene.  Br.  Affife,  pi.  i6  j« 
cites  II  AfT  3. 
•  S.  p.  pi.        2.  Note  per  Green  in  affile  againft  7^  the  pne  pleaded  nul  tori 
M^i'E       h  ^^^^^ffi  ^^  ^^^^^  fliadid  a  fine  in  bar,  the  *  defendant  wb% 
and,Fluh.'  pleaded  by  heiliff  cafHe  in  ptrfon  the  fame  day^  and  pleaded  inkaty 
Aflife,  116.  and  well  admitted  at  York,  for  the  inconvenience  of  circuity  of 
action }  for  otherwife  he  (hall  have  certificate  of  afiife  after,  quod 
non  negatur.     Br.  Affife,  pi.  226.  cites  20  AflT.  6. 
Br.  Baillle*        3.  Affife  againft  2,  the  one  pleaded  that  he  is  vellein  of  T.  AT. 
pl.2i.(bi$)    2Lnd  the  other  by  bailiff phaded to  theoJJife\  the  plaintiff  chofe  him 
**^*   *    '    who  pleaded  by  bail  iff  for  tenant,  and  prayed  the  aflife,  by  which 
he  came  and  pleaded  in  bar,  and  was  fuffered  the  fame  day. 
Br.  AfDfe,  pi.  232.  cites  22  AfT.  7. 

4.  In  afiife  one  was  permitted  to  plead  by  bailiff,  that  the  land 
was  feifid  into  the  hands  of  the  king  for  alienation  without  licence^ 
zndfo  ice.  nul  tort y  quod  nota.  The  plea  not  acknowledging  the 
bailiff  (hall  not  grieve  the  tenant ;.  but  that  he  may  fay  the  con- 
trary when  he  comes,  as  it  is  (aid.  £r.  Baillie,  pi.  21.  (bisj 
cites  22  Aff.  5. 
r  09A  1  5*  Affife  againfi  2,  the  one  pUaded  a  recovery  as  tenant^  which 
^  ^  was  denied^  znAfaiUdat  the  day^  and  the  other  pleaded  to  the  affife 

by  bailiffs  and  the  afftfe  was  awarded  of  the  right  of  damages^  and 
remained  to  be  taken  in  paisj  and  the  affife  charged  of  the  force  and 
arms  for  the  King  ;  and  then  came  the  other  in  perfon^  who  had 
pleaded  by  bailiff,  and  pleaded  record  \n  bar,  taking  the  tenancy, 
and  then  tho  plaintiff  offered  to  releafe  his  damages^  and  prayed feifin 
of  the  landy  but  had  it  not,  but  the  affife  was  awarded  in  right  of 
the  damages,  and  the  other  was  ouffed  of  his  plea,  and  by  the 
reporter  it  fhall  be  enquired  of  the  feifin  with  force,  which  was 
the  caufe  that  the  plaintiff  had  not  his  prayer.  Br.  Aflife,  pi.  249. 
•cites  23  AfT.  3. 

6.  In  affife,  the  tenant  pleaded  to  the  affife  by  baiVff^  and  diverfe 
were  fworn^  and  the  tenant  came  in  perfon^  and  tendered  f9  plead  in 
bar  by  releafy  and  was  not  fuffered,  and  the  fame  law  where  the 
affife  is  awarded,  though  no  jurors  arefwom.  .  Br.  Affife,  pi.  295. 
cites  26  Aff.  18.  (but  fhould  be)  29  Aff.  18. 

7.  Affife  againji  3,  2  appeared^  and  the  ^d  made  default^  but 
cne  appeared  for  him  as  bailiff  and  came  the  party  himfilf\  Sindfaid 
that  he  is  the  fame  perfon^  and  difavowed  him  for  his  bailiff  and  faid 
that  it  was  not  his  will  that  he  nor  any  other  fhould  anfwer  for 
him  in  this  affife,  neither  would  be  himfelf  appear  nor  anfwer 
&c.  and  it  was  admitted  by  all  that  he  may  difavow  the  bailiff 
well  enough,  qiiod  nota.     fir.  Baillie,  pi.  6.  cites  8  H.  6.  7. 

Aa\\i  may  g.  Where  bailiff  pleads  to  the  affife,  the  tenant  may  come  the 
//tfA'm  bar*  T^'^  ^^7'  ^  another  day  before  the  afffe  taken^  and  plead  in  perfon 
for  this  is  *  matter  in   bar^  whereof  [lies]  certificate  in  affiife.     Br.  Affife^ 

matter  of      pi.  28?.  citeS  Q  H.  7.  24. 

certlficatf.       ^       ^    ^ 

Br.  Aflife,  pi.  415.  cites  M.  i»E.  3.  and  Fitzh.  Affife^  116. 

AfTife  9.  And  if  afffe  he  taken  by  default  which  remains  till  another 

'mnd'tt!^*    ^^y^  ^f  '^  *^  ^^^  entered  of  record  that  the  tenant  faid  nothing  in  arre/i 
**  of 


afette. 
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t)f  the  affife,  then  at  the  day  the  tenant  may  plead  in  bdr  at  large  ;  tifaHts.mii 
nu«fc  &c.  Br.  Air.  pi.  383.  cites  9  H.  7. 24.  fi^.^J/^ 

bybaWff 
which  rtmainedv  and  at  the  day  thf  txva  came  in  perfon^  and  ^voieid  have  vouched  H,  'who  tuas  ready 
Utnter^  but  not  received  ;  the  reafon  fecms  to  be,  in  as  much  as  voucher  is  not  a  tb'iKg  oftvhicb  be 
«My  have  etrtificateas  tecfrveryyfne,  releafe  &c.     Br.  AITife,  pi.  426.  cites  8   E.  3.  39. 

foT\itflMdl not  have  other  matter  in  ♦  ferfon  after  he  has  pleaded  by  bailiff)  but  only  that  ofvihicb 
emirate  lits^  by  which  they  pleaded  a  releafe  ;  quod  nota.     Ibid. 

*  Nor  by  at  tomey,  but  only  that  which  lies  in  certificate)  per  Browni  quod  nemo  dedixit.  Br. 
i^llse,pl.  8;  cites  22  H.  6.  441 


(S.  a)    How  to  be  pleaded; 

!•  TN  iai!i(ey  the  tenant  in  dower  pleaded  in  bar  by  fine  levied  hf 
iheancejior  whofe  heir  &c.  to  the  baron  ofthefeme^  of  whofe* 
dowment&c.  and  Jhewedpart  of  the  fine^  and  held  a  good  bar,  and 
the  plaintiff  averred  that  the  defendant  feifed  him,  abfque  hoc 
that  fhe  had  any  thing  in  dower  ;  and  it  was  faid,  that  ihe  ihall 
not  have  the  affife  without  anfwering  to  the  fine.  Quaere.  Br. 
Afllfe,  pi.  162.  cites  1 1  AfT.  1. 

2«  In  afTife  of  rent,  per  Cur.  plaint  of  rent-fervices  JhaU  he  cum  f  227  1 
pertinent  Us  J  and  contra  it  feems  of  other  rents  j  artd  if  the  de- 
fendartt  makes  default,  the  plaintiff  (hall  (hew  what  rent  h^  de- 
mands.   Br.  AfSfe,  pi.   185.  cites  12  Aff.  41.  and  fo  he  did 
anno  15  AfT.  4.  Quod  nota  bene. 

.3»  In  affife,  the  deed  of  the/on  of  the  coiifin  of  the  plaintiff  of  th$ 
port  of  his  Tnother  was  pleaded  in  bar,  and  he  was  coulm,  viai. 
fa  of  A,  fon  of  J.  brother  to  the  mother  of  the  plaintiffs  and  by 
common  opinion  it  was  a  good  bar ;  quod  nota.  Br.  Affife^ 
p|.  265.  cites  26  AfT  34k 

4-  In  affife  it  is  a  good  bar  for  the  tenant  to  convey  himfelf 
to  be  tenant  by  the  curtefy\  the  reverfxon  to  the  plaintiff  as  heir 
^f  the  feme  of  the  defendant  who  is  dead,  by  whom  he  had  iffuc* 
Br.  Affife,  pL  272.  cites  27  Aff.  31. 

5*  If  the  tenant  pleads  recovery  againfl  the  father  of  the  plaintiff^ 
<«id  he  makes  title  that  his  father  was  feifed^  this  is  not  good ;  iot 
he  does  not  Ihew  what  time,  and  then  it  fhall  be  intended  that 
It  was  pendmg  the  writ,  or  before  execution,  which  is  no  matter* 
Br.  Affife,  pi.  282.  cites  28  Aff.  17. 

6.  In  affile,  the  tenant  made  bar,  and  the  plaintiff  made  titlc^ 
t9  which  the  tenant  faid  nothing ;  and  the  concluftcn  of  the  title 
'j^,  et  hoc  petit  quod  inquiratur  per  ajjifaniy  and  the  tenant  the 
liicy  and  therefore  ill ;  for  the  tenant  ought  ^0  have  maintained  bis 
wr,  tfWhave  traverfed  or  confejfed^  and  avoided  the  title.     Ibid, 

7.  In  affife,  the  defendant  (aid,  that  he  had  nothing  but  in  right 
rfhis  wife  not  named  &cc.  and  if  &c.  nul  tort,  and  the  jury  found 
verdi<a  at  large ;  and  the  opinion  of  the  Court  was  againft  the 
plaintifi^  but  adjorjoatur,  &c.  Br.  Affife,  pL  20.  cites  44  £.  3. 8, 

8.  In  affife,  the  tenant  faidj  that  at  another  time  he  recovered  the 
fame  land  againft  J,  N.  by  writ  of  dower  by  petit  cape  by  default 
of  the  tenant  after  appearance,  and  the  ejiate  of  the  plaintiff  mefne 
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between  the  ante  of  the  writ  and  his  recovery^  judgment  if  aflsTei 
and  a  good  plea,  but  (he  was  compelled  to  Jhew  the  date  of  the  , 
wr/V,  and  fo  (he  did ;  for  by  Finch,  if  fhe  miftakes  the  date,  the 
plaintiff  may  fay  nul  tiel  record  \  quod  nota;  and  the  plaintiflF. 
faid,  that  nient  comprife^  Prift,  and  fo  to  iffue,  and  frocefs  was 
made  againfi  thefummoners  in  the  firft  original,  and  toe  veiors  in 
the  writ  of  view,  and  the  fummoners  in  the  petit  cape,  xCitbout 
mention  of  any  pernors  ;  for  it  is  faid  there  by  all  the  clerks,  and 
t  per  Cur.  that  pernors  fliall  be  in  the  grand  capey  but  not  in  the  petit 

(ape^  and  the  affife  was  demanded,  and  yet  this  iflue  (hall  not  be 
tried  by  them,  but  it  is  to  the  intent  to  amerce  them  if  they  will 
jiot  come  ;  per  the  Reporter ;  and  the  fame  law  where  the  parties 
plead  to  demurrer,  and  the  affife  is  adjourned,  yet  the  affifc  (hall 
be  demanded  4  and  the  fame  law  at  every  day  of  adjournment, 
and  yet  if  they  appear  they  (hall  not  be  taken ;  quod  nota.  Br. 
Affife,  pi.  34.  cites  48  E.  3.  II. 

9.  Aflife  by  2  again/l  3,  the  one  took  the  tenancy  ;  as  to  the  moiety 

of  the  manor  which  belonged  to  T.  the  one  of  thr plaintiffs  tleaded  a 

fine  of  the  mother  of  the  plaintiff  with  warranty  to  W.  woofe  efiaU 

be  hasy  and  demanded  judgment  for  the  moiety^  and  yet  the  fine  was 

of  the  whole y  anil  of  the  other  moiety  pleaded  a  releafe  of  tie  father 

of  the  fame  plaintiff  with  warranty  to  W.  infeeywhofeejiatt  he 

ias^  and  demanded  judgment  of  this  other  moiety  of  a$fe,  and 

the  releafe  was  of  the  whole^  and  fo  the  one  and  the  other  a  bar 

of  the  entire^  and  yet  it  is  pleaded  and  concluded  but  to  the  moiety^ 

and  well,  and  not  double,  by  all  the  juftices  except  Prifot,  by  ' 

which  the  plaintiff  imparled,  and  after  made  title  to  the  bars  as 

they  were  ;  quod  nota  j  and  per  Moile,  where  one  pleads  in  bar 

/«,  affife,  and  does  not  take  the  tenancy  upon  him^  the  plaintiff  may 

pray  the  affife  for  nihil  dicit,  and  this  it  feems  where  a  number  as 

2  or  3  defendants  are  named  in  the  aflife ;  contrary  it  feems  in 

pflife  againft  one,  for  there  no  other  tenant  can  be  but  him,  buc 

in  the  other  cafe  fome  may  be  ilifleifors  and  fome  tenants^    Brt 

Affife,  pi.  99.  cites  37  H.  6.  23.  24. 

t  228  3  ^T.  a)  Pleadings.   Where  there  is  an  Alteration  of 

the  Tenancy,  pending  the  Writ. 

I.  TN  affife,  the  t^nzx)^  pleaded  jointenancy  to  the  writ,  and  the 
•*■  plaintiff  confeffed  and  avoided  it^for  it  was  mad^  pending  the 
turity  and  there  it  is  faid,  that  procefs  upon  the  ftatute  (hall  not 
be,  but  where  the  ^^^is  denied,  and  not  where  it  is  confeffed  and 
avoided,     Br.  Affife,  pi.  128.  cites  7  Aff,  20. 

2.  Note,  that  one  defendant  who  was  tenant  demifed  bimfelf 
to  the  other  pending  the  writy  which  matter  was  pleaded  by  the 
plaintiff,  and  the  affife  prayed ;  &  non  allocatur  ;  for  Herle  faid, 
that  he  would  hold  the  tenement  to  be  in  the  fame  plight  that  it 
was  when  he  pleaded ;  but  Wilby  did  contrary  at  Nott,  &  fie  vidp 
inde,  and  Brooke  fays  he  thinks,  that  if  the  tenant  demifes 
2  pending 


pending  the  writf^and  before  plea  by  him  pleaded^  that  yet  he  ought 
to  anfwer  as  tenant^  and  fo  it  appears  here  ante.  Br.  Af&fcy 
pi.  144.  ekes  9  Afn  II. 

3.  In  affife,  if  the  tenant  aliens  pending  the  writ,  yet  he  may 
plead  jointenancy  with  another,  for  he  remains  tenant  to  the  affife, 
notwithftanding  his  alienation.  Br.  Brief,  pi.  450.  cites  la 
A£  41. 

4.  In  afiife,  he  who  had  aliened^  pending  the  tvrit^  pleaded  in  bar^ 
and  this  was  challenged,  but  becaufe  he  was  tenant  in  law,  the 
{daintiiFwas  compelled  to  anfwer  to  him.  Bx.  Aflife^  pi.  185. 
cites  12  AfT.  41.  and  t.  9  £.  3.  accordingly. 

5.  And  be  who  aliens^  pending  the  writy  may  plead  jointenancy  by 
deedyznd  the  plaintifFfhall  be  compelled  to  anfwer  to  it,  wherefore 
be  faid  that  he  was  fole  tenant  &c.  and  writ  iflued  upon  the  ftatute 
of  conjun£tim  feofiatis.  Ibid,  and  cites  P.  2%,  and'T.  21  £•  3* 
^cordingly. 

(U.  a)  Pleas  good.  Where  feveral  Pleas  are  plead- 
ed by  the  fame  perfon,  or  by  feveral  Attornies, 
for  one  and  the  fame  Defendant. 


I.  ASSISE  againft  A.  and  B.  and  A  as  tenant  pleaded  releajcj 
and  fi.  by  attorney  pleaded  to  the  writ^  upon  which  they 
were  adjourned  into  Bank  &c.  where  5.  appeared  by  another  at^ 
i9mej^  ziidftiid  that  he  is  ready  to  hear  the  recogniputnce  of  ajfifcy 
and  the  counfel  of  B.  (hewed  this  matter  to  the  Court,  2sA prayed 
bhfirfiplea  pleaded  in  pais^  which  is  more  for  the  profit  of  his  majler  ; 
&  non  allocatur ;  for  the  Court  recorded  that  he  is  attorney,  and 
he  does  not  fay  any  thing  by  which  the  affife  was  awarded,  and 
though  there  be  another  attorney,  we  have  no  regard  to  that  \ 
per  Shard.  And  per  Thorpe,  if  the  one  attorney  renders  the  land, 
and  the  other  makes  defence,  or  if  the  one  confejfes  the  releafe^  and 
the  other  denies  itj  you  (hall  take  the  beft  plea  for  his  mafter  5  but 
per  Shard,  thefe  are  not  alike,  and  the  affife  was  remanded  of  the 
whole  &c.     Br.  Office  del  &c*  pi.  24.  cites  19  AfT.  10. 

2.  In  affife  the  tenant  had  2  attornies  by  feveral  warrants,  the 
9ne pleaded  in  bar,  and  the  other  fo  the  ajfije,  and  the  plea  to. the 
affife  was  accepted,  and  the  other  refufed  ;  fpr  where  the  tenant 
himfelf  pleads  bar,  and  alfo  general  iifiie,  the  bar  is  waved  by 
the  general  ifTuc,  and  thofe  attornies  are  as  the  party  himfelf^ 
Br.fiarre,  pi.  94.  cites  26  £.  3.  and  Fitzh.  Affife,  lao. 


(W.-a)    What  fhall  be  faid  Pleas  to  the.  Affife,      t  ^^9  3 

!•  A  SSISE  <f  renty  it  is  found  that  all  the  tertenants  are  not 

^  namedj  this  is  not  material,  if  it  be  not  pleaded  by  the  de-- 

'fcodantj  for'otherwife  it  cannot  be  found,  and  the  tertenant  may 
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plead  it ;  but  z  pernor  cannot  plead  it,  by  the  opinion  of  the  Court. 
Br.  Aff.  pi.  396.  cites  22  H.  6.  23.  r  l    r 

2.  Where  affifc  is  brought  againjl  tertenant  in  fdeiy  who  Jays 
ihaty  no  tenant  oftbefranktenement  named^  this  is  to  the  affife,  and 
the  plaintiff  «ced  not  maintain  his  writ.     Br.  Affife,  pi.  399- 

cites  30  H.  6.  I.  ^  f        r 

3.  Contra  where  the  ajjife  is  brought  againji  pernor  of  the  profits^ 
and  he  fays  that,  no  tenant  of  the  franktencment  named,  there  the 
plaintiff  muft  maintain  his  writ.  Quod  nota  divcrfity.  Ibid, 
and  cites  Fitzh.  Affife,  1 5« 

(X.  a)     Where  the  Plea  is  waved- 

t.  A  MAN  pleads  to  the  aJJlfe^  and  after  was  vouched  to  war- 
'  ^^  ra7ity,  and  pleaded  in  bar  as  tenant  by  the  warranty,  and 
was  received.    Quod  nota  bene.     Br.  Affifc,   pi.   163.  cites 

Pafch.  1 4  E.  2. 
And  note  2.  In  affife  of  novel  diffeifm  the  tenant  pleaded  deed  of  the  an- 

that  in  all  ^^^^  ^  ^^^  plaintiff  with  warranty  in  har^  and  the  plaintiff  made 
thclenanr  title,  and  after  the  tenant  waved  the  bar,  and  /aid  that  theteni' 
•leads  in  ments  are  in  another  villy  and  was  not  received,  but  the  aflife  was 
fifc'and'if.  awarded.  '  Br.  Affife,  pi.  107.  cites  i  Aff.  17. 

tcr  waves  i    *  .  -uu 

it,  Parn.  faid  that  he  oug&t  to  take  the  afife  in  right  of  damages y  as  if  the  bar  had  been  traTeilca 
and  found  laHe ;  but  it  was  faid  that  the  verdia  Ihall  abate  the  writ,  if  the  pica  of  the  «n»J»^?* 
found  that  the  lund  is  in  another  vill;  but  at  this  day  a  man  may  ♦  wave  his  bar,  and  plead  itit 
general  iffuc,  bat  not  plead  to  the  writ  after  bar,  ut  fupra.     Br.  AlCf©,  pi.  107.  cites  i  Afl.  17. 
.  ♦  Br.  Aflifc,  pi.  368.  cites  44  All.  i-  .      . 

3.  An  infant  in  affife  pleaded  outlawry  of  felony  in  bar,  and  at 
'  another  day  was  fuffered  to  plead  the  releafe  of  the  plaintiff*    Br. 

Affife,  pi.  196.  cites  14  Aff.  15. 

4.  In  affile  of  rent  againji  2,  the  one  pleaded  to  the  aff^Cy  and 
the  other  pleaded  a  recovery  in  ajfife  of  other  lands  and  damages^  and 
that  he  had  execution  by  elegit  of  the  land  put  in  view  for  the  damages, 
and  fo  anfwered  as  tenant  of  this  eftate,  and  pleaded  hors  de  fin 
fee.  The  plaintiff  elecJed  the  other  for  tenant,  and  demurred  up&» 
him  who  pleaded  the  record,  and  well,  by  the  opinion  of  the  Court; 
and  at  another  day  he  who  pleaded  the  recovery  faid,  that  the 
plaintiff  himfelf  was  feifed  of  the  franktenement  the  day  of  the 
writ  purchafed,  and  vet  is  ;  upon  which  the  affife  was  taken,  and 
fo  fee  that  diflbifor  f^all  have  this  plea.    Br.  Affife,  pi.  288-  cites 

28,Aff4i. 

5,  In  affife  by  2  coparceners,  the  om  of  fullage^  the  other  an 
infant,  againji  the  3  J  coparcener^  who  pleaded  partition  in  bar  againfi 
ttic  one  of  full  age,  and  to  the  affife  againji  the  other  wtbin  age\ 
and  bccaule  he  pleaded  in  bar  aijainft  the  one,  and  to  the  affifc 
againft  the  other,  by  this  he  has  waved  bis  bar  -,  quod  nota,  where- 
fore he  pleaded  the  partitioi>  in  bar  againft  both,  and  the  pthcrs 
made  title,  and  traverfed  tit  partitiotu  Quod  nota.  Br.  Affifc» 
pi.  310.  cites  30  Aff.  7. 
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6.  Aflife  againft  att  infant  who  pleaded  a  record^  and  failed  at  [  230   3 
the  day,  yet  he  may  plead  other  matter.     Br.  Ai&fe,  pL  460. 

cites  j6  JE.  3. 

7.  In  aflifc  the  tenant  pleaded  a  leafe  for  life  made  hy  G.  to  his 
f other ^  whofe  heir  (ffc.  which  G,  after  releafedwith  warranty  to  the 
father  and  his  heirs^  and  gave  colour  to  the  plaintiff,  the  plaintiff 
claiming  by  feoffment  of  the  heir  of  G.  after,  a^d  becaufe  the 
tenant  claimed  by  the  heir  of  G.  who  made  ^he  leafe  and  re- 
Icafe,  the  plaintiff  faid  that  the  father  of  the  tenant  had  nothing 
hut  for  life^  ic  non  allocatur,  by  which  he  faid  that  he  had  nothing 
bat  for  life,  ahfqtu  hoc  that  he  re  leafed  &c.  et  non  allocatur,  by 
which  htfaia  that  G.  did  not  re  leafe  bythe  deedy  Prift;  and  the 
other  c  contra.     Br.  Affife,  pi.  347.  cites  37  Aff.  i6. 

8.  In  affife  of  rent  the  defendant  pleaded  grant  of  rent  to  htm  for   •  Br.Aflifef 
ten  years  with  warranty  by  A,  uncle  of  the  plaintiffs  whofe  heir  he  p|-  "o?. 

tf,  and  fo  the  franktenement  in  the  plaintiff  j  judgment  if  he  ought  J,*|^*  l/^^" 
to  have  affife  during  the  term.     Perfey  faid  he  never  had  fuch  s.  P. 
uncle,  by  which  the  defendant  waved  his  plea,  and  pleaded  nul 
tort  J  and  fo  it  is  uf<^  at  this  day  that  the  defendant  may  *  wave 
his  bar^  and  take  the  general  ijfue,     Br.  Affife,  pi.  368.  cites  44. 
Aff.  I. 

9.  In  ajjife  againfi  divers^  where  2  take  the  entire  tenancy^  and 
pliodto  the  writy  if  the  plaintiff  replies  that  one  of  them  is  tenant, 
and  that  the  other  has  nothings  he  who  is  tenant  Jhall  not  plead  de 
novo  as  file  tenant,  Thel.  Dig.  90.  lib.  10.  cap.  i.  f.  34.  cites 
21  H.  6.  63. 

10.  In  affife  the  tenant  faid  that  the  land  is  in  another  vill^ 
and  if  &c,  no  tenant  of  the  franktenement  namedy  and  if  &c.  nul 
W.  And  per  Cur.  the  firft  plea  deftroys  the  2d  j  for  none  Jhall 
foj  that  the  land  is  in  another  villkut  the  tenant^  and  therefore  by 
tim  he  has  taken  the  tenancy^  fo  that  .he  cannot  (ay,  no  tenant  of 
the  franktenement  named  &c.  For  this  is  quod  nota,  by  which 
ke  faid  that,  no  tenant  of  the  franktenement  is  named  &c.  and  r/- 
linquijhed  the  firji  plea.     Br.  Affife,  pi.  399.  cites  30  H.  6.  i. 

11.  In  affife,  the  defendant  had  pleaded  in  bar  which  remained 
f^rvjant  of  view j  and  after  the  view  was  made,  and  he  came  and 
^avd  his  plea^  and  pleaded  to  the  afftfe^  and  it  was  accepted  and 
entered ;  quod  nota.  Br.  Affife,  pi.  402.  cites  34  H.  6.  10.  and 
Fitzh.  Affife,  20. 

(Y.  a)     Replication, 

!•  yfSSISE  cf  tenements  in  D.  the  tenant faid^  that  he  brought 
afftfe  of  the  fame  tenements  in  R.  againfl  the  plaintiffs  and 
this  land  put  in  view  See,  and  he  recovered i  judgment  &c.  the 
flfintifffaid  that  this  is  no  plea^  becaufe  the  tenements  are  in  divers 
wfif,  am  prayed  ajjifcy  V  non  allocatur^  in  as  much  as  he  fays  that 
^^i  tenements  were  put  in  view,  by  which  the  plaintiff faid^  that 
^  are  not  the  fame  tenements  &c.  per  Cur.  this  amounts  to  nient 
tomprife,  by  which,  the  tenant faid^  that,  comprifed,  Prijl^  and  th« 

S  3  others 


13^  ^t^tt^ 

♦  All  the  others  e  contra^  and  the  entry  tvasy  not  in  view^  aniji^  Mi  CM^ 
*^  aS!*i9*  P^if^^  *"^  ^  others  thatj  put  in-vieWy  ami  fa  cmprifed.  Br.  Tria!S| 
iut there'    pi.  123.  cites  ♦  4  Aff.  19. 

are  not  fo 

many  pleas  there»  but  itfeeint  mifprinted  for  44  Aff.  pi.  19* 

i.  In  affifc,  the  tenant  pleaded  a  feoffment  of  the  grandfather  m 
the  plaintiff  v/hok  heir  he  is  with  warranty  \  xht  plaintiff  faid^ 
that  the  grandfather  wasfeifed,  and  died  feifed^  and  he  entered  and 
was feifed  zni  i\{k\k^i  ana  well,  without  Jhewing  how  he  came  by 
it  oner  \  quod  nota,  per  Cur.  Br.  Af&ie,  pU  ^50.  cites  9  £.  3* 
and  Fitzh.  Affife,  155. 

3.  In  aflife  a  gain  ft  feveral,  one  pleaded  ae  tenant^  and  (aid, 
^               thaf  the  plaintiff  had  a  writ  of  entry  ad  terminum  qui  prateriit 

r  231  ]  pending  againjthivi  of  the  fame  land  ice,  to  which  the  plaintiff  rr-  . 
pliedj  that  he  who  pleaded  the  plea  was  not  tenant j  hut  another  who 
,  had  pleaded  to  the  afftfe  &c.  And  it  was  held  a  good  replication, 
becaufe  the  writ  of  entry  was  of  elder  date  than  the  writ  of  afltfe. 
But  otherwife  it  fbould  be  if  it  was  of  later  date.  Thel.  Dig. 
194.  lib.  13.  cap.  2.  r.  4.  cites  23  Aff.  14.  and  45  E.  3.  I4. 

4.  AfiiTe  againft  three,  the  one  pleaded  that  there  was  no  fuch 
in  rerum  natura  as  another  named  in  the  writj  and  pleaded  over 
to  the  ainre,  and  therefore  the  Court  did  not  compel  the  plain- 
tiff to  reply,  becaufe  the  defendant  pleaded  over  to  the  ailife,  and 
therefore  need  not  reply  to  it,  and  after  the  Court  difcharged  the 
af&fe,  of  this  plea  no  fuch  in  rerum  natura ;  for  it  cannot  be  tried  ; 
for  to  fay  that  there  is  fuch  a  one  is  not  good.  Br.  AlEfe,  pi* 
87.  cites  24  £.  3.  26.  49.  50. 

5.  Where  P.  is  named  as  tenant  of  the  renty  and  the  defendant 
faid  that  W.  is  tenant  and  pernor  of  the  rent  not  named  \  juagment 

of  the  writ,  and  if  &c.  the  other  may  maintain  his  writ^  and  fo 
he  did,  that  P.  is  tenant^  ahfque  hoc  that  W.  was  tenant  &c.  there 
the  aflife  (hall  be  awarded  to  enquire  of  it,  and  further  of  the  feifm 
and  diffeifm.   .Br.  Affife,  pi.  309.  cites  30  Aff.  5. 

6.  Aflife  by  bar  on  and  feme  againft  S.  of  40/.  renty  the  tenant 
faidy  that  the  land  was  out  of  their  fee ;  judgment  if  without  fpe- 

cialty  ajjifcy  and  was  compelled  tojhew  the  quantity  of  the  landy  and 
faid,  that  it  was  the  3d  part  of  the  moiety  of  the  manor  of  D« 
The  plaintifffaidy  that  N,  was  feifed  in  fee^  and  efpoufed  the  feme 
plaintiffs  and  dicdf  and  the  tenant  as  heir  to  him  endowed  the  plain-' 
tiff  of  the  2d  part,  and  after  (he  leafed  it  to  the  defendant  for  die 
life  of  the  plaintiff,  rendering  40I.  for  the  (irft  year,  and  lol.  for 
the  reft,  and  (hewed*  deed,  and  prayed  the  aflife.  The  defendant 
faid,  thsLtpart  of  the  land  was  in  another  county ;  judgment  of  the 
writ,  and  upon  this  at  iffue  whether  it  was  in  two  counties  or  in 
one*    Br.  Affife,  pl.  47.  cites  7  H.  4.  29.  30. 

7.  Aflife  of  renty  the  tenant  faid  that  the  land  put  in  view  is  an 
acre  &c.  the  plaintiff  ma-^  fay  that  it  is  a  houfe^  Br.  Aflife,  pl.  497, 
cites  2  H.  7.  4. 

8.  If  a  nuin  appears  as  bailiff  \n  aiCfe,  the  plaintiff  Jbatt  nff  have 
any  thing  to  fay  that  he  is  not  bailiff  o(  the  defendant,  per  Tcqrnf- 
hend}  quod  nemo  negavit.  Br.  Affife,  pl.  86.  cites  15  H.  7.  ijm 

9*  In 
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0-  In  afltTe,  if  the  tenant  pleads,  bar  and  gives  title  to  tie  plain-  At  whert 
tiffy  and  deflroys  the  fame  title^  there  It  fufficesfor  the  plaintiff  ^""^XTa 
ynaintdin  the  fame  tltUj  without  more,     fir.  Tides,  pi.  38.  cites  3  ^^^Jft/ 


£.4.  18.  tiUbjD, 

_    ^-  diffeifed 

^vho  tnfteffettth€  plaintiff  u^  %fhom  be  enttred^  it  fufficet  for  the  ^\%\Tii\S  t9  fay  that  2>.  did  not 
diffeifo  the  plaintiff  mitihaait  more.    Br.  Titles,  pi.  38.  cites  3  E.  4.  18. 

So  if  the  defendant  pleadt  reewery  againft  a  Jlranger,  and  the  title  of  the  plaintiff  mefne,  it  fuf« 
^fi  for  the  plaintiff  to  fay  thatf  «»/  tie  J  record.     Ibid. 

Sa  it  feems  Open  efiaie  upon  condition  ice.     Ibid. 

Bmt  if  the  defendoMt  makes  bar,  andgi'ves  coivmf  to  the  plaintiff,  and  no  title  infaO,  there  by  ff - 
▼eral  the  plaintiff  ought  to  make  title  i  tor  he  cannot  traverfe  the  bar  without  making  title,  but  by 
ieveral  he  may  (ay  that,  paffa  by  the  deed ;  but  in  this  cafe  9  £«4.  fome  were  contrary  to  the  other  of 
ihejuftices.     Ibid/  , 

10.  If  in  an  aflife  agaln/f  two  each  takes  the  entire  tenancy  and 
pleads  In  bar^  and  the  demandant  Jhews  how  they  are  jolntenants 
&c.  yet  the  opinion  of  Keeble  was,  that  he  muft  anjwer  to  the 
bars^  becaufe  it  appears  to  the  Court,  that  each  of  them  is  tenant 
of  a  ffioiety,  for  which  he  may  well  anfwer,  and  then  when  he 
has  pleaded  for  the  whole  his  bar  (hall  not  be  taken  to  be  void  as 
to  the  whole,  but  for  his  own  moiety  good,  and  for  the  other 
Void.     Kclvv*  117.  a.  pi.  58.  Cafus  incerti  temporis. 

(Z.  a)     Replication.     Title  therein,  t  ^3^  3 

tk  A  SSISE  againfl  twOj  the  one  pleaded  to  the  ajftje^  and  the 
*^  other  in  tar  by  deed  of  feojfhtent  of  the  grandfather  of  the 
plalntljf  with  warranty  as  ajfignee^  and  Jhewed  both  deedi ;  the 
plaintiff fald^  not  confejftng  the  deed^  that  his  grandfather  was  feifed 
of  fee  and  rights  and  died  feifed^  and  he  entered  as  heir^  &c.  and 
was  feifed  &c.  and  a  good  tide  without  (hewing  how  he  came  to 
it  after  &c.     Br.  Aflife,  pi.  144.  cites  9  AIT.  11. 

a.  Ai&k  againfi  twoy  the  one  pleaded  a  releafe  of  all  aSflons  per- 
fonalj  without  taking  the  tenancy^  and  the  other  pleaded  joint  enancy 
with  a  Jiranger  not  named  to  the  writy  and  the  plaintiff  chofe  hint 
who  pleaded  the  releafe  for  his  tenant^  by  which  the  aflife  was 
awarded  to  enquire  of  the  tenancy,  znA  found  that  he  who  pleaded 
jointenancy  had  nothing,  and  that  he  who  pleaded  the  releafe  was 
tenant^  and  upon  this  he  pleaded  the  releafe  ut  fupra  without 
^taking  the  tenancy^  and  found  for  the  plaintifi^,  and  he  recovered ; 
and  fo  fee  the  afffe  onee  awarded  upon  the  tenancy^  and  after  upon 
the  matter ;  and  if  the  plaintiff  replies  to  the  releafe  that  after  this 
be  wa^  feifed  and  diffeifed^  and  found  for  him^  he  Jhall  recover  with- 
out malting  title ;  and  becaufe  he  who  pleaded  the  releafe  did  not 
take  the  tenancy,  nor  plead  any  thing  to  the  right  but  a  releafe 
of  actions  perfonal,  therefore  the  judgment  was  aflfirmed  in  a 
writ  of  error.  19  E.  3.  3.  and  fo  fee  that  the  plaintiff  did  not  reply 
here  tiU  the  tenancy  was  enquired  \  quod  nota.  Br.  Aflife,  pi.  215. 
rites  1 7  Afl".  25. 

3.  If  /  bring  ajjife^  and  the  tenant  pleads  in  bar^  and  /  make 
title  thai  it  was  found  by  office  that  my  father  was  feifed  and  died^ 
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0nd  held  of  the  Ktngy  and  I  fued  Uvery  and  entered  \  judgment  &c« 
end  pray  the  ajjife^  the  title  is  not  good^  becaufe  he  does  not  allege 
Jcifin  in  fail  \  for  where  he  claims  by  his  anceftor,  he  alleges  feifm 
in  fad,  for  the  office  is  only  for  the  King,  and  Jhall  not  ferve  the 
flaintifffor  title ;  for  it  may  be  that  the  office  is  faUc ;  but  centra 
where  a  nian  claims  by  the  King  as  in  mortdancejlor  ;  it  fuffices  to 
fay  that  it  was  found  by  office  that  the  anceftor  held  of  the  King, 
and  died  feifed,  the  heir  within  age,  by  which  the  King  granted 
the  ward  to  the  defendant ;  judgment  &c.  for  there  he  claims  by 
the  King>  and  the  office  fuffices  for  the  King  \  contra  wh^re  he 
claims  by  the  party.     Br.  Titles,  pi.  39.  cites  5  E.  4,  3. 

4.  In  affife  by  Dean  and  Chapter  of  rent  iffuing  out  of  3  acres^ 
the  defendant  anfwered  as  tenant  of  toe  franktenement  of  2  acres^ 
and  as  to  any  rent  ijfuing  out  of  one  acre  he  pleaded  jointenaney  with 
y.  N.  of  the  feoffment  of  W.  P.  jind  if  &c.  nul  tort  &c.  and 
to  another  acre  that  he  had  nothing  in  it  the  day  of  the  writ  fur^ 
chafed^  ner  ever  after^  and  if  found  that  it  be  not  &c.  nul  tort  &c. 
and  to  the  3^  acre  that  the  predecejfor  of  the  plaintiff  was  diffeifed^ 
qnd  none  was  feifed  afler  &c.  et  non  allocatur ;  for  dean  and 
chapter  Jhall  have  affife  ofdiffeifin  done  to  the  predeceffor  &c.  and  to 
the  Rrft  plea  the  plaintiff  maintained  his  writ  that  fole  tenant  &c* 
and  to  the  other  that  tenant  as  the  writ  fuppofed  ^c.  and  fo  fee 
where  he  fhall  maintain  his  writ  &c.  and  fee  that  he  pleaded  in  a 
manner  nontenure  to  the  one  acre,  which  is  no  plea  in  affife,  as  it 
is  faid  often  elfewhere,  hut  Jhall  fay  that,  no  tenant  of  the  franks 
tenement  named  in  the  writ.  Br.  Affife,  pi.  490.  cites  I  E.  5,  4* 
f^ifthc  5.  If  in  affife  the  tenant  pleads  in  bar  that  his  father  was  feifed^ 

"^""-httriat  ^"^  ^^^^>  *"^  ^^^  ^^  ^^  S^^  ^^  ^'^''  ^''^^''^^  *"^  8*^^  colour  to 
hfti'asfr'if^  the  demandant,  he  mzy-reply  that  be  himfelf  was feijedj  till  by  the 
eJ  till  by  a  father  of  the  tenant  diffisifed^  and  that  he  made  continual  clainiy  and 
[  ^33  J  afier  the  death  of  the  father  entered^  and  was  feifed  till  &c.  and  yet 
'^c-^'iriubi'  ^^  founds  his  title  upon  his  ownpoffeffion.  Kelw.  103.  a.  pi.  5. 
'^tpjtcffedthe  Cafus  inccrti  temporis. 

tenanty  vfon  ^ 

nvh^m  bffntertd^  and  was ftffed  till isc.     K^lw.  IC3.  a.  b.  pi.  5. 

But  if  the  6.  In  affife  the  tenant  pleaded  the  feoffment  of  the  demandeen^ 

(Icmandant         *"  ...  ...  _--^_ 


tbf feoffment  fo  he  was  feifed  ttU  by  we  tenant  dijjeijed,  Keble  argued 
ft jt ranger  jg  p^  g^^Q^j  replication,  without  Jhewing  hew  the  Jiranger  came  to 
'^rd'iued  '  ^*"  lafidi  for  it  ftands  indifferent  to  the  Court,  whether  the 
fe'frd.and  ftrangcr  came  to  the  land  by  title  or  diffeifin,  and  then  i^^muft 
comprd  [jg  intended  moft  ftrongly  againft  him  that  pleads  it;  for  when 
i,//;^r^;  thts  ^  "™^P  '*  '•^  ^y  right,  as  it  is  confefled  the  tenant  was,  it  (hall  not 
had  been  %  be  intended  that  the  land  is  rightfully  out  of  him,  without  fhew- 
^''"V' d^ '  ^"S  ^^^»  ^"^  ^^^  demandant  cannot  make  his  title  at  large,  be- 
fcept binds  czufe  the  tenant  in  his  bar  has  conveyed  the  land  to  himfelf  by 
every  body,  the  demandant,  and  to  this  intent  the  title  i$  not  good,  Kelw; 
nuuit  is  not  uj.  a.  b.  pi.  jLi.  Cafus  incerti  temporis. 

nutcrul  J         *      ^  * 

Wlicthcrhe  fhat  died  feifed  came  to  the  land  bydilTeifm  orotherways,  be(;aufe  by  the  dying  Teife^ 

the  entry  of  every  man  is    lolled  ;  per  Kcblc,  ^rg,  Ibid.^n^     ■  ■  ,  i^^-  if  the  demandiint  ^epiies 


fidt  the  KiMgyms  emtitkd  fy  cfice,  afid  conveyed  the  land*  /•  htmj  for  ereiy  one  it  kuind  by  the 
affioe  ;  per  Keble,  Ai^.     Ibid.. 

But  the  reporter  cites  38  H.  #.  2.  in  Mie  cad  of  the  pleai  aod  28  H«  6.  5.  in  the  end  of  the  ple% 
and  9  H.  6.  4<  S.  P.  contnu 

(A.  b)     Recovery  upon  other  Title  than  fet  forth 

in  the  Count  &c. 

J«  TN  affife  of  rent  the  tenant  made  drfault^  and  //  was  demanded 
what  rent  it  is,  who faidy  rent-Jervice.  The  ajjifefaid  that 
the  land  wa$  cut  of  the  fee  and  feigniory  of  the  plaintifr,  hut  be  and 
thfje  wbofe  ejiate  iu  has^  have  had  rent  out  of  that  land  time  out  of 
nundy  and  the  plaintiff  in  aid  of  it  Jhewed  forth  a  deedy  by  which 
he  purchafed  the  rent,  hut  no  deed  of  commencement  of  //,  and  tho  ' 

plaintijF recovered  by  award;  quod  nota,  notwithftanding  that 
h^  f aid  that  he.  demanded  rent  feryice^  &  nota  bene.  Br.  Affife^ 
pi.  188.  cites  13  AiT.  4. 

(B.  b)    Judgment.     And  what  recovered. 

i>  A  SSISE  by  M.  of  the  entire  land,  and  becaufe  upon  the 
^^  pleading  and  demurrer  upon  it,  it  appeared  that  the 
plaintiff' had  title  hut  to  the  moiety^  and  the  tenant  having  title  H 
the  other  moiety^  it  was  awarded  that  the  plaintiff  ihall  recover 
bat  the  moiety  ;  quod  nota.  Br.  Affife,  pi.  493.  cites  8  Aff.  33. 

2.  Affife  of  20/.  rentj  and  the  tenant  Jhewed  deed^  by  which 
the  plaintiff  hadUafed  to  him  by  deed^ir  Ufe,  rendering  the  renty  and 
as  to  ^2  f,  Jhewed.  a  releafe  of  the  plaintiffs  which  was  confeffedy  and 
yet  the  plaint  fhall  not  abate ;  tor  this  does  not  go  hut  in  bar^  as 
itfeems,  for  this  part ;  otherwife  it  feems  of  receipt  of  part  pend« 
ing  the  writ ;  and  to  the  rejly  hefaid  that  he  hinfelf  viz.  the  tenant  £  ^34  "3 
f^r  lifgy  had  brought  afftfe  againjl  the  plaintiff  for  dijfeifin  done  by 
him  of  the  land  now  put  in  view,  whereof  &c.  againlt  the  plaintiff 
^  his  leffor,  where  it  was  found  that  tht  plaintiff  his  leffor  had  dif-' 
'.  Jeijed  hiniy  by  which  it  was  awarded  that  the  lefjee  recover  feijin  &c. 
\  and  the  jury  gave  the  lefs  in  damages  by  reafon  of  the  rent  re^ 
ferved  upon  die  leafe,  and  recouped  the  damages  for  the  time 
that  the  leffor  was  tenant  by  difieifin,  and  for  his  time  he  is 
ferved  of  his  rent,  and  demanded  judgment  as  to  this  parcel  &c. 
and  for  the  rent  due  after  the  recoveryy  hefaid  that  he  had  been  at 
all  times  ready  to  pay  ^  and  yet  is,  and  tendered  the  money  in  Courts 
and  the  other  averred  that  be  had  not  been  at  all  times  ready  &c. 
Per  Herle,  this  is  no  plea,  by  which  he  awarded  the  affife,  which 
(ays  that  the  rent  of  one  term  was  arrear  before  the  dijfeifin  of  the 
landy  and  another  term  was  arrear  after  the  recovery  tn  the  cfffe^ 
and  the  leffor  dijirainedy  awfthe  lejfee  made  rtfcouSy  and  would  not 
pay  without  acquittance  to  the  damage  &c.  and  they  were  com- 
pelled to^iv/r  the  damages  from  the  rent  arrear  before  the  recovery,, 

gnifrm  tbi  rtnt  arrear  after  the  xccQvcrjr,  and  it  was  awarded 


that  he  recoirer  the  rent  of  1  terms,  ai|d  damaget  lOOs.  and  ^ 
note  that  the  rent  due  before  the  diileifin  was  not  loft  by  the  dif^ 
feifin.    Br.  Aflife,  pL  141.  cites  8  AC  37.  and  Trin.  4  E*^* 

accordingly. 

3*  AiBfe  againjl  A.  and  Ptbers^  and  it  wasflnmJ  that  the  iarofi 
tvasfiijed  infee^  And  infeaffidtbe  plaintiff  aft  n  that  be  bad  married  A. 
the  defendant^  and  the  guardian  ajjignedber  dower j  who  was  ready 
to  be  attendant  to  whom  the  Court  fhould  award,  and  the  ajffe 
is  brought  againjl  the  heir  and  A.,  fenu  of  the  father^  and  it  was 
awarded  that  the  plaintiff  recover  2  parts,  andf  the  feme  retained 
the  3d  part  in  dower  \  for  (he  was  no  party  to  the  diileifin,  and 
the  3d  parfrof  the  damages  was  recouped ;  quod  nota.  And  it  is 
faid  there  in  the  end,  that  if  abator  or  dijfeijor  ajfigns  dower^  the 
feme  (ball  plead,  in  bar  againft  the  heir,  if  no  covin  was  in  her. 
Br.  Affife,  pi.  i8r.  cites  12  Aflf.  20. 

>  4.  In  amfe  of  the  chapel  of  B.  the  plaint  was  of  a  boufe  and  3 
acres^  with  the  appurtenances ^  and  the  cafe  was,  the  plaintiff- was 
in  of  the  collation  of  y.  iV.  who  right  hadj  and  the  defendant  made 
fuggejlion  to  the  King  that  it  was  of  his  patronage^  and  gained  cot-' 
lationofhim^  and  oufted  the  plaintiffs  and  be  brought  aff^e  and  re* 
coveredy  and  the  value  of  a  year  alfo^  which  was  pajfed  after  verdi^ ; 
but  Trin.  15.  fuch  judgment  was  reverfed^  becaufe  it  was  of 
damages  after  verdi<Sl ;  and  alfo  the  plaintiff  in  his  title  made 
himfelf  guardian,  and  not  in  the  original.  Br.  Aflife,  pi.  iSy^ 
cites  13  AiC  2. 

5«  AiEfe  of  a  place  containing  in  length  \ofooty  and  in  breadth 
10  foots  znd  found  for  the  plaintiff  by  which  the  plaintiff  recovered4 
and  found  no  damages  i  for  the  place  was  amended  by  buildings  and 
well,  and  fo  .no  damages  awarded.  Br.  Aflife,  pi.  194^  cites 
14  AIT.  13. 

6.  A  deed  of  confirmation  which  makes  the  ejlate  of  the  plaintiffs 
may  be  found  by  verdiSi  at  large^  though  the  deed  was  not  pleaded 
but  given  in  evidence.  Contra  of  a  deed  which  does  not  make  the 
ejiatCs  and  is  not  pleaded,  and  the  plaintiff  recovered,  and  damages 
taxed  by  the  jury,  and  damages  taxed  pending  the  writ.. Br.  A&k^ 
pi.  210*  cites  18  Aff.  3. 

7.  In  affife  the  tenant  pleaded  releafcs  bearing  date  in  a  foreign 
eountys  and  the  plaintiff  denied  it,  and  thereupon  were  aiyourned 
into  Banks  and  at  the  day  the  tenant  made  defaults  whereupon  the 
aflife  was  awarded  at  large.   Per  Shard,  if  the  deed  had*  h^ta  found 

falfts  the  plaintiff  by  releafmg  his  damages  might  hsive  judgment 
of  the  lands  and  the  entry  in  the  roll  (hall  be  s  quod  petens  petit^ 
quod  non  inquiratur  de  damnis^  and  not  that  he  had  releafed  his 
damages  &c.     Fitzh.  Affifei  pi.  125.  cites  22  £.  3. 4, 

Thtt  f>Uin.        8.  In  aflire  a  prior  plaintiff  (hall  recover  the  arrears  of  his  own 

^^r^tw^^  fiff^^  and  •  of  the  time  of  his  predeceffors  and  of  a  term  after  the 

ftra'^at'   adjournment  of  the  affife,  for  it  was  in  aflife  of  rent.    Br.  Ailiie, 

'  nr  incurred    pK  304*  citeS  29  Aff.  59. 
i{fitr  the 

en^^ummtnf  tfibe  ^r^  vUi  Ull  Itfff  if  (hit  ^vartor  \vi(b  bit  domgtU    Bti  A^lfci  pi.  330»  cltti 

tt 


J 


mtt. 


^3^ 


It  ivH  fiud  for  lawy  that  in  tflif<  of  rent  the  olalntiff  may  rteciver  all  tlie  dammift  tgaioftihe  ft* 
tanU  diOHth  fa^  hat  not  been  tenant  but  one  monwi  and  the  arrwmrt  by  ao  Mwrf  by  Sie  ftatute.  Qgwe 
hy  wbaf  ftatttte  ?  It  reems  to  be  by  the  ftatute  of  Glauee/tert  loi.  Br.  Affije,  pl«  lo,  cittt  %  3  H.6.  fi. 

*  S.  P.  Br.  Affife,  pi.  443. 

^.  By  affifi  (f  office  cum  pertimntilsj  he  (hali  recover  all  that 
is  appendant  to  it.  Per  Shard^  this  is  true  upon  ancient  title 
oidVy  and  not  upon  a  new  grant.    Br*  Affife,  pL  308.  cites  30 

10.  tn  annuity  a  man  recovered  damagti  in  aflife  to  the  vabU 
tf  the  land,  incurred  pending  the  writ  till  judgment.  Br.  Affife^ 
pi.  47.  cites  7  H.  4.  1 6. 

11.  In  trefpafs^t  if  the  terthor  for  years  is  fufiedj  the  lejir  JhaU 
have  ajfifey  but  not  recover  damages  \  for  the  termor  has  the  pof- 
fef&on,  and  only  he  is  damnified  \  per  Brian  J.  Quod  non  ne- 
gatur.     Br.  Affife,  pi.  83.  cites  15  H.  7.  4. 

12.  The  judgment  is,  ^uod  recuperet  feijinam*  Arg.  to  Mod« 

(C.  b)    Damages.    Charged  with  Damaged  Vfho^ 
where  there  are  feveral  Occupiers  &c. 

1.  \SST&E  againjl  feveral,  it  was  found  that  the  plaintiff' wat , 
^Jfeifed  by  one  named  &c.  Parle  faid,  that  the  dimfor  is 
not  fuiEcient,  and  therefore  prayed  that  the  tenant  anfwer  the 
cbiinages.  Perfey  /aid  this  is  no  reafon  but  for  his  o^n  time,  for 
it  may  be  that  the  plaintiiFhas  omitted  others ;  but  becaufe  the 
Mffeifir  tvas  not  fuffcient^  therefore  the  plaintiff  JhaU  have  judg^ 
ment  to  recover  the  entire  damages  againjl  the  tenant ;  and  it  it 
(aidi  that  Green  awarded  in  Kent,  that  where  feveral  were  named 
who  had  the  occupation,  and  none  was  fu£Eicient  but  the  tenant, 
therefore  the  tenant  was  charged  of  all  the  damages.  Br.  Affife^ 
pi.  318*  cites  31  Aff.  5. 

For  more  of  Aflife  in  general^  fee  Tb\SBA^%  <tntXf^  ^9^U 
Hainceaor.  iftOlttmur;,  idfe(imtatumj  and  other  proper 
titles. 


dttacl^metit 


[  ^3«  ] 


attacl^ment 


(A)     How  confidered. 

t    A  N  attachment  is  a  non  emittas  in  itfelf,  and  therefore  the 
"^  Jheriffmay  break  his  houfe  to  take  him  \  per  Coke  Ch.  J. 

Roll.  Rep.  336.  Hill.  13  Jac.  B.  R.  Briges|s  Cafe. 

2«  An  attachment  after  a  decree  fir  difmijfumy  is  to  nature  of 

an  execution  at  law,  and  z  general  pardon  may  pardon  the  con<« 

tempt,  but  not  the  debt.    Fin.  R.  153.  Triq.  28  Car.  a*    Bar- 

4ram  v.  Dennet. 
tion  for  an  3*  Upon  a  motion  for  an  attachment  for  tut  returning  a  man^ 
atuchment  damusj  Holt  Ch.  J.  faid,  that  an  attachment  in  Chancery  On  an 
•"  *?  *^**'  ^*^^  ^"^  pluries  is  returnable  in  this  Court,  and  is  not  merely  fir 
Hok  Ch"  J.  contempt^  but  is  really  an  adlion  whereon  the  platntifFihaU  recevir 
faid,  it  had  damages  fir  the  delay  in  not  executing  the  writ }  and  we  have 
lecnfomc-  without  reafon  gone  on  in  imitation  of  Chancery.  It  is  a  con- 
ed»  bu^'not'  ^"*pt  "ot  to  rctum  the  firft  mandamus  5  therefore  let  a  return 
frequently,    be  made  widiin  a  week.     la  Mod.  164.  Hill.  9  W.  3.  Anon. 

and  that 

there  are  two  forts  of  attachments  upon  a  mandatory  writ ;  the  one  entides  the  party  to  his  adion  for 
aamages,  and  that  muft  he  on  tlie  pluries  ;  and  the  other  punifhcs  the  contcu^pti  wh|ch  may  be  on  ai( 
alia*.     12  Mod.  343.  P^fch.  13  W.  j, 

4.  Upon  an  attachment,  the  party  is  only  to  anjwer  tnterroga^ 
toriesy  and  if  he  can /wear  off"  the  contempt j  be  is  aifcharged\  and 
ignorance  of  the  law  cannot  be  pleaded  in  juftification  of  an  a£t 
againit  law,  but  may  be  offered  in  mitigation,  per  Holt  Ch.  J« 
12  Mod.  348.  Pafch.  12  W.  3. 


(B)  Of  what  Things. 

I.  TN  dehty  trefpdfs  &c.  a  man  ought  not  to  attach  the  defendant 
-*•  by  the  horfe  upon  which  he  ridesy  where  be  has  other  goods  by 
which  he  may  make  the  attach ment,  and  therefore  it  feems  that 
if  there  be  no  other  goods,  that  then  the  officer  may  attach  him 
by  the  fame  horfe  on  which  he  rides.  Br.  Attachment,  pi.  23% 
cites  F.  N.  B.  93.  (H)  (J), 

3kA 


iSttad^ment*  236 

2*  A  fingle  thing  only  ought  to  be  attached;  per  Powell  J,    t  cannot  be 
And  per  Treby  Ch.  J.  it  ought  to  be  a  rtajmahk  diftrefs  to  com-  JC^**"?  ^ 
pel  the  defendant  to  appear.      2  Lutw.   1457.  Hill.  9  W.  3,  ifUmighi/ 
Hardgravev.  Ward.  »tistobeke^ 

by  the  bai- 
liflf^  and  he  ought  not  to  deliver  them  out  of  his  hand  to  the  plaintiff.     Cio.  £.  230.  pi.  20.  Pafch,  ' 
33  Elia.  3.  B.  R.  Mead  v.  BigoCL 3  Le.  236.  S,  C. 

3.  Goods  dijirained  or  impounded  cannot  be  attached.  Cro« 
E.  691,  pi.  28.  Trin.  41  Ehz-  C.  B.  in  Cafe  of  Humphrey  v. 
Barns* 


(C)  Forfeiture  of  the  Goods  &c.  attached.   In  what  C  237  3 

Cafes. 


I.  'T'HE  defendant ^'i^j^t?^,  becaufe  the  plaintiff' was  attachedly 
-^    writ^  upon  plaint  in  court  haronj  and  made  default  2t  the 
day,  by  which  the  attachment  is  forfeited.  Quaere,  for  it  is  not 
adjudged.     Br«  Attachment,  pi.  2.  cites  28  H.  6.  9. 

2*  If  defendant  is  returned  attached  in  trefpafs  by  20  Jheepj  or  Br.  Attach- 
fuch  like  pretii  &c.  he  is  ejfoigned  at  the  day,  as  he  well  may ;  and  "?*"*»?!•  ^• 
at  the  day  makes  default^  he  fhall  forfeit  the  attachment.  Br.  For-  KoteperBiu 
feiture  de  Terres,  pU  3.  cites  34  H.  6.  9.  ling,  Wang. 

3.  So  if  he  had  made  default  at  the  day  of  the  return  of  the  af-  ^^^^^^ 
tachmenty  and  had  not  been  eflbined,  quod  nota ;  and  per  Afhton,  fc  atuchfti 
if  he  appears  at  the  day  of  the  attachment,  or  at  the  day  of  efToign  by  pruefi 
returned,  he  (hall  fave  the  attachment,  otherwife  not.     Br.  For-  ^"^^""^ 
feiture  de  Terres,  pi.  3.  cites  34  H.  6.  29.  But  nota,  there  the  j^SJe'^ 
cafe  in  the  margin,  becaufe  by  the  eflbin  the  goods  were  faved^  fendantdoei 
therefore  per  Cur.  writ  iflued  to  deliver  the  goods,  and  therefore  »o«  ■?!>««» 
they  fhall  not  be  forfeited  by  default  at  the  day  of  effoign,  quod  menVufor- 

nota.  feited  to 

the  lord  of 

the  manor.     Br.  Attachment,  pi.  19.  cxtea  34  H.  6.  49. But  it  is  faid  there  that  t.  37  H.  6.  it 

washcld  by  Aihton,  Danby,  Moyle,  Davers,  and  Choke,  that  no  goods  attached  (hall  be  forfeited  but 
in  courts  of  record,  and  not  uponjuftices  in  the  county  ;  but  contra  inde  M.  32  H.  6.  But  thic 
nutter  is  not  reported  in  37  H.  6.  and  in  the  Cafe  of  the  Priorefs  of  Rumney,  there  it  was  taken  that 
the  attacbmeftt  in  court  baron  ihall  be  forfeited ;  for  it  is  in  vain  to  make  an  attachment,  ii  nihil  inde 
rvenerit.-^Br.  Forfeiture  de  Terres,  pi.  4.  cites  the  fame  cafes  accordingly,  and  that  by  32  H.  6.  tho 
attachment  is  forfeited  before  the  fheriffor  in  jufticies ;  and  fays,  that  from  hence  it  feems  that  it  ia 
forfeited^  for  the  court  9i  the  iheriff  is  only  a  court  baioo. 

4.  Where  the  defendant  is  returned  attached  by  fuch  chattels  Br.  Bf- 
upon  writ  of  attachment,  in  debt  &c.  and  at  the  day  he  is  ef--  f^^P^VP^- 
feigned,  and  at  the  day  of  effoign  adjourned  the  defendant  mates  s?c/*** 
default^  yet  the  goods  attached  are  faved,  notwithftanding  the 
default  after;  per  Cur.  and  yet  if  he  had  made  default  at  the  day 

of  the  attachment  returned,  the  goods  had  been  clearly  forfeited^ 
quod.nou  &c,  Br.  Attachment,  pi.  11.  cites  21  £.  4.  78. 

5.  In 


137  attachment, 

Br.  Forfri-  5.  In  trdpafs,  if  iltitjhiriff  attachis  a  C9Wy  the  property  is  nof 
^^*i^c'  «tf  of  the  drfendant  till  he  has  made  default^  and  if  the  fheriff  at- 
BrTTrefl  tachcs  thc  COW,  and  leaves  the  cow  with  the  defendant^  yet  if  ho 
yiifs,pi.%S3.  makes  drfault  at  the  day^  the  cow  is  forfeited^  and  the  (herifF  may 
^  s'  p  ^*  ^^^  ^^  ^'^  might  have  taken  the  cow  with  him  at  firft  if  he 
coniiD^iyt    would,  quod  oota,  per  Cur.    Br.  Attachment,  pK  10.  cites  ^ 

iut  where      H.  7.  6. 

fte  attaches 

k,  and  leaves  the  goods  nfith  the  deiesdiDt,  there  be  htth  notfalof  to4o  with  the  gooisatUched,  tiU 

^e£uUt  be  made  ait  the  daj. 

For  more  of  Attachment  in  general,  fee  2tsf\&  (U)^  Coilf 
temyty  ^umnum^,  and  other  proper  tides. 
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wm 


(A)    In  what  Cafes* 

Br.Efchcat,  i.    A   MAN  feifed  of  land  had  ijjue  %  [ons^  the  eUeJi  had  ijiie  a 
|1. 13.  cites       £\,  ^ughur^  Qfi^  did  felony^  and  was  taken  and  imprifoned^ 

Itfeems,  ond  became  appellor^  and  after  he  prayed  his  clergy ^  and  was  retaken 

that  where  fo  priJoTij  and  there  died\  thc  father  died^  thc  daughter  entered^  and 

judgment  is  ^^  youngejl  fon  who  was  uncle  to  the  daughter  oujled  her^  and  fee 

Sierecanbe  brought  aflife,  and  recovered  by  judgment ;  and  fo  it  feems  that 

no  ttttinder  a  man  is  not  attainted  by  verdiSi  nor  confejjion  without  judgment  j  for 

"f'Ae*hmd.  ^^^^  ^^^  *  confeflion,  but  judgment  wanting.     Br,  Aflifc,  pi. 

Br.  Forfei.  439*  cites  8  E.  I.  and  Fitzh.  AiTife  42i«  « 

Cure  de  Ter- 

ics«  pi.  aS.  cites  %  4  Aff.  4. 
i  Br.  Forfeiture  de  Terres,  pi.  %%.  cites  S.  C.'-«**Br.  Corone,  pi.  t6^.  citei  to  E.  4.  5.  S.  P. 

Upon  attainder  by  utlavrry,vcrdi&,  or  confefliont  which  are  commonly  laid  the  three  manners  of 
attainder  of  felony,  murder  Ilc.  judgment  mvft  ke  given  upon  every  one  of  them,  otherwife  it  fliall  not 
be /aid  an  attainder.     Perk.  S.  27. 

An  attainder  //  convijEfhn  of  a  perfon  of  a  crime  whereof  he  was  notconvi£^ed  before,  for  he  cannot 
be  twice  attaint-  Arg.  PI.  C.  397.  Earl  of  JUicefter  v.  Heydon,— — An  |ndi€bneAt  of  trcafon  ii 
only  an  accufation,  but  an  attainder  is  proof.     Jenk.  243.  pi.  26. 

Every  man  attainted  it  conviBed,  but  every  man  convided  \%  not  attaintedf  for  he  that  is  attainted 
or  adjudged  is  convidled  and  more,  if  ex  vi  terminiy  this  extends  to  him  that  is  aondemned.  1 1  Rep. 
60.  in  Dr.  Fofter's  Cafe-  They  are  fre^uontly  ufed  asfyoonimous  ftc.  1  Show.  382. 

The  difference  between  a  man  attainted  and  eonviSed  is,  t|;iat  a  man  is  faid  efnviff  iefortbe  k^M 
judgmetttf  as  if  a  aaa  be  fio&YiAsi  by  fOBf^i^^y^fUf^os  tttnmty  i  uniytktu  h^hai^usjtidfi&ent 


lipOQ  the  TerdtA»  confeffidQi  or  recreancy,  or  upon  the  outUwiy  or  abjuntioni  then  is  he  fai4  to  he  at- 
taint.    Co*  Utt.  .:{9C.  Jb,  391.  a. 

There  are  two  forts  of  attainders;  the  one  is  after  affearanct^  aii4  that  in  3  mannerf ;  by  cottfifm 
JiM,  hf  imttief  or  by  vetdiffi  the  other  ttfeHfroc^ttoieoMiJuvMt/fyMshU  ao  uttaindar  in /awp 
Co.  lAtt,  3^0.  b* 

(B)  Attainted  Perfon.   What  he  is  capable  o(^  and 
How  proteded  and  cpnfidered  in  Law« 

|.    A   MAN  attainted  cannot  vouch ;  if  he  fhould  be  allowed  to 
•^*'  vouch,  he  w,ould  be  admitted  to  be  a  plaintiff  or  zStotp 
whereas  he  is  difabled  to  fue.     Jenk.  209,  pi.  43.  cites  4  £.  4.  9. 
'6  £.  4*  4.  and  8  £-  2.  Fitzh.  Voucher,  237. 

2.  Albeit  judgment  be  given  againft  a  man  in  cafe  of  treafon  Ititnurto 
or  felony,  yet  his  body  is  not  forfeited  to  the  king,  but  until  exe-  ^^  ^*"  f^ 
cution  remains  his  own,  and  therefore  if  before  execution  hi  be  perfon. 

Jlain  without  authority  of  law,  his  wife  (hall  have  an  appeal ;  for  Hawk.  PI. 
notwithftanding  the  attainder  he  remained  her  hufband,  and  after  ^'  ^J^-^^ff 
fuch  attainder  his  body  may  at  the  fuit  of  a  fubje£t  be  tahn  in  fays  it  u* 
execution  upon  a  judgment  or  Jlatute  &c*  and  he  may  be  executed  agrcc4« 
for  treafon  or  felony,'  notwithftanding  fuch  execution  had  againft 
him.     3  Inft.  215. 

3.  A  man  attainted  of  felony  may  be  fued  for  debt  or  trefpafs  Cro.E.516. 
during  the  attainder,  but  he  cannot  fue.  Jenk.  209.  pL  43.  cites  ^'j^j^^'g 
35  £Iiz.  fianifter's  Cafe.  '  «  sc  39  Eiis. 

Baniiler  v. 
Truflcly  S.  C.  where  debt  was  brought  on  a  hend^  and  the  defendant  pleaded  that  he  was  attainted; 
but  by  J  J.  contra  Walmiley,  it  was  adjudged  that  he  (hould  anfwer.  a  And.  38.  r   ^^-.    -1 

pi.  25.  S.  C.  and  he  was  awarded  to  anfwer. ^3  Inft.  1x5.  S.  P.— _S.  P.  per  ••      39    J 

Cur.  Sid.  i6o.  in  pi.  13.  Mich.  15  Car.  2.  B.  R. 

4.  If  any  perfonal  wrong  be  done  him  during  his  attainder,  when 
he  is  pardoned  he  may  have  a5lion  for  it ;  per  Anderfon  and  2 
ruftices.  Cro.  E.  516.  Mich.  38  &  39  Eliz.  C.  B.  in  Cafe  of 
jBanifter  v.  Truflel. 

5*  A  perfon  attainted  may  purchafe^  but  it  fhall  be  to  the  S.P.aj. 
King's  ufe.     There  can  be  no  rejlitution  of  blood  without  aft  of  ■^»"««*»'Mb* 
parliament,  -but  a  pardon  enables  a  man  to  purchafe  ;  and  the  fon  in  Cafe  of" 
who  is  begotten  after,  tho'  an  elder  be  living,  ihall  inherit  thofe  Venabiesr. 
jands.     Bacon's  Ufe  of  the  Law,  42.  "  p!  a"^. 

10.  Mod. 
121.  359.  in  Cafe  of  Thoraby  and  Fleetwood^ 

6.  Land  was  devifed  to  A.  the  remcdnder  to  him  that  is  next  of 
Uood^    Per  Doderidge  and   Houghton  J.  the  attainted  perfon 
may  take  by  this  devife.    2  Roll  Rep.  256.  257.  Mich.  20  Jac. 
B.  K.  in  the  Cafe  of  Perin  v.  Pearfe. 

7.  An  attainted  perfon,  though  pardoned^  cannot  take  by  de^  I^«  P^^on 
feent  5  per  Barkley  J.  Arg.  Cro.  C.  477.  pi.  5.  Trin.  13  Car.  I'^^f^  ^ 

B»  K.  \  maimed,  cr 

z  woman  be 
ravifbgdf  and  are  afterward^  pardoned,  they  (hall  have  a£lion  of  batteryt  appeal  of  mayheniy  or 
Ofc.    3  Ipft.  215.  Qi»$ltih,  latrat.  Co.  247,  a4>.  ■         Arg.  is  Mod.  116.  3^1* 

8.  A 


2^9  SttainHer. 

8.  A  pcrfon  attainted  may  be  challenged  as  z  juror.  Co.  Litt 

158. 

)enk.  94.         9.  A  perfbn  attainted  of  treafon  or  felony  cannot  be  an  approvtr, 
f\.  63.  s  p.  ^  Hawk.  PI.  C.  205.  cap.  24.  f.  4. 

Ik  he  is  dead  in  law. 

10.  A  per fon attainted  of  treafon  or  felony  cannot  bring  appeal 
of  death  while  the  attainder  is  in  force,  though  afterwards  he 
may.    2  Hawk.  PL  C.  193.  cap.  23.  f.  128. 

(  C  )  Forfeited  by  Attainder.    What. 


*.  Office     I.  \t  THERE  the  King  is  entitled  by  office  that  H.  S.  was  feifed 

^r^'^i,         .        ^*"/'^>  ^''^  /^^^//>r  ^e  to  J.  H.  and  after  H.  S.  wds 

4oa£24.    attainted  of  trc2i{ony  and  that  j,  H.  is  dead^  and  that^.  is  en* 

teredy  by  v/h\chfcire  facias  is  awarded  againji  M.  if  he  comes  and 

fays  that  J,  H,  was  feifed  in  fee ^  and  died  feifed^  and  he  is  heir^  this 

is  no  plea  without  enittUng  himfelf  before  the  forfeiture^  orjhewing 

how  H.  S»  difmi£ed  himfelf  notwithftanding  he  traverfes  that 

H.  S.  had  nothing  at  the  time  of  the  forfeiture.  Br.  Scire  Facias, 

pi.  158.  cites  40  AfT.  24. 

Contra  Mil       2.  If  a  man  be  attainted  of felonyy  and  it  \%  found  by  the  fame  in^ 

be  found  4y  ^^cfl  that  he  has  goods  in  the  cujlody  ofW,  N.  fcire  facias  ihall  not 

SS^;  ^r    *^^^'  ^^*  ^^^^  Facias,  pi.  139.  cites  36  H.  6. 26.  per  Fortefcue 

Fortefcue       Ch.  J. 

Ch.J.  Note 

the  difference.     Brooke  fays  the  reafon  feems  to  be,  inafmuch  as  it  is  not  part  of  the  one  inquef(»  in 

whofefoevercuftody  they  are.  Contra  of  the  other  in^ueil.  Br.  Scire  Faciasipl.  139.  cites  39  H.  6^  26. 

f  *40   ] 

The  King         3,  If  a  hijhop  be  attainted  of  treafon,  the  attainder  does  not- 

£c  temwj-   n^^c  ^^  f^^  ^oi^  without  deprivation.    Jenk.  207.  in  pi.  37. 

nlities  in 

jure  coronstnot   in  jure  racationis ;  for  he  remains  bifhop  till  degradation  or  deprivat'on.     Jenlo. 

210.  pi.  44> 

At<common  law  a  biftiop,  ^rri^-ir^,  dtan^  farfon^  or  vicar  .^  who  have  an  inherit anet  injure  eetlefi^e^ 
forfjpited  their  lands  which  they  have  in  jure  ccclcfiaeonly  for  their  lives,  in  cafe  of  treaC>n  or  felony. 
By  the  26//.'  %,cap.  15.  they  forfeited  the  inheritance  ;  by  a  ftainre  made  5  E.  6.  cap.  n.  and  a 
•cafooable  cooftruflion  of  it|  the  common  law  was  reftored  as  to  thefc  fortcituies.    Jcnk<  2io<pl.  44* 

4.  If  there  be  lordy  mefnCy  and  tenant^  and  the  mefne  is  attaint^ 
id  of  felonyy  the  lord  paramount  Jhall  have  this  mefnalty  prefently  ; 
for  this  prerogative  belonging  to  the  King,  extends  only  to 
the  land  which  might  be  wafted,  in  lieu  whereof  the  year  and 
day  was  granted  ;  and  this  is  to  be  underftood  when  a  tenant  ia 
fce-fimplc  is  attainted  ;  for  when  tenant  in  tail  or  tenant  for  life  is 
attainted,  there  the  King  fliall  have  the  profits  of  the  lands  during 
the  life  of  tenant  ia  tail,  or  of  the  tenant  for  life.    2  Inft.  37* 


(0)  &f 


I2« 


Sitaitilier.  24° 


*     \  ■     i 

(D)     Reyerfed,     How,  and  by  whom, 

I.  XTH'HERE  the  party  is  to  defeat  the  attainder  of  felony  by  Sec^tit- 

^^    error  J  there  fcire  facias  Jhall  ijue  againjf  the  lords  mediate  (s.b^lf'i_ 
and  immediate  ice.  hut  not  till  the  attainder  be  to  be  defeated  \  for  andthenotes 
where  J.  S.  fays  that  he  is  J.  F.  it  (hall  not  ifluc  j  for  the  at-  ''^*'** 
taindcr  remains  agarnft  J.  S.     Br.   Scire  Facias,  pi.  ,132.  cites 
9  E.  4*  24. 

2.  By  22  E.  3.  and. by  all  the  books,  if  one  be  attainted  of 
treafonp  no  writ  of  error  (hall  be  brought  of  this  without  a  petition 
before  made  unto  the  King  to  give  his  allowance  unto  this.  2dly, 
if  one  be  attainted  of  treafon,  and  executed  for  the  fame,  no  writ 
of  error  is  to  be  brought  of  this  at  all,  for  the  inconvenience 
tbat  may  happen  ;  per  Coke  Ch.  J.  and  he  faid  that  they  cannot 
have  a  ffpy  of  the  attainder  i  but  if  they  can  obtain  leave  of  the 
King  to  profecute  this  in  this  manner  (by  a  Mafter  of  Requeils) 
yet  he  faid  he  would  not  grant  this  unto  them  before  he  had 
fpoken  with  the  King ;  for  it  is  a  dangerous  thing,  and  if  this 
courfe  Ihould  be  allowed  of,  all  attainders  might  be  fcarched  into 
by  writs  of  error,  which  is  not  to  be  fuffered ;  and  fo  per  tot.  Cur. 
the  motion  was  denied,  which  was  to  have  a  copy  of  the  attainder 
of  his  anceftorj  per  Coke  Ch.  J.  3  Bufft.  71.  Trin.  13  Jac. 
The  King  v.  Arden. 

3.  An  executor  being  injured  by  an  erroneous  attainder,  whe-  Godb.  380. 
Aer  of  treafon  or  felony,  may  bring  a  writ  of  error ;  though  by  |hat\/arih^* 
fome  it  is  neceiTary  to  aver  a  perfonal  ejiate^  for  other  wife  he  is  Cafe,»Rep. 
noways  damnified,  whereas  an  heir  is,  though  there  is  nothing  ""•  was 
defcended  to  him  becaufe  of  the  corruption  of  blood.     Holt  at  "u^"/*" 
firfl  doubted, .  but  afterwards  all  the  Court  agreed.     Show.  13.  «  i  Saik. 
Pafch.  I  W.  &  M.  the  *  King  v.  AylifFand  Freke.  295-  pi. ». 

S.  C  held 
accordingly  by  three  jufticcs,  but  Holt  Ch.  J.  doubted.    ■  %  Mod.  7a.  S.  C.  but  S.  P.  does  not 

appear. Comb.  114.  S.  C.  and  the  outlawry  was  reverfed  at  the  fuit  of  the  executor  againft  the 

opinioa  of  Holt  Ch.J. — See  tit.  Utlawry  (F.  b;  pi.  i.  and  the  notes  there. 

4.  Attainder  of  treafon  was  reverfed  for  want  of  the  words  Comb.  369. 
ipfo  viventef  or  in  confpe^u  ipfius  as  to  the  interiora  comburentur,  1'  ^*  \|** - 
12  Mod.  95.  Trin.  8  W.  3.  the  King  v.  Walcot.  >  thctordi 

elfentially 
neceffary.  Carth.  348.  S.  C.  and  judgment  reverfed  after  long  debate.— 4  Mod.  395.  S.  C. 

and  ibid.  402.  fays  the  judgment  was  reverfed,  and  the  reverfal  affirmed  in  the  Houfe  of  r  -1 

Lords,  and  cites  Show.  Pari.  Cafes  129. 1  Salic.  632.  pi.  4.  S.  C.  and  judgment  re-  L    *4'     J 

veried  unanimoufly  upon  folemn  arguments. 


For  more  of  Attainder  in  general,  fee  ISioot)  COrmptfD, 
:fforftiture,  JWtlatorp,  and  other  proper  titles. 


Vol.  iil  t  attaint 


[    *4f    1 


Attaint 


(A)   Upon  what  Inqueft  it  lies.    No  Attaint  lid 

upon  an  Inqueft  of  Office,    - 

[I.  TN  an  aaion  agsurtft  tenant  in  tail,  if  he  makes  difaidt,  and 
-*■  he  in  the  reveffton  profs  to  be  received^  fuppoftng  hm  U  be 
tenant  for  life^  which  is  counterpleaded^  upon  which  thiljr  are  af 
iffue,  and  it  is  found  againjl  him  in  the  revetfton^  and  the  Jdme 
inqueft  taxes  the  damages  againjl  the  lejjce^  no  attaint  lies  upon  this 
verdid,  bccaufe  the  judgment  dgainjl  the  lejee  is  given  on  the  de^ 
faulty  and  fo  this  is  but  an  inqueft  of  office  for  damages.  Contra 
39  E.  3.  ^.  b.]  . 

•  Br.  (Juod  [2.  An  attaint  lies  upon  a  verdi^  before  thi  Jheriftn  a  writ  of 
^'/R^'^r^'  ^»^«/f7  of  waflt.  *  41  E.  3.  8*  becadfe  by  the  ftatute  thejheriff 
I.  C.b«t  is  judge  in  this,  f  4^  E-  3-  I9-  lU  H.  4.  3.  b.  7  H.  4.  38-  h. 
iayt  qu«rt    Contra  1 3  H.  6.  29.] 

was  adjourned.  +  Br.  Atuint,  pi.  ti.  citet  S.  C.  end  Wifhing  held  that  defcndanl 

Ibould  h«ve  attaint,  ^uod  fuit  negatum.  |  Br.  Enqueft,  pL  9.  citei  S.  C  a$  10  the  tiitt  pointj 

but  mentions  not  the  reason.  '    ^  .  . 

In  wafte  k  wasfaid,  that«/#»  %vrit  of  enquiry  cfwifie^  if  the  defenictnt  hfi»  tht  land  wa/ed,  \» 
«iay  have  quod  ei  deforccat,  per  Hank.  Ad  quod  non  fiiit  refponfum ;  but  Brooke  fay»,  the  law  it 
^trary  ;  tor  there  it  wai  agreed  per  tot.  Cur.  that  attaint  liev  and  ihe^arty  may  «halkng^,  an* 
therefofv  this  is  a  recwery  hy  wrdia^  and  met  hy  default^  and  then  quod  ei  defdrceat  doei  not  lie. 
Br.  Quod  ei  deforecat,  pi.  7.  cites  *  H.  4.  2.  But  the  challenge  was  denied  2 1 H.  6.  But  per  Newton 
and  Pafton  juftices  there,  and  Markham  and  Portington  ferjeants,  attaint  lies.*— —Br.  At^int,  pi* 

ai.  cites  2  H.  ^i  t.  S.  P.  accordingly. Fitah.  AtUint,  pL  13.  citesS.  C.  and  per  toL  Cur.  au 

laint  lies,  bec?ufe  the  (hcriff  is  judge  by  commifTion.  t  Br.  Atuint,  pi.  105.  ciW 

^.  C.  that  Martin  held  attaint  lies  upon  enquiry  by  default  in  writ  of  wafte,  becauTe  it  1$  not  inqueft 

of  office. f  itih.  Attaint,  pi.  63.  cites  S.  C.  that  atuint  liesj  for  it  U  more  ftiong  than  an 

-  —     ••■    •        •    and  fothejttdg' 


^irafte ;  but  on  an  inqueft  to  enquire  c/damaget,  there  it  it  only  for  information,  and  the  Court  may 
Incr^e  or  dimini(h  the  damages,  and  citet  2  H.  4.  ^  i.    4S  £.>  3.  19.     Contra  7  H.  4.  38. 

V/htrtwrh  o/enquiry  o/xtfafie  it  awa/Jed  iy  defiti/t  of  tht  dtfta^MnU  a  inanihall  not  have  h|i 
ebalienget  to  the  polity  and  yet  attaint  lict ;  quod  nota.  Br.  Attaiati  pUi9'  «<^  **  "•  ^»  S^.  pe# 
Kewton  and  Pafton  jufticct,  aild  Martin  and  Portington  ferjeants. 

Br.Enqucft,  [o,  [Sol  an  attaint  lie's  upon  an  inqueft  before  the  (hertflTiii  a 
iV'&s.^.  ^^'^ififi^  5  for  the  flicrifF  is  judge  in  this.  •  H-  4.  3.  b.  Dubi- 
^Br.  At- '  tatur.     1 40  Aff.  23.] 

^intfpl.tt.  *     ^  ,  *i  .      m^A 

ftitet  *  H.  4.  2.  S.  P.  accoidingly.  f  Br.  Attaint,  pi.  79-  «»*«*  S.  C.  and  fayi the  bjK 

*.  T  Opinion  was,  that  it  it  only  an  inqueft  of  office,  and  that  attaint  does  not  he. — -Br. 

L    M2   J  Rediffcifin,  pi.  5.  ciies  S.  C.  and  S.  P.  accordingly.— Br.  Attaint,  pi.  i.  citet  j8  H.  1. 1* 
faysi  ii9ta,  that  it  wai  admiiud  in  a  writ  of  rcdiflcifia anno  18  H«  8.  liut attiiatii^t upwtg^ 


♦ '-  •  • 

lifeSfia,  but  fajf,  Qjuere  ihde,  if  it  be  more  than  an  inqueft  of  o0ice.^T1ie  Court  doubted  if  it  lay  } 
iod  Anderfoo  feemed  that  it  did  not  i  and  yet  the  Regifter»  fol.  act.  b.  where  fuch  attaint  was  order- 
pit  which  book  fatisfied  fome  of  the  jufti^es,  andfome  doubted.— —An  attaint  will  notlie  upoti  aYeF* 
ifidio  redifleifin.    Jenk.  i8i. pi.  65. 

[4.  So  [if]  an  ilTue  of  nient  comprife  be  tried  by  thi  firfi  jurors 
isi  attaint  Ties  thereupon.     4  H.  6.  28.  b.]         . 

[5.  But  no  attaint  lies  upon  an  inquejl  of  office.    •  a  H.  4.  2.  •^^^  ^n-. 
k  t  3  H.  6.  29.  b.  t  t9  H.  6.  8-  lo  b.  ai  E.  3.  57-  «  43  ^^TqV 

AC  23.]  that  it  lies 

not  where 
V  ii  to  enquire  fot  damagei ;.  for  it  is  an  inqueft  of  oflSce ;  and  fo  of  enquiry  before  the  Efcheator; 
r-— Sec  (he  notes  at  pi.  1.  f  Sec  pi.  2.  and  the  notei.  %  Br.  Abridgment* 

bl.  7.  cites  S.  C.  Ic  S.  P. Fitzh.  Damage,  pi.  24.  cites  S.  C.  &  S.  F.  t  Br.  At- 

hint,  pi.  79.  cites  S.  C— Mo.  184.  pi.  328.  Mich.  26  Elix.  the  Court  cited  the  cafe  of  i  H.  4. 3.  b« 
arhere  it  is  (aid,  that  upj^n  verdid  given  in  writ  of  enquiry  of  wafte  before  the  coroners  attaint  lies  % 
bat  Meade  declared  that  this  book  was  not  law. — ^-^ S.  P.  refolved  accordingly.     10  Rep.  1 19. 1|» 

Jfich.  10  Jac.  Cheyncy's  Cafe. S.  P.  accordingly,  H  Rept  6.  a.  trin.  it  Jac.  in  Heydoa'i 

Caie. S.  P.  accordingly  by  Vaiighan  Ch.  J.  Vattgh.  r j| . 

[6.  No  attaint  lies  upon  a  verS£f  given  by  24.  jurors  as  it  does  B'.  Attain^ 

•^,.      _  j'a  '  *^    '  ^     t  U  rr   I.  1  pi.  16.  cite* 

liot  lie  upon  a  verdict  in  an  attaint,    o  xi.  4.  23.  b.J  S.C.ftS.P* 

[7.  It  does  not  lie  upon  a  verdiSf  given  in  an  attaint  fit  the  thing 
ef  which  the  jury  is  attainted.   12  H.  6.  6.] 

[8.  But  if  they  find  any  collateral  matter  befides  the  attaint,  it 
lies  thereupon,  and  they  fhall  be  attainted  by  48. 12  H.  6.  6.  j 

[9*  In  writ  oi^  righ^  if  the  grand  affife  be  tdken  uptn  the  nun 
right  no  attaint  lies  thereupon.  12  H*  6.  6.j 

[10.  But  if  the  iiTue  be  taken  upon  a  collateral  matter^  dnd  not  ^^rt « 
Upon  the  mere  right,  an  attaint  lies  thereof.  tlH.t.  6.  J  iU/J/^^ct 

U  out  of  tie 
tfui,  (heic  the  verbid  for  fo  much  is  void,  becaufe  they  are  fwohi  td  try  the  liTue  between  the  par* 
tits,  fo^hat  whatfoever  they  try  befides  the  iflfue  is  per  non  jtiratos,  and  therefore  if  that  matter  fi^ 
tried  is  falfe,  an  attaint  does  not  lie  agaiofk  them,  lor  no  party  is  gricVed.  Hob.  53.  Trin.  13  Jacb 
C.  B.  in  the  Cafe  of  Poller  v.  Jackfoh. 

[11.  In  ail  affije^  if  they  are  at  liTuid^Upon  th^  plea  in  bdt^  and  ^r-  Attaint* 
that  is  found  for  the  plaintiff,  and  it  is  enquired  over  of  the  feifin  ^\^'  ^^^ 
anddifleirin,  \f  the  diffiijinbt /ound  by  a faye  verdi^  zii  zttSAtttlics  s.-P.  by*  * 

thereupom      ll  Hi  4.  27.3  Culpepper. 

— Fitah. 
^       Attaint,  pi.  15.  citeiS.  C* 

[li.  If  a  recovery  he  in  a  ^uare  impedit  by  default j  and  a  writ  Br.  Attaint, 
'}ffiust§  the  Jheriff  to  enquire  of  the  damages  and  plenarty^  no  attaint  ^\^^^^c, 
Mt  upon  this  inqueji  \  for  it  is  but  an  inqueft  of  oiEce.     i  i  H.  4,  anTby    * 

80.  b.]  Hank.  8c 

.  ■        .       .  nonnegatuf, 

&«t  if  the  terdift  does  not  find  wh6  prefented  laft,  or  if  they  omit  any  other  of  the  4  points  of  the 
%rit^  tbey  may  be  enoulred  br  other  writ  of  oflke,  and  attaint  does  no  lie  thereof."  •  Br.  Eoqueft* 
|1.44*attiS.  a  ^      ' 

[i>  But  it  feems  it  is  otherwife  if  the  enquiry  be  by  the  fame  in* 
OMtJl  that  enquired  of  the  ijfue  in  the  quare  impedit  (for  as  it 
feems  this  is  all  one  with  the  enqoiryin  an  aflife).  Contra  Co.  io. 
07«jf  119.1 

T  a  [14.  If 
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* 

•  Br.  At*  [i^.  If  a  deed  with  witnejfes  be  pUadedj  and  the  inqu^  paffii  hf 
6^"citei  '^^  affirmative^  no  attaint  lies  thereof.  I2  H.  6.  6.  becaufe  the 
s.  C.  but  witnefles  have  adjudged  this  to  be  true.  *  2.3  Aff.  11.  per  Thorpe 
r  H3  ]  II  £•  3-  Attaint  26.  per  Shard  3  £.3.  Itinere  North,  50.  per 

where  the      Clat.] 

witnefles 

and  the  inqueft  cannot  agree  in  verdi^,  the  verdi6t  of  the  inqueft  only  (hall  be  taken*  and  there 

atuint  lics.^— — — 2  Inft-  662.  3.  P.  accordingly.-*— F.  N.  B.  106.  (H)  S.  P«  accovdiogly. 

I 

•  Br.  At-  [15.  But  otherwife  it  is  if  it  pafles  in  the  negative  and  dl(affir- 
6**°cittL  s  ^^^^^  ^^  ^^  Aet6.,  40  Air.  23.  per  Fitzjohn ;  for  the  %  wiV- 
C.  For  a  nejfes  ought  to  tejiify  nothing  hut  what  they  know  certainly^  fcilicet^ 
negative  what  they /&w  and  beard.  *  23  Aff.  if.  per  Thorpe.  Contra 
g^  "^  II  E.  3.  Attaint  26.  per  Shard.] 

F.  N.  B. 

206.  (H)  For  the  witnefles  cannot  prove  a  negative;  but  of  the  affiroutire  diey  may  have  notice 
whether  it  be  his  deed  or  noL— — 2  l>ft.  662. *S.  P.  accordingly,  and  cites  i  f  Aff.  19.  aa  Afll 
15.  23  Afl^.  11.  40  Aff.  23.  II  H.  6.  6.  and  F.  N.  B.  I06.  (H}  (See  page  o.  of  diis 

volume.  ■ 

f^^      ^       [16.  If  a  man  be  indited  oftrejpafsj  Sktii  found  guilty  by  another 
Foi.  aSi.    inqueji^  he  (hall  not  have  an  attaint,  nor  petition  in  nature  of  aa 
^   .  /  attaint,  becaufe  he  is  in  a  manner  found,  guilty  by  24.  ^  10  H«  4« 
Attaint  60.  64.] 

Vattgh.T46.  [i-T.  But  if  he  he  acquitted,  the  King  fliall  have  an  attaint. 
in  Bufteii'.  JO  y,  .    Atuint  60.  64.] 

wale* 
Vaughan 

Ch.  ].  cites  S.  C.  and  fays,  that  there  \%  no  cafe  in  all  the  law  of  fuch  an  attaint,  nor  any  opinio* 
but  that  of  Thirnings  in  this  Cafe,  for  which  there  is  no  warrant  in  law,  and  thinks  the  law  dear 
that  an  attaint  did  not  lie.— -2  Jo.  16.  S.  C.  U  S.  P.  by  Vaughaa  Ch.  J.  in  dellTering  the  judg- 
ment of  the  Court. 

[18.  If  a  man  be  indi£fed  and  found  guilty  offelony^  and  theexe^ 
cutton  refpited  for  a  certain  caufe^  or  he  is  delivered  to  the  ordi- 
nary, he  (hall  not  have  any  attaint,  becaufe  it  is  found  by  24. 
Contra  10  H.  4.  Attaint  60.  64.] 
•  s.  P.  Er.       iQ.  It  was  faid  that  attaint  does  not  lie  upon  ajjifefor  difdulti 
foa!*citc»**'  for  it  is  only  inquejl  of  office  where  the  diflelfm  never  appears. 
P.  N.  B.     Quaere  inde  ;  for  the  book  here  vouched  is  not  to  this  purpofe, 
London.       but  is  where  an  •  abbot  recovered  in  affife  againfi  another ^  and  the 
fame  inque/i  enquired  of  collujiony  zud  found  a  thing  fa^e  in  law^ 
and  contrary  in  itfelf  yet  the  judgment  was  given,  becaufe  this 
was  not  but  inqueft  of  office*     Br.  Attaint,  pi.   112.  cites  16 
Aff.  I. 

20.  In  affiifcy  if  ijfue  be  joined  upon  a  rcleafcy  and  a  mediate  oufter 
confijfedy  there  if  the  iffue  be  found  for.  the  plaintiff,  yet  the  jury 
/hall  enquire  ofthefeifin  and  diffieifin^  being  the  point  of  the  adioo, 
and  thereon  an  attaint  lies.  10  Rep.  1 18.  Mich.  10  Jac.  per  Cur* 
in  Cheyncj^*s  Cafe,  cites  11  H.  4.  27.  34  H.  6.  32/ b.  16  Aff. 
pi.  I.  16  E).  3.  Attaint,  pi.  41.] 

21.'  In  pracipe  quod  reddat  by  a  prior,  if  the  iffite  is  found  fir 
thepkintijff\  and  the  collufton  found  by  the  fame  inqueft^  as  it  ought 
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kc*  Attaint  does  ndt  lie  of  the  verdid  of  the  coRuJion ;  for  of  this 
it  is  only  inqueft  of  office.    Br.  Attaint,  pi.  8.  cites  33  H.  6.  25* 

22.  In  a  writ  de  valore  maritagii  liFue  was  joined  upon  the  s.  P.  ad« 
tenure,  and  found  for  the  plaintiff,  and  damages  to  40s.  and  cofls  ^^* 
to  20s.  but  Ae  jury  .did  not  find  the  value  of  the  marriage,  which    .  j^*°^' 
they  ought  to  have  done.     It  was  refolved,  that  if  they  haA  found  Mich.  n. 
^xiexcenuevalue^  or  excefEve  damages ^  an  attaint  lies.     10  Rep.  J**v;^- ?• 
118.  Mich.  10  Jac.  Cheyney's  Cafe.  Ca^^' 

(A.  2)   In  what  Cafes  or  Adions.  [  244.  ] 

m^  ^  ^  ^  •pNACTS,  that  writs  of  attaint  Jhatt  ii 
I.  S  ^«  3-  ^V'  7-  -Lt  granted  as  weU  upon  pleas  of  trefpafs 
moved  without  writ,  as  by  writ^  before  jujiices  of  record^  if  the 
damages  adjudged  do  exceed  40J. 

2.  In  attaint  the  tenant  of  the  land  would  have  rendered  to  the 
plaintijffj  and  the  Court  would  not  accept  the  render^or  the  advantage 
of  the  King^  but  took  the  jury ;  and  alfo  land  is  not  here  in  de* 
mand.     Br-  Attaint,  pi.  50.  cites  6  AfT.  2.  6  E.  3.  12. 

3.  In  affife  it  was  faid  that  liwitnejfes  are  joined  to  the  inquejiy 
and  agreed  with  them  in  verdi£i^  attaint  does  not  lie,  for  the  12 
cannot  be  attainted,  if  the  witnefTes  are  not  alfo  attainted,  and 
they  (hall  not  be  attainted.  Qusere  if  this  be  the  reafon,  or  be- 
caufe  now  the  verdift  is  hy  more  than  12.  Br.  Attaint,  pi.  57* 
cites  II  AfT.  19. 

4.  Attaint  lies  upon  recovery  by  default  in  afftfe ;  and  therefore  Br.  Attaint, 
it  feems  that  quod  ei  deforceat  does  not  lie  upon  fuch  recovery  by  pi.  39.  cites 
definult  5  for  it  is  by  jury,  and  not  properly  by  default.    Br.  Q^iod  J^i^'""^ 
ei  deforceat,  pi.  14.  cites  17  £1  3.  Fitzh.  tit.  Attaint  69.  and  ^u^ft  is  «• 

21  H.  6.  61.  Mtardedh 

I  dtfauh  gju  r 

ijfue  joined^ 
the  party  ihall  have  attaint.  Contra  upon  in^ueft  of  <^ce ;  for  there  ifluc  never  was  joined.  Br, 
Attaint,  pi.  9.  cites  34  H.  6.  12. 

5.  28  E.  3.  cap.  8.  Jnattaintjhall  be  granted  as  well  Upon  a  hill 
rftrefpafs  as  upon  a  writ  of  trefpafs^  without  having  regard  to  the 
quantity  of  the  damagee. 

6.  Attaint  was  brought  in  B.  R.  upon  affife  of  frejh  force^  and 
die  record  was  made  to  come  there ;  and  io  fee  that  attaint  fhall 
be  brought  only  where  the  record  is.  Bn  Attaint,  pi.  16.  cites  44 
AiT.  20. 

7.  Aflife  cXfreJh force  Was  broughf^j/ir^  mayor  and  bailiffs  in  a  Br.  Attainif 
n'/X,  and'thereupon  attaint  was  brought,  and  exception  was  taken,  Jj^y^^ 
that  the  ftatute  gives  attaint  in  plea  before  jujiices  by  writ  or  by  for  tbofi  ' 
bill  I  and  this  plea  was  before  mayor  and  bailiffs  in  a  city,  and  who  bMv§ 
lK>n  allocatur  5  but  the  jury  was  awarded,  and  the  plaintiff  prayed  221!'^^^ 
nifi'prius,  and  could  not  have  it,  for  one  of  the  petit  jury  was  the  king** 
in  Newgate,  and  came  and  pleaded,  and  was  remanded,  quod  yv/<>'  «j^f 
fiota.    Br.  Attaint,  pi.  16.  cites  44  Aff.  20.  Sl!!!!!!! 

Tj  D.  aof. 
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p.  2or.  JL  }iatp  pi.  S^  fayt,  that  ttttaint  does  not  lie  upflo  Mt  hj  \SU»  nd  dftt  Uft«  5  !•  )| 

|loL  oo.  £x  Libro'Magiftri  Noy,  and  44  E.  3.  a,  b.  by  Knifct.  *  '^ 

8.  Tnfpafs  in  B.  in  the  county  tf  O.  df  trampiing  his  gra(% 
tvhere  in  truth  the  trefpafs  was  dom  in  P.  in  4bi  cnmty  ofS.  if  the 
defendant  pleads  not  guiltj  (as  he  may)  and  the  jury  find  bim 
guilty  in  the  county  ofS.  the  verdi^  is  void,  but  ifthty  fay  guilty 
generally^  then  attaint  lies ;  for  this  (hall  be  intended  in  the  county 
of  C.  where  the  aSion  is  brought,  and  this  was  in  trefpafs  local  of 
grafs  tramplediquod  nota.  Br.  Attaint,  pi.  io8.cite8  4  H.  6.  63* 

9.  In  detinue^  if  the  plaintiff  and  the  garnijhee  are  at  ijfue^  and 
at  the  nidpriusthe  gamijhcc  mdkn  default^  judgment  fhall -be 

given  by  his  de&ult,  per  Marten  and  tot.  Cur.  and  the  inqueft 
lall  not  be  taken  upon  the  iflfue,  for  hy  the  default  the  ijfue  i\ 
waved  \  and  the  inqueft  fhall  enquire  of  the  damages,  and  the 
garnifhee  ihall  not  have  attaint  Br.  Inqueft,  pi.  57.  cites  8 
H.  6.  5. 

10.  If  a  man  recovers  by  falfe  verdid,  and  aftranger  §ufi$  the 
tenant^  he  (hall  not  have  attaint,  unlefs  he  be  oujiedby  the  denutndan^ 
who  recovered^  or  his  heir.  Br»  Attaint,  pi.  38.  cites  21  H.  6. 55* 

r  2±i  1       ''*  ^^^  ^^  ^^^  '^'^  there,  that  attaint  lies  in  perfonal  a^ienj^ 

before  execution  {vcd.  Br.  Attaint,  pi.  9,  cites  34  H.  6.  I2. 
Attaint  waa  12,  Attaint  does  not  lie  upon  appeal  of  maihemy  nor  upon  any 
*"*"^^*ver-  ^'*'''  appeal^  notwithftanding  the  ftatute  of  34  E.  3.  7.  for  it  ia 
dia"/«a/>.~  there  recited,  that  it  was  agreed.  Hill.  42  £•  3-  in  B.  R.  that 
ftalofMai^  attaint  does  not  lie  upon  any  appeal,  for  it  is  not  properlv  within 
ST'lISf.     ^^^  words  of  the  ftatute,  Br.  Attaint,  pi,  loi.  cites  Ac  Regifter, 

tiff  was  ef-   fol.  122. 

(bigned,  and 

it  wai  doubted  if  the  aflbign  lias  or  not ;  but  it  was  not  atgi^d  if  the  attaint  Uet  or  not.  aad  there* 

fbre  it  Teems  that  it  is  admiued  there  to  lie,  and  qucre  if  it  does  not  lie  at  this  flay  by  the  ftatute  oC 

j(;  H.  8.  4.  for  it  was  doubted  P.  3S  H.  S.     Br.  Atuint*  pi.  to,  cites  34  H.  6.  36.r^i— S.  P^  Br« 

Attaint,  pi.  I  a.  cites  35  H.  6.  30. 

♦  6  Rep.  1 3.  Note  for  Uw,  where  trefpafs  of  battery^  goods  carried  atvay^ 

Tv^cSt'  ^^ ^'"i^i^g  torny  be  done  in  one  county^  yet  a^on may  be  brought 
fays  that  '  ^^  another  county,  for  thofe  are  not  local;  but  contrary  oftr^ajs 
this  conceit  of  trees  cut^  or  grafs  tr^tmpled^  thofe  are  local,  and  (hall  be  brought 
^^^"tteriy  *"  ^^^  proper  county ;  but  in  the  other  cafes,  the  jury  of  another 
denied,  per  County  may  tal^e  conufance  thereof,  b^  are  not  bound  to  it^.  but 
tot.  Cur.  to  if  they  take  conufance  attaint  does  not  lie.  Br^  Attaint,  jj.  10^ 
l^eiaw.        ^it^j  ^^  2.  M.  I.  and  P.  18  E.  4.  pL  5.  fol.  i.  is  to  the  lame 

intent. 

14.  Of  a  jury  which  is  more  than  12,  attaint  does  not  lie..    Br, 

Attaint,  pi.  50. 
S.  P.  Br.         15.  In  aifife,  the  diffeifin  is  found  to  the  damage  of  <){•  and  the 
JEl*7.*dtJi    ^'P[fi^fi^*  '*'  land  to  the  value  of  10/,  and  ytt  the  affife  gives 
5  H.  6;>      damage  ofgL  Attaint  lies  per  Cur.  becaufe  the  daniages  were  nqc 

recouped  in  the  verdi^Jl  for  thefowing.     Br.  Attaint,  pK  las^ 
See  (O)^.       16.  Upon  a  verdidl  in  information,  no  attaint  lies.    Vi0<^  Be 

iVttaintipl  |2jf. 

17-  It 


attaint 


Hi 


If.  It  lies  in  an  affife  offrejbfirce  brought  in  London.  OolcUb. 
42.  pi.  18.  in  Cafe  of  Dickfcy  v.  Spencer,  cites  44  E.  3,  32. 

f8.  It  lies  oniy  in  civil  cafes,     i  Hawlc.  PI.  C.  cap.  72.  f.  5. 

19.  If  in  A  criminal  cafe  the  jury  gives  a  hard  vcrdicl,  no  attaint 
lies  i  per  Holt  Ch.  J.  Ld.  Raym.  Rep.  469.  Pafch.  1 1  W.  i« 

(A.  3)     By  Common  Law  or  Statute, 

t.  II^ESTM^  I.  cap.  38.  3  E.  f.  enaSs  that  attaints JhaU he  The  mif. 

'^'^    granted  ex  officio  upon  inquifts  in  pUa  of  land^  or  of  any  «^«^  ^^efof 
thing  touching  froeholdj  when  itjhallfeem  neceffarj*  wm,  thjir 

though  (if 
|hecommo0  apinioo  is)  ao  attaint  4i<l  lie  upon  a  faUe  verdldgiTt n  In  plea  of  land*  jtt  the  King  mang 
iimet  vtomid  mot  grmnt  it^  tulthout/uit  msde  t9  bim\  which  turned  the  partj  grieved  not  9nly  to  great 
delay,  but  to  extreme  trouble,  attendance  and  charges ;  and  the  rcaibn  that  made  the  difference  be« 
tween  the  plea  real  and  plea  perfonal  wai«  that  io  the  plea  perfoual  the  party  grieved  had  no  other 
remedy  but  the  attaint;  but  in  the  plea  reaU  he  had  other  remedy  in  an  a^ion  of  higher  nature,  an^ 
for  that  caufe  was  not  granted  without  difficulty;  and  ibme  iudgei  held,  that  in  a  plea  real  an  attaiitf 
did  not  lie,  aodthere&re  this  ad^  provided*  that  the  King  mall  grant  it  t\  oflScio,  that  is,  ei  merito 
juftitic ;  and  this  ad  is  holden  to  be  in  affirmance  of  the  cojnmon  law,  and  this  it  the  commga. 
•pinion  agreeable  with  our  old  books,  2  loft,  237* 

2.  The  defendant  (hall  not  have  attaint  in  appeal  of  maihem^  no 
more  than  in  appeal  of  felony ;  for  the  ftatute  d6es  not  give  it  but 
in  writ  of  trefpafs,  per  Thorpe  J.  but  fee  34  E,  3,  cap.  7,  Br. 
Attaint,  pK  66.  cites  22  AiT.  82, 

3.  Attaint  was  never  taken  by  equity  upon  any  of  the  Jlatutes  [  ^ifi    J 
which  give  attaint ;  for  firft  by  IVeflm.  I.  cap.  37.  //  was  given  in  "f-  ?»''<«-? 
plea  real^  and  there  plea  perfonal  was  not  taken  by  the  equity^  ^''^  ao "dtea** 
afier  it  was  given  in  plea  perfonal^  and  this  was  taken  of  the  prin-  s.  p, 
cipal  and  not  of  damages.     Br^  Attaint,  pL  42.  cites  14  H.  7.  13. 

per  Brian  and  Fineux,  the  two  Ch»  Juftices,   and  Hody  Ch. 
Baron. 

4^  And  after  i  E^  3,  cap.  7.  was  given  as  well  of  the  datnflges  as  Br.  Pariu» 
of  the  principal.    Ibid.  ment,  pi, 

*  '  *  20.  citea 

5.  And  where  attaint  by  the  flatute  falls ,  as  in  a  cafe  arifing  tq 
Lincoln^  there  he  may  have  attaint  by  the  like  form  as  was  at  com-i 
mtn  law.  Ibid,  per  Brian  and  Fineux. 

6.  So  it  feems  that  attaint  was  at  common  law,  and  this  (eems 
to  be  #9  reverfe  thejirfi  record  \  for  the  ftatute  of  Wejim.  I .  cap.  37. 
rj,  that  the  King  of  his  officewillgive  attaints  in  plea  of  land  or  franks 
tenementj  or  thing  which  touches  franktenement^  and  no  penalty  is 
there  expreiTed  which  ihall  be  forfeited  by  them.  Ibid. 

7»  And  it  feems,  that  attaint  was  at  common  law  in  plea  perfonal  It  feemi  by 
except  trefpafs  i  for  divers  ftatutes  give  it  in  trefpafs,  and  the  fta-  ««r<>W 
tutc  of  34  £,  3.  7.  gives  attaint  as  well  in  plea  real  as  perfonal^  fo  J^^Jjit  ,2. 
it  feems  that  it  was  in  plea  perfonal  before,  for  Weflm.i.  cap.  37,  coids,  that 
gives  it  inplea  oflandzs^hovt^  fo  it  feems  thit  there  was  none  in  ^^  ^^  ~"^ 
this  before,  but  it  was  in  foroc  plea  before,  for  the  penalty  of  the  hy°s'»^ii* 
}vfatur$  of  the  petit  jurors  wa\  at  common  laWf  as  it  feems ;  tor  no  in  pica  reaV 

T  4  fiatutQ 
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tsDerfonal.  ftatute  makes  mention  of  it,  fo  attaint  was  at  common  law  in  foini? 
and^ites^a  ^^'o'^s,  and  this  fccms  to  be  in  debt  J  detinue^  covenant  &c.  and 
great  many  not  in  trefpafs,  for  it  is  given  by  ftatute  in  trefpafs ;  the  reafon 
books.  feems  to  be,  that  it  does  not  He  in  trefpafs  at  common  law^  hecaufe 


monUw*"^  j^/A*  reccvery  fhouldhe  reverfed^  the  King  JhaU  lofe  hisfine^  and  the 
gives  at-  leafon  that  it  does  not  lie  *  in  plea  of  land  at  common  law  feems  tq 
taint  in  be,  becaufe  if  he  lofes  he  ma^  have  writ  ofright^  and  if  he  Mes  in 
nant'  o7dcI  *''''''  ^f  ^^E}^U  attaint  does  not  lie  by  the  common  laWy  npr  at  thts  day^ 
tinue',  where  becauji  it  pajjis  by  grand  ajTife^  which  is  more  than  by  12^  for  of  a 
the  debtor  jury  which  is  more  than  of  12  attaint  does  not  lie,  as  appears  elfe- 
««c?4c$.  where.  Br.  Attaint,  pi.  42.  cites  14  H.  7.  13.  by  tlie  2  Ch. 
Jenk.  89.     Juftices  and  Ch.  Baron.* 

pi.  73.  ♦  Jenk.  89.  pi.  73.  S.  P. 

iMjufJIwas  8.  i^  R.  2.  cap.  18.  enafled,  that  of  falfe  verdlHs  taken  before 
*ixthfT//yof  ^^^  mayor  and  bailiffs  of  Lincoln^  if  attaint  be  fued  it  Jhall  be  tr'ui 
L.  by  tbcjc  by  thofe  of  the  county  ofL.  and  not  by  thofe  of  the  vill  of  L, 
cfthecj'y  After  which  flatute  Lincoln  was  made  a  county  in  itfelfy  and 
ucJs  ^of'^''fi  where  thev  were  mayor  and  bailiffs^  were  made  mayor  and  fhtriff. 
friuiy  ^nd  And  thereupon  3  //,  5.  cap.  5.  enaSfed^  that  the  ftatute  made 
by  Fincux,     13  ^.  2.  ftiould  hold  place  as  well  as  where  they  were  mayor  and 

Brian,  and      L^:j:/r,     • 

Hoddy,viz.  haihffs.. 

the  two  Ch.  JulUces,  and  the  Ch.  Baron*  attaint  does  not  lie  ofthojt  of  the  county  ofL.  butofth^t 
of  the  vill  of  L.  for  the  ilatute  by  exprcfs  words  docs  not  fervc  to  uke  them  of  thofe  of  the  county 
of  L.  becaufe  the  petit  jury  was  taken  before  the  juftices  of  nifi  prius,  and  not  before  the  mayor  aod 
pierifTof  L.  and  by  the  equity  it  cannot  be  taken,  becaufe  attaint  is  penal,  and  attaints  aever  ivere 
taken  by  equi^ ;  and  there  it  was  agreed  by  ^rian  and  Fineux,  that  where  he  cannot  have  this  form 
of  writ  of  atuint,  he  may  have  attaljit,  which  was  at  common  law.  Brooke  makes  a  quaere  what 
attaint  it  was,  and  fays  it  feems  to  be  attaint  in  plea  of  debt  &c.  Br.  Parliament»  fi.  10.  cites  14 
H.  7.  13.—- : Jenk.  186.  pi.  8 i.  cites  S.  p.  .... 


[  247  ]  (B)     For  what  Cau/e. 

As  wherfe     ['-AN  attaint  does  not  lie  for  not  finding  a  divorce^  becaufe 
hT^n^and  ^^^  ^^^  "^^  lic  in  their  conufance,  being  a  record.  7 . 

after)bey        H.  4^  23.  adjudged.] 

are  divorced f 

zndjie  takes  another  baron,  and  (he  dies,  in  affifc  between  her  heir  and  the  heir  of  the  fecood  baroq, 

they  find  verdidfc  at  large,  and  Jfrrd  thfjirft  efpoufals  but  not  the  divorce^  by  which  the  plaintiff  ill 

the  alTife  is  barred,  attaint  doc*  not  lie ;  for  they  cannot  take  cognizance  of  the  divor'ce»  it  no(bcin| 

pleaded  nor  given  in  evidence  ;  quod  i»6ta.     Br.  Attaint,  pi.  14.  cites  7  H.  4,  13. 

^l'  ^^^^^^l\       [2.  No  attaint  lies  for  cojh.     1 2  E.  4.  5.  b.] 

§.  C.  and  S.  P.  was  held  clearly. 

[3.  In  debt  upon  a  coniraEl  in  one  county^  where  the  contraft 
was  madt  in  another^  if  the  jury  do  not  find  this,  but  [find]  againft 
the  plaint. f};  no  rttaint  lies.  4  H.  6.  2.  b.] 
^\'tr^^l\  ^r^'  ^^  ^"  ^^>  ^^^^^  tti\2int  pleads  nultort  &c.  if  a  releafe^which 
s.'c.  0;s  P^P^  P^^  ^f^^tcy  be  lliewed  in  evidence  by  the  plaintifF,  and  the 
only  that  it  jury  do£i  not  find  it^  though  it  was  not  pleaded,  vet  an  attaint  lies, 
itwrsf.>d,     26  All.  1 2.1  I  ^  i 

tbaiare- 

If  afc  which  was  not  ihcwn  in  evidence  to  the  firfl  jury  Hull  not  be  jivcn  in  evidence  to  thegrand  jury. 

5.  In 


g.  In  trefpa&  of  battery  in  the  county  of  S.  per  Prifot,  if  the 
hstttcrywasin  the  county  ofN.  and  the  jury^  upon  not  guilty  pleaded^ 
Aid  the  trefpafs^  and  the  defendant  guilty,  attaint  lies  j  for  they 
cannot  take  conufance  out  of  the  county ;  but  Afhton  Juftice 
contra,  for  the  verdict  is  true,  and  they  may  take  conufance  if 
they  willy  but  they  are  not  bound  to  find  it  if  it  was  in  a  foreign 
county.     Br.  Attaint,  pi.  46.  ci^es  39  H.  6.  8. 

6.  And  where  thtyfind  a  deed  which  was  before  time  of  memory^ 
(his  is  good/apd  yet  they  are  bouqd  to  dp  it«  Ibid. 

7.  The  plaintinF  cannot  have  attaint  for  too  little  damages.   Br.  *»»'  »^  ^- 
Attaint,  pi.  86.  cites  6  E.  4,  5^  "^^"^ 

«  attilnt  lies.    Jenk.  24.  pi.  46. 

8.  Debt  againft  executors  upon  ifliie  of  ne  unques  ejcecutor^  and 
jhe  defendant  gave  in  evidence  gift  of  the  tejiator  of  his  goods  in  a' 

foreign  county^  <yW  that  he  left  them  in  his  cuflody  till  he  died^  and 
after  he  took  them,  abfque  hoc  that  he  adminiilercd  other  goods 
&c.  the  jury  is  bound  tofind  his  gift  upon  pain  of  attaint,  Br.  At- 
taint, pi.  III.  cites  9  E.  4.  40.  per  tot, Cur. 

9.  The  attaifft  is  not  only  to  punijh  the  jury ^  hut  to  anfwer  the 
party  his  damages,  «:Br.  Attaint,  pi.  41.  cites  14  H,  7,  5.  per  Cur, 

(G)     In  what  Court  it  lies.  C  248  3 

f  I.  TF  a  man  recovers  in  an  affife  in  Oxford^  and  after  the.  record  ^''  ^tuint, 
-■"  is  removed  in  Baniy  the  attaint  ought  to  be  brought  there,  s!  a  «n*i*' 
and  in  no  other  place,  becaufe  the  record  is  there.  21  E.  3.  10.  b.]  exccprion 

being  taken 

becauie  It  was  not  brought  where  it  palled,  non  allocatur Br.  Attaint,  pi.  31.  cites  21  Aff.  7. 

8.  P.  that  attaint  (hall  be  brought  where  the  record  remains,  and  not  elfewherc. 

But  Br.  Attaint,  pi.  31.  cites  zi  E.  3.  3.  contra,  that  where  tf^  h  adjourned  into  Bank  for 
diffculty  of  the  verdift,  and  judgment  given  there,  if  the  defendant  will  have  attaint,  htjhailre-* 
have  tie  record  before  the  jujiices  of  ajjife  again,  and  there  he  (hall  have  attaint,  but  not  in  Ban^ 
khere  the  judgment  is  given. 

AttuQtwas  brought/jf  C  B.  of  a  verdia  given  hefore  jujiices  of  oyer  and  terminer,  and  fo  it  feemi 
tax.  tliie  record  came  there  ;  for  vjbere  the  record  remaint,  there  attaint  (hall  be  brought.     Br.  At- 

<aint»  i»l.  60.  cites  16  Aff.  4. —A  verdid  and  judgment  given  in  the  Exchequer  was  removed 

by  ceitionri  into  C.  B.  and  attaint  was  there  brought  upon  it.     Mo.  17.  pi.  60.  Pafch.  3  Elix. 

Anftin  V.  Baker. Bendl.  S7.  pi.  13*-  S.  C.  accordingly And.  24.  pi.  53.  S.  C.  but  S.  P. 

joes  not  appear.  D.  loi.  pi.  65.  S.  C.  but  S.  P.  does  not  appear. 

Attaint  was  brought  in  B.  R.  upon  affife  of  frefli  force,  and  the  record  was  made  to  come  there  | 
and  fo  fee  that  Mttaint  JhaJl  be  brought  only  where  the  record  is,  Br.  Attaint,  pi.  1 6.  cites  44.  Aff.  20, 

2.  The  record  of  an  affife  of  frefli  force  was  fent  by  v/rit  out 
of  Chancery  to  C^  B.  and  attaint  was  brought  on  the  record  there. 
F.  N.  B.  107.  (K)  in  the  new  notes  there  the  laft  parajgraph, 
cites  21  E.  3.  10.  and  fays,  fee  Dyer  8r.  and  there  it  feems,  that 
if  ij/iie  be  joined  in  Q  J?,  on  a  matter  triable  in  the  county  palatine^ 
and  it  is  there  tried,  and  the  record  removed,  that  attaint  lies  here, 
and  cites  19  H.  6.  53.  and  fays,  fee  Dyer  250.  that  attaint  lies  in 
C,  B.  on  a  record  in  B.  R.  fent  by  mittimus  into  C  J?.  and  foon  a 
ver^6i  in  the  Exchequer. 

3?  I« 


t^B  attaint 

3.  In  attaiift  the  parties  and  the  jury  appeared,  and  iemaniHt 
¥/er  tf  ihi  writ  &c.  and  alfo  of  the  rectrd  upon  which  the  attninf 
wasfoundtdy  and  bad  it  in  haec  verba ;  for  the  record  was  in  thp 
iiune  Court  of  C.  B,  and  thereupon  the  plaintiff  affigned  the  falfe 
oa^*  The  defendants  pUaded  that  they  madf  a  good  and  Uiwfrt 
oathy  upon  which  they  were  at  ijfue  3  and  afterwards  the  record 
was  removed  by  a  writ  of  error  into  B.  JL  and  is  yet  pending  there^ 
It  feems  that  notwithftanding  it  was  thus  removed,  the  Court  of 
C.  B.  might  proceed.  Dyer  284*  pL  35.  Trin.  11  £liz.  B.  R. 
Anon* 


(D)     For  what  Caufes  it  lies* 

Wliert  *A  [  r.  TF  a  j  xxTj  find  a Jpecial  matter^  which  is  not  part  of  their  charge^ 
ffeitaj  1  nor  pertinent  to  the  ijfue^  no  attaint  lies  for  this.     Co.  li. 

Ufgewpcn^   Prtddle  and  Napper^  13.] 

the  ciretaH" 

Jtanctty  vcAjindt  tMtter  out  of  the  pehtt  ofajfifi^  as  to  fay  that  thert  wc/  »«  tail  of  tfcit  land  /•  tha 
anchor oiHtit  infant,  which  is  falfe,  yet  the  infant  fhall  aot  have  attaint;  per  Wych»  becaufe  it 't^ 
pi  the  eir^umjtaact'    Pr.  Attaint,  pi.  1 28.  cites  the  printed  book  of  Abridgment  of  Aififcs,  fiil.  55. 

Fits.  Eftop.       [2.  An  attaint  does  not  Xxzfor  a  thing  which  is  h\xtfurplufage. 

VLtc.   4oE.3.38.b,] 

iE  S.  P.  ac- 

f ordingly,  by  Caund.— Cavcatur  in  ercry  action  triable  by  jury  of  the  foantitj  of  tie  UmJ^ 
m  1  as  where  a  man  demands  tc  acres  tibere  they  areiut  i6o,  or  the  like,  and  the  title 

L  ^49  J  is  for  the  demandanti  there  if  the  jury  find  quod  difftifivit  emm  of  (Jbe  2cc  aarSf  or 
fjjui  U]ie|  this  is  n^^r  gf  attaint    Br.  Attaint^  pi.  96.  cites  24  H.  8. 

[3.  In  an  afTifc  of  mortdancejlor^  if  the  defendant  pleads  a  feoff- 
ment  in  fee  to  him  and  the  ancejior  of  the  demandant^  and  that  hefur-m 
vived  the  ancejior  &c.  and  the  demandant  piedds  that  his  ancejior 
^ied  fole  feifed^  and  fraverfes  the  feoffment  modo  &  format  and  tho 
inqueft /f«-!/j  that  the  feoffrnent  was  made  to  them  in  fecy  though  the 
joint  euate  is  fufficient  to  abate  the  writ,  without  laying  it  was  in 
fee,  yet  he  is  put  to  his  attaint,  and  in  this  cafe  he  may  have  an 
attaint }  for  this  will  eftop  him  to  fay  the  furvivor  had  but  for 
life.  46  E.  3.  8.  F.  Eftoppel  199.  per  Curiam.] 
Bf.  Attaifl^      [4,  An  attaint  does  OQt  lie /^r  thatwhich  wo4  n^t given  in  /v(« 

Br.  Verdia,  pi.  5  f.  cites  S.  C. See  (B)  pi.  i.  and  the  note  Uiere. 

Br.Verdia,  [5.  In  an  qj^Ufcj  if  the  ]\iry  find  a  feoffment  ofland^  if  this  was 
1^  C^'but"**  upon  condition,  they  ought  to  find  the  condition,  otherwife  an  at- 
»i>t  S.  P.—  taint  lies,  though  it  was  not  pleaded  \  for  this  is  incident  upon  the 
If  a  man  general  iffue,  if  it  was  given  in  evidence  jjbut  otherwife  it  is  if  the 
"*^*?A^""  condition  was  not  given  in  evidence.  43  Aff.  41.] 

upon  con' 

ditioH  without  deedt  and  omtorsjor  the  condition  hrotten^  he  (hall  not  plead  it  without  deed>  hot  ht 
may  give  it  in  tvideaee^  and  the  jury  is  bound  to  find  it  m  pain  of  attaint,  and  this  if  affifc  be  thercoC 
brou^,  and  mil  tort  pltaded.    ^t.  Attaint^  pi.  119.  cites  18  1&.  4.  la.  per  Gcnoey*  Qirad  1101% 

aegatur, 

(6.  If 


Steafnt  H9 

(6.  ITAc  iBfeifii  entirs  uUn  ihi  MffiiUrj  and  infrpfs  the  dif^  Br.  Vcrdia^ 
^,  Ofid  after  (rings  an  ajfe  againffthe  diffcifor,  if  the  feof^  Pjj^^* 
-mem  be  net  pleaded^  mer  given  in  *  evidence^  and  the  jury  does  «  poi.  182. 
not  find  It,  yet  no  attaint  lies.  Contra  43  AiT.  41.  becaufe  they  ^  ■  v  '^ 
ought  to  take  notice  of  the  livery.  ]  I'  p  *  t 

(ayt  that  the  feoflfment  wu  not  pleaded,  but  given  in  evidence,  and  that  attaint  lies  ;  for  the  jury 
M|htlotBkeconufanceof  the  liveiy  of  feifin.— Br.  Attaint,  pi.  82.  citet  S.  C.  and  ftatet  it  of  th* 
JedSBcntbeii^giveii  in  eridence,  but  not  pleaded )  and  the  opinion  there  accordingly. 

[7.  [SO  Id  ^^  ^ffife  againft  a  difleiibr,  who  hath  a  releafe  of  Br.  Verdia, 
the dijjeifeej  if  hedothijot  plead  this,  nor  give  it  in  evidence,  if  §|c^*^^^^ 
Ae  jury  do  not  find  it,  no  attaint  lies.     43  AfT.  4 1 .3  fays  that 

if  he  does 
mt  plod  it,  he  cvmot  give  it  in  evidenoe,  and  the  jury  cannot  take  cognisance  of  it«  and  therefore 
iaaint  does  not  lie  in  fuch  cafe.    Br.  Attaint,  pi.  82.  cites  S.  C.  &  S.  P.  accordingly;  for  of  releaft 
IM  pleaded,  lice  ocrtificacioi^  of  aififih  and  aoc  atuioc ;  iqr  releafe  cannot  be  given  14  oridence  u  a 
fDQfiKntaay. 

8.  Where  a  man  has  cemmen  appendant^  and  makes  title  as  apz 
furtenantj  and  it  is  found  for  him*  attaint  lies.  Br.  Attaint,  pl« 
89.  cites  10  £.  4.  49  H.  6.  17.  per  Pigot. 

9.  And  where  a  man  has  fee  as  forejler,  and  prescribes  in  it  ^»  ^^J>«t 
vfitheut  faying  asferefter^  ana  it  is  foujid  for  him,  attaint  lies,  and  !jjfoj7ij^ 
yet  fi^r  matter  is  truey  hut  has  mt  expreffed  ail  \  for  he  has  no  fuch  paHbnee 
rent,  common,  or  fee  as  he  alleges.  Ibid.  *'™«  o»^  «f 

miind,  and 
he  had  annuity  by  prefcriptiop  in  right  of  his  parfonagc,  and  he  as  abbot,  vithoitt  naming  himfelf 
pvibn,  brought  writ  of  annuity,  and  counted  upon  prefcription  in  him  and  his  predeceflbrs  abbotit 
nd  the  preicription  was  traverfed,  and  found  with  the  plaintiff,  there  every  word  of  the  verdift  it 
tnx,  and  yet  attaint  lies ;  for  he  claiming  not  as  parfon,  they  ought  not  to  have  found  the  iflacwitk 
liim.    PI.  C.  291.  b.  %^%.  cites  49  H,  6.  and  M.  xo  £.  4.  lo, 

10.  ^e  where  they  find  the  defendant  guilty  in  trefpafs,  or  the  [   250   J 
like,  of  fever al  trefpajfes  which  he  did  not  do^  or  of  e^ceffvue  da*' 

mages  &c«  Br.  Attaint,  pi.  96.  cites  24  H.  8. 

11.  Id  debt  on  bond  for  performance  of  covenants,  one  of 
which  was,  that  in  confideration  the  plaintifT  would  build  a  new 
mill  upon  the  lands  demtfed  to  him  by  the  defendant,  and  bring 
a  water-courfe  to  it,  he  the  faid  defendant  leafed  the  faid  land  to 
the  plaintifT,  and  the  plaintiff  afligned  the  breach  in  flopping  the 
water-courfe  ;  upon  which  they  were  at  iiTue,  and  found  for  the 
plaintifF.  The  defendant  brought  an  attaint,  and  the  falfe  oath 
.was  found.  It  was  moved  in  arreft  of  judgment  that  here  was 
nsijfue^  and  confequdntly  no  verdiSfj  andfo  no  falfe  oath,  and  then 
no  caufe  of  attaint ;  for  the  ijfue  was  upon  the  flopping  th^  water- 
CQurfe^  which  is  no  caufe  of  a£|ion  upon  the  party's  own  (hewing ; 
for  there  was  no  exprefs  covenant  that  the  plaintiff  Jhould  enjoy  the 
water-courfe ;  befides  the  defendant  in  the  adion  might  have 
^leged  this  matter  in  arrefl  of  judgment,  and  fo  he  (hail  not  be 
helped  by  an  attaint,  neither  does  it  appear  that  the  execution 
Was  taken  out,  and  this  attaint  being  brought  upon  the  ftatute 
>3  H.  8.  cap.  3.  which  gives  this  remedy  to  the  party  grieved^  and 
^^ufe  before  e^cecution  the  defendant  is  not  ^  party  e;rieved,  it 

doth 


?5o  attaint 

doth  not  lie.  But  as  to  thefe  objedions  the  Court  Cud  nothing  ; 
but  the  reporter  adds  a  quaere  if  the  plaintiff  be  not  pars  gravata* 
becaufe  he  is  fubjed):  to  the  judgment,  and  fo  liable  to  the  exe- 
cution.   Lfi.  278.  pi.  377.  Hill.  a8  Eliz.  B.  R.    Hudcty  v. 

Fifher. 

12.  Where  the  evidence  given  to  the  jury  v^falfe  inpartj  though 
it  be  in  a  point  not  material^  yet  this  Is  fufficient  excufe  for  their 
nojt  giying  him  credit  in  any  other  part  of  his  evidence,  and  b 
had  no  caufe  to  find  their  verdi£l  upon  this  oath  againft  the  party 
againft  whom  it  was  given.  Cro.  £.  309.  310.  pi.  i8.  Mich.  35 
&  36  Eliz.  B.  R.  The  Queen  v.  Ingcrfall. 

1 3.  It  lies  againft  jury,  for  finding  tbebond  of  Edward  the  bond 
of  Edmond.  Pa'm.  286.  Maley  v.  Sheply. 

14.  The  jury  may  be  attainted  2  ways  ;  ifV,  where  iiatj  find 
contrary  to  evidence  ;  adly,  where  they  find  out  of  the  compafs  efibi 
allegata.     But  to  attaint  them  for  finding  contrary  to  evidence  is 
not  eafy^  becaufe  they  may  have  evidence  of  their  own  coaufance 
of  the  matter  by  them,  or  they  may  find  upon  diftrufl  of  the  wit- 
nefTcSy .  or  their  own  proper  knowledge ;  but  if  they  find  upon 
evidence  that  does  not  prove  the  allegata,  there  it  is  eafy  to  fub- 
]t&.  them  to  an  attaint,  becaufe  it  is  manifeft  that  what  is  fo 
found  is  an  evidence  not  correfponding  to  their  ifTue ;  and  this 
was  the  only  turb  they  had  over  the  jurors ;  for  the  judge  being 
befl  mafterof  the  allegata,  if  they  did  not  follow  his  diredlion  touch- 
ing the  proof,  they  were  then  liable  to  danger  of  an  attaint ;  and 
therefore  Jince  the] udgesy  from  the  difficulty  of  attainting  the  jury, 
have  granted  new  trials^  whereby  jurors  have  been  freed  from  the 
fear  of  attaint,  they  have  taken  greater  liberty  in  giving  verdiSfi  \ 
but  fince  the  attaint  is  only  difufed^  affd  not  taken  awayj  it  is  ne- 
cefTary  that  a  certain  matter  (hould  be  brought  before  them  ;  and 
therefore  in  trefpdfs^  the  quantity  and  valiie  of  the  thing  de- 
manded mufl  be  fo  conveniently  defcribed,  that  if  the  jury  find 
damages  beyond  fuch  quantities  and  value,  it  may  be  apparently 
excefftve^i  and  they  fubjedl  to  the  attaint ;  and  fo  on  Jpecial corttraSfs^ 
they  muft  be  fet  forth  fo  precifely,  that  if  evidence  be  given  of 
another  contrast^  and  not  in  the  allegations,  and  yet  the  jury  find 
for  the  plaintiffs  they  may  be  fubjeif  to  ^n  attaint  5  and  wer6  it 

'  otherwise,  if  the  plaintiff  had  a  jury  to  his  turn,  and  the  judge 
ihould  dired  that  the  plaintiff  be  nonfuit,  yet  if  the  pUintifF  would 
ftand  the  trial,  the  judge  mufl  give  pofitive  diredions  to  find 
for  the  defendant,  there  would  be  no  means  of  compelling  the 
r  2 '  I    1  )^^y  ^^  ^"^  according  to  the  direction  of  the  judge,  if  they  were 
*■     ^  not  under  the  terror  of  an  attaint,  if  they  did  otherwife  ;  fo  this 

is  the  only  curb  that  the  law  has  put  in  the  hands  of  the  iudges 
to  reftrain  jurors  from  giving  corrupt  verdifts.  G.  Hift.  of  C.  B, 

102,    103,   104. 


(E)  The 
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(E)    The  Default  of  the  Court. 


{1.  TN  an  aiBfe^  if  Ait  jury  find  a  fpeeialverJi^fy  andnfer  it  to  S.  P.  and 

^  the  Courts  whether  upon  the  matter  the  tenant  be  a  dif-  2*J"of'jj^ 
fafor ;  and  upon  the  matter  the  Court  adjudge  him  to  be  q  dif-  difTeifio  is 
jiijar^  \hough  in  law  he  he  no  dijfeifor^  yet  no  attaint  lies  againft  the  ^^^  «^  of 
jurv,  becaufe  it  is  not  their  fault,  but  the  fault  of  the  Court.    43  Jj^^  n^'the 

AiT.  41.]  verdidiof 

the  jury, 

foodiwca.    Br.  Vcrdifi*  pi.  51.  cites  S.  C. Br.  Attaint,  pi.  St.  cites  S.  C.  and  S.  P.  accord- 

infix. S'  ^-  <^i^'^  ^y  ^^'^  ^^'  J*  ^'  I^^/n*  R-^P-  47^.  Pafch.  11  W.  3. S.  P.  per  Cur. 

Cro.  E.  309.  pi.  x8.  Mich.  3$  &  36  Elis.  B.  R.— ~-But  following  the  dire^ion  of  the  Court 
Wcly,  will  not  bar  an  attaint ;  but  in  ibme  cafe  the  judge  being  demanded,  and  declaring  to  tiie 
jvj  what  the  law  is,  though  he  declares  it  erroneoufly,  and  they  find  accordingly,  this  may  ex« 
cafe  die  jury  from  the  forfeitures  ;  for  though  their  verdid  be  falfe,  yet  it  is  not  corrupt,  but  the 
judgment  is  to  be  reverfed  however  upon  the  attaint,  for  a  man  lofes  not  his  right  by  the  judges  mis- 
take of  the  law ;  per  Vaughan  Ch.  J.  Vaugh.  145.  in  delivering  the  opinion  of  the  Court  in  Bu(hel*< 
Cafe.  [But  I  do  not  remember  to  have  found  it  any  where  fuggefted,  that  any  thing 

CTcr  fo  pofitiTelj  laid  down  ier  law,  or  ever  fo  artfully  &c.  infinuated  by  gentlemen  at  the  bar,  can 
cxcufe  the  jury  from  being  fubjeA  to  an  attaint ;  and  therefore  thofe  gentlemen  would  do  well  to  con<- 
fidcr  what  apology  they  can  make,  fliould  they  byfuch  meansuniJlead  an  ignorant  jur}',  and  thereby 
occafion  the  ruin  of  them  and  their  families.  In  fuch  cafe,  thofe  gentlemen,  whether  coniidered 
as  chriftians,  or  as  honeft  men,  ought  to  make  the  fufferers  equivalent  amends,  and  at  the  fame 
time  ta  reftore  to  the  adverfe  party  whatever  he  has  loft  by  fuch  irregular  proceedings.  The 
liberty  of  the  bar,  when  abufed,  is  forfeited;  and,  like  the  cities  of  refuge,  was  never  intended  to 
be  a  prote6lion  to  malicious  offenders.  If  an  attorney  be  directed  by  his  client  to  plead  what  is  falfe, 
be  may  plead  that,  non  veraciter  fum  informatus  ;  and  Judge  Jenkins  fays,  that  it  is  an  honeft  plea : 
aad  I  cannot  fee  why  others  of  a  fuperior  rank  (hould  not  follow  fo  good  an  example.] 

[2.  But  if  the  material  matter  vAnch  they  found,  upon  which  Br.Verdift, 
they  referred  the  matter  of  law  to  the  Courts  be  falfe  ^  an  attaint  lies  g^'cVbut^ 

thereupon;     43  Aff.  41.]  not  direaiy 

S.  P.  but 
that  if  the  circumftance  of  the  verdiA  be  true,  attaint  lies  not  of  it.      .     .  Br.  Attaint,  pi.  82.  cites 
S.  C.  and  S.  P.  .feems  to  be  admitted. 


(F)  At  what  T^ime  it  lies, 

[i.  ,  A  N  attaint  lies  before  execution  fued^  for  the  danger  of  the  Br.  Attaint, 
^^  death  of  the  petit  jury  in  the  mefne  time.     Contra,  12  jJa^thaUt' 
H.  6. 6.  admitted  by  ifliie.  ]  dofs  notr.e 

[2.  As  if  a  man  recovers  land  againft  another,  he  (hall  have  an  before  he, 
attaint  before  execution  fued,  for  the  danger  of  the  death  of  the  vc^°d'ukct 
petit  jury.     41  Aff.  Attaint,  27.  per  Mich.  J  exccufmn ; 

for  before 
(his  the  party  is  not  grieved,  cites  3$  H.  6.  39.  26  H.  8.  2.  per  Wangford.— S.  P.  by  Prifot.    Br. 
Nontenure,  pi.  6.  cites  35  H.  6.  ^4. 

Attaint  by  him  who  loft  in  affife,  againft  the  flaintiff  in  the  affife,  and  the  petit  jury,  upon  falfe 
«rdia  in  the  affife  ;  the  tenant  appeared  and  ft x  of  the  petit  jurjy  and  the  others  made  default^  and 
Afliaft  them  the  inoueft  was  awarded  by  default ;  and  per  Paiton  Jutt.  the  attaint  does    ^  -y 

not  lie  in  this  cafe  before  execution  taken  \  for  three  things  entitle  him  to  the  at/aintt  L  ^5^  J 
kiUnttfa/fe  oath,  jndgment,  and  execution  5  for  he  who  lofes  by  jydgment  (hall  not  have  attaint 
dwing  bis  own  poffejftont  unleft  inhere  the  plaintiff  or  demandant  fues  execution  of  damages  recovered 
k]r  WS%.  oath,  and  of  this  he  may  have  atuint,  he  himfelf  beutg  in  pofteftion  of  the  laad.  Br.  At- 
toiat,  pi.  1%,  cites  21  H.  6.  55.         ■  S.  C.  citc4  J-c.  .279.  pi.  337.  Arg. 

7  [3.  The 
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Jiuaai 


I  « 


The  voucbei  fhall  have  an  attaint  hefore  ixecuticn  in  vaSi 
againft  bim^  for  the  caufe  afore(aid«  41  AIT.  Attaint  27.] 
[4.  So  if  in  apr^Ktpi  againft  a  Uffte^  the  leflee  vouches  B.  tit 
the  reverfion^  who  interim  and  vouches  C.  and  the  demamlaui  eoun* 
terf leads  that  C.  nor  any  of  his  anceftors  Sec.  and  this  is  found  fir  thi 
demandant  \  B.  ihall  have  an  attaint  before  execution  in  vsfliio 
fued  againft  him.  41  AiT.  Attaint  27.] 
Br.  Attaiikc»  rr  Jfitr  the  death  of  any  of  the  petit  \%s  no  attaint  lies.  Con* 
Vc)'^  tra  a  H.  4.  .8.] 

atuint  WM 

slaintatned  ia  B.  R.  though  maay  of  the  petit  jury  wtre  jead ;  quod  nota,  thongfa  the  confrary  wu 
held  6  K.  2.  per  Belknap.  ■'  "  It  lies  as  long  at  any  of  the  petit  jurars  are  Uvmf,  Rr.  Attaibtf 
ph  50.  ctut  12  H.  4.  ic— — And.  pi.  X09.  cito  S.  C.  per  Skrcne»  that  itltet  as  loocas  %  of  tfae« 

•re  Imng,  for  they  are  juron  pluraliter*  pi.  76.  cites  34  AiT.  6. S^  P.  IKid.  pL  6g.  ciCet  if 

Afi*.  12.  for  they  are  not  named  in  the  writ,  which  is  quod  diligenter  inquiraa  ^  fucniAt  j«cit« 
f  riaue  tnquifitionis ;  %uod  not&.    Brooke  fays,  that  it  feemt  to  Be  law. 

A  «pasa*  [6,  If  one  mart  recovers  againft  another  in  trefpafs^  the  defea* 

t^l)^^  dant  Ihall  have  an  attaint  before  execution  ftied,  41  Attaint  27. 
mtntins.     Tempore  £.  f«  Attaint  70.-  adjudged.] 

ftrfonal 

Mition  attaint  lies  iff  ore  exfaitiofi%  but  contra  in  action  real  \  for  it  (hiH  1>e  ajaioft  the  tenaoii 

Br.  Attaint^  in  pt.  9.  cites 35  H.  6. 

[7.  If  a  dfed  be  pleaded  in  bar^  in  which  there  are  witneiles| 
and  this  i$  tried  to  be  his  deed^  and  aCter  the  wiftejffes  die  who  were 
joined  to  the  inqueji^  the  party  (hall  not  have  an  attaint  after.     26 
H*  6.  Attaint  3.  per  Curiam.] 

8.  Audita  Querela  pajfed  for  the  plaintiffs  and   therefore   the 

drfendant  who  was  conujee  in  theflatute  merchant  brought  attaint  ; 

Thorp  anfwered,  that  it  did  not  appear  that  the  plaintiff  in  the 

attaint  ever  had  execution  of  any  land  delivered  to  him,  and   fot 

cannot  have  attaint ;  but  the  Court  was  againft  him,  and  that 

he  (hall  have  attaint  as  well  as  if  he  had  execution  in  fa&.     Br* 

Attaint,  pi.  64.  cites  21  Aff.  i6. 

It  lies  not         9.  The  death  of  none  of  the  defendants  in  the  attaint  ftiall  abate 

*^fj/'^^^    the  writ,  but  the  death  of  the  tenant ;  per  French,  quod  noa 

Sgainft  **'  negatur.     Br.  Attaint,  pi.  68.  cites  26  All*.  1 2« 

whom  It 

(bould  be  brought.    O.  5.  pi.  i.  Mich.  »5  H.  8.  Anon. 

(G)    M'ho  fhall  have  it,  and  who  not* 

Br.  Attaint,  [^j.  'T^HE  King  fliall  have  an  attaint  upon  a  falfe  verdidl  in  M 
f,C.—  quare  impedit.    42  E.  3.  26.  b.J 

Fitih.  At- 
uint, pi.  iS.  citet  S.  C.  &  S.  P.  accordsDglf,  though  it  was  objected  that  fuch  attaint  had  bct^ 
beeo  known  to  be  for  the  King  before^— — F.  N.  B.  107.  (D)  S.  P.  accordingly. 

Br.  Attaint,      T^  Thc  voucboo  may  have  an  attaint.    8  H.  4.  4.  b.l 

S.  C.  — y.  N.  B|  io6.  (E)  S.  P.  and  the  witt  ibali  make  mention  of  the  Toucher |  aadia  tha 
Mwsocci there  (e)  cttei  9  H.  6.  38.  ii  U,  4. 5.  4  Afll  ^u  and  4  £.  !• 


t}«  The  vouchee  (hall  have  an  attaint  upw  0fal/i  VfrdiSI  ghm  PitBh.Bric^ 
ietwetn  him  and  th4  tauiTtt  upon  tbi  dad  rfUin  dmiid.     22  £•  3.  ^^^^> 
4.  b.] 

4.  In  aflife  the  Unant  pleaded  jointenancy  with  his  feme  andjinij  ^t  wu  faii 

Vfho   came  artd  maintained  the  exception,  and  the   tenant  ivas  Jh^J^^w 

fffund  file  tenant^  and  he  awarded  to  prifon  i  and  per  Thof p  the  temtmi 

Ch.  J.  if  the  other  he  tenant  and  be  oujied^  he  (hall  have  aflife,  and  f^*»^  >/»• 
not  attaint,  becaure  he  is  not  party  to  the  original,     Br.  Ailife,  JJJJJJ^.  j»^ 
pi.  32i.  cites  31  Aff.  II.  w^^rMMTt* 

miti  malm* 
taw  the  jointeitan^y  which  pafles  mgainft  th«m,  and  the  demandant  enterst  he  in  whom  the  join* 
tenancy  is  pleaded  (hall  have  aflife*  and  not  attaint ;  for  he  tuar  not  party  to  the  original.     Note  0M 
difference.     And  fofec  that/^rry  to  the  iffue  fliall  have  ailjfc.    Br.  Aflife,  pi.  36.  ciUi  48  E.  5.  liw 
U  the  end, 

5.  If  aflife  is  brought  again/!  tenant  byjlatutetntrchzntj  ter- 
tlnor,or  the  like,  and  him  in  reverjiony  who  is  tenant  ofthe/rani'^ 
tenement^  and  the  affi/e  acquits  the  tenant  byjlatute  merchant,  and 
attaints  the  other  of  dijjeiftn^  and  they  two  pin  in  attaint^  qusere 
Whether  he  who  is  acquitted  fhall  have  attaint,  by  reafon  that 
he  is  acquitted,  and  yet  by  the  aflife  and  verdi£(  he  lofes  his  inte- 
reft  ?  Per  Tank  clearly,  the  tenant  by  ftatute  merchant  (hall  not 
have  attaint,  nor  the  lord  where  the  land  is  recovered  againfl  him 
and  the  heir^  where  he  has  the  heir  in  ward,  nor  the  termor  wheri 
land  is  recovered  againjl  him  and  his  l^Jfor^  becaufe  he  did  not 
hje  any  franktenement  \  but  the  befl:  opinion  here  was,  that/wrA 
pet  Jons  Jhail  have  aitaintjfor  they  cannot  have  ajjife  nor  quare  ejecit 
infra  terminum,  nor  otoer  remedy.  But  per  Whorwood  (the 
King's  Attorney  in  the  time  of  H.  8.)  they  fhail  not  have  attaint* 
But  Brooke  fays,  this  is  not  reafonable  where  they  are  named  and 
lofe  their  intereft ;  but  he  fays,  it  feems  that  he  who  is  acquitted 
(hall  not  have  attaint,  but  \f  they  are  found  dijfeijors^  it  feems  to 
him  that  they  Aiall  have  attaint ;  quxre,  for  it  was  adjourned. 
Br.  Attaint,  pi.  82  cites  43  AfT.  41.  - 

6.  Where  trefpafs  is  brought  againji  baron  and  fenu^  and  the 
fAdXtiiiS  recoversy  the  baron  alone  Jhall  not  have  attaint^  for  it  (hall 
be  brought  according  to  the  record.  Br.  Baron  and  Feme,  pi.  22« 
cites  47  £.  3.  9.  per  Tank  and  Finch. 

7.  Succe£br  ofaparfon  (hall  have  error  or  attaint  of  judgment 
agalnft  his  predeceflbr.  Br.  Attaint,  pi.  no.  cites  8  H.  6.  25. 
and  19  H.  6.  39.  accordingly ;  quod  nota  bene. 

8.  If  a  man  has  ijfue  afon  by  one  venter,  and  a  daughter  iy  ano^ 
fher,  and  intails  the  land  to  him  and  his  fec9nd  feme,  and  the  heirs  of 
their  two  bodies,  and  recovery  is  had  againjl  them  by  falfe  oath,  the 
attaint  is  given  to  the  fon  and  not  to  the  daughter,  perFortefcue. 
Br.  Attaint,  pi.  40.  cites  22  H.  6.  28. 

9.  So,  per  Fortefcue,  where  a  man  has  two  Jons  in  burgh  Eng^ 
Eflf^  and  lofes  by  falfe  verdi<9  and  dies,  the  attaint  is  given  to  the 
the  eldeft  fon,  and  fo  the  daughter  and  the  youngeft  fon  (hall 
fsd^ff  the  recovery  by  him^  which  Yelverton  utterly  denied.  Ibid. 

19.  If 


253  smAtut: 

I  * 

10.  If  a  man  brings  bill  quod  reddat  71  40L  qitas  domino  regt  li 
fradiGo  T,  debet  upon  thejiaiute  23  H.  6.  cap.  lO,  and  theyirr^ 
pafs  againfl  the  defendant  falfely^  attaint  lies  for  the  defendant  j  for 
the  King  is  not  merely  party  ;  for  the  party  may  difcontinue  or  r/- 
leafe  without  the  Kingy  notwithilanding  that  the  iCing  (hall  reco- 
ver the  moiety,  and  therefore  the  attaint  was  demanded ;  quod 
nota  ;  and  fo  it  is  admitted,  that  if  the  King  was  merely  party  at-, 
taint  does  not  lie.     Br.  Attaint,  pL  130.  cites  20  H.  7.  5. 

11.  Attaint  ^^fx  with  the  land  2.%  writ  of  error  fhall  do.  Br. 
Faux  de  Recovery,  pi.  50.  cites  Tempore  H.  8. 

r  ^54-  ]       1 2.  It  was  faid  that,  upon  information  made  by  the  King,  which 

The  King  paflTcs  upon  ifliie  tried,  the  King  nor  the  informer  (hall  not  have 

atuint*upon  ^^^"^  >  ^^^  ^^  informer  is  not  fully  party  ^  and  when  the  defendant 

k  faife  vcr-  has  anfwered,  the  attorney  of  the  King  replies  tor  the  King,  and 

dia  given  no  further  mention  is  after  made  of  the  informer,  and  therefore 

in*an*in^.  ^^  *^"^  ^^^  ^^  Other  fliall  not  have  attaint,  but  was  awarded  to 

mation.  anfwer  to  the  points  of  the  writ,  and  could  not  have  day  ofconti^ 

Cro.  E.       nuancewithout  iJTue.     Br.  Attaint,  pi.  127.  cites  4  M.  i. 
309.  pi.  i«.  -^  '  *^    .    '  ^ 

Mich.  35 

&  36  Eliz.  B.  R.  in  the  Cafe  of  the  Queen  v.  Ingerfall.— ^But  though  the  information  was  for  the 
Queen  and  the  party  himfelf,  yet  (he  cannot  join  with  him  in  bringing  the  attaint}  faid  as  admitted. 
lbid.-^S,  P.  &  S.  C.  cited  by  Serjeant  Maynard  accordingly.     2  Jo.  14.  Arg.  In  adion  on 

a  penal  ftatute  brought  for  the  King  the  Attorney  General  alone  replies  and  joins  the  iflue,  and  there- 
fore fome  think  that  an  attaint  lies  not  on  fuch  an  information  when  a  falfe  verdiA  is  founiTibr  the  de- 
fendant; for  the  informer  did  not  join  ilTue;  but  Jenkins  fays  the  law  feems  to  be  otherwise  ;  for 
an  attaint  lies  againll  the  informer  if  the  verdid  paUes  for  him  ;  and  by  the  like  realbn,  if  a  veidi^ 
paifes  againft  him,  an  attaint  lies  for  the  King  againft  the  jury  which  palTed  againft  the  King ;  where 
a  falfe  verdid  pafles  for  the  King,  upon  a  petition  made  to  the  King,  an  atuint  may  be  brought^ 

which  is  only  againft  the  jury  that  gave  the  falfe  yerdid.     ^^tv^i.  2z8.  pi.  94. H  was  held  by 

all  the  barons,  that  where  the  Queen  is  fole  party  againft  the  fubjed,  and  the  jury  find  for  the 
Queen,  no  attaint  lies ;  contrary  where  the  fuit  is  tarn  pro  domina  regina  quam  pro  feipfo.  3  Le.  46. 
pi.  1 2 1.  Trio.  32  Eliz.  in  the  Exchequer.  Anon. 

13.  None  J})all  have  attaint  but  he  that  may  be  reftored  to  the 
thing  loft  by  the  judgment ;  per  Bramftone  Ch.  J-  Mar.  210. 
Pafth.  18  Car.  cites  2  R.  3.  21-  D,  89.  and  9  Rep.  Ld.  San- 
char's  Cafe. 

(G.  2)  Who  fhall  have  Attaint  jointly  or  feverally. 

I.  TN  pracipe  quod  reddat,  If  the  tenant  pleads  jointenancy  with  a 

-*•  Jlr anger  not  namedj  and  ifliie  is  thereupon  joined,  and  it  be 

found  againjl  the  tenant  by  verdift,  it  was  held  that  the  tenant  alone, 

without  the  ftranger,  fhall  have  attaint.     Thel.  Dig.  32.  lib.  2. 

cap.  14.  f.  f.  cites Trin.  3  E.  3.  89. 

2.  It  was  objeded  that  another  difleifor  was  found  by  the  af- 
fife  who  did  not  join  in  the  attaint  \  but  it  was  faid,  that  it  may 
be  that  this  plaintiiF  paid  all  the  damages,  and  fo  fiiall  have  the 
attaint  alone ;  and  that  in  aflife  brought  againft  feveral  other  te^ 
nants  who  7^,  they  all  may  have  one  fuit  to  reverfe  this  judgment  ^znA 
if  it  be  reverfed,  every  one  fhall  re-have  according  to  that  which 
he  loft ;  quod  nota.  Br.  Attaint,  pi.  53.  cites  8  AfT.  30.  and 
8E.  3. 71. 

3.  Where 
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§.  Where  affifc  pafled  againft  feveraJ,  ^^^  of  the  dlffiifors  vn% 
ieccived  to  maintain  attaint  alone,  and  to  affign  the  falfe  oath 
in  the  principal^  and  in  right  ofdatnages  entirely  without  the  others. 
Thel.  Dig.  33.  lib.  a.  cap.  14.  f.  3.  cites  Mich.  8  E.  3. 439. 

4*  In  one  writ,  if  there  are  20  pracipeSy  yet  it  is  but  onejur.  as  Writ  a~ 
to  the  dimandanty  and  the  Roll  makes  mention  but  of  jurat,  and  f ''(?'*  '^r*^' 
the  demandant  JbaU  have  but  one  attaint^  but  the  tenants  Jhall  have  prUd^"^ 
fevera/ zttaints.     Br.  Attaints,  pi.  59.- cites  i4Air.  2.  and  they  are 

at  ("(Pveral 
tfues^  ant!  //  ^ffts  agai/tfi  the  demafidaiit,  he  may  have  one  and  the  fame  tvrii  of  attaint  •  for  it  is 
oncaod  the  fame  jqry  as  to  him.     Br.   Several  Praecipe,  pi.  i?..  cites  14  Aflf.  a.         But  if  they 
badpafftdfor  bim^  the  three  teaanu  fliould  hare  had  fevcral  atuints  j  for  it  was  fcycral  jurie*  u 
to  them.     Ibid. 

5.  In  a  writ  of formedon  by  one  pracipe  againji  a  baron  and  his 
feme  of  1  parts  of  a  manor ^  and  by  another  p/acipe  againfl  another 
flrangerfor  the  '^d  party  vAiSchJIr anger  vouched  to  warranty  the  ba^  [    are   I 

ron  who  traverjed  the  gift  in  both  the  pracipes^  and  found  again]}  the 
demandant  \  upon  which  he  was  received  to  maintain  one  writ  of 
attaint  upon  the  verdift  in  both  the  praecipes  ;  but  if  the  tenants 
were  to  bring  writ  of  attaint,  they  ought  &c.  The!.  Dig.  32. 
lib;  2.  cap.  14.  f.  2.  cites  Hill.  14  £.  3.  Attaint  41. 

6.  Inpracipe  quod  reddat  againft  baron  and  feme,  he  made  de-  So  in  ajpfe^ 
faulty  and  [the  feme]  was  received,  znA  pleaded  to  the  ijfue  andloji^  ^'■-  Attaint, 
and  the  baron  and  feme  brought  attaint^  and  well,  tlio'  he  was  not  fl'iiJi^r" 

.  party  to  the  iffue.     Quod    nota.     Br.    Attaint,  pi.  61.   cites  TheKDig.* 

lOAff.  5.  33.Hb.  z 

cip.  14. 
f.  16.  cites  Pafch.  16  E.  3.  Attaint  25, 

*j.  But  it  was  adjudged  that  oHe  plaintiff  Jhall  not  have  6ne  wi'it 
vf  attaint  againfl  2  feveral  inquejisy  who  puffed  dgainfi  him  in  % 
jeveral  writs  or  bills.     Thel.  Dig.  33.  lib.  2.  cap*  14*  f.  3,  cites 
Tafch.  25  E.  3. 42. 

8»  It  was  adjudged  that  where  in  afTife  one  who  has  taken  the 
entire  file  tenaruy  lofes  by  falfe  verdi£iy  though  he  alone  fhall  have  a  . 
writ  of  attaint  without  the  others  named  in  the  aflife  notwithftand- 
ing  that  the  defendant  in  the  attaintyj?/^  that  he  had  nothihg  in  the 
franktenementy  but  only  in  common  with  others  named  in  the  affife, 
and  noroj  not  named  &c.  Thel.  Dig.  33.  lib.  2.  cap.  14.  f.  lOi 
cites  27  Aff.  61. 

g.  But  in  ^fCifc  of  mortdancejlor  brought  againft  feveral,  yJ/zz/  Uajifia^ 
of  them  pleaded  feveral  tenancy^  others  difclaimedy  and  others /aid  S^'^J^  3  J/- 
nothings  and  it  was  found  the  tenancy  in  common  as  was  fuppojedby  ^flu„d7b^t 
the  writy  and  further  the  points  of  the  writ  ivere  found  ti,z.  upon  ^dijfeifed 
which  all  named  in  the  writ  brought  one  writ  of  attaint  in  commonly  the  plaintiff, 
where  the  feveral  tenants  affign  the  falfe  oath  feverally  as  to  the  "^f^ff^  '^ 
tenancy  in  common  found  &c.  and  as  to  the  points  of  the  writ  and  nothings 
damages,  they  all  affigned  the  falfe  oath  in  common.     Thel.  Dig,  J»^  "'^  3 
33.  lib*  2*  cap.  14.  f.  7.  cites  29  Aff.  9.  but  adds,  quxre  legem.       ta'infXnd 

the  $d  teb» 

did  nothing  made  default^  and  ti'as fevered^  and  the  defendant  pleaded  to  th6  writ,  becaufeflie  who 

Was  acottitted  had  joined  with  the  other  a,  and  therefore  th«  writ  was  «biUd.    -^^od  tiota.    Br. 

Vol.  ill,  U  Atti&g$» 


•  uc  *Jgtsc(  •^  ««  ^.^1'  Bffc  fcji»<t  M^iTT  wg^  I9«.  =i.  .^.x.  r.  cat   1^  H  »-  atti  S.  C         - 

».  C«  UKtt  z:^;^  Lc,  3  J7.  a  pL  445. 


ic.  It  w»  held  wbere  tfe  teMf  g^thr  ^^kmamem  Wthe 

tcrart  kjfiatmti  mr-cb^mt  Ufc  br  feTfc  FrriLrt  ia  jfife,  that  Acf 

irayj'.in  in  writ  of  atts'iAt,  Datwnr.^aadc5!r  that  tiie  tmoA^f 

Jiatmu  mtrchma-Mn  ac^mkudcirx  Ai^^^.^s   TixL  Dig.  33.  lib.  2. 

cap,  14.C  9.  cites  45  AS  41. 

11-  iftfr«  Mfidinat  attainted  by  &lfe  vcnLfi  in  tre^afi,  iMf 
jttnin attaint.  1  hcL  Dig. 33.  Hb.  2.  ca^i.  14. £  n.  cites  Mich. 
47  ^"  3-  '*'• 

12.  In  aiEfe  apinft  2,  who  Icrr  jrz^sDr  ihi  aoire  Unencj.'i 
li^.  ^^^  ^^  vcrdia  againfi  them,  yet  thcr  mar  join  in  attaint. 
DieLDi^.  33.  lib.  2.  cap.  14.  £  is.dtcs  HiJL  3  H,  4.  50. 
B-.ASrriej-  13.  Tr/;^/  againft  tw9  who  |dcadcd  not  ruihT,  and  win 
^S.  C  f^'^P^h^^  damageof  icl.  and  the  •«  mlau  fued MaintM 
-Br.  Jo»a-  ^'^«»  ibtfalfe  oath  in  oU  which  thej  had /aid  sgaimft  him^  whicli 
4«f  in  jc'  goes  as  well  to  the  damages  as  to  the  principal,  and  it  wasaerecd 
1^:  ?!  c  ?^^ ^*f  frimctpal^^  fliill  have  atuint  alo^  hecaufe  theiTpla 
b-jt  of  th€  tsjrutral  tn  iawj  ^ir/  not  of  the  damages  5  for  tbey  arc  /ji/ir/.  Br* 
^amafc*       Attaint,  pL  9.  cites  34  H.  6.  12. 

f.  II.  ciu%  S.  C.  «««Ba.  Xhc  ftj,  33.  Db,  1.  cay.  14. 

mayjoin  in  attaint  in  ncht of  damaces.    llicl  Dir  7-  lik  *  *..^  --   c  ""'r v  ™^  ™" **«"»  ™^ 
JtmarJo/ibe  damaitii  ^uodooo.     Br.  Atuinc,  pt  9.  citt»  35  H.  6, 19.       ^^  wfamuiftm 

,1.  4.  ci«.    "«y  <^»nno*  'ever  in  attaint.  Br.  Attaint,  pi.  9.  cites  34I1.  6. 12. 

But  ifthe  iOue  fee  found  againft  them  by  f^lfc  vcrdift  ubfin  aciu'ttancer^  ^hh^^^,   ^     ,l 

1 5.  -Whtrt  con/piracy  was  ir*,.^fo  ^^^/;2;?  2,  ^i  ,he  ,,,  *it«&-/ 
w<^«%  and  l\iCother  pUaded  a  barkz.  and  both  the  rflues  found 
by  verdia  againft  the  defendants,  the  one  of  them  alone  was  rc- 
ccvcd  to  maintain  writ  of  attaint  for  the  felfe  oath  in  the  priii- 
cipa  ,  but  not  in  right  of  damages ;  per  judicium.  Thel.  Die. 
3J.  hb.  2.  cap.  14.  f.  13.  cites  34  H.  6.  30.  and  Mich.  35H.i 
19' 
ii^V      '^-  ^  ■  o**"  **'«*«  3,  and  recovers  in  value,  and  has  exea,^ 

-    tu» 


Attaint 


is6 


ihn 
taint 


M  agatitft  the  one  aloney  yet  bodi  ihall  join  in  attaint.    Br.  At-  wwofthe 
int,  pi.  9.  cites  35  H.  6.  i9..per  Fortefcue.  t^s^X 

of  the  prin* 
tifal  «s  above,  and  aiuinti  the  petit  jury*  if  the  other  may  have  attaint  alfo,  and  attaint  them 
again.  It  Teems  that  he  may ;  for  the  one  is  ujlr anger  to  the  otber  ijfue  upon  federal  pieay  thougA 
it  it  pleaded  jointly  and  at  one  and  the  fame  ti  me .    1  bid. 

17.  It  feems  thftt  in^aSiion  real  or  perfonal  ix  parti  petentis^  all  ^*^ifthe- 
ight  to  join  in  attaint.     Br.  Attaint,  pi.  9.  cites  35  H.  6*  19.      /yl^J^^^ 


Ought  w  jw.«  M»  aLiAiii...       A^*.  ^mi.M.««..,   jt^*.  *^.  v,ii.v.»  ^3  iA.  V*  Av^.         fuUid^fr 

ranee  lie* 
%here  it  it  brought  nppn  rtala&ion  ;  contra  where  it  is  brought  upon  perfonal  aSion,  Ibid* 

f8.  And  ex  parte  defendentU^  or  tenentis,  they  may  fever  xn  ^X.^  Andupom 
taint  upon  plea  feveral  in  adtion  real  or  perfonal.     6r.  Attaint,  {heyourfit 
pi.  9.  cites  35  H.  6.  19.  to  join,  if  it 

be  brought 
upon  a£lion  real  or  perfonal.    Ibid* 

19..  It  was  held  that  where  a  bring  fomtedon  againjl  other  2,  and 
tne  of  the  tenants  pleads  the  releafe  of  one  of  the  demandants^  and  the 
other  tenant  the  releafe  of  the  other  demandanty  and  both  the  releafes 
2it  found  againft  the  demandants^  yet  the  demandants  ihall  join  in 
writ  of  attaint^  notwithftanding  that  each  be  a fi ranger  to  the  others 
iffue.     Thel.  Dig.  33.  lib.  2.  cap.  14.  f.  14.  cites  35  H.  6.  22« 

(H)  in  refpe<a  of  the  EJate.     [Not  Party  to  the  [  257  3 

Writ  or  Ifliie.] 

Ilk  TN  a  quare  impedit  again/i  2,  they  mate  feveral  titles^  and  It  Br.  Quar* 
'■'  is  found  for  one  defendant^  and  the  other  di/lur bed  himj  the  Impedit,  pi. 
other  may  have  an  attaint  upon  this  5  for  by  this  he  lofes  thcprc-  s?c.*^ib?.P. 
fenution.     45  £.  3.  14.]  .     by  finch. 

[2.  He  who  is  party  to  the  recovery  fliSl  have  an  attaint,  although  t  ^  %' 
he  was  f  not  •  tenant  at  the  time  ofthefirfi  writ  broughty  nor  when  *  ^^^*  ^^i* 
tb^judgmint  was  given.     41  E.  3.  19.]  *  +"$^^8^' 

Attaint,  pl« 
69.  citeity  Aff.  61. 

£3.  In  an  adion,  if  joint  enancy  he  pleaded  with  a  Jlrangery  and  Br.  Attaint, 

At  granger  joins  with  the  tenant  in  the  maintenance  thereof  and  s*'c°'ac-** 

this  IS  found  again/i  them,  yet  the  ftranger  fliall  not  have  any  at-  cordingiy. 

taint,  Dccaufe  he  is  not  party  to  the  writ.     48  E.  3.  17.  b.]  ^odb, 

37«'-  Arg, 
cities  S.  C.  that  if  the  party  to  the  writ  pleads  jointenancy  with  a  ftranger,  and  the  verdid  padSes 

againft  him,  he  fhali  not  have  attaiiit ;  but  Jones  J.  faid,  that  he  might  have  attaint Roll 

llep.  243.  Arg.  cites  31  AIT.  11.  31  £.3.  Attaint  3 5.  S.  P.  exadlv,  and  feems  admitted  by  Cok« 
Ch.  J.  who  fald,  that  fo  it  is  of  prayee  in  aid. 

£4.  In  an  aSfion  againfi  A.  and  B.  it  is  found  againfl  them  upon  Br.  Attojnt, 
feveral  ifheSy  A.  (hall  not  have  an  attaint  upon  2ifalfe  verdi^  P^*  '^'  *^"** 
againfi  2.  becaufe  be  was  not  party  to  this  iffue.    1 1  H.  4. 27.]      26.  s!  p!*- 

Fiuh.  Attaint^  pi.  15.  cites  S.  C. 

U  2  [^.  In 


^S7  2ut&inu 


Mtih:Triai,       {^j.  In  trefpofs  agatnjl  2,  if  ont  pleadi  a  rekaji^  upon  which 
;V&SP*  they  are  tf/ 1^^,  and  xh^  other  pleads  the  fame  plea  as  fervant  tV 


sV&SP'  they  are  tf/ i^tt^,  and  the  other  pUads  the  J  a  me  plea  as  fervant  /^ 
by  Hull.       f^i^^h  if  it  ho  found  again/i  the  mafier^  the  fervant  (hall  not  have 

an  attaint  thereupon  \  for  he  is  720/  ^jrty  to  his  ijfue.     1 1  H.  4* 

30.  b.] 
Br.  Attaint,       [6.  In  wajte  againji  2,  if  one  makes  default^  and  the  other  pleads^ 
^yP'  ^^^**  and  it  i§  found  agatnji  him^  the  other,  who  made  default,  (hall 

not  have  an  attaint  thereupon,  becaufe  he  is  not  party  to  the  ijfue. 

12  H.  4.  5.  b.] 
Fitxh.Trial,       [7.  If  the  vHlein  be  found  free  in  homine  replegiando  againft  the 

^**H  6^*    '      •  ^^^  ^^^^^  ^'^^  ^^^^  ^^^^*  ^^  ^^'^  ^^'^  ^^^^  ^^  attaint.    19 

s.  c.  &       H.  6.  18.  b.] 

s.  P.  ^ 

Titth.Trial,       [8.  If  the  vellein  he  found  free  by  afalfe  verdiSl  in  an  a^on  of 

pi.  6.  dtcs    frgjpajs  brought  by  him  againji  the  lord^  and  after  the  lord  dieSy  his 
•    s?C.  ^^^^  "^^'^  ^^^^  ^'^  attaint,  though  the  verdidl  was  in  a  perfonal 

aAion,  and  for  damages  only,  becaufe  this  takes  away  his  inbe- 
ritdnce  in  the  vellein.     Contra  19  H.  6.  18.  b.] 

f  9.  But  he  (hall  not  have  an  attaint y^r  the  damages.'] 
Fiteh.Trial,       [io.  But  in  this  cafc  the  executors  of  the  lord  (hall  have  an  at- 
**^*H  6^^'    tainty^r  the  damages^  becaufe  they  belong  to  them.     Contra  19 
S?C.    '^^'  H.  6.  18.  b.  becaufe  they  lofe  no  damages.] 

1 1 .  The  ijfue  in  tail  Jhallnot  he  barred  by  releafe  of  his  father  of 
all  adions^  or  of  all  the  right  found  againft  his  father  by  verdiS, 
but  the  iifue  may  have  atuint.     Br.  Tail  &  Dones  &c.  pL  42. 
cites  F.  N.  B.  ic8. 

12.  Attaint  by  J.  againft  E.  who  faid  that  he  himfelf  leafed  to 
the  plaintiff  for  years,  fo  that  he  loft  nothing  but  a  term  by  the 
firft  verdi£^,  and  demanded  judgment  of  the  writ,  and  non  allo- 
catur; and  fo  fee  that  termor  (hall  have  attaint  of  his  term.     Br. 

[   258    ]  Attaint,  pi.  ^5.  cites  21  E.  3.47. 

Bv.  r5ama-  |  ^.  fuljg  priprifonment  againji  2,  the  one  came  and  pleaded>,^nd 
fitcs  S.  C^'  the  tffue  is  found  againji  him  to  the  damage  &c.  and  after  the  other 
— s.  c.cit-  came  and  pleaded  villeinage  in  the  plaintiff^  which  is  found  againfi 
ed  1 1  Rep.  hiffi  at  jhe  fa?ne  time^  in  another  aSiion  between  themj,  and  therefose 
Jcur  — If  ^^  ^"^^^  ejlopped  to  plead  it,  by  which  judgment  ivas  againji  both  of 
trcjpofi  be  the  damages  where  Xhefecond  was  not  party  to  the  iJfue  which  found 
brought  tljc  damages^  and  yet  well,  for  he  was  party  to  the  original,  and 
Cho'^W  therefore  Oiall  have  attaint,  though  he  was  not  party  to  the 
to  ijfue  fe.  ilTue  i  quod  nota,  per  Thorp  clearly,  &  nullus  dedixit,  and  upofi 
^eru//y,ind  this  reafon  judgment  was  given  immediately  J  quaere.  Br.  At- 
^Z/Li:-.',  taint,  pl;  17.  cites  44  E.  3.  6. 

be  awarded y 

thUjury,  ^'hUh  frfi  pajfet^  Jhall  ajfefs  tht  damage*  againft  both,  and  he  who  is  party  to  theorigtmal^ 
kind  aftrartger  to  the  \(Jue^  if  he  be  grieved  for  the  damages  he  Oiall  have  attaint,  and  yet  he  is  a 
ilranger  to  the  ilTue.  but  he  is  party  to  the  original,  per  Moyie  j.  Quod  nou  for  Ia>*' ;  tbf  nulius  n^. 
gavit;  and  in  this  cafc  tlicffcond  inqueftjhall  not  aj/cfi  the  damages.     Br,  Attaint,  pi.  44.  cites  39 

H.  6.  I.—! F.  N.  B.   107.  fE)  S.  P.  and  in  the  new  notes  there  (c)  fays,  it  feems  tliat  in  this 

.  cafe  as  to  tli^  d^^mages  they  (hall  join  in  an  attaint,  and  cites  it  adjudged  25  H.  6.  23.  but  as  touching 

parcel,  if  they  ar€iound  by  oae  verdi^  guilty,  they  may  join,  and  cites  18  E.  3.  i.  30  E.  3.  t.  oc 

they  m;\y  fever,  cifts  35  H.  6.  11.  per  Alhton.  46  t.  3,  8x  perFinchden,  and  fays,  fee  ^H.  5.  13. 

*4^  E.  3.  7.  44.H.  6.  32.  , 

*  S.  C.  cited,  aad  S,  P.  rcfvWcd  ix  Rep.  5,  b.  6,  A*  Trin.  10  Jac,  la  Sir  John  Hcydon's  Cafe. 

— S.  C^ 


■^^ 


zttalnu  £5? 

— S.  C.  cited  by  GoVe  Ch.  J.  accordingly,  in  delivering  the  Judgment  of  die  Court,  in  the 

Cafe  of  Cobb  V.  Heydon.  Cro.  J.  349.  pi!  2 Hob.  66.  pi.  69.  S.  P.  rcfolvcd  in  the  Cafe  of 

Cocke  V.  Jennor. ;— S.  P.  refolved  accordingly,  10  Rep.  119.  a.  Mich.  10  Jac.  in  Chcyney's 

Cafe. 

A  joint  irefpuffor^  though  a  ftranger  to  the  iflue,  yet  being  privy  in  charge,  Oiall  have  attaint  for 
exceOive  damagn  given  by  the  jury  againft  his  joint-trefpaffor.  Refolved  1 1  Rep.  5.  b.  Trin.  10 
Jac.  Hi  Y  don's  Case,  and  fays,  tliat  with  this  accords  44  £.  3.  7.  b.  adjudged  in  point,  andF.  N.  B, 
107.  (£}. 10  Rep.  1 19.  a.  S.  P.  per  Cur,  and  cites  the  fame  Cafes. 

14.  Baron  and  feme  loft  by  falfe  oath  in  quare  impedit  brought 
by  them,  and  the  damages  were  levied  upon  the  baron^  and  be  died^ 
and  th^  feme  took  another  baron  who  brought  attaint^  and  recover edy 
and  were  reftored  to  the  damages  loft  by  the  firft  baron,  and  re- 
covered the  advowfon  in  jure  uxoris,  and  lool.  in  damag^  by  the 
attaint,  and  it  was  brought  by  him  who  firft  recovered,  and  ano- 
ther who  was  not  named  in  the  firft  record,  and  fo  they  recovered 
the  firft  damages  loft  by  the  firft  aftion,  againft  him  who  firft  re* 
covered  only,  and  the  damages  given  \i\  the  attaint  againft  both, 
and  the  fi;me  was  reftored  to  the  firft  damages  becaufe  (he  was 
party  to  the  firft  judgment,  pnd  if  they  had  pot  been  levied.upon 
the  barpn  in  his  life  they  would  have  been  recovered  againft  the 
feme.     Br.  Attaint,  pi,  114.  cites  46  Aff.  8, 

15.  Attaint  was  brought  by  baron  and  feme  of  falfe  oath  given 
againft  the  feme  andherjirfl  baron  in  quare  impedit,  and  awarded 
good.     Br.  Attaint,  pi.  18.  cites  46  E.  3.  23. 

16.  And  fo  the  feme  had  fhe  attaint,  and  not  the  executon  of  the 
baron  who  loft.  Ibid. 

17;  9  R.  2.  cap,  3.  Enafts,  that  he  in  i^everfion  ft)alt  have  at^-  Atcommoi 
taint  upon  a  falfe  verdi£f  found  againft  the  particular  tenant,  ieWionV/' 

,  •  might  jiav^ 

had  attaint  of  a  falfe  verdia  againft  tcnanf  for  life  after  the  death  of  the  tenant  for  life  ;  byt  now  W 
this  ftatute  he  may  have  it  in  the  tenant's  life-time.    D.  i .  a.  b^  pi.  5. 

Though  this  ft^atutt  fp^aki  only  ofrcverfions,  yet  it  was  refoivcd  that  remainders  are  alfo  within 
the  purview  thereof;  but  that  reverfion  or  remainder  cjrpe<^aat  on  cftate  uil  is  neither  within  the 
words  or  intention  of  this  adl ;  for  fince  the  n.akcrs  of  the  a^^  hive  by  fpccial  words  provided  remedy 
for  thofe  in  reveriion  expeftanton  cftate  for  life,  in  dower,  by  ihtcurtcfy,  or  in  tail  after  poflibility 
of  iffue  extind,  by  this  crecife  enamcration  their  intent  appears  to  exclude  reverfions  and  rcfc 
maindcrs  expcdant  on  ciUtes  tail.  3  Rep.  4.  a.  b.  Trin.  5  KHz.  in  the  Marquis  of  Winchcftcr'i 
fafc. 

18.  In  ajjife  againfl  diffeifor  and  tenant^  if  the  tenant  is  acquitted 
of  the  diffeiftn^  and  the  diffeifor  thereof  attainted^  the  tenant  fl)all 
have  attaint  of  the  oath  againfl  the  other^  becaufe  his  title  is  loft 

by  this  caufe.     Br.  Attaint,  pi.  28.  cites  1 1  H.  4.  50.  [  2S9    ] 

19.  In  fcire  facias  upon  an  annuity  the  parfen  prayed  aid  of  the  ^'g^',?: 
patron  and  ordinary^  znd  they  join^  znd  the  ijue  pajps  againft  them,  i'n°thenew 
yet  the  patron  and  ordinary  fhall  not  have  attaint.    Per  Newton  notes  there 
Ch.  J.  and  fo  it  feems  that  none  ftiall  have  attaint  but  he  who  is  f**^  cites 
party  to  the  original,  and  not  he  who  comes  in  a  latere.    Br.  At-  ^;  h*  Tt^, 
toint,  pi.  36.  cites  19  H.  6.  75, 

ao.  If  a  man  has  iffue  a  fon^  and  takes  a  fccond  feme^  and  land' 
is  given  to  him  and  his  fecondf erne  in  tail,  and  after  they  lofe  by  fa  ft 
Vfrdi^^  anddie^  leaving  iffue  another  jon  by  the  fecondf  erne,  the  iflue 

U3  ill 


^S9  attaint* 

in  tail  (hall  falfify ;  for  he  cannot  have  attaint,  becaufe  it  is  onif 
for  the  heir,  who  is  the  tldeft  fon^  and  he  cannot  have  it  as  here  ; 
for  he  ii  not  hiir  U  the  land  entailed.  Br.  Attaint,  pi.  124,  cites 
22  H.  6.  28.  per  Fortefcue. 

21.  So  in  Burgh' Englijby  where  a  man  has  iffue  two  fens,  and 
lofes  by  falfe  oath,  and  dies.  Ibid. 

22.  The  tejlutor  entered  into  religlony  and  was  deratgned.  Quaere 
if  attaint  lies  againft  the  heir  or  executor ;  or  if  the  executor 
brings  attaint,  if  the  teftator  (hall  be  reftored  j  as  if  the  Jon  ii 
harred  in  a  tnortdancejlor^  the  daughter  Jhall  have  an  attaint^  and  . 
there  the  judgment  was  againft  her  brother- of  the  half  bhod  only, 
F.  N.  B.  105.  (O)  106.  in  the  new  notes  there  (a)  cites  K^lw^ 

J 99.  So  zfpecial  heir  fhall  have  attaint.    22  H.  6,  28^ 


(H*  2)     Againft.  whom, 

X.    A  TTAINT  againjl  him  who  recovered  and  2  others  qui  ter^ 

*^  ram  illatn  Unent^  znd  for  the  2  it  was  pleaded  that  the  one 

bad  nothings  judgment  of  the  writ,  and  non  allocatur,  and  the  other 

^ook  the  tenancy  upon  him  andvouched^  and  was  oujledok  the  voucher^ 

becaufe  this  fuit  is  to  reftore  the  plaintiff  to  his  firft  pofleiCon, 

of  which  no  mefne  time  is  adjudged  in  the  law;  quod  nota;  and 

there  it  was  faid  that  this  reafon  maybe  made  in  quod  ei  deforceat« 

and  yet  a  man  (hall  vouch  there  ;  but  there  he  fhall  vouch  by  the 

ftatute  of  Weftm.  2.  cap.  4.  Br.  Attaint,  pi.  55.  cites  10  KS^.  8. 

loE,  3.  21. 

Br.  Non-  2.  Attaint  was  brought  againjl  another  who  did  mt  recover y  nor 

tenure,  pi.     ^/j  /^;>^  and  awarded  good  \  for  it  is  a  fummons,  and  iball  abate 

?4.^citc8       ^y  nontenure,     Br.  Attaint,  pi.  59.  cites  14  Aff.  2. 

3.  Attaint  lies  for  the  tenant  againjl  the  vouchee.     F.  N.  B, 
106.  (D)  in  the  new  notes  there  (b)  cites  22  £.  3.  1 1. 
\U  man  re^      4.  The  attaint  fhall  be  againft  the  tertenant,    Br«  Attaint, 

and  he  who 

lofes  brings  attaint,  \\.  Jhall  he  brought  again fi  the  tertmant^  and  not  againfi  him  v/ho  recovered  wb# 
i  not  tertcnant,     Br.  Attaint,  pi.  (,^.  cites  Old  Nat.  Ercv.  tit.  Attaint,  68. 
Atuint  OiaU  be  againft  tenant  of  the franktentment  Sec.     Br.  Error,  pi.  109.  cites  6  Afl*.  6. 

rSid.g?.  5.  If  aclion  of  trejpafs  is  brojught  again/}  the  ancejlor  in  tail  and 

Trin.  1658.  2,  and  C.  and  pafl'es  againft  them,  and  the  anceftor  dies,  the  at- 

j.'dtcss?  taint  is  given  to  the Jurvivor.     Br.  Eftoppel,  pi.  i68.  cites  13 

c.  as  that  E.  4.  2  &  3.  by  Cateiby.  Quxre. 

C.  were  tenants  for  life,  with  remainder  to  A-  in  tail ;  and  the  qiuere  is,  if  after  the  death  of  A.  his 
ilfuemay  have  attaint,  and  he  holds  that  he  may,  notwithiVanding  it  is  there  doubted  {  for  be  citas 
it  as  agreed  D.  201.  pi.  65.  that  the  aAion  of  attaint  arifes  for  the  thing  which  was  loft  againft  him 
who  has  it,  into  whole  hands  foever  it  (hall  come. 

[  260  3  ],    ' 

An  attaint  6.  23  H.  8.  Cap,  3./  2.  Enafts,  that  upon  every  untrue  verdi£i 
was  brought  iff^re  judges  of  record  (except  where  the  thing  in  demand  extends  not 
Aaiute  "     to  the  value  of^oL  or  concerns  life)  the  patty  grieved  Jhall  have  mi 

ati^m^ 


ilUmiit  a^ainjf  the  petty  jury,  oMdatfo  eigainji'tbe  tarty  that  beitbtbt  'f^ffi  tte 
Judgment  thereupon.  y'7Z'J-^ 

the  tertt' 
muUt^  and  held  well  brougixt  hy  the  equity  of  this  ftatute,  though  the  words  of  the  ftatute  are,  that 
^  attaint  (hall  be  between  the  parties;  and  fays  that  fo  it  may  be  agaiaft  the  heir;  as  it  ts  there 
held.    Mo.  J  J.  pi.  60.  Pafch.  3  Eliz.  Auftin  v.  Baker.  Bendl.  87.  pi.  r?2.  S.  C.  accordingly. 

And.  24i  pi.  53.  S.  C.  accordingly)  and  fays  it  was  done  in  one  Cage's  Cafe,  6  July,  6  E.  6. 
D.  20f.  pi.  65.  a.  b..S.  .C.  held  accordingly;  for  this  ftatute  was  made  in  favorem  fubdito. 
ruffl  to  qualify  the  rigour  of  the  common  law,  and  the  words  (againft  the  party  that  hath  jud|n)Cjlt 
to  recover)  are  fuperfluous,  and  not  words  of  fubftance,  inafmuch  as  the  adUon  of  the  attaint  is  for 
the  thing  loft,  againft  him  who  has  it,  be  he  who  he  will. 

The  plaintiff  in  attaint  aifigned  the  falfe  oath  in  omnibus  quse  dixerunt,  but  did  not  fhew  the  value 
of  the  thing  rendered  by  the  verdict;  but  it  was  held  that  the  alignment  was  good,  becjufe  the  cer« 
taioty  of  the  value  appears  in  the  firft  records,  (o  that  the  juftices  may  well  enou.<^h  know  what  it  is. 
Bcfides,  though  the  words  are,  viz.  **  Where  the  thing  in  demand,  and  verdi^  thereon  given,  ex« 
tends  to  40I.  yet  in  the  principal  Cafe,  which  was  an  avowry  for  a  grant  out  of  the  manor  of  S. 
whereof  the  place  where  is  parcel,  and  ifTue  was  that  it  was  not  parcel*  and  found  for  the  plaintiff^ 
and  damage  la  lol.  in  whrch  cafe  the  verdi6^  was  given  upon  a  collateral  matter,  and  not  upon  the 
thing  demanded,  the  attaint  fhall  be  maintained  by  the  flatute,  and  the  value  (hall  not  be  accounted 
of  the  collateral  thing  whereof  the  ifliie  was  taken  and  the  verdi£t  given,  but  of  the  damages  which 
were  demanded.     Dal.  32.  pi.   16.  3  Eliz.  Anon.  Kclw.  205.  b.  pi.  4,  S,  C«  io  totldcio 

verbis. 

7.  23  H.  8.  capJ^'  Enafls,  that  if  the  petty  Jury  are  found  /« 
havt  gmen  an  untrue  verdi^^  they  Jhall  each  of  them  forfeit  26/,  to 
be  divided  between  the  King  and Jhe  plaintiffs  and  incur  feverally  fines 
at  the  difcretion  of  the  juftices^  and  be  for  ever  afier  difabled  to  givi 
tejiimony  in  any  Court, 

(I)  In  what  things  it  [the  Falfe  Oath]   may  be 

afligned. 

[i.    A    MAN  can  not  affign  fuch  thing  for  a  falfe  oath  which  was  Br.  Attaint, 
•"^  admitted  true  by  him  in  the  firft  a£fion.  11  H.  4.  27.]       t' P'  ^*"* 

Fitzh.  At- 
taint, pi.  xc,  cites  S.  d. 

[2.  [i/i]  In  an  ajjife  againji  2,  if  one  pleads  the  releafe  of  the  Br.  Atuini» 
platntiffin  bar,  by  which  he  admits  the  plaintiff  to  be  well  namedy  P^-^7-citcf 
if  the  other  pleads  a  mifnofmer  of  the  plaintiffs  and  all  is  found  for  pltih.  At- 
tbeplainiiffy  if  he  who  pleaded  tie  releafe  brings  an  attaint  cn^y,  he  »int,  pi.  15. 
cannot  ajjign  the  falfe  oath  in  the  mijnofmer  :  but  otherwife  f  both  ^^^*  ^'  ^' 
badajjigned  itj  and  brought  the  aftion,     1 1  H.  4.  27.] 

[3.  So  it  (hall  be,  if  one  defendant  hadfaid  that  the  plaintiff  was 
feme  covert^  and  the  other  as  above,     n  H.  4.  27,] 

[4.  So  \i  one  pleads  a  releafe^  and  accepts  the  tenancy  of  the  whole,  ^-^^^  ^^^ 
tod  the  other  fays  that  bis  ancejior  diedfeifed^  and  they  in  fans  tort ;  uint,j>i.  15, 
in  an  attaint  by  him  who  pleaded  the  releafe,  he  cannot  afftgn  that  cites  S.  C 
the  ancejior  of  the  other  diedfeifeds  and  [that]  he  [viz.  the  other]  is 
tenant  againft  his  own  acceptance,     ii  H.  4.  27. J 

[5.  In  trefpafs^  if  the  defendant  pleads  a  mifnofmer  of  the  vill 
upon  which  they  are  at  ifl'ue,  and  the  jury  finds  this  fir  the  plain-'' 
Uff^and  that  the  defendant  is  guilty  of  the  trejpafsj  and  aflefles  da- 
fUflgcs,  th«  defendant  cannot  affign  the  falfe  oath,  in  that  he  was 

V  ^  not 


^Si  mtaitiu 

t  261    ]  Mt  guilty  of  Ac  trefpafs,  for  this  was  admtted  hy  bis  fha.    4T 
•  E.  3.  Attaint  23.  adjudged,  and  not  part  of  their  charge*] 

6,  Mortdanceftor  agatnji  3,  the  one  pleaded feyeral  tenancy  i»  tba 
wr/V, 'which  V9zsfiund^  and  the  points  of  the  writ  aljoy  and  the  other 
brought  attaint  J  andajjigned  the  falfe  oath,  as  wellin  the  plea  to  the 
writ  as  in  the  principal  ijue  of  the  points^  and  well  per  Fi(h  ;  and 
adjornatur  into  Bank.    Br.  Attaint,  pU  70.  cites  29  Aff.  9. 
^'- ^"**"*'       7.  In  attaint  founded  upon  affife  the  record  waSy  that  th&  parties 
5oAff.*!l!"  in  the  affife  recovered  the  tenements  put  in  view»  and  the  plaiRj 
s.  P.  held    tiffin  the  attaint  ajftgned  the  falfe  oath  in  renty  judgment  &c.  and 
accordingly.  ^^^  allocatur.     Br.  Attaint,  pi.  72.  cites  30  Aff.  24.  ^      , 

Fitzh.  At-  8.  When  the  tenant  in  ajjife  pleads  bar  to  the  ijfucy  which  is 
^^^;t'l^'  found  agalnft  them,  and  the  jeifin  and  diffiiftn  alfo,  hy  falfe  oath, 
the  party  (hall  have  attaint  ofthefeifm  and  diffiifm  without  affign- 
ing  the  falje  oath  upon  the  bar^  zni  yet  the  feifm  and  diffiifm  wai  ne* 
ver  in  ijfuc  ;  but  it  ought  to  be  enquired  of  neceffity,  Br.  At- 
taint, pi.  27.  cites  1 1  H.  4.  26.  per  Culpepcr. 

9.  A  man  (hall  not  ^t^^w  falfe  oath  in  attaint  in  the  plea  of  his 
€07npaniony  who  is  not  party  to  the  attaint^  where  thty  fevered, tn  pleas 
in  thefirji  adlion,     Br.  Attaint,  pi.  107.  cites  1 1  H.  4-  5^- 

10.  lneje£Jmenty  the  phintiff  counted  of  exceffive  damages ',  the 

jury  found  thp  title  for  the  plaintiff,  and  alTefTed  damages,  which 
the  plaintifF  had  declared  in  his  count,  but  no  evidence  was 
given  concerning  them,  nor  did  the  jury  take  any  regard  to  them. 
The  defendant  brought  attaint,  and  afTigned  the  falfe  oath  in  om- 
mhus  quee  dixerunt  5  the  '  Court  affirmed  the  verdlft  as  to  the 
title,  and  as  to  the  damages,  would  not  charge  them  of  anv  vo- 
luntary perjury,  for  the  reafon  aforefaid,  D,  369.  b,  pi.  55, 
Pafch.  22£liz.  Anon. 

■    (K)  How  the  falfe  Oath  is  to  be  affigned. 

[i.TN  an  ajjifcy  if  the  verdiS  pa(res  againft  the  plaintiiF he  may 
-*•  have  an  attaint,  and  aflSgn  the  .falfe  oath,  /%r  not  finding  a 
releafe^  or  other  fpecial  matter^  which  proves  that  he  had  title  tp 
the  land,  and  fo  the  tenant  a  di(reifor,  without  ajftgning  the  falfe 
oath  in  the  principal,  fcllicet,  the  difetftn  \  though  all  the  matter 
amounts  but  to  this,  that  he  was  difleifed,  for  he  may  aflign  it  in 
the  particular  caufes  of  the  judgment.  26  Aff.  12.] 
..  _      .  [2.  la  an  ajfifey  if  the  \uc\\se^  find  a  fpecial  verdi^^  and  refer 

|l.^9^c8  ,^  ^^  ^y^  ^^^^^^  and  upon  the  matter  found,  the  Court  gavejudg* 
6te(fi;  *  ment  againft  the  tenant,  and  he  brings  an  attaint,  he  may  ajftgn 
fl«  N  the  fal^  02Xh  feveralty  in  every  or  any  point  of  the  fpecial  verdiSi^ 

without  ajfigmng  it  in  the  principal  pointy  fcllicet,  the  diffeifin  \  for 
by  the  verdift  it  is  not  plainly  found  that  the  tenant  diffeifed  the 
plaintifF,  but  the  juftices  adjudged  it  a  difTcifin,  fo  that  Xk^  dif^ 
feifin  which  is  adjudged  is  the  a6i  ofthejudges,  and  the  matter  fkund 
is  the  aSl  ofthejury^  fo  that  it  is  more  natural  to  affign  it  in  that 
which  was  done  by  the  jury  than  in  that  which  is  done  by  th« 

juftices.     27  Afl\  61.  per  Curiam  adjudged.] 

?  '  3.  Wherfs 


|(n  Attaints 


Slttaittt.  i6i 

3.  Where  tjuf  is  only  upon  the  feifin  and  dljfeifin^  the  fvrit  of  B.  S.  and 
attaint  Jball  be  fecial  upon  this  point ;  but  where  iflue  in  the  aflife  l'^^^^^^ 
is  joined  upon  another  pointy  and  alfo  upon  the  feifin  and  dijjeifin^  taint  agaioil 
diere  ^m/Ttf/ writ  of  attaint  ihall  ferve  beft.     Br.  Attaint^  pi.  27.  N.  E.  of  a 
cites  II H.  4.  26.  per  Hill  and  Wakefield.  Iffitt/^ 

Tel'diireifijit 
fod  Che  writ  willed  pant,  facrameiito  recognofcere  fi  pnedi£l.  B  &  J.  &  alii  injufte  f  «,/:^  ^ 
difleiiivcnmt  praedid.  N.  E.  de  libero  tenemento  fuo  in  Salop  unde  idem  B.  4c  J.  que-  L  ^^^  J 
runturt  quod  jur.  inde  in  afTifa  falfum  fecerunt  facramentum  ;  and  in  the  affife^  toe  baron  and  ftrnt 
fleaded  record^  andfaiftd  at  the  day,  and  B.  made  drfauit^  and  J.  bit  feme  xifat  received,  and 
fiemdeddtutrfeplea*  out  of  the  point  ofajfife,  and  all  found  for  N»  E.  and  the  feifin  and  difftifin:  and  now 
the  flainuffs  in  the  attaint^  Vfbo  made  default  in  the  afftje,  brought  the  attaint,  and  aj/igned  the 
falfe  oath,  in  all  point x  found  by  the  a£!fe\  and  the  defendant  took  exception  toit,  hecaufe  the  n-rit 
did  not  make  mention  but  only  of  the  feifin  and'd'Jfejfin,  and  therefore  (hall  not  aflfign  the  falfe  oath  in 
ether  points;  But  Gafc.  held  contra*  and  that  bv  writ  general,  the  falfe  oath  ihall  be  aflSgned  ia 
CTcry  point  fpecial,  and  aUb  that  the  writ  of  afllie  is  quod  injufte  8c  fine  judicio  diffeilivit  eum  de 
libero  tenemento  fuo  &c.  and  yet  the  affife  (hall  enquire  of  all  other  points  pleaded  out  of  the  poin( 
ef  aiTiiey  and  io  here ;  and  Huls  to  the  fame  purpofe,  for  the  writ  is  true  in  all  points  ;  for  the  aflife 
mt  fummooed,  aad  taken  between  the  baron  and  feme  and  the  plaintiff*;  and  after  Gafcoign  and 
Huls  held  the  general  writ  good,  and  the  plaintiff  affigned  the  ialfe  oath  in  all  points,  and  the 
points  of  the  falfe  oath  were  found,  and  fome  were  affigned  in  the  pleas  ofotten  %uho  were  not  plains 
tiffs  in  this  ^vrit,  and  of  thofe  the  defendant  was  dii^harged,  and  maintained  the  oath  good  of  the 
reft,  aod  after  the  parties  agreed.  Br.  Attaint,  pi.  2S.  cites  if  H.  4.  50.— Thel.  Dig.  I02« 
lib.  TO.  cap.  10.  f.  19.  cites  S.  C.  and  that  the  word  funde)  (hall  be  referred  to  all  the  aflife,  and 
not  to  the  words  of  the  dilTeiiin  only,  and  that  the  plaintiff*  upon  fi^ch  writ  may  afligQ  the  iaUe  pad| 
upon  other  points  beiides  the  diifeilin« 

(L)  How  it  [the  falfe  Oath]  may  be,  [affigned,] 


CI  tea 


[i.  tF  a  vcrdift  be  ^««rf  that  he  non  dediu  and  an  attaint  is  Br.  Attaint 
*  brought  thereupon,  the  plaintiff  may  affign  the  falfe  oath  |^cVs* 
in  omnibus  qua  verfus  ipfum  dixerunt^  without  afHgning  it  in  fpe-  p.— L-bV! 
cia],  as  to  fay  in  hoe  (^  hoc  Sec.  for  the  particulars  appear  by  the  Attaint,  pi^ 
record.    6  £.  4*  5.  b.  adjudged,  Atuint  7. j  ^  ^e^jz^ 

S.  p.  ac- 
cordingly.——r*Jenk.  125.  pi.  54.  S.  C.  8c  S.  P.  for  it  refers  to  the  liTuef  which  is  lingle* 

[2.  In  an  attaint,  if  the  plaintiff  a(Iigns  the  falfe  oath  in  ex-  B'-  Attaint^ 
(e^e  damagesj  he  ought  to  affign  it  in  this  manner,  fcilicet,  ^'^\l^^ 
that  the  goods  for  which  the  damages  were  given  were  but  of  the  coidingly' 
f^alue  of  4.0s,  and  that  in  the  damages  given  over  thisfum,  they  made  ^\t^^ 

cfdjimh.    ,2E.4.s.b.]  '^^^f: 

C.  8c  S.  P. 

3.  In  affife  the  plaintiff  recovered  upon  verdi£t,  and  th^  dijfeifor 
brought  attaint^  where  there  was  another  diffeifor  named  tn  the 
affife^  and  he  affigned  the  falfe  oath  in  that  which  was  founds  that 
he  commanded  IV,  P,  to  make  the  refcous  where  he  did  not  command^ 
and  alfo  that  they  taxed  damages  to  40  marks^  where  they  were  not 
to  10/.  and  fo  falfe  oath,  and  it  v/as  challenged ,  becaufe  by  thefirjl 
point  he  fuppofes  no  damages  nor  diffeifin^  and  by  the  other  he  fiip» 
pofes  contrary^  &  non  allocatur;  for  if  he  was  acquitted  of  the.dif- 
J^ifin,  no  more  (hall  be  enquired,  and  if  e  contra,  the  damages 
jhall  be  enquired.  Br,  Atuint,  pL  53.  cites  8  Aff.  30.  and  8 
£.3.71. 

4-  ^n 


a62  9t(aint 

4.  In  general  writ  of  attaint  the  plaintiff  has  liberty  to  alEga 

the  falfe  oath  in  any  pointy  viz.  where  the  writ  is  quod  fatfumfe^ 

cerunt  facramentum  in  omnibus  qux  verfus  ipfum  dixerunt;   C9n^ 

trary  it  is  where  the  writ  is  quod faljumfecerunt  jacr amentum  injucb 

a  point  fpeciaL     £r.  Attaint,  pU  27.  cites  11  H.  4.  26. 

It  was  a-  5.  Z)^//;7tt^  was  brought,  2lt\A  xht  defendant  prayed  gamijhnunt^ 

f^^^hedeadi  ^"    ^^  gornijhee  pleaded  to  ijjfiie^  and  it  wz^  found  for  the  garmflyeey 

of  the  dc-    and  the  plaintiff  brought  attaint  againft  the  jury,  quod  falfum  yi- 

fcndantafter  cerujit  facramentum  in  loquela  which  was  between  the  plaintiff  and 

th^^wriT"'  '*^  g^^ifi^^y  and  the  other  pleaded  to  the  writ,  becaufc  he  £i 

ihall  abate,    not  make  mention  of  the  defendant ;  for  judgment  of  the  writing 

ib  he  re-      Jhall  be  againft  the  defendant,  and  of  the  damages  againft  the* 

S*'"lbT'"  gar'^ifli®*^ }  ^^^  P^**  ^^^^'  becaufe  the  defendant  did  not  make  title 

I    26^   1  ^^^^^  writing  he  is  not  to  be  reltered  to  any ;  fo  becaufe  attaint  is  tS 

rejtore  the  party  he  need  not  make  any  mention  oflt^  and  Strange  and 

Cott.  agreed,  becaufe  all  the  words  of  the  writ  are  true  \  but 

Pafton  contra ;  for  this  word  loquela  fliall  be  intended  writ  ori" 

*     ginal^  and  not  the  fcire  facias ;  and  Newton,  Rolfe,  and  Pafton 

held  clearly  that  the  writ  (ball  abate.     Br.  Attaint,  pU  4.  cites  9 

H.  6.  38.  ' 

6.  It  is  agreed,  that  in  attaint  after  voucher  or  refceipt  mention 
Jhall  he  made  of  the  tertenant  j  for  if  the  firft  record  be  reverfed  he 
iball  be  reftprcd.     Ibid. 

7.  So  upon  aid  prayer^  there  mention  {hall  be  tnade  of  bo&  in 
the  attaint.  Ibid, 

(M)  ^\i2X  fubfequent  A51  will  take  away  an  Attaint. 

Kes.  Judg-  [l.  TF  »  jury  give  excej/ive  damages^  and  the  Qaert  abridges  them 
menu  p».  ■*■  and  makes  them  reafonable^  no  attaint  }ies  againft  the  juryi 

C.  MiTpcr  though   they   have  made  falfe  oath ;  for  fuch   abridgment   is 

Balbb.  if  we  made  upon  the  prayer  of  the  party y  ergo,  he  fliall  not  have  an  at- 

4Wridgcthe  ^j^jj^^  j^jf^^  ^nd  now  alfo  he  is  not  at  any  prejudice  thereby.     9 

damages,        u    A    /»    K  1 
kemay  "•  ^-  ^'  "'J 

have  atuint  [2.  So  if  thc  Court  iHcreafes  the  damages  and  makes  them  rea«* 
notwith-  fonable,  whereas  before  they  were  very  fmall,  no  attaint  lies  for 
hMvlf'  the  fmallncfs  before  the  increafe,  for  the  caufe  aforefaid.  9 
Godrcd,  if    H.  6.  2.  b.] 

increafe  J  the  damages  the  plalntifFfhall  not  have  attakit  for  too  fiaall  damages,  becaufe  he  affents  to 
thofc  damages  whereof  he  has  judgment. 

•  Br.  At-^        [3,  So  if  the  jury  gives  exceffrve  damages,  and  after  tiat  plaintiff' 
laint,  in  *     ^q  whom  they  are  given  releafes  part  of  the  damages,  by  which 
35  h!"6?^"  the  reft  of  thc  damages  which  remain  are  reafonable  enough,  no 
that  it  was     attaint  lies  j  for  now  the  caufe  of  the  grief  o^  the  defendant  is  taie^ 

that  all  the  «....,.      e  ^ 

damaRes  were  releafed  of  record. Fitxh.  Attaint,  pi.  ii.  cites  S.  C. 

t  Br.  Attaint,  pi.  4*.  cites  S.  C.  for  the  artainf  n  net  only  to  funijh  the jury^  but  to  anfwer  tlf 
party  his  damages,  per  Cur.  But  per  Fineux,  'whtre  the  attaint  U  bought  if  the  frineifaU  reietle 
of  the  dama} «  n  s  no  plea,  for  it  may  be  that  the  party  Oiall  be  imprifoned,  pr  fudl  ma^e  fine  for  the 
trcfpafs,  which  is  iwiU«r  beyond  thc  damages;  ^uod  noubcuc.  Ibid, 

4-  V 


zmint*  26^ 

4.  If  a  mancr  be  ghen  to  2,  and  to  the  btirs  ffthe  body  •fthg 
fur,  U  which  manor  a  villein  is  regardant ^  and  aner  the  viliein  is 
fmi  frank  againji  thenij  the  tenant  in  tail  has  ijfiu  and  diesy  and 
after  the  athtr  Mtfy  the  ijftti  in  tail  ^11  mt  have  attaint  norfaljify^ 
becaufe  the  atiaiiitivas  once  given  ta  ihefurviv$ry  aad.  did  not  de-» 
fcend  immediately;  pi^erc ;  for  the  manor  defcended.  Br.  At-> 
taint,  pi.  1 17.  cites  13  E.  4.  2- 

5*  In  attaint  by  feveral  plaintiffs  againjl  feveral  defendants  the 
jury  pajfid  for  the  plaintiffs^  znA  Hmj  prayed . the  judgmtnty  beeaufi 
if  any  of  the  plaintiffs  die  the  a£iion  is  kfl  \  but  Fineu^b  faid^  that 
the  term  continues  yet  thefe  three  weeks,  and  though  one  of  the 
plaintiffs  fbould  die  during  the  term,  you  are  at  no  mifchief ; 
but  the  book  lays  he  did  not  ihew  the  reafon  why  &c.  Kelw« 
61.  b.  pL  I.  Trin.  10  H.  7.  Gainsford  v.  Gulford. 

6.  If  a  man  brings  attaint  upon  a  verdid  in  writ  oftrtfpafsy  one  CWfrtf  it 
of  the  petit  jury  may  plead  releafe  of  all  anions  and  demands^  and  C  ^^4    J 
this  ihall  be  a  bar  againft  all  in  the  attaint.     Br.  Attaint,  pi.  3.  Jj^7^,ilaU 

piteS  6  Hf  8«  4*  »poit  m  real 

0&IOH*  Ibid, 

(Mt  2)    Writ  and  Abatement. 

I.  TN  writ  of  entry  in  Sujfex  foreign  plea  was  pleaded,  which 
-*-  was  tried  in  London^  upon  which  the  attaint  was  brought 
in  London.  The  defendant  pleaded^  that  the  plaintiff  brought  at^ 
taint  againjl  him  of  the  fame  verdi^  in  Suffix^  and  the  Jheriff  re^ 
turned  thai  thofe  of  the  petit  jury  were  not  within  his  bailiwiciy  by 
which  the  defendant  went  quit  tsfc.  Judgment  &c.  and  it  was  held 
no  plea,  by  which  he  anfwered  over.  Thel.  Dig.  151.  lib.  11. 
cap.  38.  f.  8.  cites  Mich.  18  E.  2.  Brief  827. 

a.  Attaint  upon  a  vcrdift  which  paiTed  before  juftices  of  oyer  The  writ 
and  terminer,  the  writ  willed  that  the  verdict  paffed  before  4  juf  if^'^^V). 
tices^  znA^t  record  proved  that  before  2;  Herle  faid,  we  have  no  77.^9?' 
warrant  to  take  the  attaint,  to  which  Hyll.  agreed  j  quod  nota ;  cap.  i.  u  2. 
and  fo  the  attaint  (hall  not  be  taken.     Br.  Atuint,  pi,  47.  cites  ^"i*  '''^**' 

a  Aff.  5.  »  E.  3. 8.  i^;ifl?j: 

3.  In  attaint  brought  by  Johp^  parfon  of  the  church  ofT,  where  •  *«■.  Va- 
in the  firft  record  he  was  named  John  Chaplain^  parfon  of  the  church  g*°^'  P^ 
^T.     The  writ  was  abated  for  the  Variance.     Thel.  Dig.  77.  s^c.^& 
lib.  9*  cap.  z.  f.  2.  cites  2  £.  3.  57.  and  *  3  AS.  17.  s.  P.  and  it 

thar  the  Cotart  (hould  abate  it,  though  the  party  had  not  challenged  it.    But  Brooke  fays   qucre  at 
this  day,  by  reafon  ot  the  iUtuce  oC  amendment  made  after  the  14  £»  3.  ' 

4.  In  writ  of  entry  he  in  reverfion  was  received  by  default  of  the 
tenant  for  life^  and  pleaded  releaje  of  the  demandant,  which  was 
IFound  falfe,  and  he  brought  attaint,  and  the  writ  did  not  make 
mention  if  the  tenant  for  life  was  dead  or  noiy  and  yet  the  writ 
awarded  good,  and  yet  it  was  faid  that  the  judgment  differs  in  this 
f  afe  i  for  if  be  be  alive  the  judgment  Jhall  be  to  rejiore  hiwy  as  it 

6  fteins^ 


nH 


attaint. 


feems,  and  if  not j  then  to  reftore  the  plaint iffi  Br.  Attaint,  pi.  49« 
cites  4  Air.  7. 4  E.  3.  54. 

5.  Attaint  by  P.  againft  S*  hecaufe  P.  brought  writ  of  entry 

againjl  S.  who  anfwered  as  tenant^  and  were  at  iffue,  and  pajfedfor 

S.  and  fo  P.  brought  the  attaint,  and  becaufe  S.  was  not  tenant 

the  day  of  the  attaint  fur  chafed^  nor  everafter^  the  writ  was  abated, 

and  yet  the  attaint  was  freftily  taken  within  half  a  year  after  the 

judgment  in  the  firft  writ ;  but  writ  of  error  lies  well  againft  him 

who  was  party  at  the  time  of  the  judgment,  albeit  he  had  nothing 

in  the  frank  tenement  at  the  time  of  the  writ  &c.  ^Br.  Attaint, 

pi,  51.  cites  6  Aff.  6.  6  E.  3.  32. 

Tliel.  Dig.        6.  In  attaint  tht  firji  record  was  of  2  parts  of  a  houfe^  andofcer^ 

ttp.  \,i.\.  ^^^^  land^  and  the  writ  of  attaint  was  fummoneas  J.  S.  qui  ter- 

citefS.  C.     ram  illam  tenet,  without  making  mention  of  the  7.parts^  and  there-* 

fore  was  abated  by  judgment,  quod  nota.     Bl*.  Variance,  pU  92. 

cites  7  Aff,  5. 

♦  Br.  Brief,       7.  If  attaint  bears  date  before  the  ^th  day  of  the  judgment  in  die 

1^  C^for'^"  firft  aftion,  it  Jhall  abate^  quod  nota  bene.     Br.  Attaint,  pi.  54. 

when  p^.    cites  *  9  Aff.  21.  9  £.  3.  28. 

ties  have 

day  in  Court  to  hear  their  judgment  upon  verdict,  the  judgment  fhall  not  be  given  till  the  4th  day, 

quod  nota,  Br.  Judgment,  pi.  57.  cites  S.  C.  and  S.  P.  accordingly. 

f  265  ]  .  8.  In  attaint,  the  original  is  good  if  it  agrees  with  the  firft 
In  Attaint  record  upon  which  the  attaint  is  founded,  though  ih^  firji  record 
*batedfor  Varies  from  thefirjl  original -y  and  fo  fee  that  it  fhall  agree  with  the 
mifnofnurof  firft  record,  and  not  with  the  firft  original.     Br.  Attaint,  pi.  58. 

the  plaintiff,   citCS  12  Aff.  2. 

in  as  much 

as  it  did  not  agree  with  tlie  &rft  record,  by  which  \\t  made  fine.     Thel.  Dig.  123.  lib.  i  r.  cap.  5, 

t  ij.cites  34  Aflf.  9. 

Adjudged  g.  In  attaint,  t\\QfrJi  original  was  of  the  manor  ofAuJfyy  and  the 

'f*  ^he  original  of  the  attaint  is  Aucfty^  and  yet  becaufe  the  attaint  and 

attaint  is  firft  record  agreed  it  fuffices  ;  and  fo  it  was  faid  there,  that  the 

founded  up-  attaint  is  founded  upon  thefirfi  record^  and  not  upon  the  firjl  original 

^d^^which  *^'^''»  ^  ^°  g^^^j  though  the  original  and  the  record  of  it  vary. 
isno*tde-      Br.  Variance,  pi.  66.  cites  12  Aff.  2. 

feated  by 

error ;  bdt  for  this  variance  between  the  firft  original  and  the  record,  all  the  firft  record  is  reverfible, 

Thel.  Dig.  77.  lib.  9.  cap.  i.'f.  5.  cites  S,  C.  * 

Contra  In  iQ,  Attaint,  hecoufe  p.  brought  writ  of  entry  againjl   S.   who. 

^r  ^fof  thi'  ^^f^^^^^  ^^  tenant^  and  they  were  at  iffue ^  which  paffedfor  S.  and 

h  good^^-  *  therefore  P,frejhly  within  half  a  year  brought  attaint  againjl  S.  and 

fairrj^  him  bccaufc  hc  wos  not  tenant  of  the  franktenement  the  day  of  the  writ 

Zart  "^^otbe  P^^^^^fi^t  ^^  ^^^  after ^  therefore  the  writ  was  abated  by  award, 

ptd^n^nt^  Br.  Nontenure,  pi.  28.  cites  6  Aff.  6. 

though  he 

isQOtUaantof  the  franktenement.  Ibid. 

II.  Attaint  was  brought  in  Bayik  upon  ajpfe of  frejh force^  the 
defendant  pleaded  that  Jhe  had  nothing  in  the  land^  hut  one  B.  judg- 
ment of  the  writ,  and  yet  ftie  was  party  to  the  ajpfe  of  frcfti  force, 
and  a  good  plea,  and  the  plaintiff  compelled  to  maintain  the  writ, 
becaufe  it  may  well  be  brought  againft  the  party  to  the  firft  iii^^ 
•  S  '  queft^ 


attaint.  ^^s 

«ttfcft,  and  againft  the  tenant.    Br.  Attaint,  pl»  32.  cites  ai 
£.  3.  10.  t 

12.  Attaint,  N.  recovered  in  pmecipe  quod  reddat^  and  aliened 
to  y,  and  be  who  loft  brought  attaint  againft  bothj  and  the  writ 
was  fummoneas  N.  &  J.  qui  terram  illam  tenet ;  Skip,  demanded 
judgment  of  the  writ)  for  it  fhould  be  tenenty  and  becaufe  N. 
was  party  to  the  iirft  judgment  and  J.  was  fole  tenant,  the  writ 
was  awarded  good  i  for  tenet  has  relation  to  J.  and  not  to  both* 
Br.  Faux  Latin,  pK  28.  cites  21  £.  3.  43. 

13.  In  attaint  by  tenant  by  his  warranty  againft  an  inqueft, 
which  pafled  between  the  demandant  and  the  vouchee,  whom  the 
tenant  vouched  to  warranty  upon  a  deed,  quod  quidem  fa£):um 
idetp  vocatus  ad  war.  placitando  protufit  &c.  the  writ  was  abated^ 
becaufe  it  was  not  exprefsly  fuppofed  by  the  writf  that  the  vouchee 
had  warranted  to  tie  tenant,  for  it  was  not  maintainable  by  in- 
tendment.    Thel.  Dig.  94..  lib.  lo.  cap.  6.  f.  8.  cites  Hill.  22 

E-  3-  4- 

14.  Where  the  falfe  oath  partes  againjl  the  demandant  and  the 
tenant  by  his  warranty,  the  writ  of  attaint  may  be  brought  agaiilft 
the  tenant  of  the  land,  and  the  tenant  by  his  warranty  jointly,  by 
the  demandant.  Thel.  Dig.  49.  lib.  5.  cap.  22.  f.  i.  cites  Mich. 
22 E.  3.  II. 

15.  In  attaint  brought*  by  the  tenant  againjl  the  vouchee^  ex- 
ception was  taken,  that  he  did  not  mention  the  voucher ;  fed  non 
allocatur.  F.  N.  B.  106.  (D)  in  the  notes  there  (b)  cites  22 
£.  3*  II. 

16.  A  man  fhall  not  have  one  zurit  of  attaint  againft  ifeveral 
inquejls.     Thel.  Dig.  106.  lib.  lO.  cap.  15.  f.  i.  cites  Paich.  25 

E.  3.  42. 

17.  T)\e  death  of  none  of  the  defendants  \nxhe2Li{2iint{h2l\7Ay^ti^  Br.  Brief, 
the  writ,,  to  tlie  death  of  the  tenant  y  per  French,  quod  non  nega-  P)-  *^J- 
tur.     Br.  Attaint,  pi.  68.  cites  2b  Aif.  12.  AndBrwke 

I1I.VS     it 

iccms  to  be  law;  for  the  death  of  one  or  more  of  the  petit  jury  fliall  not  abate  the  writ,  for  they  are 
not  named  in  the  writ;  for  the  writ  is  no  more  but  diltgenter  inquirux  ^ui fuerunt  ju^  r  «AA  T 
ratwes  -prints  ifKjMifit huh  8k.  ^  J 

But  where  attaint  was  brought  againft  the  defendant,  upon  a  falfc  vcrdift  in  an  affife,  who  died 
pending  the  writ,  the  atuintdoes  not  abate  by  iiis  dcatli,  by  rc^on  of  the  ftatutc  of  23  H.  8.  cjd,  -. 
oa  which  the  attaint  was  brought.     D.  129.  b.  Pafch.  2  4c  3  P.  &  M.  Hcydon  v.  Ibgrave. 

18.  In  aifife,  the  plaintiff  was  named  Jo,  de  Stoke^  and  in  the  '^^^fp'^f' 
Writ  of  attaint  brought  upon  verdid  paffed  in  this  affife,  he  was  ^^j/^^J^' 
named  Jo,  Stoke  without  (de)  by  which  the  writ  of  attaint  was  l^.^o/D. 
abated.     Thel.  Dig.  77.  lib.  9.  cap.  i.  f,  6.  cites  26  Aff.  31.         ^"^'  who 

after  ver- 
diA  found  againft  him,  brought  an  attaint  iy  the  name  g/J.  S.  Knt.  and  notwithftanding  the  va- 
riance ibe  writ  was  held  good,  becaufe  it  is  a  ntw  original^  aui  not  founded  merely  upon  anv  record 
D.  25.  pi.  161,  HUL  28  11.  8.  Anon.  '    ^  . 

19.  Where  the  firft  record  was  of  tenements  in  4  vills^  and  the 
writ  of  attaint  of  tenements  in  3  v/V/j,  leaving  out  one,  yet  it  was 
adjudged  good.  Thel.  Dig.  77.  lib.  9.  cap.  i.  f.  7,  cites  Mich. 
3^  £.  3«  Variance  72.  Becaufe  the  tenant  in  thefiril  record  has 

faid, 


■ot  m  the  of  attaint  purcbafed  &c.  but  feveral  held  fhat  the  plea  diJ^not  It^ 
^%  Ae    ^^  ^'^  mouth.    Thcl,  Dig.  196.  lib.  ij.  cap.  7.  f.  4.  cites  Mich* 

petit  jury;      12  H.-O.  6. 

per  Rolfe. 

Qiuere.   Thcl.  Dig.  149.  lib.  11.  cap.  35.  f.  15.  cites  Hill,  iz  H.  6. 6. 

The  petit  8.  It  was  held,  that  petit  jurors  fliould  not  have  any  plea  to  the 
Dc^pfeid*"  /(^«^  or  which  arifes  from  the  land  as  jointenancy,  nontenure  &c, 
joinftHanty   Thei.  Dig.  1 96.  lib.  13.  cap.  7.  f.  4.  cites  Mich.  I2  H.  6«  6. 

of  the  part 

of  the  demandant.    Thel.  Dig.  196.  lib.  19.  cap.  7.  f.  3.  cites  Pafch.  21  £.3. 16.  19  Aff.  15. 

Thel.  pig.  196.  lib.  13.  cap.  7.  f.  4.  cites  Mich,  iz  H.  6.  6. 

Apetitjuror  9,  But  pleas  which  go  to  theperfin,  he  (hall  have,  ^  coverture 
irjlir^*'  &c.    Thel.  Dig,   196.  lib.  13.  cap.  7.  f.- 4.  cites  Mich.  12 

flaintiffs         H.  6.  6. 

lowed  in  aSiion  per/enal,  Sed  non  adjudicatur.  Thel.  Dig.  196.  lib.  13.  cap.  7.  f.  7.  cites  Mich, 
a  H.  7.  7.  Qucre. 

Nor  that  feme  demandant  h  a  feme  coven.     Thel.  Dig.  196.  lib.  13.  cap.  7*  f.  3 .  cites  Pkfth, 
jiiE.  3. 16.  19  AS.  15. 

10.  One  of  the  petit  jury  cannot  y&y  that  the ^eriff  has  re-' 
turned  one  to  be  of  the  petit  jury  who  was  not  one  of  the  petit  jury# 
Thei.  Dig.  196.  lib.  13.  cap.  7.  f,  8.  cites  Mich.  18  H.  8. 2. 


(N)     What  fhall  be  a  good  Ban 

«  Fitih.  [i,  tF  the  plaintiff  in  an  attaint  after  appearance  be  nonfuit^  this 
PrtTri"  ^^'^       ^  S^^  ''^^  ^"  ^  "cw  attaint.    *  22  E.  3.  7.  f  32 

mTnrpi.  1.  Aff.  i3.t  19  Aff.  13.  adjudged.  20  E.  3.  Attaint  43.] 

cites  Pafch. 
aa  E.  3.  6.  S.  C. 

+  Br.  Attaint,  pi.  T?.  cites  S.  C.  &  S.  P.  admitted.— —Br.  Nonfuit,  pi.  39.  cites  S.  C,& 
S.  P.  Br.  Peremptory,  pi.  59.  and  in  pi.  29.  cites  S.  C, 

I  Br.  Attaint,  pi.  63.  cites  S.  C.  that  by  this  tlie  party  is  difchargod  forever,  and fo peremptory. 
■  Br.  Peremptory,  pi.  29.  cites  S.  C. 

Br.  Attaint,  [2.  If  the  procefs  in  an  attaint  be  difconttnued  after  appearance 
^caT*  *"  aflignment  ofthe  attaint,  by  which  the  writ  abates,  this  wiU 
P.  forpcr     be  no  bar  ofa  new  attaint.     32  Aff.  13.  adjudged.] 

Shard,  upon 

dlfcoadnuance  no  judgment  is  rendered  as  there  is  upon  nonfuit,  and  fothey  are  not  alike ;  and  Brooke 
iaySf  quod  nota;  andfo  fre  thatdifcontinuancelsnot  peremptory  in  attaint  as  nonfuit  is.  Br# 

Nonfuit,  pi.  39.  cites  S.  C.  Sc  S.  P.  accordingly,  and  fa^-s,  note  the  divcrfity,  and  that  19  Aff.  )  3.  i» 

accordingly.— —Thel.  Dig.  153.  lib.  il.  cap.  38.  f.  3.  cites  S.  C. Br.  Peremptory, pi.  59. 

cites  S.  C, 

Br.  Attaint,       [3.  It  IS  not  any  bar  of  an  attaint  to  allege  a  difcontinuance  in 

pi.  74.  cites  ihf  procefs  of  the  recovery y  for  this  is  a  record  ana  judgment  in 

[  p  .9  J  force  till  it  be  reverfed,  and  the  defendant  had  execution  there* 

Which  «fe  upon-     32  Afl*-  '^O 

a  ven.  fac.  .  j.       zlj 

%ra»  awarded,  and  no  day  given  to  the  parlies,  and  when  the  inqueft  was  t;2ken  it  was  not  fuppoiea 
that  the  parties  were  prefent ;  fed  non  allocatur ;  becaufc  tor  any  thiog  that  appears  the  defendaol 
)^d  judgmcDt  and  ex^ution  upon  the  firft  record. 

[4.  In 


^4.  Til  an  attaint  brought  By  the  tjjue  In  fail  upon  a  verdiSI  in  a  s.  P.  Br. 

firmtdo^.  againjl  his  ancejlory  the  releafrof  th^  anceftor  is  not  any  ^^^1*^*^'? 

bar,  for  the  attaint  is  intaiUd  as  well  as  the  land  itfelf.     14.  £,  3.  f.  n°  b^.' 

i\ttaint  41.  adjudged.]  1  8.  and 

that  U^  it  is 
if  he  had  releafed  all  bis  right ;  quod  nota ;  and  from  hence  it  appears  ihzt/ucb  rehafe  ofttrant  in 
ferJimpU  (hall  be  a  bar  to  the  heir.     Br.  Rclcafcs,  pi.  8c.  cites  F.  N.  B.  io8.~Br.  Taiic  U  Donet 
Ac.  pi.  4a.  cites  S.  C.  ' 

I 

5.  Attaint  againji  him  who  recovered  and  2  others  who  hold  that  In  attainf, 
hnd'y  the  7.  faid  that  they  had  nothings  &  non  allocatur;  and  "J^^  dcfcn-- 
therefore  it  feems  that  nontenure  is  no  plea  in  attaint,  and  yet  ^w  u/»ew. 
fometimesit  is  fuiFered.  Br.  Nontenure,  pi.  31.  cites  10  AfT.  8.     tenure,  iwA 

t        f  »  .       J  f      y.  »       ,  iff'iund  that 

it  b€  me  Sec.  that  tbey  made  a  good  and  lawful  oath  &c.  and  admitted  without  challenge.  Br.  Non- 
tenure, pi.  35.  cites  16  A(r.  5. 

"Scntenure  in  attaint  is  a  good  plea,  for  the  aflion  does  not  He  till  he  who  recovers  takes  execution  2 
for  before  this  the  party  is  not  grieved.  Br.  Attaint,  pi.  13.  cites  35  H.  6.  39.  26  H.  8.  .  per 
Wangf.  Br.  Attaint,  pi.  p8.  cites  31  If.  6.  12.  contra  that  nontenure  pleaded  by  the  fir'ft  party 

who  recovered  in  the  alFife  is  no  plea  ;  for  it  fliall  be  intended  that  be  remained  tenant. 

But  it  feems,  that  wherr  a  man  is  barred  by  fa  Ife  i-erdia,  and  brings  attaint,  there  w/f/M»re  irtM> 
plea  between  privies  ;  contra  betweeny^ra/f^iTj,  as  where  the  tenant  infeoffs  a  ftranger.  Br.  At- 
uint,  pi.  i.^.  cites  35  H.  6.  39.  26  H.  8.  2.  per  Wangf. 

He  that  pleads  nontenure  (hall  have  an  attaint.  40  AIT.  20.-27.  per  Fitxh.  and  therefore  where  th« 
party  himfelf  pleaded  nontenure  of  parcel  the  plaintiff  was  driven  to  maintain  his  writ.  21  E.  o» 
Sec  in  an  attaint  brought  againft  him  who  recovered  nontenure  held  no  plea  8  E.  4.  19.  vi»  if  he 
2us  once  execution,  per  Prifot;  35  H.  6.44.  See  10  AIT.  8.  31  H.  6.  12.  26  H.  8.  2.  yet  fee  in  ai^ 
attaint  by  him  who  was  plaintiff  again/l  him  who  was  tenant  in  the  original, -nontenure  held  a  good 
pka,  except  the  phintiiThad  frefiiiy  fucd.  6  E.  3.  32.  21  II.  6.  5?.  per  Afcue  &c  but  it  is  there 
agreed,  that  nontenure  is  a  good  pica  againft  him  who  recovers.  F.  N.  B.  107.  (I)  in  the  new  note* 
there  (cj  and  (K)  in  the  new  notes  tliere  (d). 

Attaint  by  T.  againft  R.  becaxffe  R.  bad  recovered  againJI  him  in  ajftfe  byfalfe  verdiSi,  and  took 
txecutiony  and  the  defendant  pleaded  nontenure,  and  admitted  a  good  plea,  and  the  plj!/ tiff  main" 
tained  bis  %ffrit  by  pernancy  cf  the  profts  ;  and  fo  fee  that  nontenure  in  attaint  is  a  good  pica.  Br. 
KontenurCy  pi.  22.  cites  21  H.  6.  55. 

6.  In  attaint,  the  tenant  (hall  not  have  advantage  to  fay  that 
^ne  of  the  petit  jury  is  left  out  in  the  Jiiit  hcfone  the  grand  difirefsy  for 
the  attaint  againft  them  was  awarded  by  their  default  before.  Br. 
Attaint,  pi.  59.  cites  14.  AfT.  2. 

7.  The  defendant  faid,  that  where  R.  brought  the  attaint,  he /\7i 
nothing  at  the  time  of  the  ajftfe  brought  but  in  common  vjith  B.  and  D. 
who  are  alive  not  named  in  the  attaint ;  judgment  of  the  writ  and 
if  found  that  it  be  not,  then  they  have  made  good  oath  ;  quod 
nota  ;  that  he  pleaded  over  to  the  jury  as  above  by  award  of  the 
Court.     Br.  Attaint,  pi.  69.  cites  27  Afl'.  6r. 

8.  In  2Kik  feveral  tenancy  is  no  plea ^  nor  in  attaint  founded 
upon  it  J  for  in  ailife,  if  the  one  be  tenant  and  the  other  had 
nothing,  this  fuffices  ;  quod  nota  bene.     Br.  Afl*.  311.  cites  30 

Air.  24.       I 

9.  If  the  •w  of  the  defendants  attaints  the  petit  jury^  they  (hall 
not  be  auterfoits  attaint ;  for  their  land  fliall  be  wafted  and  ex- 
tirpated by  the  firft  judgment ;  per  Moyle  ;  quasre.  Br.  At- 
taint, pi.  9.  cites  34  H.  6.  12. 

10.  In  attaint,  the  defendant  who  jirji  recovered fa:dy  that  a  long  But\x.\%  t 
time  before  the  fame  recovery^  this  fimepUuntiffinfcoffedJ^  JV,  ^7e  K<»dpie* 

V  OL.  Ill,  J  X  f/luti  '*'•'  '^ 


47*  attaittt; 

fiahUfa/-  ejlaie  he  hai^  and  no  plea;  for  this  is  to  dcftroy  his  o^frti  ft' 
ttr  the  reco^  covcrv,  which  cannot  be.  Br.  Attaint,  pi.  1 1.  cites  34  H.  6. 4> 

4ferv  inftejf-  ' '  '  •  •*  .  «r 

€d'J,N.  Slue  eftate bt  box.     Ibid. 


,  Rep,  xi.  enters  J  as  oeweu  may,  uponieini;  rcuuvcry,  aiiu  y.  ^v.  unn^j 

1 1 1,  b.  cites  attaint^  it  is  a  good  plea  to  plead  this  matter^  and  the  recovery 
S.  C.  Arg.    ^gf^^  between  the  dilfetfin  made  to  D.  and  his  re-entry.     Br.  At- 

and  fays  that       /         ,  .  •*'y/  , 

in  attaint     taint,  pi.  1 1,  cites  34  H.  6.  43. 

and  difccit 

the  adions  are  extinguiiied  bj  feoffmeat  of  the  land,  and  yet  they  vet  conate'ral  to  the  right  of  the 
land)  and  no  land  is  demanded  by  them,  but  are  only  to  reform  the  erroneous  proceeding*  the  falfiE 
oath  $cc*  but  becaufe  by  a  mean  the  pofXefljon  and  inheritance  may  be  divefted  thereby,  thofe  adio&a 
aurc  extisguifhed  by  the  feoffment. 

But  if  at-  12.  If  the  tenant  pleads  reUafe^  the  attaint  (hall  not  be  taken ; 

?*"'  ht  h  P^*"  P^fo^  »  ^^^  ^^  ie^m^  that  //  Jhall  be  tried  by  the  petit  jury.  Br. 
f^ai/t'  Attaint,  pi.  13.  cites  35  H.  6.  39.  26  H.  8.  2.  per  Wangf. 

Jendantx^  ' 

the  rtltaje  of  one  (hall  not  bar  the  others ;  for  they  are  forced  to  join.     Jenk.  272.  pi.  S9. 

6  Rep.  £c.  b.  2#.  in  Ruddock's  Cafejgcites  it  as  adjudged  accordingIy,whcre  damages  were  rccoTotd 

agai&ft  feveral  in  writ  of  confpiracy.     35  H.  6. 1 9.  a. 

13.  It  is  no  plea  to  fay  that  the  plaintiff  in  the  attaint  has  en^ 
tered  after  the  lajl  continuance  in  attaint.  Br.  Nontenure,  pi.  22. 
cites  20  H.  8. 


Accord  (B).  (^)       ^^^^  ^^^^^  *^^  P^^^^  J^7  ^^1  P^^^^- 

s.  p.  that      [i.  nrHE  petit  jury  can  plead  no  plea,  \>Mtfuch  as  may  excufe 

*^«^^=^pf«*^  '*^'''  °^ ^^^  ^^'^^  °^^^-    *  i^  W.  6.  6.] 

Jua,  unicft       [2.  The  petit  jury  can  not  plead  that  the plaintiff'in  the  attaint 

it  be  rcleafc  was  tenant  after  the  attaint  pur  chafed.     1 2  H«  6.  6. 1 

*f  a^ion, 

tfT  the  like ;  but  cannot  plead  any  plea  to  the  writ  as  jointanancy,  6r  that  the  feme  plaintiff  had  takes 

baron  pending  the  writ,  or  c  contra,  and  the  like.     Br.  Attaint,  pi.  33.  cites  zi  £.  3.  15. 

*  Fitzh.  Attaint,  pi.  61  ft  65.  cites  12  H.  6.  5.  S.  C.  but  I  do  not  obferve  the  point  of  either  of 
tlisfe  (MO  pleas  there. 

3.  Attaint  was  brought  upon  appeal  ofmaihem.  The  defendant 
pleaded  releafe  of  execution  mcfne  between  judgment  and  execution^ 
andtfwr  cf  the  petit  jury  pleaded  arbitrement  by  fubmijjion  made  between 
il?e  plaintiff  and  defendant^  and  a  good  plea ;  per  Danby  5  for  he 
may  plead  releafe  made  by  the  plaintiff  to  the  defendant^  and  all  pleas 
which  go  in  excufe  ofthefalfc  oathy  and  the  puniihment  ordained 
for  it ;  and  fo  fee  that  ic  is  admitted  there  that  attaint  lies  upon 
appeal  of  maihcm,  and  fee  now  the  new  ftatute  23  H,  8.  3.  of 
attaints  ;  and  fee  if  this  ilatute  does  not  ferve  to  have  appeal  of 
maihem  upon,  though  the  law  was  otherwifc  before.  Br.  At- 
taint, pi.  12.  cites  35  H*  6.  30. 
•  ?.  P.  Bf.       4.  In  attaint  rne  of  the  petit  jury  pleaded  ^accord  made  be* 

«i;.'cit'c[''  "^'^^^  '^-^  t'^l^'^^f  ^^^  '*^  defendant,  with  a  fatssfa&ion^  and  by 

fome 


fbme  It  IS  no  pica;  for  it  is  matt€r  in  faSf  pleaded  ageinji  matter  »3  E.  4.  5. 
y  records  and  hy  fome  /  contra '^  for  the'  ^^/c«  /j  not  founded  hci^"!^* 
oa^  jf^««  matter,  of  record^  hut  upon  matter  in  fa£l  and  matter  j  ^.ni  1 
9freC0rdy  viz.  the  record  and  the  falfe  oath.  And  quzre  if  the  plea  per  tot. 
petit  jury  may  plead  that  which  is  between  the  plaintiff  and  the  C"^-  ««cpt 
defendant ;  and  by  the  beft  opinion  he  fliall  have  the  plea.  Quaere,  yJJThiy  are 

Br.  Attaint,  pi.  91*  cites  13  £.  4.  I.  in  a  manner 

itrangers  ; 
mbd  it  feems  a  good  plea,  though  it  be  nuitter  infaSf  and  the  attaint  it  founded  upon  matter  of  re. 
cord ;  for  the  caufe,  tix.  the  falfe  oath,  is  matter  in  fa£k ;  for  it  is  not  of  record  if  the  oath  be 
falfoy  or  not  till  it  be  tried  ;  and  in  trejpafsy  con/piracy,  &  contra  formam  cotlathnis,  there  it  ptMty  ; 
Ibr  ttie  one  (hall  plead  releafe  made  to  his  companion  ;  contra  in  appeal  and  pr^emunife.'-'-^ntm 
Accord  pi.  9.  cites  S.  C. S.  C.  cited  per  Cur.  6  Rep.  4^.  a.  Mich.  3  Jac.  C.  B.  inBlake's  Cafe. 

5.  In  attaint  the  petit  jury  cannot  a^gn  error  in  the  original  i 
for  it  is  not  party  to  the  record,  but  ought  to  anfwer  to  the  falfe 
oath.     Br.  Attaint,  pi.  93.  cites  18  £.  4.  9. 

6.  Attaint  by  two  upon  ai&fe  pafled  againft  them,  and  one  of  the 
petit  jury  pleaded  outlawry  in  one  of  the  plaintiffs  before  the  date  of 
fie  ajjife^  and  held  that  he  cannot  have  it  s  for  he  cannot  have  plea 
hmtin  maintenance  of  his  verdiSl^  or  in  bar^  and  not  plea  to  the  writy 
as  to  fay  that  the  writ  is  brought  pending  another  writ  of  attaint  of 
the  fame  matter^  or  that  the  feme  plaintiff  was  covert  baron^  her  baron 
not  named  &c.    Br.  Attaint,  pi.  85.  cites  2  H.  7.  7. 

7.  In  attaint  at  the  dijiringas  one  of  the  petit  jury  f aid  that  the  di^ 
fendaeU  is  deadj  and  a  good  plea  for  him,  per  Cur.  For  now  the 
plaintiff  cannot  have  judgment  againft  him,  nor  he  reftored.  Br. 
Attaint,  pi.  2.  cites  18  H.  8.  5. 

8.  In  attaint  upon  a  writ  of  trefpafs,  one  of  the  petit  jury  plead- 
ed a  concord  between  the  plaintiff  in  the  attaint  and  the  defendant^  and 
this  was  held  a  good  plea  in  13  £.  4.  by  the  better  opinion ;  and 
in  all  actions  founded  upon  a  tort,  as  trefpafs,  confpiracy,  main- 
tenance &c«  where  nothing  certain  is  demanded,  nor  to  be  reco- 
vered, befides  damage,  concord  is  a  good  plea.  D.  75.  b.  pi.  27* 
Mich.  6  E.  6. 

(O.  2)  Proceedings,  and  Return  of  Sheriff. 

1  TFeftm.  I.  cap.£fl.  l^NACTS,  that  in  attaints  the  tenant  afier  Though  ef* 
3  iE.  I.  -^  appearance  Jhall  not  be  effoigned.  ?' ken^JJ-* 

definitely, 
yet  It  is  to  be  taken  in  a  commod  fenfc)  and  to  be  underftood  of  a  common  eflbigny  and  not  of  aa 
<fibign  de  fervitio  Regis.    2  Inft.  £49. 

2*  In  attaint  the  tenant  would  have  rendered  the  action,  and  the 
Court  would  not  receive  it  without  taking  the  jury  for  the  advantage 
oftheKingy  and  alfo  land,  is  not  in  demand  by  this  writ*  Br.  Sur« 
render,  pi.  30.  cites  6  AfT.  2. 

3.  In  attaint  it  was  faid  by  the  clerks,  that  at  every  day  in  at« 
taint  and  afSfe  the  entry  is  quod  ideo  vicecomes  habeat  corpora  &c.    * 
and  yet  diftrefs  (hall  iiTue  againft  the  jurors  by  their  default,  and 
becaufe  judgment  ihall  not  be  given  till  the  4th  day,  therefore  if 
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the  attaint  hears  date  before  the  ^th  day  ofthejudgnunt  in  tlic  firjfr 
a£lion,  itjhall  abate  ;  quod  nota  bene.     fir.  Attaint^  pi.  $\*  citc^ 

9  A(r.  21.  9  E.  3.  28. 

In  attaint  ^^  JJjlJ^  ^as  arraigned  before  TV  and  after  before  F,  and  B.  by 

Sia"in  thV"  ^^^  corfimtjfton^  and  the  party  brought  attaint,  and  the  original  and 

Excliequcr,  the  patent,  and  all  except  the  new  commifTion  was  there,  and  for 

the  parties  want  of  this,  Scot  advifore  vult  in  the  raking  of  the  attaint ;  and 

Tod  boifm  f^  f^°  ^^^^  ^^^  '*^  records  ought  to  be  there,  Br.  Attaint,  pU  62.  cites 

fcTcrunt  fa-    l^  Aff.  23.   1 8  E.  3.  26. 

cramcntum. 

At  the  day  of  trial  the  grand  jury  appearedy  but  the  record  tvas  not  ttnnved  hither.     T))C  CootT 

-  -1  agreed  that  no  day  fliall  be  given  to  the  plaintiff' to  bring  in  the  record ;  for  heovght  to 

L    ^/^    J  have  done  it  at  his  peril.     Adjudged  quod  querens  nil  capiat*  and  that  defendant  and 

jurors  eant  indc  fine  die ;  and  *  a  fine  put  upon  tlie  plaiutilf.     Cro,  E.  pi.  54.  Mich.  40  4f  41  £Ux. 

%.  R.  Anon. 

♦  Orig.  is  (no  fine},  but  fcems  to  b^  »ifprintcd. 

5.  In  attaint,  the  defendant  was  returned  nthil^  and  ^e  plaintiff 
prayed  the  jury ^  and  could  have  only  re-fummons^  and  if  he  be  re- 
turned fummoned  upon  the  original,  and  makes  default,  yet  the 
plaintiff  fliall  have  only  re-fummons  J  and  the  opinion  there  was, 
that  he  ought  to  be  fummoned,  by  which  the  plaintiff  faid  that  he 
had  land  in  another  county,  fcilicet,  T.  and  prayed  to  fummon 
him  theie,  and  had  it.  Br.  Proces,  pi.  95.  cites  21  Aff.  5. 
'  6.  In  attaint,  the  (heriff  returned  the  defendant  nihil^  the  plain- 
tiff prayed  the  attaint,  but  the  Court  faid,  you  cannot  before  re^ 
fummons  [but  the  counfel  of  the  plaintiff  replied  that]  he  could  not 
have  it  ferved,  for  he  is  returned  nihil,  fo  the  Court  bid  them  take 
procefs  upon  tefiatum  in  another  county^  by  which  he  faid  that  he  had 
fufficientin  another  county  [to  be  fummoned  by'\and prayed  procefs  thtre^ 
and  had  it ;  quasre  if  he  may  not  he ft4mmoned in  the  land  demanded ? 
But  this  attaint  was  not  of  land,  but  upon  aSion  of  quare  Incum* 
bravit ;  and.  21  Aff.  5.  the  opinion  is,  that  the  defendant  oughc 
to  be  fummoned  ;  but  quare j  if  he  has  nothing  in  any  place.  Br* 
Attaint,  pi.  34.  cites  21  E.  3.  18. 

7.  In  attaint  the  tenant  and  8  of  the  petit  jury  came^  and  naain« 
tained  the  firff  oath,  and  upon  this  the  jury  awarded,  and  it  was 

>a%ua?'ded  by  default  againfi  4  of  the  petit  jury  who  did  not  come^  and 
by  this  they  have  loji  their  challenge  to  the  24.  Br.  Attaint,  pi.  b^, 
cites  22  Aff.  31. 

8.  In  attaint  the  writ  is,  et  diligenter  inquirasqui  fuerunt  jurat; 
primse  inquifitionis,  and  the  fhcrlS  returned  their  nameSy  and  that 

10  are  dead^  and  2  are  alive  qui  nihil habent ;  and  in  the  firft  pan- 
jiel  was  M.  5.  Knight,  and  he  returned  M.  B,  dead^  without  mcti" 
tioning  Knight  \  Knivct  faid,  therefore  it  might  be  taken  for  ano^ 
ther  pcrfon,  and  becaufe  it  ihall  be  intended  the  fame  M.  B.  who 
was  of  the  firft  jury,  therefore  the  return  was  awarded goodm  Br^ 
Attaint,  pi.  76.  cites  34  Aff.  6. 

9.  Attaint  was  brought  upon  a  verdi£^in  formedon,  the  record 
was  removed,  and  the  original,  the  record  and  the  mittimus  were 
examined,  and  Knivct  took  exception^  becaufe  writ  ought  to  hav0 
htcn  awarded  t9  the  clerk  for  ike  venire  facias^  andthe  panel^  fpr  this 

remains 
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remains  with  him,  and  not  with  the  juftlces,  therefore  it  is  not 
fufficient  towriu  to  tht  jujiizcs  for  the  record,  and  if  it  be  here  it 
is  without  warrant ;  per  Tiiorpe,  the  writ  is  mittimus  vobis  re^ 
cordum  ^  proccjfum  cum  omnibus  ea  tanggntibusy  and  this  is  fuf- 
ficient  for  us,  and  therefore  ordered  him  to  anfwer,  quod  nota,  \ 

Ht,  Caufc,  pi.  23.  cites  34  AiF.  6. 

10.  In  attaint  the  tena7it  made  default^  Finch,  prayed  pone  per  '"  attaint 
vadios  againft  him,  and  fummons  again  ft  the  jury,  and  could  not  *'  '^'A*"- 
havc  but  only  re-fummons  as  in  mortdanceftor.  J^r.  Attaint,  pi.  TuTnJ^the 

77.  cites  37  Aff.  3.  tena^ttiva* 

tjf'jigned^ 
«aJ  m:ide  defauk  at  the  day,  by  which  the  attaint  was  awarded  by  defsuff,  for  he  (hall  not  have 
it-fummonsbutimmiJiatcly  upon  the  return  of  the  fummons.     Br.  Attaint,  pi.  02.  cite*  iS  E.  4.  8, 
and  P.  4.  H.  6.  23.  i-ioh.  Mortdanceftor  i Bv.  Procefs,  pi.  119.  cites  S.  C. 

11.  Attaint  in  the  county  of  Middbfex  upon  inqueft,  which  pafled  Br.  Procefs, 
for  T.   now  defendant  in  praecipe  quod  reddat;  after  the  petit  P^-*°4'Cii€» 
cape  T.  alle-red  imprijommnt  at  IVeftmi'iJler^  and  the  attaint  vjas 
brought  in  Middlefex^  and  the  Jheriff  returned  that  the  defendant 

had  nothing  whereby  he  might  be  fummoned  ;  Chelr.  prayed  the 

jury  by  default,  and  could  not  have  it,  but  writ  o^  fummons  was  C  ^73   D 

awarded  to  the  Jheriff  of  the  county  of  J V ills ^  where  the  firfl  land  was 

in  demand,  agiiinft  the  faid  T.     Br.  Attaint,  pi.  8i.  cites  42 

AiT.  14. 

12.  In  attaint,  ihz  HizxxS  relumed  ii   of  the  names  of  the  petit  ^^-  Retort 
jury^  arid  another  who  was  not  of  the  m^  fcilicet,  R  B.  where  R.  P.  ^\  ^^^^^^'^^ 
was  the  12th  of  the  petit  jury,  and  the  defendant  pleaded  it  to  the  citcsS^'c, 
writ,  &  non  allocatur,  nor  the  llicriff  fiiall  not  be  ajnerced  ;  but 

prQccfs  (hall  iflue  at  the  prayer  of  the  party  againft  him  w'lo  is  ad- 
mitted, and  the  writ  fhall  ftand  againft  the  others  by  the  beft  opi- 
nion ;  for  the  words  of  the  writ  are  no  more,  but  that  you  diUgaitlj 
enquire  who  were  jurors  of  the  firjl  inquifition.  Br.  Attaint,  pi.  19. 
cites  48  E.  3.  15. 

13.  In  attaint  the  jury  demanded  if  they  mip:ht  give  the  vcrdiil 
atlargey  as  in  affife,  and  the  juftices  faid,  No.  Br.  Attaint,  pi.  87. 
cites  7  H.  4.  29. 

14.  jfnd  th^rz  it  is  faid,  that  where  a^ion  is  brought  agai?ijl  An  attaint 
twoy  and  the  one  is  fummoned  and  fever  ed^  and  the  other  fuesforth^  ^' .^^^'!  *«  « 
and  after  writ  of  error  is  brought,  not  making  mention  of  him  ror,  ihau" 
who  was  fummoned  and  fevered,  the  writ  (hall  abate,  quod  non  f^Ho^the 
riegatur.     Br.  Error,  pi.  7.  cites  9  H.  6.  58.  7kZahu 

upon  tv/jicb 
h  II  fcunied'y  to  that  Mfummonx  andfrverance  lies  in  the  fir/l  adion,  it  (hall  Jofolikcwifc  in  thc 
ittiint.     6  Rep.  25.  a.  Trin.  41  Eliz.  B.  R.  in  Ruddock's  Cafe,  cites  34  H.  6.  42. 

15.  Execution  of  the  firfl  recovery' Jhall  be  fuedy  notwithft^nding 
fliat  attaint  be  pending.     Br.  Attaint,  pi.  7.  cites  33  H.  6.  21. 

16.  In  writ  of  error  fued,  the  plaintift' fhall  h^ivc  Jupj-fcdeas  to 
furceafe  examination,  and  in  attaint  not ;  for  it  fhall  be  intended 
that  the  verdift  of  the  1 2  jurors  is  true,  till  the  contrary  be  fhewn. 
Br.  Attaint,  pi.  122.  cites  5  ii,  7.  22. 

17.  In  attaint  the  grand  jury  and  petit  jury  madf  default  in  the 
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end  of  the  term^  and  the  defendant  would  have  imparted^  arid  waf 
not  fuftered,  but  was  awarded  to  anfwer  to  the  points  of  the  writ^ 
and  could  not  have  day  of  continuance  without  ijfue^  Br.  Attaint, 
pi.  129.  cites  10  H.  7.  22. 
Br.  Retorn  18.  In  attaint  the  {heriflF cannot  return  the  defendant  dead^  for 
de  Bric^  pi.  jjj^j.g  ^jg  j^Q  words  of  the  garnifliment  in  the  writ.    Br.  Attaint, 

1. Cites  S.C      1  .  0  TT    o 

pi.  2.  Cites  18  H.  8.  5. 

19.  The  jurors  who  are  attainted,  may  remove  the  record  into 
B.  R.     Br.  Attaint,  pi.  100.  cites  F.  N.  B.  109.  no. 

20.  In  an  attaint  it  is  a  principal  challenge  that  one  of  the  petty 
jury  is  a  tenant  to  one  of  the  grand  jury  5  for  if  the  petty  jury  be  corf- 

vi(^d  in  the  attaint,  it  wilKbe  a  great  prejudice  to  the  feignory ; 
for  his  houfes  (hall  be  pulled  down,  and  his  meadows  plowed  up. 
In  other  a£^ions  a  challenge  that  the  juror  is  lord  to  the  party,  is 
only  a  challenge  to  the  favour.     Jenk.  141.  pi.  88. 

(O,  4)    Tried.    How.    By  1 2  or  24.    Where. 

S.  p.  Br.  !•  A  TTAINT  was  brought  in  Bank  upon  afffe  of  frejhforce^ 
Attaint,  pi.  l\  ^j^j  becaufe  they  were  at  iffue  here  upon  the  tenancy.^  and 
aiH.Tss.^"^  ^f  the  point  of  attaint^  therefore  it  (hall  be  tried  by  12,  and 

'  not  by  24..  Br.  Attaint,  pi.  32.  cites  21  E.  3.  10. 
[  274.  ]  2.  In  2Ltt2iint  againji  the  tenant  and  the  petit  jury  the  writ  was 
returned  againfl  the  tenant  that  he  was  warned^  and  that  thofe  of  the 
petit  jury  were  attached.  The  tenant  was  effbignsdj  and  the  others 
made  default.  Markham  prayed  the  grand  jury  for  default  of  the 
petit  jury,  as  In  affife  or  juris  utrum,  which  was  denied  him,  and 
procefs  made  againft  them,  becaufe  this  edoign  is  given  by  die 
'  JlatuteoffVe/lm»2.cap.2j.  Br.  Attaint,  pi.  37.  cites  21  H.  6. 42. 

i 

(P)     Evidence. 

S.  p.  as  a  j-|^  jN  an  attaint  more  evidence  cannot  be* given  to  attaint  the  firft 
whtch  waf  J^^y  ^^^'^  was  given  to  the  fir Jl  jury  j  for  no  default  was  in 

roi  pleaded  the  firft  jiiry,  if  it  was  not  (hewn  to  them.     D.  34  H.  8.  53. 14. 

nor  given  in    .  £1,  212.  2  M.  I20.1 

evidence  be-  ' 

fore,  (hall  not  be  given  in  evidence  to  the  grand  jury.     Br.  Attaint^  pi.  68.  cites  16  Afll  X2. 

Br.  Attaint,  [2,  In  an  attaint  the  plaintiff  can  not  give  in  evidence  a  record 
S^C^  &  s  p*  which  was  not  given  to  the  petit  jury  j  for  they  were  not  bound  to 

find  it,  if  it  was  not  (hewn  to  them.    7  £•  4.  29.  b.  per  Litt. 

8  E.  4*  Attaint  9.] 
And  if  the         3.  The  plaintiff  in  attaint  may  not  produce  more  witneffes^  nor 
defendant        •     farther  matter  in  evidence  than  what  was  depofed  in  the  firfi 

in  attaint       *.-',,        f/.?.  •  •  '.«'—  ''     e 

gives  new  a6iton  \  but  the  defendant  in  attamt  may  give  more  m  affirmance  ot 
matter  in  the  firft  verdiiSl.  Agreed  for  law.  D.  53.  b.  pL  14.  Trin.  34  ff.  ?• 
:;fcrcr  0!:  ^^  cat  of  Rolfc  v.  Hamdw. 

(lift 
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Srft  Terdift,  the  plaintiff  10  tttaint  may  make  anfwer  thereto,  and  difprore  it  if  he  cani  but  (hall 
not  giTC  *  other  evidence,  or  enforce  the  evidence  firlt  given,  with  matter  not  given  or  difclofed 
^fbrc.     Agreed  for  law.     Dy.  a  12.  a.  pi.  34.  Pafcb.  4  Elix.  Paratnor's  Cafe. 

*  S.  P.  accordingly  per  Cur.  obiter.  Godb.  271.  pi.  38  \  Hill.  1 5  Jac.  B.  R. 
*  The  Court  faid  that  they  always  examine  the  witneflcs  upon  their  oath,  whether  they  gave  the 
fame  evidence  on  the  firtt  trial  or  not,  [as  they  give  nS//  on  the  attaint].  And  per  Shelley*  if  th« 
firft  jury  bad  full  evidence  to  prove  the  matter,  though  it  were  falfe  in  fa6t,  yet  the  grand  jury  in  the 
attaint  ought  not  to  regard  that,  but  in  confcience  ought  to  wave  it,  as  they  would  have  done  upon 
fuch  good  evidence  as  the  firft  jury  did.  D.  53.  b.  54.  a.  jl.  15.  16.  Trin.  34  H.  8.  in  Cafe  of 
Rolfe  V.  Hampden. 

4^  Inaifife  iffuc  was  taken  whether  lands  were  contained  in  let-  "^^  "5- ^ 
ters  patents  or  not,  which  by  the  common  law  were  not  contain-  tluob.ziT'. 
cd,  though  by  the  ftatuteof4[35]H.8.  they  were  contained.  The  theCh.  J." 
juftice  of  affife  would  not  fuffer  that  ftatute,  it  not  being  pleaded,  ^ay*  tj|« 
to  be  given  in  evidence  to  the  iury ;  whereupon  they  found  that  J^c'^rc^^ 
the  land  was  not  contained.     Hereupon  an  attaint  was  brought,  nerai  law, 
and  the  Court  would  not  fuffer  thatjlatute  to  be  given  in  evidence  to  ^^^*^®  ^^ 
the  grand  jury  which  was  not  given  in  evidence  to  the  petit  jury,  ^^[f^^l^^yt^ 
Hob.  227.  cited  by  Hobart  Ch,  J.  as  D.  129.  2  &  3  P.  &  M.  bar  it  to  be 
Ibgrave  V,  Hc^don.  f™^ 
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verdi£t  is  to  be  given  whether  any  evidence  be  given  to  them  or  not;  As  if  a  feoffment  or  dcvife 
were  made  to  one  ia  perpetuum,  and  the  jury  (hould  find  crofs  either  an  eftate  for  lifc»  or  in  fee» 
iimple  againflthe  law,  they  (houid  be  fubjedt  to  an  attaint,  though  no  man  informed  them  what  th« 
law  was  in  that  Cafe. 

5.  The  judgment  was  fofevere  that  thty  allowed  all  manner  of  [  275  J 
evidence  in  fupport  of  their  V0rdi£f\  but  again  ft  the  verdi£i  they  ad^ 
mitted  none  that  was  not  given  at  the  former  trialy  becaufe  the  jury 
might  give  in  their  verdidt  not  only  on  the  evidence  given  in 
Court,  but  on  their  own  knowledge,  and  therefore  whatever 
other  ways  they  came  to  the  knowledge  of  [as  to]  the  faft,  they 
might  give  iq  evidence  for  the  fupport  of  their  verdidl  5  but  the 
evidence  not  offered  on  the  trial  can  never  be  brought  againft 
them,  becaufe  fuch  evidence  might  have  altered  their  judgment, 
had  it  been  given  j  and  the  want  of  that  light,,  which  the  party 
neglefted  to  offer,  cannot  convia  them  of  a  falfity,  which,  if  it 
had  been  offered,  might  have  founded  a  different  verdift.  G, 
Hift.  of  C,  B.  57. 

(  QJ     Judgment. 

fx.  iF  the  petit  jury  be  conviSed  in  an  attaint,  the  judgment  •  Fitah, 
*  A  fliall  be  th(it  they  be  out  of  the  law  and  tejlimony,  and  ^^^^\^ 
their  goods  and  chattels  forfeited^  and  their  wives  and  children  thrown  l/c.&s.F. 
out  of  their  houfeSj  and  their  lands  and  tenements  wajied  and  de-  accordingly; 
fir^yedl  and  their  lands  feifed  into  the  King's  hand.     20  H,  7.  4.  J».*  ^af.^ 
♦  8  H.  4-  23.  b.  t  42  E.  3.  26.  b.  X  46  E.  3.  23.  «  6  E.  4.  7-  that  the  ju. 
I)  14  H.  7.  13,  b,  libro  Fortefcue  26.]  mic"fiS,c' 

^  fav^  their  I«i4i  tnd  twemcntf.-iip-— Br,  Attaint,  pi,  a«.  %im  S.  C.  *  S.  P.  tccordiogly. 


i75  attaint. 

f  far.  Attaint,  pi.  14.  cites  S.  C.  tnd  that  the  jurors  ftiali  be  imprifoiTcJ,  ■  ■  Titth*  Judgment* 
pi.  i>..  cites  S.  C\  .v  S.  P. 

t  Br.  At  aint,  j)'.  18.  cites  S.  C.  6c  S.  P 

i  Br  Aiti  nt.   pi.  S   .  cites  6  E.  4.  5.  S.  P.  and  is  the  S.  C.  ' 

J  *  r.  A'u.iit,  pi.  42.  cites  S.  C.  bat  1  do  not  obfcrve"  S,.  P.  tljere.  9..  P.  pi.  5;.  cites  5 

A(t.  7.  attd  \.\.    ■^.  cites  30  Afl.  24.  ai;J  pi.  -  "L  clrcs4"^  AiT.  2j.  as  to  the  jurors  that  arc  ali\e  ;  tnd 

pi.  8  .  c.tci4i  A;T.  t?..  thit  t'L-\r  Jbxv/ts  ili.'.i  he  f>ui'/g J  Juivn.^ ^Jcr.k.  125.  pi.  54.  recites  the 

I  .  .  •  punjth.ncwti  10  be  inrlidcd  by  jiidgmc.ii  at  common  la-.v ;  but  fay » that  if  an  attaint  be  brought 
ttj.  >'••    f'r  itutr!f  vf  li  H.  8.  cap.  7.  the  puniflimcnt  is  not  fo  grievous. 

If  the  ptii  jwy  in  attaint  arc  attaiK/ed,  they  Ihall  forfeit  all  their  goods  and  chatUlx  xchJch  they 
huj  u:  the  day  'if  ihe  iLfit  putchufrdy  and  aW  iXitir  goods  which  they  aliened  pending  tbr  attaintyhr 
ffur  (f  the  attaint.  Br.  Forfeiture  de  Tcires,pl.  iii.  cites  8  E.  2.  and  Fitzh.  Affife,  396. 'p^ 
H^rvc/  J. Br.  Expofition,  pi.  43.  cites  S.  C. 

It  i»  queftionedi  if  i\\t  jurors  alien  their  lands  pending  the  attaint^  if  they  (hall  be  felfed  into  the 
hands  of  the  King,  and  if  the  jurors  may  not  nukejinc'^itb  the  JCing,  and  re-have  their  land  frc, 
!   Br.  Attaint,  pi.  14.  cites  42  E.  3.  ;6. 

In  Attaint  upon  aflifc  upon  falfc  oath,  the  plaintiff  r^Jorrr^</  the  land  and  his  damages^  Br.  Di^ 
BUges,  pi.  48.  cites  8  H.  4.  21.  23.  and  in  the  written  book  which  is  better,  fol.  I2« 

[2.  Such  judgment  in  efFeft  throughout  is  given  in  an  attaint 
by  the  law  of  Scotland^  quod  vide  Skene,  regiam  majeftatem,  20. 
b.  2  E.  2.  Rot,  finium  membrana  g.  Fine  for  a  ccnvidlion  upon 
an  attaint,  for  an  oath  in  an  afBfe  of  novel  difTeiiln.     Temper^ 

E.  1.] 

S.  p.  but  [3,  If  a  man  recovers  in  an  attaint,  he  (hall  be  rejiored  to  all 

of  the  part     ^^^^  ^^  /^  ^   ^^^  verdi^.  1 

of  the  plain-  -^      -^  -* 

titT,  if  the 

verdid  piflcd  aeainft  him  in  the  firft  aftion,  and  for  him  in  the  attaint,  the  judgment  (hall  only  b« 

to  rcftore  hi;n  to  his  a.'^ion;  per  Danby  and  Choke.     QiiiPrc  indc.     Br.  Attaint,  pi.  88.  cites  8 

E.  4..  .  By  writ  of  eiro   the  party  may  be  rcrtorcd  to  his  original ;  but  in  attaint  he  (hail  be 

al^vaysrei^ored  to  f.--s  .jP  <,♦»    n'y      Pr.  Attaint,  pi.  4.  cites  9 H.  6.  38.  perBabb. 

If  jud:m''^tbe  g'v.  lor  ihc  .^laiMt.ft's,  they  (hall  be  reltored  to  all  tliat  tlicy  loft;  and  it(hall  b^ 
as  it  ought  CO  be  otiguuliv.     Jcak.  ii$.  pi.  54. 

f  276  ]  [4..  [^j]  /^a  man  recovers  in  an  attaint  upon  a  verdift  in  an 
♦  B=.  At-  adtuMi,  in  which  he  loft  hnd^  he  (hall  be  rejiored  to  the  landagain^ 
taim.}  ^4.  *  50  Air  4.   t  41  Alt.  18.]  * 

&  s.  p. 

+  Br.  At'aint,  pi.  «o.  cit  s  S!  C.  &  S.  P Fltzli.  Attaint,  pi.  ci.  citej  S.  C.  &  S.  P.  -i 

Br.  Attaint,  pi.  7a.  cites  ,c  AX  24.  S.  P. Br.  Atuint,  pi.  94.  tiles  18  t.  4..1  r.  S.  P. 

Br.  Attaint,       [^.  f.^^l  If  a  man  recovers  in  an  attaint  upon   a  verdictj  ia 

pi.  84-  cites  ^i^ich  he  Ufl  danuccs.  he  fhail  be  reftorcd  to  them.l 
f  o  Air.  4.  J  c   J  J 

5;  p_ • 

Br.  Attaint,  pi.  i^.cit^s  "lo  AflT.  ?4.  S.  P. 
N.  B.  There  is  no  pi.  6.  in  Roll. 

f — ^ \       [7.  IfsL  man  recovers  in  an  attaint  upon  a  vcrdiit,  in  which  he^ 

Jo\.  28..^  i^j^  j^„^^  \itfiall  be  rejiored  to  the  mean  profits,     50  AfT.  4. J 

Br.  Attain^,  pi.  84.  cites  S.  C.  and  S.  P.—- Br.  Attaint,  pi.  72.  cites  30  AS.  24.  S.  P. ^ 

Ibid.  pi.  94.  cites  j8  £.  4.  ii<  S.  P. 


an 

recover  the  land,    %  E.  4.  Attaint  8.] 


[9.  Sa 


^9.  So  if  a  man  brings  debt  and  is  barred^  and  he  brings  an  at-  ^r-  Attiim^ 
taint,  and  it  is  found  for  him,  he  (hall  recover  his  debt,  8  E.  4.  sx^^s^T 
Attaint  8.] 

[10.  If  the  ijfue  in  tail  recovers  the  land  in  an  attaint  upon  a  re-  ^^-  Attain^ 
covcry  againil  his  anceftor,  he  Ihall  recover  the  ijfucs  of  the  land  ^^  ^s,R 
fromthe  death  of  the  ancejlor.     4iAir.  18,] 

1 1.  Attaint  paffed  for  the  plaintiff,  znd  judgment  waSj  that  the 
plaintiff' re^have  his  landj  anl damages  taxed  by  the  attaint  to  1000 
marksy  and  that  the  12  &c.     Br.  Attaint,  pi.  4.8.  cites  4  AS.  2. 

4E-  3-  34-    . 

12.  In  writ  of  entry  he  mreverjion  was  received  by  default  of , 

the  tenant  for  life^  and  pleaded  releafe  of  the  demandant,  which  was 
found  falfe^  and  he  brou;.',ht  attaint,  and  the  writ  did  not  mention  if 
the  tenant  for  life  was  dead  or  noty  and  yet  the  writ  was  awarded 
good,  and  yet  it  was  faid,  that  the  judgment  differs  in  this  cafe; 
for  if  he  be  alive  the  judgment  Jhail  be  to  re/lore  him^  as  it  feems,  and 
if  not  J  then  to  reflore  the  plaintiff.  Br.  Attaint,  pi.  49.  cites  4 
Aff.  7.  and  4  E.  3.  54. 

13.  Attaint  was  \idpurned  by  nifi  prius  before  S.  and  T.  to  Can^ 
terbury^  and  found  againfl  the  petit  jury,  and  it  was  awarded  that 
W.  who  loft  re- have  his  land,  and  damages  taxed  to  icoo  marks, 
and  that  they  lofe  their  frank  law  &c.  Br,  Attaint,  pi.  52.  cites 
6  Aff.  7. 

14.  in  this  action  a  mznjhall  not  havefeifm  of  the  land  againft 
the  tenant  upon  his  plea^  but  the  ^tt?AntJhall  be  awarded  at  large^ 
and  if  the  attaint  pajfes  for  the  plaintijf  he  Jhall  recover  feiftn^ 
and  his  damages  and  the  ijfucs  of  the  land  after  the  death  of  his  an-' 
-ieflor.     Br.  Attaint,  pi.  59.  citts  14  Alf.  2. 

15.  In  attaint  all  of  the  firft  inqucft  appeared,  and  the  plaintiff 
was  nonfuitedy  by  which  it  was  awarded  that  they  go  fine  die,  and 
the  plaintiff  r^^/^/ttr,  and  the  pledges  amerced  \  and  per  Pole,  now 
iht  party  Jhall  be  difchargedfzr  evcr^  and  fo  peremptory.  Br,  At- 
taint, pi.  63.  cites  19  Aff.  13. 

16.  Audita  querela  paffed Jor  the  plaintiffs  and  therefore  the  A-  And/i  it 
ftndanty  who  was  conujee  in  the  Jiatute  merchant^  brought  attaint ;   feems,  dut 

Thorp  anfwered,  that  it  did  not  appear  that  the  plaintiff  in  the  at-   "»n  attaint 
taint  ever  had  execution  of  any  land  delivere<l  to  him,  fo  cannot  ^l^-^nffjj 
have  attaint,  and  the  Court  contra  to  hirn,  and  that  he  Ihall  have  he  given  as 
attaint  as  well  as  if  he  had  had  execution  in  fact,  and  that  if  the  <»*^^'  t? 
attaint  now  paffes  for  the  plaintiff,  then  he  fiall  have  execution  tl^'„^''^ 
nowj  and  therefore  the  grand  jury  was  adjudged  by  award;  and  cafe  the  jirft 
fo  fee,  that  if  the  plaintiff  has  had  execution  before,  then  the  judg-  [   277   J 
ment  in  the  attaint  (hall  be  that  he  have  rejiitution  of  that  which  m^d 
he  loft;  but  now  the  judgment  (hall  be  that  he  hsivc  execution.  ^^'Jl^f 
3r.  Attaint^  ph  64.  cites  21  Aff.  16.  Ibid. -I— 

S.  p.  Jcnle;, 
271,  272.  in  pi.  89. 

17.  In  attaint,  if  the  plaintiff  he  nonfuited  or  barred^  he  Jhall  be  Jcnk.  229. 
fined  and  imprifoned.  8  Rep.  60.  per  Cur.  cites  32  Aff.  pi.  9.  SJit^hcft^i 
4^  £•  3.  26.  b.  be  fined  ao4 

18.  So 
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fanfoned;  iS.  So  if  the  attaint  pafles  againft  the  defendmttj  be  (hall  be 
wiSbLls^  /«*^  ir»i  imprifoned  if  he  was  party  to  the  firft  record  ;  but  if  he 
treble  to  the  was  not  party  to  the  firft  record,  as  if  he  was  tenant  by  refctit^  or 

*««• other  tertenant,  he  fliaU  not  be  fined,  8  Rep.  60.  a*  cites  14  AIT.  2* 

£.M-j'.*-  ^a  E.  3.  26.  b.  9  E.  4.  33. 

ft  7  Elis. ' 

S.  P.  accordingly* But  where  the /r^^a«/ in  the  attaint  is  sAf^tfr/y  to  the  original  writ  in  the 

caufe  in  which  the  ialfe  verdid^  was  given,  Yit  fiaJl only  bt  amtrced,    Jenk.  229.  pi.  96. 

19.  Upon  finding  the  felfe  oath  in  attaint  the  tenant  was 

amerced,  but  was  710/  awarded  to  prifon^  becaufe  it  was  not  this 

perfon  who  recovered  by  the  firft  verdict,  but  he  who  recovers  by 

falle  verdi£l,  and  comes  and  maintains  the  falfe  oath  (halt  be 

awarded  to  prifon  &c.  Br.  Attaint,  p).  80.  cites  41  Alf.  18. 

And  the  20.  Attaint  was  brought  againjl  tenant  in  dower^  who  prayed 

^"^J^L  aid  of  the  heir^  and  had  itj  and  the  attaint  pajfed  againjl  the  de^ 

4idnJre'   fendant^  and  it  vr2i%  found  that  1 2  years  are  pajfed  after  the  death  of 

tave  the      the  boron  of  this  feme ^  who  auterfoits  recovered  in  ajjife^  and  during 

WlMttfwf        g    ^^^^  ^A^  j^^j  zfe^f A  the  land  was  in  the  hands  of  the  King  for 

hecaujt  the    nonage  of  the  hetr^  who  joined  in  aidj  by  which  judgment  was  given 

iarott  •fthe  that  the  plaintiff  recover  the  land^  and  the  ijfues  of  the  l^nifrom  tbi 

^d^tndH^t       ^^"^  ^^^^  '*^  ^'^^  ^^^'  ^'  ?^'*'  ^^^^  ^f^^^  ^'^^  '^  ^^^'  ^"^  '^^ 

rtc&veredtM  damages  afier  this  time  lol.  and  [as]  to  the  damages  which  the 
the  afi/e,  plaintiff  in  the  attaint  loft  in  the  aflife  they  would  not  fpeak,  and 
mwde^  that  the  feme  and  the  prayee  in  aid  (hall  be  amerced,  and  (hat 
SiTlbid.'  the  jury  fhall  lofe  their  frank  law  &c,  Br,  Attaint,  pL  14. 
cites  42  E.  3.  26. 

21.  In  attaint  the  grand  jury  gave  verdiSf  quod  bonum  iff  legale 
fecerunt  facramentum^  by  which  it  was  awarded  that  the  plaintiff 

take  nothing  by  his  writy  and  that  he  be  in  mifericordia  i^  quod  m- 
piatur  &c.  Br.  Attaint,  pi.  83.  cites  43  Aff.  46. 

22.  Attaint  was  brought  by  baron  andfemcy  of  falfe  oath^  given 
againjl  the  feme  and  herfirjl  baron  in  quare  impedit,  and  awarded 

•  good,  and  the  plaintiff  recovered  the  advowfon  in  right  ofthefenUy 
and  damages  to  24.  marks  recovered  in  the  firjl  writ  again/l  him  tvh^ 
firfi  recovered  the  prefentation  alone^  and  26  marks  for  damages  in 
this  aSiion  againjl  htm  whofirjl  recovered^  and  another  who  pleaded 
nontenure  of  the  advowfon^  which  was  found  againft  him,  and  thefe 
26  marks  were  recovered  againft  them  in  common,  and  that 
thofe  of  the  petit  jury  lofe  their  frank  law  &c.  Br,  Attaint,  pL'iS. 
cites  46  E.  3.  23. 

23.  The  vouchee  Jhallhave  attaint^  and  by  this  the  tertenani 
fhall  be  reJlored\  quod  nota,  for  he  is  as  one  and  the  fame  tenant* 
Br.  Attaint,  pi.  25.  cites  8  H.  4.  4. 

24.  Attaint  fhall  not  enfue  the  nature  of  the  adion  upon  which 
it  is  brought,  for  they  fhall  not  enquire  but  their  iffue  only,  by 
which  it  was  awarded  (becaufe  the  falfe  oath  is  found)  that  the 
pWintiS  recover  feifin  of  the  land  and  damages^  fcilicet,  the  ijfues  of 
the  land  from  the  time  of  the  diffeifin  till  now^  and  his  cofts^  as  tveli 
in  theaj/tfe  as  in  this  writ^  the  whichj  becaufe  they  were  taxed  top 
little^  were  increafedby  the  Court^  andthe  jurors  in  nffife.h/itki^ 
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ihaiieb  itc.  But  this  now  tenant  was  not  taken  becaufe  he  was  a 
firang4r  to  the  ajftje ;  for  it  was  againft  tenant,  and  the  others  as 
it  oaght,  for  the  attaint  ihall  be  againft  tertenant.  fir.  Attaint, 
pi.  20.  cites  8  H.  4. 23.  .  ■  r  278  1 

25.  By  the  attainder  of  the  petit  jury,  the  King  Jhall  not  have  S.P.  Br. 
the  forfiitun  of  the  land  to  him  infetJiwfU^  ifitmay  efcheat  tothe  Attaint,  pi. 
lord  after,  (as  by  the  principal  Cafe  it  appears  it  may)  but  fliall  f^n^r* 
have  ityjr  life  of  the  juror^  as  it  feems,  and  then  the  heir  Jhall  have  109,  ijo, 
iV,  and  Jhall  hold  Jicut  prius,  or  the  juror  may  make  fine  and  re-    *  ^*'*  P<*"- 
have  his  land.    Br.  Attaint,  pi.  95.  cites  *  22  E.  4.  !•  eg!  d'ii^*' 

26.  Quaere  if  aijlranger  be  tenant  if  be  fhall  be  oufied  without  S.  C, 
Jcire  facias.     Br.  Attaint,  pi.  98. 

27.  The  jury  when  impanelled  judged  under  the  penalty  of  an 
attaint  in  the  oldlaw^  as  appears  by  Glanville  ;  if  a  falfe  judgment 
was  given  in  the  Court  below,  and  they  were  arraigned  for  this 
falfe  judgment  in  the  King's  Court,  tney  were  obliged  to  wave 
the  battUy  not  by  an  extraneous  perfon,  but  by  one  of  themfelves ; 
and  if  they  proved  recreant^  they  loji  liber  am  legem^  the  lord  loft  his 
Court,  and  the  whole  Court  was  in  mifericordia.  Gla.  lib.  8. 
c.  9.  fo.  66.  In/fead  of  this  y  came  the  Norman  way  by  a  grand  jury  of 
24 ;  but  the  perfons  if  convidled  were  under  the  fame  difabilities 
with  a  champion  recreant  in  fuch  cafe,  for  they  loft  liberam  le- 
gem,  and  they  received  the  villainous  judgment  which  every 
champion  received,  that  maintaining  another's  right  by  battle 
failed ;  for  their  vcrdidt  was  the  aflerting  of  the  right  of  the  per- 
fon, for  whom  it  was  given.    G.  Hift,  of  B.  56,  57. 

For  more  of  Attaint  in  general,  fee  other  proper  titles. 


attorney  ov  ^uavhiatu 


(A)    What  Perfons  ought  to  make  a  Guardian,  ^ 


f Or  what  Actions  muft  be  profccuted  by  Guar-  ^oi.  287. 
dian,  or  may  be  done  by  Attorney.]     Qnfant  seetit. 
or  Feme  Covert.]  -  Appcai(cj. 

[l.  IN  an  anion  real  and  nuxt  againjt  an  infant,  he  ought  to  ap* 
*  pear  by  guardian^  and  not  by  attorney.     P.  15  t)ar.  B.  R. 

between 


a;^  ^ttotntt  [or  ^uarDian.] 

between  Leiuts  and  Johns  adjudged  per  Curiam  in  a  writ  of  error, 

and  the  judgment  in  an  ejedlione  iirmse  in  Banco  againft  the  infant 

defendant  upon  a  verdicl  had  againfl:  him,  reverfed  for  this  caufe, 

intratur  M.  13  Car.  B.  R.  Rot.  266.] 

•See  tit*  {%*  So  in  an  action  perfonal  againft  an  infant>  he  ought  to  ap- 

Guardian,     pg^,.  |jy  guardian,  and  not  by  attorney  \    becaufc  he  hath  no 

per  tot.        knowledge  of  his  matter,  or  underftanding  to  chufe  a  man  to 

-f-Fitth.  En-  plead  well  for  him,  and  therefore  the  Court  Jhall ele5i  for  him,  and 

*^"*'s^*c     ^^^  becaufe  the  infant  fhall  have  an  *  aSli9n  againjl  his  guardianj 

fcy  Hull,  '    'f  he  lofe  by  mifpleadingy  M.  15  Ja.  B.  R.  between  f  Wejlcot  and 

that  infant    CottAc  adjudged,  and  a  judgment  reverfed  for  this  caufe.     Co.  8. 

«n attorney.  H.  6.  31.  b.  Tr.  39  El.  B.  R.  between  *  Sydburye  and  Raunt  ad- 
X  Br^Attor-  judged  in  a  writ  of  error  upon  a  judgment  in  an  adlion  of  debt 
"^^'  s  C^*  upon  an  obligation.] 

which  fee 

infra*  pi.  7. Bridgm.  74-  Bridgman  J,  cites  S.  C.  and  9  Eliz,  Dyer  z62.  b.  [pi.  4]. 

j  Sec  (C)  pi.  1.  S   C^  and  the  notes  there. 

♦  Cro.  E.  569,  pi.  5.  Sidborou^h  v.  Raunt,  S.  C.  and  judgment  reverfed  by  Gawdy  and  Fcnocr 

[^  -1  J.  caetcris  abfcntibua ;  for  Gaudy  faid  that  it"  he  was  within  age  at  the  time  of  the  judg- 
yy  -•  mcnt  gircn,  though  he  was  not  fo  at  the  time  of  the  error  brought,  it  is  reveriible,  and 
is  triable  per  pais,-  and  not  like  an  error  upon  a  fine,  or  aftatute  acknowledged  by  one  within  age» 
ibr  they  are  not  revctriL.le  but  by  infpeftion.  ' 

If  guardian  pleads  an  ill  plea  where  he  might  have  pleaded  a  good  one,  and  the  Infant  lofes  hyfttck 
mifUuy  he  ihall  have  ^urlt  of  dtceit  at  his  full  age,  and  recover  all  damages  aeainft  the  guardian  ;  and 
therefore  the  Court  ought  not  to  accept  any  for  guardian,  b^t  who  is  fufticicnt  to  render  the  infant 
damages  at  his  full  ag?  ;  and  lb  when  guardian  vouches  ill  he  (hall  render  damages  to  the  infant, 
Br.  Droit  de  Redo,  pi.  15.  cites  9  £.4.  36. 

Cro.E.4i4-  [3.  \i  2in  infant  brings  2LnyaSliony  real  or  perfonal^  he  ought  to 
tholomew'"  app^.^^  ^y  guaidian,  and  not  by  attorney.  P.  39  El.  B.  R.  26, 
and  Digh-  between  Barton  and  Ditton^  adjudged  in  a  writ  of  error  upon  a 
ton,  Mich,  judgment,  in  an  action  of  falfe  imprifonment,  brought  by  the  in- 
Inf  B  R.  ^^"^»  ^"^  '^^^  judgment  reverfed  accordingly.  P.  i  Ja.  B.  R.  ad- 
the  s.  c.  in  judged  upou  a  writ  of  error  in  a  judgment,  in  an  ejedlione  firmai-J 

which  the 

infant  recovered,  for  which  reafon  the  Court  upon  the  firft  motion  held,  that  it  being  for  his  benefit, 
«nd  his  appearing  by  attorney  no  prejudice  to  him,  held  that  it  Ihould  not  be  affigncd  foreiror;  but 
they  would  advife,  and  afterwards  Pafch.  3:)  Eliz.  being  moved,  it  was  held  to  be  clearly  error,  and 

judgment  reverfed  for  that  caufe. S.  C.  cited  by  Bridp;man,  Bridgm.  75. S.  C,  cited  Cro.  J, 

441.  in  pi.  14.  ■  S.  C.  cited .\r;g.  Palm.  231. 2  Saund.  xi^.  S.  C.  cited  by  the  Reporter.     * 

Affumpft  [4.  In  an  a6lion  brought  aganift  baron  andfcnu^  thtfcme  being 

^r^nlhtd'^'   w^'^^-"'' '^^^  the  feme  ought  to  appear  ^;' ^«^/-^/tfff.  i6  A  IF.  40.  So 
/rw.-,  upon    done,  24  E.  i.  rotulo  clauforum   membrana  6,  in  dorfo.  The 
zcontraaby  tenant  in  a  writ  of  dower  had  a  guardian  affigned  by  the  King,  and 
tr2«    f°  H^'^^^  to  the  juftices,  de  Banco.] 

f'ilit.    It  was 

alTigned  for  error,  that  the  feme  was  within  age,  and  appeared  by  attorney,  whereas  Ac  ought  to  have 
been  by  guardian.  Hale  Ch.  J.  andTwifdcn  held  it  to  be  error.  2  Lev.  38.  Hill.  23  &  24  Car.  2. 
B.  R.  Baddlngton  V.  Freeman.  '  Vent.  185,  Freeman  v.  Boddington  S.  C.  and  the  jodgmcnt 
was  reverfed  ;  and  Hale  faid,  that  the  baron  could  not  dlfavoiv  the  guardian  made  by  the  Court  for 

his  feme. In  debt  a^aiiill  b.iron  and  teme  they  appeared  by  attorney;  this  is  not  eiror,  though 

the  feme  be  under  age,  becaufc  llic  hufcand  may  by  law  make  an  attuney^  and  appear  both /ir  i6/«- 
felfundivife.  Show.  13.  Pafch.  i  W.  &  M.  Humfreys  v.  Vaughan. 

5.  Wafle  was  brought  by  an  infant  within  age  againjl  his  guar^ 

5  dian^ 


Mtany  and  the  in/ant  was  by  attorney^  and  the  defendant  fhewed  Br.  Age, 
this  matter,  and  prayed  that  the  writhe  difallowed,  &  non  alio-  |*'c^ll!^ 
catur  ;   for  per  Finch,  the  defendant  may  take  the  age  hy  protefta-  Br.  Waftc. 
tion,  and  plead  over,  for  the  a6lion  lies  as  well  within  age,  as  of  P^-  49.  ciw 
full  age  ;  and  if  any  thing  comes  in  pleading  in  prejudice  of  the  infant    '    ' 
or  of  the  defendant^  then  may  the  Court  (well  enough  for  the  time) 
difaUow  the  warranty^  andfuffer  the  defendant  to  take  advantage  of 
the  age.     Br.  Attorney,  pi.  22.  cites  48  E.  3.  10. 

6.  And  per  Perfy,  if  the  infant  brings  a^ion  ancejirely  and  makes 
attorney;  ii the  infant  alleges  he  is  within  age^  \ht  attorney Jhall 
make  hfm  come  to  he  viewed  hy  the  Courts  and  if  he  be  within  age, 
the  warrant  ihall  be  difallowed,  and  the  parol  put  fme  die,  not- 
withftanding  that  it  was  received  by  the  Court  \  quod  Finch* 
conceilit.     Ibid. 

7.  Where  an  infant  is  permitted  to  make  attorney  which  is  re^  ^^'  ^^\ 
corded^  there  is  no  matter  to  plead  in  arreft  of  judgment  by  this,  "SsS.  c.  ' 
but  the  party  is  put  to  writ  of  error.    Br.  Coverture,  pi.  27.  cites  —Br.  Er- 
22  H.  6.  31.  '?'^'  P'  79- 

•'  Cites  S.  C, 

So  if  the  infant  leries  ^fine  which  It  recorded,    Br.  Corerture,  pi.  27.  citetS.  C# 

8.  An  ideot  (hall  not  be  received  to  plead  hy  guardian  orprochein  S.  P.  per 
Mmyybut  ought  to  be  always  in  proper  perfon  in  every  action  brought  ^^^'  ^  ^* 
againft  him,  and  he  that  will  plead  the  bed  plea  for  him  {hall  be  that  other- 
admitted.  Br.  Ideot,  pi.  I.  cites  72  H.  6. 18.  by  Fortefcue  J.       ^*^*  *'"  °^ 

fi\  for  he  Ihall  appear  hyguardiaJi,  if  he  be  ^itbin  age,  and  ^y  attorney  i/ht  be  off  till  age,     ■■ 
Sec  tit.  Lunatick  (C.  2). 

9.  Infant  who  brought  appeal  ofmurdef^  brought  it  by  guar-  [  280   ] 
dian  and  not  by  attorney;  quod  nota,  and  it  was  faid  there,  that  , 
it  is  the  common  courfe  that  it  fhall  be  by  guardian.     Br.  At- 
torney, pi.  I.  cites  27  H.  8.  II. 

10.  If  a  writ  of  dower  be  brought  by  an  infant^  who  lofes  by  de-  *^-  J-9- 
fault  at  the  grand  cape^  he  may  reverfe  the  fame  by  a  writ  of  error ;  Boib^icic  ▼. 
hut  where  an  infant  appear eth  by  a  guardian^  and  afterwards  lofes  Boftwick, 
hj  default^  there  he  fhall  never  avoid  it ;  for  if  any  default  be  in  ^-  9*  ^^" 
the  guardian,  the  infant  (hall  recover  againft  him  in  a  writ  of  fhc^juigl  *^ 
dlfceity  and  afterwards  the  judgment  in  the  fir  ft  Cafe  was  rcverfcd.  ment  wai 

2  Le.  59.  pi.  85.  Mich.  32  Eliz.  C.  B.  Anon.  anYJhl^ 

there  commenced  a  new  afiion* 

11.  In  replevin  an  infant  appeared  2  terms  by  attorney^  and  the  ^-  C.  cited 
^  by  guardian 'y  and  judgment  in  C,  B.  was  reverfed.   Mo.  665.  tiT.^^l^' 

pi.  908,  Trin.  43  Eliz.  B.  R.  Ewre  v.  Moyle.  But  an  in- 

fant may 

■ppcarby  guardian,  and  when  he  comes  to  full  age  !h  the  fame  fuit  he  may  make  attorney,  and  n« 
*n<ni  but  note  contra.  Mo.  665.  pi.  908.  cites  48  £.  3.  10.  and  Trin.  43  £lb.  Rot.  578.  B.  R. 

12.  In  trefpafs,  the  defendant  being  an  infant  appeared  by  at" 
tomeyj  and  not  by  his  guardian.  In  error  brought  of  the  judg- 
ment againft  him,  it  was  adjudged  error  and  judgment  reverfed. 
Cro.  J.  9.  pi.  M.  Pafch,  i  Jac.  B.  R.  Bray  v.  Gr©be. 

13.  Tenant 


i8o  zttotmt  [ov  6aAtMati.] 

Comb.  ts.  13.  Tenant  in  ibwer  was  an  iffant^  and  no  warrant  was  aOigai 
ir^mid  rf^^^  admiffion  rf any  guardian  that  it  might  appear  to  be  the  ad 
S.^?^he  of  the  Court.  After  judgment  this  was  affigned  for  error ;  and 
«a  czccp.  alfo  for  that  the  appearance  was  by  the  guardian  in  his  own  name  i 
tionwa^for  f^j  adjornatur.  3  Mod.  236.  Trin.  4  Jac.  2.  B.  R.  Fitzgerald 
ftjicm  [not    V.  ViUiers. 

appearance] 

m^as  in  bia  own  name,  y'vt.  quod  ipi«  noD  potcft  dedtcere  ftc.  and  as  to  the  firft  it  was  aafweredy  that 
the  entry  of  the  fpecial  admiffion  on  the  plea  roll  was  not  neceflary,  though  it  is  neceflary  that  there 
Ihould  be  an  admittance,  and  cited  i  Sauod.  94*    The  Court  inclined  that  it  was  ill  for  the  2d  es-» 

ception,  bat  adjornatur. 

Cro.  J.  5S0.  i^.  An  infant  brings  a  writ  of  right  by  his  guardian  j  pending 
Trin'  18  ^^  ^"^^  ^^  comes  to  full  age^  and  being  of  full  age,  he  does  not  make 
]ac.  B.  R.  ^n  attorney  ;  the  infant  has  a  verdi^y  and  judgment  affirmed  in 
Stoks  V.  error  ;  for  it  does  not  appear  of  record  when  he  came  offuHage^ 
s^^'curia  ^"^  ^^  ought  to  be  pleaded  before  verdid  in  the  firft  adion,  and 
advifaro       the  omiffion  of  it  is  fatal  to  the  tenant,  becaufe  the  writ  does  not 

luit. abate,  but  is  abatcable  only.     The  ftatute  of  2 1  Jac.  of  jeo&ils 

T*-**  8  lac  ^^'P^  *f^^^  verdift  where  the  plaintiiFis  within -age  and  fues  by  at- 
s.'c.  in       tomey,  but  not  where  he  is  defendant.    Jenk.  301.  pi.  68. 

B.  R.  in  ^ 

Cfior  on  a  judgment  in  C.  6.  and  judgment  affirmed. 

15.  21  fac.  cap,  13-  /  2.  Ena<Sh,  that  after  verdiSf  in  any 
Court  of  record  the  judgment  thereupon  Jhall  not  le  flayed  or  rcverfed^ 
hy  reajon  that  the  plaintiff  in  eje^ment,  or  in  any  perf&nal  aGion^ 
being  an  infant^  did  appear  by  attorney  arid  the  verdih  pafs  for  him. 

16.  If  an  idant  be  fued  he  cannot  appear  or  plead  by  guardian 
without  admittance^  and  if  he  do  it  is  a  mifdemeanor  in  the  at« 
torney,  for  which  the  Court  may  punifli  him  if  they  pteafc. 
Pafch.  21  Car.  i.  per  Magiftrum  Livefay  &  alios  clericos. 
L.  P.  R.  83. 

1 7.  Where  baron  and  feme  fue  an  aftion,  they  fue  by  attorney, 
but  feme  covert  cannot  make  attorney,  and  therefore  the  baron 
makes  an  attorney  for  them  both  5  per  Cur.  obiter,  2  Saund.  213. 
Mich.  22  Car.  2. 

/  r  i8l  ]  18.  Tht  plaintiff  recovered  againft  the  defendant  in  an  aSlionfor 
fcandalous  words,  and  upon  difcovering  that  the  defendant  was  an 
infanty  and  that  \kit  defendant* s  attorney  knew  ity  and  had  appeared 
for  her  as  attorney,  the  Court  was  moved  that  the  attorney  Jhould 
*  enter  the  appearance  by  guardian,  and  that  the  defendant s  plea  upon 
the  roll  /hould  be  amended  \  the  attorney  upon  (hewing  caufe  de- 
pofed,  that  he  did  not  know  of  the  infancy  until  the  time  of  trial, 
but  feeing  he  knew  it  then  the  Court  granted  the  motion*  MS. 
Rep,  Mich.  5  Geo.  B.  R.  Stretton  v.  Burgefs. 


(B)Iii 


^dttotnei^  [or  emMm.)  ifi  t 

(B)  la  what  ASlions  and  Cafes  it  ought  to  be  by 

Guardian. 

f  I.  FF  a  judgment  be  cgainft  an  Infant^  and  the  infant  hringi  a  S.  P.  held 
-*•  writ  €^ error  to  reftore  the  judgment,  he  ought  to  i^tgn  ^«"?J^^T 
the  error  by  guardian,  and  not  by  attorney.    New  Entries  289*  tices/ caete. 
where  the  writ  of  error  is  adjudged  to  be  difcontinued.  j  ns  abfcnti- 

'  Inis;  and 

therefore  the  plabitiffprofecuted  a  new  writof  eiror.  Cro.  J.  250.  pi.  2.  Mich.  8  Jac  B.  Rt  Caov 
T.  Barker. 

(C)  What  Per/on  for  a  collateral  refpeS  may  make 

an  Attorney. 

fi.  TF  an  a£tion  of  debt  be  brought  againjt  an  infant  executor^  Cro.  J.4ao. 

**•  he  cannot  appear  by  attorney,  but  ought  to  appear  by  guar-  J^**'  ^^" 

Jiarij  elfe  it  is  error,  becaufe  otherwife  he  may  be  at  great  pre-  Weftcot« 

judice ;  for  aflets  may  be  found  in  his  hands,  and  fo  judgment  ?•  C.  ad- 

Ihall  be  given  to  recover  the  debt,  damages^  and  cojis  againft  him  ^^7ibid7 

de  bonis  teftatoris,  (i  &c.  fi  non,  the  damages  and  cofts  de  bonis  441.  s.C. 

propriis,  (as  it  is  done  in  this  cafe)  and  perhaps  the  in&nt  had  a  judgmeat 
releafe  or  acquittance  to  plead,  andfo  he  Jhallbe  charged  de  bonis  po/h.  noT 

propriis  by  his  (*)  ill  pleading,  without  any  remedy  againjl  the  at-  s.  C.  rc- 

tornejy  but  if  a  guardian  mifpleadsj  and  lofes  thereby,  an  a^ion  lies  t    '  ^      y 

againji  him^  and  therefore  his  being  executor  cannot  make  him  as  *  ^o^-  »>^^ 

a  man  of  ftJl  age.     M.  15  Ja.  B.  R,  between  Weftcott  and  Cottne  foi^ed'that 

adjudged  and  reverfed,  per  Curiam.] .  it  was  erron 

Roll. 

Aep.  380.  pi.  40.  Weftcott  v.  Cottle,  S.  C.  Mallet  thought  it  no  error^  but  Haughton  and  Do- 
deridge  feemcd  e  contra,  but  no  judgment.— -S.  C.  cited  per  Chamberlaine  J.  that  judgment 
was  reverfed.  Palm.  245.  Mich.  ^9  Jac.  S.  C.  cited  a  Saund.  A17. 

[2.  If  an  infant  adminijirator  brings  an  a6lion  of  debt^  he  may  •  Cro.  E* 
make  an  attorney^  and  this  (hall  not  be  error  if  the  judgment  paffes  g*J-  P**  7* 
againft  him,  for  there  he  is  not  prejudiced  by  &is,  but  only  he  is  StorkejrJ 
barred  of  the  debt  of  the  teftator.  Tr.  38  El.  *  Bede  and  Starche.  S.  C.  where 
Rot.  143.    But  H.  29  El.  B.  R.  adjudged ;  but  qua:re;  for  the  '^^-"^'^ 
infant  is  to  be  amerced^  iprofalfo  clamore^  and  fo  it  is  prejudicial  mcn^of* 
to  him.     Mich.  15  Ja.  B.  R.  between  fFeficot  and  Cottne,  agreed  which  the 
per  Curiam.    P.  11  Car.  B.  R.  between  Powel  and  OnJIowe^  per  [   282   ] 
Curiam^  in  a  writ  of  error  upon  a  judgment  in  villa  de  Salop,  V^^^^ 
but  the  judgment  was  reverfed  for  another  caufe.)        .  ^"|iven 

for  the  in. 
fanl^  and  that  judgment  wat  affirmed  -S.  C.  cited  and  fayt,  that  it  was  ruled  to  be  no  error« 

hut  the  judgment  was  afterwards  reveifed.  Cro.  J.  441.  pi.  14.  in  Cafe  of  Cotton  ▼.  Weftcott.^— 
2  Sauod.  217.  S.  C.  cited  by  Twifden  J.  that  the  infant  executor  recovered,  and  that  his  fuing  by 
attorney  b«ing  affigned  for  error,  was  over>ruled  in  B.  R.  and  the  judgment  affirmed,  and  yet  this  waa 
before  the  24  [21]  Jac.  cap.  15.  which  aids  this  defe^.— — — Show.  168.  Arg.  cites  Cro.  J.  441, 

and  that  it  is  there  faid  that  the  judgment  of  Bade  was  afterwards  reverfed. S.  C.  of  Bade  v. 

Scarkey  cited  per  Cur.  Show.  171.  and  fays,  that  the  reafon  of  that  Cafe  was,  that  there  was  judg* 
seat  and  no  advantage  taken  of  it. 

5S,  P.  Mod.  47.  in  pi.  102.  and  ibid.  298.  by  Twifden  J.— See  tit.  Amercement  (L). 
Poph.  1 30.  S.  C.  bu(  there  the  infant  executor  was  defendant,  an4  held  error  $  butper  Doderidge  J. 

if 


i^i  dttocntF  Cor  ^asibiin.'] 

y  \n(*TX  tttc'itm  fucs  iif  ar^r^ej  ani  rccoven,  it  li  net  erronem,  keca^e  it  s  lor  Ids  Wtt£l4  A 
ptr  Cjr.  rt:*:  c::?rrcTJcr  ii  v\r.ere  ht  i$  piajr' r  ir.-  -*:.e:c  ht  :j  ccmiii-i.— — — Cro.  J.  *4i.  44£« 
p!.  14.  S.  C-  an:  famt  taiflfcrmrc  ai  to  tii  bc.:^  fliui-L^cr  cere*  =a-',  ard  fcrtbcr  as  a>  kb  fceic^ 
ph:'<*.rf  ■».'  ere  be  recotcn^  a-^  where  not ;  for  ::  y^zpz.cci  he  aguzJk  fiia,  facja^  plainti^  it  Ukic 

Jeer  ■.  .«.  ODC  w.ih  the  ca/e  wh*rc  r*t  n  de:c=ii"t- 

I;,f*  .»  cjrt'utc>r  c-rht  'o  f-e  I-  h::  guzriia-  ;  per  Havi'.r?*    aai  D?dc-^*ij»;  aad  all  lie  clcfia 
toioau'T':  tJjc  Cojit  ti,«t  'h  :  wa»  tht  al-^i  cou.fc-     3  B»Li.  :i^..  S    P.  ty  Tvi^ca  J.  that 

lie  c«:.r.'^t  /uc  oTiiy^tiT  b-t  b;  gjir-.c-n  or  pro..tc'-i  aT.y.     Vest.  ic:.  M:ch,  r;  Car.  r.  Mo<L 

ty.*  'ir  :.-  2',  Lir.  2.  B.  R.  T»..\:er.  J.  Citcd  M.^h.  164^.  Colt  r.  Sh  a  vco9,  in  wfcich  fae 
Wii  of  co.;.:'.J  w!.--e  li.  ,r.'«rit  adm.n.liratsr  fucu  ini  appeared  b^  rvarc-i-,  aiii  itwaiobjeded  that 
ft  zpyc^i-.Ti'/  \a'-j:  ;.  c  r-  v^ri  thiit  he  -;(ai  above  17  il  v-i>  error,  bat  ac^^^^e.  welly  aad  that  hcoufhc 
Hot  to  appear  by  atI^^^.T^  ■ .  Mod.  47.  pi.  icz.  cites  S.  C. 

Cro.  E.  J^j,  If  an  /«/'^7r  tfr/f  a  man  of  full  aze  arc  nsde  executon^  they 

S^C^and  "^^Z  ^''*"?  ^11  action  as  executors,  ar.d  the  ir.Lnt  may  fue  hj  at^ 

ibid.  -)7A.  Urneyy  without  making  anj  prochein  amy,  becaufc  he  fues  in  the 

S.  V.  in  a  liglu  of  the  tcftatoF,  and  not  in  his  own  right.  Tr.  38  tl.  B.  R. 

^LVfVk!  t^»c  Cou:.tefs  of  RutlanlsC^S^  acjudiied,  but  there  the  executors 

ciid  01  the  »   .        1  ^. .         n  J       ^      » 

Cafe,  and     rccovcred  in  the  action.  J 

fceca'jfe  'h'y 

•re  a!)  bur  one  perfon*  and  it  ii  not  reafor.ablc  lh:it  cre  or  p*x  r-:>jld  fee  br  atlrrrcr,  and  a  diiid  by 

guard! ii.  or  prochein  amy.  ■■      Mo.  26C.  pi.  4i(^.  S,  C.b.iS.  P.  d^.<s  not  arrcar. Ow.  156. 

S.  C  but  not  S.  P.  S.  C.  c't*d  by  Ch:.n:brr!a.r.e  J.    Palm.   14?.  a«  m'xi^xtd  and  affirmed  in 

error.— —S.  C,  cited  ir.d  agreed  by  Rains:ordJ.  Mco.  =96.  and  luifd  acccrdiiiKly  by  ^  jci^iccSt 
contra  Twiflen  j.  and  jud^rr.cnt  accordingly.    1  ria.  29  Car.  2.  B.  R    Foiwiil  v,  Trcmain  ■ 

Ibid.  47.  pi.  ica.  a.id  72.  pi.  7\.  Vox  V,  the  Executors  of  Piorcrt.  H  !!.  :i  and  Mich.  2:  Ckr.  :. 
fcut  adjournel.— — Lev.  299.  S.  C.  adjudged  by  two,  cc.  t-iT*,*  ,'-;r.— — — Kaym.  198.  l'*"/.  S.  C. 
•djud^cd  accvfdingly.— — — .^id.  4-;g.  pi.  13.  S.  C.  aaji;/~cJ  awCO'd.rjiy,  per  Cur.  praeter  T\i;lden. 
■  2  Saund.  112.  S.  C.  and  judgment  cf  rcfpondcai  ruilir  was  av  ardcd  with  the  aiTcx^t  ot  Twif- 

dcfi*  thou^Ii  he  wasof  acoj.rrary  opinion. Vent.  102.  S.  C,  the  Ch.  J.  v^ as  abfcnt,  being  fick« 

■odjudgmcntwasby  two  iuilicci  for  the  pkinfiff • •».  C,  citcc  Show.  -GS. 

But  where  Cafe  was  biout^ht  sgainll  two  executor"-,  cne  v  hc-cof  was  >»ithin  age,  and  appeared 
aed  pleaded  by  attorney.  Roll.  Ch.  j.  denied  the  ditt'rrrr.rc  as  'othe  a;  pearing  ra  his  own  or  in  ano- 
ther's right,  and  faid,  that  pcrhapi  the  exccutcr  might  le  charted  cebor.is  proprlis,  as  In  a  dcvaflavit, 
andtlicreit  norcafon  but  be  Hiouid  plead  by  p^uardi^n,  ard  he  i<:  not  within  the  11  Jac.  for  thatftatute 
tras  made  for  the  plaintiff',  ?nd  juiiginent  rcverfcd  nifi  L.z.  Sty.  31 S.  Hill.  i65i.  Weld  ▼.  R«ai- 
ney. S.  C.  citcd  Arg.  Show.  1 67. 

JBridgm.  69.  ^^,  If  a  ccmmon  recovery  be  fiifFered,  and  the  haron  and  feme  in 
to  79.  HoU  ^j^g  right  of  the  feme  (they^vw^  bring  iLuhin  age)  are  vouchedj  and 
Jackfon,  thcy  appear  by  attorney  and  vouch  over^  and  fo  a  common  recovery 
S.  C.  but  is  had,  this  is  error ;  for  though  the  baron  be  of  full  age,  yet  the 
*h!ted  by  ^^^^  being  within  a;:re,  (he  ought  to  hare  appeared  by  guardiaOr 
death  of  one  H.  J3Ja.  B.  R.  Dubitatur,  between  Holland  and  Lee ^"^ 

of  the  plain- 
tiffs in  error. Roll  Kc^.  ?rn.  to  300.  S,  C.  adjorratur.     But  the  vfit  abated  by  the  death  of  one 

of  the  plaintiffs. Pdlm.  123.  Mich.  iS  Jac.  B.  R.  feemsto  be  S.  C.  but  S.  P.  docs  not  appear. 

Cf"  E.  739.  pi.  I?.  Holland  v.  Dauntzey  feems  to  be  S.  C.  but  S.  P.  does  not  fully  ap« 
■tom^.  p^i««    224.  to  25S.  Darcy  v.  Jack.fon  feems  to  be  S.  C.  and  S.  P.  agreed  by  all  tht 

ludecs,  though  they  diiTcrcd  in  other  points,  and  (o  no  jujpmcnt  was  entered,  which  othcrwifc 
ir>>-  ht  h.^.ve  been  entered,  iioc\vithftanding  the  death  of  one  of  the  plaintltfs  in  error,  it  having  been 
ruled  to  be  entered  tunc  pro  nunc. 

[  ^^3  3  5*  P^^^^P^  quod  redd^t  agatnji  baron  and  feme  ^  xh^feme  prayed 
to  be  received  by  default  of  the  baron^  diuifaidy  that  the  demandant 
had  entered  pending  the  writ',  judgment  of  the  writ;  the  demandant 
demurred  upon  it ;  the  feme  prayed  to  be  by  attorney,  and  was* 
admitted  by^ittorney ;  quod  nota.  Br.  Attorney,  pi.  45.  cites  21 
11.6.48.  * 

6.  In  cejfavit  agalnft  a  lord  of  the  parliament^  if  he  will  ten- 
der the  arrears  it  ought  to  be  in  proper  perfon,  and  not  by  attor* 
ncy.   Br.  Attorney,  pi.  48,  cites  15  H,  7.  9. 

7.  In 
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•  7,  III  deit  the  iaron  andfenu  continue  till  exigent.  The  baron 
Appeared,  but  would  not  fulFer  his  feme  to  appear.  It  was  ruled 
t}er  Cur.  that  the  feme  may  make  attorney  to  prevent  her  being 
teaved.    D.  l^l.  bi  pU  27.  Marg. 

{  D  )  The  Power  of  the  Guardians  over  the  Infant.  c^Tarfun, 
[As  to  Anions  &c.  brought  by  the  Infant.]        {p.^s)^?^) 

[i.  TN  an  appeal  by  an  infant  of  the  death  of  his  father^  if  the  ^^^^^'l^ 
^  plaintiff  hath  guardians  ajjignedhxm^  and  after  the  infant  by  ^nt  out  of 
the  mediation  of  his  friends  compounds  with  the  defendant  for  1 500I.  Chancery, 
and  thereupon  the  infant  comes  into  Courts  and  fays  he  will  relinquifl)  ^Jafon  of 
tbefu^  againft  the  defendant,  and  yet  notwithitanding  the  guar-  the  Court, 
dians  will  profecute  the  fuit,  the  Court  in  their  difcretion  may  and  the  in- 
difchargc  the  guardians^  and  fo  the  fuit  Ihall  be  difcontinued  ;  for  fg^Jj^^Tny 
it  is  no  reafon  that  the  infant  {hould  be  bound  to  continue  fuch  a  of  them, 
fuit  againft  his  will,  which  fuit  demands  but  revenge,  and  will  and  if  fuch 
be  chargeable  to  Jum,  and  perhaps  he  will  leave  the  revenge  to  ^Slfiavw 
God.  Tr.  43.  EK  B.  R,  between  Slanying  and  FittSy  adjudged  per  /«  any  ae- 
Curiam;  and  there  the  Czk  of  one  Sachever  ell  and  Blackwell  wz%  nontotbe 
vouched)  which  was  where  an  appeal  was  profccuted  in  ^^i^fjr^nf 

fuch  a  manner  by  an  infant,  and  was  difcontinued  againji  the  will  he  (hail  an« 
of  the  zuardians,  1  .  f^r  for  it  i 

-^          *                     ■*  perDodc- 

ridge  }.     Palm.  252.  Mich.  19  Jac.  B.  R.«« See  tit.  Appeal)  (C)  pi.  6.  Toler's  Cafe, 

2.  Eflrepement  againji  y.  B.  of  K.  the  younger^  where  he  had 
appeared  to  this  before  by  guardian^  where  it  was  founded  upon 
writ  of  entry  at  the  common  law,  in  which  the  defendant  was 
named  J.  B.  of  K.  only,  without  more,  and  he  would  have  pleaded 
in  proper  perfon  in  abatement  of  the  writ  that  he  was  of  H.  and  not  of  " 
K»  and  alfo  a  variance  between  this  a<Slion  and  the  firft,  becaule 
the  iirft  writ  varied  as  above  &c.  And  there  it  was  agreed,  thac 
becaufe  the  admijjion  by  guardian  is  the  aSi  of  the  Court y  that  there- 
fore the  party  in  proper  perfon  may  plead  a  plea  which  is  contrary  to 
4he  warranty  of  the  guardian.  Contrary  where  he  appears  by  attorj 
ney\  for  the  making  of  an  attorney  is  his  own  adt,  and  the  ad« 
miffion  by  guardian  is  the  aft  of  the  Court.  Note  the  diverfity  j 
but  in  the  Cafe  above  he  was  not  fufFered  to  have  the  plea,  be- 
caufe  procefs  of  outlawry  does  not  lie  in  this  adion,  and  therefore 
no  mifchief.  Quod  nota/  Br«  Attorney,  pi.  4.  cites  3  H,  6.  16. 

(E)    In  what  Cafes  an  Anfwer  ought  to  I>e  ^y  L  ^84  ] 
Bailiffs  and  in  what  by  Attorney* 


[i-    AT   the  common  law  in  an  tf^^  neither  the  tenant  nor 

^^  dijTeifor^  could  have  anfwerei   by  attorney,  but  ought 
to  have  anhvcrci  by  bailiff,     ai  £•  3.  25.  b.3 

Vol.  III.                         .  i  [a.  By 
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Tliiiis  [i,  By  the  ftatote  of  the  12  E.  2. 1.  it  is  ordained  thai  ht  vrfld 

^J|^*f      is  tiTUiftt  may  makg  an  attormy.    21  £*  3.  25.  b.J 

York*  and  trfcasltalMMiiCf  in  Mt  tf  mnitUifeiin  mn  make  mttan^a^  mttd  may  mifipltadh 

[3.  "But  the  MJfeifor  in  an  aflife  is  not  within  the  ftatutej  be* 
caufe  he  is  not  tenant  as  the  ftatute  fpeaks»  and  therefore  he 
6ught  to  anf^ver  by  baili/F.     at  £•  3-  25.  b.  adjudged.] 

4.  Aflire  againft  1,  and  (he  one^  viz.  he  who  had  nothing, 
pleaded  bv  bailiiF  to  the  aflife ;  and  fo  it  feems  that  dijfeifor  may 
plead  by  bailifF.     Br.  Baillie,  pI«J7*  cites  9  AfT*  ii. 

5.  Jt  in  aifife  again/}  A.  and  B.  which  B.  made  default^  and 
jf,  as  bailiff' td  him  pleaded  to  the  affife^  and  for  himfelf  he  pleaded 
in  baTy  and  toot  the  tenancy  upon  hin^'el/j  and  fo  fee  that  the  other 
is  a  dkHeifor,  and  that  difleifor  may  plead  by  bailiffir  JBr«  Baillie, 
pi.  18.  cites  II  A(r.  23. 

ftr.  Ofeli.        6.  The  tenant  in  aifife  may  be  by  bailiff  againft  the  plaintiff^ 
A^i&      ^***  ^^^  againft  the  hailiff'  0/  afranchife  who  demands  conusance 
sJc!  *      ofpleat^  where  they  are  at  iffue  that  the  land  does  not  lie  in  the 
francbife.    Br.  Baimci  pi.  23.  cites  28  AiT.  13. 

See  tit. 

^tit.'ut.  (F)  lit  what  A£lions  an  Attorney  may  be  made* 
;:rrif:^^  [And  at  what  Time.] 

Fol.  189. 

J — rr^  [i.  TN  a  quid  juris  clamat  the  defendant  (hall  not  make  an 
iurit  dlmat  attorney  before  any  pUa  pUadedy  becaufe  he  ought   to 

the  defen-     attorn  in  perfon.     15  R.  2.  Attorney  5^.] 

'  4a  at*  upon  « 

a  fuggefttoo  that  flic  was  fo  o£/  Mti  ^»fk  t!fat  fte  «mIi1  not  go  to  the  Bank  without  die  utnoft 
ian^r,  had  «  dedimut  diraded  to  Sanders  J.  to  go  to  her  lo  make  an  attorney*  and  nccordingiy  tho 
Mpearance  by  aitorney  was  alkiwed.  D.  135.  b.  pi.  1^.  16.  Mich.  3  and  4  P.  &  M.  Turcon'^ 
Cafe.— —The  fanie  law  tiiafeme  tnfiint.  Ibid.— And  fays  the  fame  was  granted  in  Chanceryr 

Mich.  3  4r  4  Elis.  in  quid  juri^  clamat  broirght  by  Floweroew  v.  Coot  a  ft  \^iLm  directed  lb  tho 

Chief  Jufticey  aJid  returfitd  fcrved;  ft  C  an  a  advtfarc  Yult. 

fitzh.  At-         [2.  lu  J  quid  juris  clamat,  if  the  tenant  fays  bt  bad  n^bing 

toTIln'     ***  ^^  '^^  '*'  ^^y  ^f^^*  ^^^^  kvied^  nor  ever  after ^  and  dierd* 

s.  c. upon  they  are  at  ijfue^  the  tenant  ihall  be'  received  to  make  an 

If  the  par-   attorney.    22  £.  3.  o.l 

ties  are  at  '  •#    ^  -• 

{flue  the  tenant  ma^'  ihilce  attorney ;  per  H»It ;  bdt  by  him  in  ancient  titte  rt  wii  dfed  by  wii^. 

Br.  Attorney,  pi.  36.  cites  ii  E.  3.  48. 

A»dftx  Belk.  in  quiJJurii  clamat^  when  fuch  iflfue  is  pleaded,  by  which  t^t  tenant  may  lofc  th» 
lAidv  ha  may  make  attorney.    Br.  Atmrney,  jd.  13.  cites  48*  iL  3.  14.  Se  zhetreUa/e 

>*/AMKf4«  the  tenant  may  mdce  attorney ;  *  for  this  peremptory  matter  countervatls  an  atiomment^ 
Br.  Attorney,  pi.  ^.  cites  44  E.  3.  34.  and  H.  21  £.  3.  51.  accordingly  in  pefqucfenrltia. 

•[.  ^3  } 

Note  that  [3.  In  an  indinniini  of  trefpafs  Hht  ^ehdant  xo^  make  an 
tfon  iiiJiff^  attorney.     22  AIT.  73. J 

fafi  in  B.R. 

the  defendant  fU^M  ^ot  gttihf^  and  after  mad«  atttrney  i  ^otf  ttn^  Wnt  tfter  tilt  flea  pleaded, 

Br.  Atfioniey,  pJ.  iot.cittt  9  1;  4.  4. 


»  A  am  ms  umpitd  upon  MiSment  •/  txt^ntwy  and  pkt^d  not  gvilty,  and  Blade  attoraey; 
^uod  nota.  But  if  it  had  been  feUmy  he  could,  not  have  been  permitted  to  make  attorney.  Br. 
Attorney,  1^.  6^  chet  ii  Aff.73.  ■       ■Br.  Aftomey,  pi.  loi.  cite$  S.  C.  and  9  E.  4.  4,  S.  P. 

fr  was  iudiaeifi^  •ftHng  mtney  to  J,  ^.  /»  kili  C.  The  defendant  pleaded  br  attorney,  which 
ifac  Cottit  faid  h^  might  do  ez  gratia  Curis,  but  not  ex  rigort  jurif.  Lev.  146.  Mich.  16  Car.  i. 
B.  R.  Bacon'a  Cife. 

4.  In  affiff  agasf^  hvoy  the  one  rkade  difiuRy  and  the  other  'tenant  Sj 
frayed  U  be  received  by  his  default^  bec^ufe  he  h  his  tenant  for  ]ff^%f£^ 
l^ey  the  reverj^n  h  hini,  and  tfic  receipt  was  counterpleaded,  i^^*/ 
and  he  Was  received  itpon  the  tiTue  to  make  attorney  by  writ.  v<^.of  th* 
Br.  Actorneyi  pi.  61.  cites  16  AIT.  17.  ^^'!^n 

V    '  •       •       •         '  <'         "■  •  *  attorney. 

Br.  Attorney,  ph'30.  cites  7  H.,  4.  tg,  >  ■  Bf.  GaTra^tie  de  Attbrn<y»  pi;  8.  cites  S.  C;  .  i 
Br.  Refceipt,  pi.  34.  cites  S.  C; 

t^;  Appeal  vf  nturdet^y  rMeiy^  nor  maiheth  cannot  be  fued  by  a  woman 
attorney  but  in  proper  perfon,  and  likewife  judgmeht  aiid  ex-  J^*/6?ir 
ecution  fhall  be  in  perfon,  and  not  by  attorney ;  and  in  this  cafe  d!^  o/hef 
mfyQi.  J.  j^as  againfe  die  CaJfe  of  46  Affi  17.  fujifa.     Br.  A-s/2««^. 
Attorney,  pi.  78.  cites  ii  E.  4.  yi  ^^J^^^ 

'  ...  She  cannot 

have  execution  qf  Uu>  judgn^ent,  if  ihe  does  not 'j^r^  //  tfi  perfon,  Sh^  was  great  with  child,  and  a 
]iidge.went  lo  her  to  know  whether  (he  would  have  cxbcutioif ;  (he  faid>  Yes;  The  appeltet  was 
^anged^    Jcnk  137.  pi.  Sa. 

6.  In  entry  the  tenant  ptade- default  after  defaulij  and  he  in  informedoa 
reverfiqn  proved  to  %e  received  &c,  and  the  other  counterpleaded,  ^^rl"!l\ 
iip|on  wnicn  tbrf  wert  at  tjfuey  and  upon  this  the  tenant  by  re-  aaiw^  and. 
ceipt  made  attorney ;  quod  nota  upon  the  ifiue,  and  before  trial  ^e  in  rruer* 
ujtoft  this  ifl&e;    Br.  Attorney,  pK  50.  cites  24  E.  3.  51.  '^tT^Z'^ 

........  cehfedy  and 

tomxttrpleadej.  Vat  receipt,  inafmuch^as  If  btid  nothlpg  Imrevtr/ion  the  dsy  of  the  xwit  futebafedi 
Which  is  found  fer  him,  and  the  reft  in  advifement,  inafmuch  as  the  plea  ought  to  have  been» 
that  he  had  nothing  in  reverfion  the  day  of  the  writ  purchafed,  nwr  etftr  a/te^,  ahd  fo  the  firft 
prayed  to  be  received  by  atfiocney ;  and  per  ^ewtoti  and.PaAon  J,  hi  tnay  malce  attorney ;  for  i^ 
tbe  frajor  demmr  im  judgment  f  he  may  make  attorney;  «ir^  it  was  faid  that  tf  the  rroe^fton  had 
^em  coamterfleaded  generally^  he  mignt  make  attorneyy  if  ilTue  be  taken  upon  it.  fir.  Attorneys 
^.  4a.  cites  21  H.  6.  ij. 

''j»  hi  per  qua  feroUia^  aftrfr  thh  piirties  were  at  ij/hej  the  It  was  faid 
tenant  inade  attorney )   quod  ijota.     Br.  Attorney,  pi.  55.  cites  ^XZ'Iht 

^  E.  3»  %6.  Wiching, 

«       •  /  ^  xhdt  after 

fnwmftMy  igme  joined  in  this  adion,  the  tenant  may  make  attorney ;  for  after  the  iflcie  palTed  againil 
Aim,  he  &all  be  difhrained  without  other  attommenc  Br.  Attorney,  pi.  23.  cites  48  E.  3.  24.--— 
S.  P.  Br.  Attorney^  pi.  ^7.  eit^s  jf  H.  4;  2. 

8.  In  appeal  ef  robbery^  the  defendant  pleaded  not  guilty^  and  Br.  Attorn 
tuas  found  guilty^  and  after  verdiSl  Jaid  that  he  is  clerks  and  the  g*]^'  ^^^dhM 
plaint! ff' faid  that  bigamus^  which  mall  be  certified  by  the  oHi-  wVs  by°at. 
nary,  to  the  plaintiff  prayed  to  make  attorney,  and  it  v^as  granted ;  tomey  im- 
and  fo  it  fcems  that  the  plaintifF  (hall  not  make  attorney  in  ^^t'lo^^^^^^ 
appeal,  tlnlefs  in  fpecial  cafe,*  for  here  the  verdi£t  found  for  the  42. 
plaintifF;  ^uod  nota.     Br.  Attorney,  pi.  64.  cites  46  Aif.  17. 

9«  In  debt^  the  exigent  tuas  not  Jerved^   and   the   defendant 

Y  %  fdmi 
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cajyu  out  of  ward  and  plea  J/d^  and  after  plea  frayed  that  be  mght 
make  attorney^  and  could  not.     Br.  Attorney,  (^.16.  cites  41 
E.  3.  29. 
[   286  3       10.  In  trefpafsj  capias  ij/ued^   znd  lA\e  defendant  came  before  hi$ 
day  and  found  mainprife^  and  had  fuperfedeas^  and  at  the  day  he 
came  and  prayed  to  make  attorney <i  and  it  was  granted.     Br.  At- 
torney, pi..  17.  cites  42  E.  3.  1. 
^.  Atd.  pL       I J  ^  T" he  prayees  in  aid  in  writ  of  error  came^  and  joined  to 
^'q^*       the  defendant,  and  made  their  attorney  \  quod  cota  bene*    Br. 

Attorney,  pi.  95.  cites  42  Aff.  22. 
Br.  Attor-         j  2,  In  per  qua  fervitia  againjl  reclufe   or   clofe  priorefs,  flic 
"iiMS.C.—  ^^^  attorn  by  attorney,  and  not  in  proper  pcribn.    Br.  Attorney, 

Br.  Attor-      pi.  ^2.  cites  43  E.  3.  8, 

«ey,  pi.  92. 

cites  S.  C.        *       S.  C.  cittd  D.  135.  pi.  15.  that  a  ^dimui  potdbtem  was  alkwcd,  becaitfea 

reclufe  never  can  appear  in  Court. 

1 3.  One  who  came   by  fuperfedeas  upon  exigent^  would  have 
made  attorney  after  plea  pleaded^  and  could  not ;  otherwife  it  is 
after  pleading,  if  he  comes  by  fuperfedeas  upon  capias •     Br.  At- 
torney, pi.  24.  cites  2  H.  4.  27. 
•  Tlijsrs  14,  In  aj/tfe  z  feme  was  received  in  default  of  the  haron^  and 

S\fnaiUhe  would  have  made  attorney,  and  was  not  luflFered ;  for  the  receipt 
cditioas  of  is  given  by  ftatute  for  the  feme,  which  is  intended  for  her  in 
JwVbc*"^  proper  pcrfon.     Br.  Attorney,  pi.  96.  cites  3  H.  4.  *  8. 

j,y). Br.  Attorney/  pi.  %b.  eite»  3  H.  4.  18.  S.  P.  accordiogly.  [And  it  it  Pafcb.  3  H.  4.  1?. 

a.  pi.  isO 

Br.  Attor-  i  ^,  In  quid  juris  clamat,  if  the  defendant  pleads  in  har^  he 
acy,  pi.  2».  Qj^ij  ^^  fuffered  to  make  attorney ;  for  the  plea  which  is  in  bar 

cues  o.  l^.      ,  '  ••  '  *         *«       •  1 

IS  peremptory,  and  countervails  attornment.     Br.  Attorney,  pi. 

97.  cites  7  H.  4.  2. 
Br.  Attor-  16.  Detinue  of  a  cheji  of  charters  incUfed,  againfl:  one  who  came 

cUes  21  h!  ^y  exigent^  and  the  plaintiff  declared  cf  a  charter  fpecialj  and  to 
6. 42  s.  P.  the  rejl  the  defendant  waged  his  lawy  and  made  it  immediately, 
—  In  dtti-  and  to  the  fpecial  charter  pleaded  that  non  detinetf  and  prayed  to 
*rrs,**the*^^V-  ^^^^  attorney,  the  plaintiff  faid  No,  for  you  come  by  exigent, 
ftnJuHicame  and  per  tot.  Cur.  now  he  may  make  attorney;  for  by  the  Ley 
h  ^xigeftty  Gagcr,  the  caufe,  for  which  the  exigent  iffued,  is  determined  '^ 
X^hLiffde^  qtiod  nota  bene.     Br.  Attorney,  pi.  57.  cites  24  H.  6.  x. 

tUred  of 

#«/  cbartrr  fpeeiol,  by  «>hich  the  defendant  made  attorney ;  for  if  the  plaintiff  by  hii  writ  had 
demanded  one  charter  fpecial,  exigent  fhould  not  iffue,  and  fb  upon  the  declaration  of  one  charter 
fpecial,  he  imdc  attorney,  and  before  declaration  not-  Br.  Attorney,  pi.  86.  citei  30  H.  6. 4.  * 
concordat  14  H.  6. 

k'.f  ^'  *7*  ^^'"'^  'f  "'''"'  ^^'^  ^  ^^^^  '"  proper  perfon,  and  not  by 
and  v^.      attorney.     Br.  Attorney,  pi.  1 1 .  cites  34  H.  6.  Jl. 

itttattti  irt 

/*;;,  remainder  /e  iht  right  bdrs  of  A.  bad  ijfue  a  daughter  s  A,  died^  afterwards  M.  fiid  the  Undt 
in  fee,  atid  E.  Mnd  btr  bu/hu  fid  joined  tn  ajine  to  comjirm  the  Jale  to  tbe  furcbafor:  E.  died  wtbeut 
ijfut.  Atierwards  the  hne  was  cngrofTcd  &c.  Error  -u-tf  j  ht  ought  by  M,  and  tbe  bujhandof  £.  «<' 
tbe  coujin  and  heir  of  E.  and  M.  mnd  tbe  bnjband  aff  eared  b%  attorney^  and  joined  gratis,  with  the 
plaintiff  in  error,  qiwi  uou.  D,  89.  b.  pi.  1.  iVlich.  I,  Mar.  Rcynoldt  and  Vemey  v.  Dignaxn&aL 

18.  Au&ta 


1 8.  Audita  querela  {hall  be  fued  in  proper  perfon,  and  not  by  In  <»<///« 
attorney.     Br,  Attorney,  pi.  ii.  cites  34  H.  6.  31.  fwilrl^fa! 

cias  was 
awarded  out  of  C.  B.  agaiofl  the  dofendants  ad  refpondendumi   and  uppn  the  fame  being  ferved^ 
the  parties  appeared  by  attorney.     D,  297.  pU   25.  a.  b.  Mich.    12  and   13   ^Lia.  I'uttenhafA* 
Cafe. 

19.  If  refcous  is  returned   upon  the  defendant,    capias    fh^U 
ifiue,  and  he  ought  to  appear  in  perfon,  and  not  by  attorney;  for 
this  is  a  contempt,  quod  nota  \  and  yet  by  Privy  Seal  he  made 
attorney,  quod  nota ;   and  yet  if  the  Court  Admits  fuch  a  man,  [   287  } 
or  he  who    comes  by  exigent  or  capias  appears  by  attorney, 

this  is  not  error.     Br.  Attorney,  pi.  56.  cites  37  H.  6.  27. 

20.  In  B.  R.  upon  i7tdi£iment  in  trefpafs^  the  defendant  pleaded 
not  guilty^  and  after  he  made  attorney  j  quod  nota.  Br.  At- 
torney, pi.  54.  cites.  9£.4.  4« 

21.  In  quern  redditum  redditj  the  defen^i;it  would  have  ap-  ®j*.^^™ 
peared  and  pleaded  by  attorney,  and  Brian  and  Catefty  would  reddit"^.  ?. 
not  fuiFer  it,  and  after  they  agreed  that  he  fhould  make  attorney  cites  s.c.-- 
ex  ailenfu  partium.    Br.  Attorney,  pi.  68.  cites  HH.  7.  27.  Jcnk.91.pi. 

redditum  reddit  be  brought  againft  a  iiclc  perfon,  reclpfe  or  abbefSf  a  dedixnus  poteftatcm  lies,  an^ 
the  defendants  may  make  attorney;  cites  3a  H.  6.  22.  S.  P.  in  a  quid  juris  cUmat.  D.  132.  b. 
pi.  15,  16.  Mich.' 3  &  4  P.  &  M.  Turton's  Cafe. 

In  quern  redditum  reddit,  the  defendant  was  admitted  by  attorney,  per  Cur.  for  it  if  not  like  to  4 
per  qiue/er^fitia^  for  there  the  dtfend^nt  /ball  do  fealty  ^  and  feradventure  hornagf,  which  cannot  be 
but  in  proper  perfon,  but  in  this  adiion  nothing  is  to  be  done  but  only  to  attorn,  which  may  be  by 
payment  of  id.  by  the  attorney  of  the  defenc^t,  ^uod  nota,  per  Cur._  Br.  Attorney,  pi.  S7.  citf 
32  H.  6.  22, 

22.  In  account  the  defendant  may  appear  by  attorney,  and 
vet  he  fhall  account  in  perfon;  and  in  debt  he  may  wage  his 
iaw  by  attorney,  and  yet  he  fhall  make  the  law  in  perfon; 
per  Townf.     Br.  Attorney,  pi.  68.  cites  i  .H.  7.  27. 

23.  jfnd  in  quid  juris  ciamaty  if  the  defendant  claims  fee,  S.  C.  cited 
he  may  make  attorney;  per  Brian  &  Catefby.  Br.  Attorney,  Le**^^*'" 
pi.  68.  cites  X  H.  7.  27.  ^' 

24.  Error  cannot  be  affigned  by  attorney,  but  in  perfon.  Br, 
Attorney,  pi.  107.  cites  5  H.  7.  3. 

25.  A  man  may  make  attorney  in  appeal  of  maihcm,      Qiicd  *  Inft.  jrj. 

vide  of  common  courfe,  anno  16  H.  7.  in  Caworth's  Cafe.     Br.  ^r"  u^* 
K^  1      D     •  T¥  '  '  •  of  21 H.  7. 

Attorney,  pi.  50.  cites  21  H.  7.  39.  ^Cawurth's 

Cafe,  which 
Cafe  Ld.  Coke  fays  is  uncertainly  reported ;  for  it  appears  not  whether  itbe  meant  of  the  plaintiffor 
defendant ;  but  of  the  defendant  it  cannot  be  intended,' for  tliat  fliould  be  againft  our  books,  the  true 
interpreters  of  this  ad.  And  of  the  plaintiff  (it  feemeth  it  \fz%  intended)  he  cannot  be  by  atnmey, 
and  that  was  Caworth's  Cafe,  mentioned  in  the  report  of  21  H.  7.  the  record  whereof  being  found 
out,  if  againft  the  report  thereof ;  which  very  point  came  in  queftion  in  my  time  in  B.  R.  in  an  appeal 
of  mayheni  brought  by  Hudson  v.  Mar  wood,  Mich.  2^  and  26  Eliz.  B.  R.  The  plaintiffap* 
peared  by  attorney,  and  declared  againft  the  defendant.  The  defendant  prayed  that  the  plaintitf* 
might  be  demanded,  for  that  he  could  not  appear  by  attorney  {  and  if  the  plaintiff  appeared  not| 
that  he  might  be  nonfuited  ;  againft  which  the  counfel  of  the  plaintiff  objected,  that  di^  plaintiff  ia 
an  appeal  of  maim  might  appear  by  attorney ;  for  that  it  might  be  that  he  vtas  fo  lu.un  Jed  that  be 
tmJd  not  appear,  and  for  authority  cited  the  fame  book  In  2  1  H.  7.  Whereunto  anfwcr  was  made 
\*j  the  counfcl  of  the  defendant,  and  refolved  by  the  whole  Court,  that  the  plaintiff  could  not  appear 
by  attorney  ;  for  the  defendant  may  demand  oyer  ef  the  mayhem  Sec.  which  fhall  be  peremptory  to 
turny  being  a  trial  of  the  mayhem,  which  it  a  trial  the  law  gives  him.     And  albeit  it  may  be  hard 

Y  3  and 


4&7  attottttf. 

•ad  difficult  in  fome  ptrtieulir  cafe,  in  rtfyeGt  «f  die  grievoufiieft  of  the  mvflom,  fyr  die  f  falntiif  ^ 
appear  in  perfon,  as  it  wai  in  1 6  H.  5.  where  the  mayhem  was  heinous  and  hdrriUe^  the  kjp  of  iHf^ 
plaintiff  being  broken  over  a  threfhold,  yet  that  muft  not  change  the  law,  nor  take  from  the  dcfeftdant| 
his  juft  defence  and  trial ;  ibr  fo  upon  the  like  furmife  the  defendant  may  be  barred  thereof  hi  all: 
cafes.  And  Wray  Ch.  ].  faid  that  the  record  of  Caworth's  CITe  had  been  ften,  add  diatthe  fecerA 
thereof  waa  againft  the  report,  and  thereupon  the  plaintiff  was  called^  and  by  the  rule  of  the  Court 
was  nonfuiced,  and  I  was  of  counfel  in  this  cafe,  which  I  have  the  rather  reported  more  at  Ufge^»  fdk 
that  no  man  (houid  be  deceived  by  the  faid  report  of  2 1  H.  7, 

^  s.  P.  Br.  ^6,  In  thefe  cafes  a  man  (hall  not  make  attorney,  unleft  in, 
^"io6!cites  fpccial  p^fe,  viz.  in  *  attaint^  fpremuniriy  %  appeal^  per  qu^ 
\  H.  7.  7.'  Jervitia^ quid  juris  clamat^  qtum  ridditum  reddlu  nor  in  alignment 
+^. P.Br-  QferrQr^  nor  at  tbi  pluries  in  cafe  ofcontempU  nor  the  tenant  in  •♦ 
"^TJI^*??*^  cejfttvit  upon  tefnJir  ofamarsy  nor  the  prayee  to  be  received  in  pirat^ 

Bi.  io4.ciiea     •*/        '    ,       » .       •    ^1   *.     •       !.  f     ^  #•  f*-        »  1 

39  E.  7. 7.    cipe  quod  reddatj  in  defauit  of  tenant  lor  term  of  life  woo  makes 
t  s.  p.  Br.  default.     Br.  Attornpy,  pi.  82. 

Attoniey, 

pi.  91.  cites  13  E.  3  Fitzh.  Attorney,  pi.  73.  ♦*  S.  P.  Ibid.  pi.  94.  cites  50  E.  3.  «J. 
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At  common  27.  By  the  policy  of  the  common  law^  that  fuits  might  not  in- 
thlwr^r^  creafe  and  multiply,  both  plaintiff' and  de^endanty  defendant  and 
commanded  tenant^  in  all  a^ionsy  real,  perfonal,  and  mixt  did  appear  inperfrn^ 
the  defen-  as  wcll  in  couFts  of  recQfd  as  not  of  record,  becaufe  the  writs  do 
^*"^  •!  !?I    command  the  tenant  or  defendant  to  appear,  which  was  always 

pear,  It  was  ,  "Tr  ,     »  n-        r      ..t 

aiwaystakcn  taken  in  proper  perfon }  and  the  entry  m  every  action  tor  the 
that  he  demandant  or  plaihtiflF  is,  ct  praedi£hi8  petens,  or  querens  obtulit 
M^'in^^r-  ^^  4'®  ^i^»  which  was  underftood  in  proper  perfon.  2  Inft.  249. 

Ton,  and  ' 

^ouid  not  appear  by  attorney;  but  after  appcarancQ  the  Courts  of  Chancery,  B.  R.  tnd  C  B.  and 

'  all  other  judges  that  held  plea  by  writs,  might  admit  him  by  attorney.     Contrary  where  the  plea  was 

held  without  writ,  unlefs  the  King's  writ  de  attomato  taciendft  was  granted.    8  Rep.  58*  b.  in 

]B«echer*s  Caff. 

He  ought  to  follow  his  fuit  in  his  own  proper  perfon  at  common  law,  and  not  by  attomeyt  with- 

out  the  King's  fpecial  warrant  by  writ  or  letten  patenL     Co.  Litt.  128.  a.  -  a  Inft.  377.  3/8. 

S.  P.  and  that  no  attorney  could  be  made  in  any  adion  till  Edw.  i.  de  gratia  fpeciali,  by  tite  ftat,- 

Weftm.  z.  cap.  10.  gave  power  to  his  fubjeds  to  make  them  in  cafca  therein  esprefiedy  and  com- 

funded  his  j  ut^es  to  admit  them.   ,        2  Mod.  83.  Arg.  S,  P, 

♦  -'• 

28.  One  that  had  incurred  a  pramunire  was  allowed  to  plead 
bis  pardon  wichbut  Appearing  in  perfon.  Roll  190.  pi.  28.  Pafidi. 
13  Jac.  B.  R.    The  King  v,  Mildmay. 

'  29.  ^  Adndnijlratir  oj  one  outlawed  for  murder  brougbi  error  t$ 
revcrfe  the  outlawry^  and' prayed  to  appear  by  attorney.  Bramp* 
fton  Ch.  J.  and  Mallet  only  in  Court,  agreed  that  he  might;  for 
,  the  reafon  why  the  party  himfelf  muft  appear  ia  proper  perfon  i% 
.  that  he  may  (tand  re£lu8  in  CUria,  and  that  he  mar  anfwer  to  the 
matter  in  fad,  which  reafon  fails  here,  and  therefore  adminiftra- 
tor  may  appear  by  attorney.  'Mar.  113.  pi.  190.  Mich.  I7  Car« 
Anon.  .         •.    »        1     ,.     . 

30.  It  was  moved  that  certain  perfonsy  bound  in  a  recognizance 
to  appear  in  B.  R.  for  a  riot^  might  a^ear  by  attorney,  and  not 
in  perfon,  being  poor  people  %  but  the  motion  was  denied  \  for  it 
is  the  conftant  orafiice  to  appear  in  perfon;  1 1  Mod.  453.  jjs^  5. 
Micht  8  Ann.  iJ«  R.  Anon.       .    .  ,   .    .       • .  -         •*  ^  » • 
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(Q)i^ 


* 

(G)     In  what  Cafes.     [^nJ  upon  wbaf  Rcfurth] 

[i.  T  TPON  a  capias  in  procefs  upon  a  Jlatute  m^rchanty  if  the  ^^^l6 
^  Jbiriff  ntums  quod  non  eji  inventus^  the  party  cannot  rttww^mm 
anfwrer  by  attorney.     26  K«  3.  7  6.  J  tfiitivtntut^ 

yettbe</!p- 
Jmdaut  was  rtetlvtd  to  atfear  hy  attorney  at  the  fame  day  \  but  if  was  fti(!f  ^ut  after  exigent 
awarded  the  defendant  (hall  not  be  rcceivedtQ  appear  at  the  firft  by  attorney,  but  in  pnfcr  perfoq  g 
but  at  the  capias  he  Aay  appear  in  perfonor  by  attorney.  Nota.     Br.  Defauiti  pi*  >6.  cites  li  H.  4. 
2.— —Br.  Default,  pL  17.  citet  S.  C.  W  the  written  book.*— ^Br.  Attorney,  pi.  9S.  cittt  S.  C« 

[2.  [But]  In  trefpafs  or  account^  if  the  fheriff  returns  quod  non 
eft  inventus,  the  party  may  appear  by  attorney.     26  £.  3.  76.] 

3.  A  man  who  came  by  reddidit  Je  upon  an  atigmt^  was  luffered 
to  make  an  attorney ;  for  pfuries  capias  ijfued  where  alias  capias 
ought  to  have  ijfued^  and  fo  it  fhall  be  as  if  he  had  appeared  gratis 
at  the  capias,*     Br.  Attorney,  pL  95,  cites  3  H.  4.  4.  5. 

4«  In  trefpafs  at  the  capias  the  defendant  delivered  to  the  fheriff  a  In  trerpaTt 
fuperfedeasy  and  yet  he  returned  him  cepi  corpus ;  and  for  this  the  {^"'^''^ 
defendant  pf  ayed  to  be  by  attorney  j  and  per  Hank,  fo  he  (hall ;  the  defen. 
for  if  the  (hcriff  upon  exigent  returns  the  party  outlawed  where  <i«nt  appc«r« 
be  has  fuperfedeas,  there  the  fuperfedeas  fhall  ferve  him  to  reverfe  JJJ^f 
the  osUJaivryf  though  he  did  not  deliver  it  to  the  fheriff  becaufe  it  is  cepi  cor- 
of  record*    Br.  Attorney,  pU  25.  cites  3  H.  4. 5.  puti  he  ihaU 

5.  And  in  the  fame  term  a  man  was  returned  outlawed^  and  he  I   ^^9  3 
came  and  Jbewed  that  capias  was  omitted^  and  prayed  that  the  pro*  ^^^^ 
cefs  he  annulled^  and  he  to  be  admitted  by  attorney,  and  fo  it  was ;  for  then  h* 
and  the  reafon  is,  that  if  he  had  come  at  the  firft  capias  it  had  fl^aii  be 
been  by  attorney,  and  now  he  is  in  the  fame  plight  as  if  he  bad  ^^^J^ 
come  at  the  firft  capias.    Quod  nota.    Ibid.  prife.    Br. 

Attorney^ 
pl.  17.  citet  42  E.  7.  T.^-— Intrcfpafa  egigenf  Iffued^  and  the  defendant  came  and  took  fuperfedeaib 
and  eawK  at  the  day  ofretura^  and  mtoJaintiffdf^iandy  and  the  dtfendamt  wtadt  deflmct^  and  pnycj 
to  naake  attorney ;  but  Mardn  J.  faid  (ie  could  not ;  for  the  exigent  was  awarded.  Contra  wlera 
ctpiat  is  a^rdedf  and  the  defendant  take^  fuperfedeas,  and  after  he  aaay  make  attorney.  Br* 
Attorney,  pi.  5s.  cites  4  H.  6.  23. 

6*  In  detihue  it  appears  that  he  who  comes  by  capias  returned  ^«f  if  the 
cepi  corpus  (hall  not  make  attorney.     Br.  Attorney,  pi.  27.  cites  J^lSSw-^ 

7  H.4.  2-  '  hoic^ehar* 

terif  now  it 
affean  thai  eaflae  aarfAr  nee  to  AfVf  jl^^*  becai|fe  if  touehct  lealty,  and  thereHire  now  he  fliall 
nuke  attoine^.    Br.  Amn^jt  pU  27.  cites  ^  H.  4.  a. 

7.  A  man  cannot  appear  by  attorney,  unlefs  he  has  day  in  court  s.  P.  For  a 
by  procefsy  quod  nott ;   per  Cur.     Bt.  Attorney,  pi.  59.  cites  i  •^jj^f'^^. 

H.  6.  4*  wp»n  whom 

aTowry  is 
made,  oar  the  frayee  im  aidt  nor  tie  vouchee  eatrmt  appear  by  attorney,  when  the  aid  is  prayed* 
or  when  he  is  vcuched;    ^irl  npen  froeefi  aVfard^d  thn  may  appear  by  attorney  j  quod  oou 
per  Cur.  bui  thofc  sUy  Appear  iu  prnper  p^rfon  at  the  firft  4ay )  quod  nota.    Br.  DeCiuit,  pi.  54. 
ffitss  S.  C. 

Y^  ^.  He 
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.8.  He  who  ernes  upon  exigent  fliall  not  malice  attorney  where  ths 
exigent  lies  well  \.  but  contra  upon  exigent  in  detinue  of  charters  % 
for  fuch  procefs  does  not  lie  in  this  a£tioja«  Br.  Attorney,  pi.  lOO. 
cites  8  H.  6.  29. 

9.  If  the  demandant  in  court  baron  makes  attorney  by  writ  ef  the 
Chancery^  it  is  not  good,  becaufe  the  King  does  notintermed<ue  %o 
make  attorney,  unlefs  in  his  own  Court,  or  in  his  county ;  quod 
nota.  And  it  was  faid  that  the  parties  may  make  attorney  in  any 
fuit,  unlefs  in  cafe  where  the  defendant  (hall  be  imprifoned  \  and 
he  Jhall  not  make  attorney  in  ajife^  nor  in  attachment^  nor  contra 

fnem  levatum  in  Curia  Regis j  nor  in  appeals ;  but  by  fome,  general 
attorntes  made  in  Chancery  Oiall  be  admitted  in  every  court 
whatfoever.     Quaere.    Br.  Attorney,  pi.  84.  cites  the  Regifter;^ 

fol.  9. 

10.  Capias  iflfued  to  take  the  defendant  in  debt,  and  he  fued 
fuperfedeas.    Thtjheriff  returned  the  capias  quod  cepit  corpus  &  eum 

liberavit  &c.  and  the  defendant  came  and  pleaded,  and  prayed  to 
be  by  attorney,  and  fo  he  was ;  for  it  (hall  be  intended  that  the 
fuperfedeas  was  purchafed  before  his  arreft.  Br.  Attorney,  pL  85. 
cites  1 1  H.  6.  32. 

1 1.  In  trefpafs^  a  man  was  taken  by  capias^  and  ihtr  fuperfedeas 
€ame  to  the  jheriff^  and  he  returned  cepi  corpus  quern  habebo  ad 
diem  paratum  &c.  a?ul  that  after  writ  of  fuperfedeas  was  delivered 
to  me^  and  prayed  that  he  may  qiake  attorney,  and  was  not  fuffered^ 
quod  nota,  inafmuch  as  he  came  by  return  of  cepi  corpus,  and  it 
was  his  folly  that  he  had  not  delivered  the  fuperfedeas  before  that 
he  was  taken ;  for  after  that  he  is  taken,  the  (herifF  cannot  let 
him  go.     Br.  Attorney,  pi.  38.  cites  19  H.  6.  43. 

^2.  In  debt  if  capias  ijfues^  and  the  defendant  has  fuperfedeas^ 
there  if  he  renders himfelf  to  the  Jherijf before  the  taking^h^maM  be 
received,  at  the  day  in  Bank  upon  all'  this  matter  returned,  to 
makp  attorney)  and  ihall  not  be  committed  to  the  Flee^  nor  pay 
any  fees,  and  the  return  was  quod  tali  die  cepi  corpus  &c.  arui  that 
fuch  a  day  after  he  delivered  to  him  a  fuperfedeas j  and  that  fuch  a 
day  before  tie  taking  he  rendered  himfelf  i^c.  And  fo  note  that  if 
he  had  been  taken  before  he  had  rendered  himfelf  or  (hewed  the 
fuperfedeas,  there  he  (hould  be  committed  to  the  Fleet,  and  pay 
fees.  Br.  Attorney,  pi.  41.  cites  21  H.  6.  20. 
El  290  1  13-  In  trefpflfsi  if  the  defendant  at  the  capias  renders  himfelf  t^ 
thejherij^who  imprifons  him^  and  he  purchafes  fuperfedeas^  and  by  this 
the  Jhertff permits  him  to  gofree^  and  returns  the  capias  and  fuper^ 
fedeas^  the  defendant  (hall  make  attorney  upon  his  appearance, 
and  (hall  not  be  committed  to  the  Fleet  Contra  where  the 
iheriiF  takes  him  before  any  render,  and  after  fuperfedeas  comes, 
and  all  this  is  returned,  he  (hall  not  make  attorney  ;  and  if  the 
(herifF  returns  no  render,  but  fuperfedeas  as  above«  there  it  (hall 
be  intended  that  he  rendered  himfelf,  and  after  purchafed  fuper* 
fcdeas,  and  fo  there  he  (hall  make  attorney.  Br.  Attorney,  pi.  47. 
cites  22  H.  6.  46. 

14.  In 


14.  In  debt  and  the  like,  if  the  defendant  is  returned  api  corpus  ^J'J^JJ^ 
npon  capias,  and  the  plaintiff  is  demanded^  and  does  not  come^  and  clmebylt^i 
the  judges  will  not  record  the  nonfuit,  becaufe  it  being  the  firft  «ryw,  tad 
day  of  the  term  the  defendant  Ihall  be  admitted  by  attorney.     Br.  ^^^^]^^y 
Attorney,  pi.  8.  cites  33  H.  6.  28,  might  be  <^r* 

matidedf  to 
the  intent  to  have  him  nonfuited ;  and  per  Cur.  if  he  doei  not  come  fcdcnte  curia,  a  nonfuit  fliall 
be  recorded,  and  the  plaintiff  did  not  appear^  by  which  the  defendant  was  received  to  make  attorney 
immediately.     Br.  Attorney,  pi.  80.  cites  22  £.  4.  i.      * 

1 5.  Jnd  where  the  (herifFs  return  that  tefore  the  arrival  of  the 
writ  of  capias  the  defendant  was  committed  to  them  by  the  council  of 
the  King^for  matters  touching  the  Kingy  and  that  corpus  paratum 
babentf  it  {hall  be  by  attorney ;  for  he  wa?  not  taken  by  this  capias^ 
but  upon  another  caufe.     Quod  nota.     Ibid. 

'   16".  Whert  judgment  IS  that  th^  defendant  JhaU make fincy  he  ihz]l^'Ch^^^ 
pot  plead  pardon  or  releafe  by  any,  attorney,  but  m  proper  perfon  \  ^  ^  cSi* 
for  he  Ihall  be  imprifoned,  and  then  he  is  prefcnt  in  perfon.     Br.  s.  C.  — 
Attorney,  pi.  1 1.  cites  34  H.  6,  31.  JjA^r"'?! 

pi.  3.  cites  S.  C. But  where  he  (hall  mlj  he  amerced^  he  Ihall  plead  pardoa  by  a  nev»  atufkcj^ 

%j  a  new  warrant.     Br.  Attorney,  pi,  11.  cites  34  H.  6.  31. 

17.  In  error ^  if  the  defendant  he  not  in  ward,  he  may  appear  by 
attorney ;  but  if  he  be  in  ward  he  ihall  find  furety,  and  (hall  make 
Recognizance.     Br,  Attorney,  pi.  73.  cites  5  E.  4.  6. 

18.  In  appeal  the  defendant  was  acquitted^  and  the  plaintiff  found 
infuffcient  to  render  damages^  and  that  two  were  abettors,  and  they 
pleaded  that  they  did  not  abet,  and  the  defendant  prayed  that  he 
might  make  attorney  ugainjl  the  abettor s^  and  fo  he  did.  Br.  At- 
torney, pi.  74.  cites  8  E.  4.  3. 

19.  He  who  comes  by  cepi  corpus  upon  capias  in  aSiion  of  the  party j 
may  appear  always  by  attorney  by  aflcnt  of  the  parties,  and  well, 
though  the  aflent  be  not  of  record ;  for  it  (hall  be  fo  intended 
when  record  is  by  attorney.    B^:.  Attorney,  pi.   79.  cites   21 

E.  4-  77-  ^ 

20.  In  every  cafe  where  the  party  is  to  excufe  bimfe^  of  a  con^  Asrirar^ 

iempty  he  ought  to  come  in  proper  perfon  ;  quod  nota,  by  all  the  ^J^^^  in 
juftices.     Br.  Attorney,  pi.  8i.  cites  22  E.  4.  34.  Cwtntry^ 

directed  to 
the  mayor,  returnable  in  B.  R.  fuch  a  day,  and  no  writ  returned,  by  which  iffued,  aliat^  and  then 
plurietf  at  which  day  the  mmjor  rtiurtted  the  v/rit  6j  attorney ;  and  by  all  the  jufticcs  at  the  pluriesy 
he  ihall  return  in  perfon,  and  not  by  attorney.     Br.  Attorney,  pi.  81.  cites  22  £.  4.  34. 
So  at  the  pluries  in  replevin^  or  Upon  ^rody  written.    Ibid. 


21.  If  a  man  outlawed  in  appeal  brings  fcire  facias  upon  charter  Br.  Attor- 
$f  pardon^  which  is  returned  ferved,  in  fuch  fcire  facias  the  ap-  "itesS. C- 

EsUant  {ball  not  make  attorney,  as  he  might  upon  iiTue  of  bigamis. 
r.  Scire  Facias,  pi.  236.  cites  2  R.  3.  8. 

22.  In  treftafiy  if  the  defendant  comes  by  cepi  corpus^  and  the 
plaintiff  is  not  in  Court  in  proper  perfon^  nor  by  attorney^  having  war- 
rant of  attorney,  there  the  defendant  (hall  go  by  attorney  with-   [[  291  ] 
out  mainprHe.     Quod  nota.    Br*   Attorney,  pi.  89.  cites  2 

%  3.  15. 

23.  In 
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23.  In  procefs  upon  contempu  as  alias  and  plums,  and  then  at« 
tachtnent,  the  defendant  ought  to  appear  in  proper  perfon  at  the 
day  of  the  return.     Br.  Attorney,  pi.  69;  cites  3  H.  7.  6, 
Br.  Attor-        24.  A  man  was  outlawed  and  mifnamed,  fcilicet,  7.  fValter  for 
"^^'  S  c     ^*  Faltery  and  taken  by  capias  utla^atum^  and  was  notfuffered  to  be 
'by  attorney^  till  it  was  tried  b^  fcire  facias  againjl  the  plaintiff'^  but 
was  by  mainprife  body  for  body ;  for  it  was  onlyfurmife  tillk  was 
tried.    Br.  Garrantie  de  Attorney,  pi.  40.  cites  7  H.  8.  f  I. 
Cro.J.111.       25.  The  plaintiff  has  a  v^ri?^  in  debt  againft  defendant ;  af- 
cker  V Jher.  ^^''^ards  the  plaintifTs  attorney  non  vult  ulterius  profequi^  and  it  is 
ky  s.  c.  Y,  entered  in  that  manner,  and  judgment  is  given  for  the  defendant ; 
&y  Ficm*      this  IS  error,  for  it  is  not  a  retraxit,  for  a  retraxit  mufi  always  be 
C^e*^    iy  the  plaintiff  in  proper  perfon.    Such  confeffion  is  ftronger  than 
tRe*p.s8.t.  a  verdidl.    Jenk.  283.  pi.  12.  Beether's  Cafe, 

k.  Micli. 

6.  }ac.  S.  C.  refolred. Roll.  Rep.  396.  Coke  Cb.  J.  fald,  it  had  b^n  ruled  by  all  the  juftkct 

U  the  Exchequer,  that  a  reiraxit  cannoi  it  tnurtd  by  attorney'^  but  it  muA  be  by  the  party  io  perloot 
becaufe  it  will  bar  him. 

26.  By  the  ftat*  4  &  5  /Fl  &  Af.  cap.  ig.  any  perfon  outlawed 
for  any  caufe^  except  treafon  and  felony^  may  appear  by  attorney  and 
reverje  the  fame.     See  lit.  Ullawry. 

27.  In  an  attachment  of  privilege  by  the  marfhall^  he  {hall  have  no 
attorney,  he  being  prefent  in  Cou^t.  6  Mod.  i6.  Mich.  2  Ana??^ 
£,  R.  Anon, 


(G.  sj   Warrant  pf  Attorney,   neceflary  in  what 

Cafes* 

£r. Gamut,  i,  ^XJARDIAN  who  is  admitted  pr  an  infant  needs  no  war- 
dc  Attorney,  '  |J^  xzxiXs^  becaufe  he  is  admitted  by  the  Co«rt.  Br.  Attor« 
s.  c.  and     ney,  pi.  62.  cites  iq  Aff.  lO. 

that  al- 
though he  be  tenant*  and  will  plead  inbar»he  needs  no  warrant  Giuttitmn  fitdl  Jbrof  xvmraHt^ 
hvXpr^chien  amy  uot^  ^uod  nota ;  and  yet  itfeems  that  the  guardian  fliall  be  admitted  by  the  Courts 
dad  the  prochien  amy  not.  But  by  19  Aff".  10.  the  guardian  Jball  not  kave  v/arumt  ss  attormry 
Jhall  iaw,  becaufe  he  if  admitted  by  the  Court,  apd  this  ii  the  beft  lav.  Br,  C^nraat.  de  Aittmneya 
pL  47.  cjtcf  34  Aff.  5. 

2.  A  corporation  aggregate  cannot  appear  in  perfon,  but  by  at- 
torney. 10  Rep.  32.  b.  in  the  Cafe  of  Sutton's  H'ofpital. 
4.  Mod.  16        3.  An  attorneys  tf/»/^tfr^^  without  any  warrant j  and  judgment 
*^*^B  R^"*  ^^^  ^^  againft  the  client's .  the  queftion  was,  if  the  Court  could 
4oon!  s.  P.  fct  afide  the  judgment ;  and  per  Cur.  the  mdgmcnl  Jball Jiartd^  ij^ 
and  feem  to  the  attorney  is  rejporifible^  becaufe  it  is  regular,  and  there  is  no  de- 
^  ^'  ^'       fault  in  the  plaintiff;    but  if  the  attorney  is  not  refponfible,  or 
fufpicious,  it  Jhall  be  fet  afide^  for  otherwife  the  defendant  has  no 
remedy,  and  any  one  may  be  undone  by  tha(  means.  I  Salk.  88.^ 
pi.  7.  Trin.  2  Ann.  B.  K»  Anon. 


(H)Whj« 


mwmt. 


{H)  What  fliall  be  made  a  good  Warrant  of4ttorney^ 

£i.    A    Executor  of  €•  brings  debt  againji  B,  and  the, record  is,  Cro.  J.  17^, 
-"-•  that  B.  t$.  b.fuo  7,  verfus  A.  inplacito  debiu^  and  does  t'lVl'  ^' 
Ktff  11/1111/  if.  ixicut9r  in  the  warrant,  this  1$  no  good  warrant.    M.  was  v.-^w 
'a,  Ta.  between  HiBiard  and  Redman^  dubitatur.1  ameiuiable, 

^•^  .  ^  anditrhould 

^  intended  Id  be  in  Uut  aaioot  bectufe  there  is  no  other  pending ;  and  fo  it  was  ordered  to  be 
amcsidcdy  and  judgment  affir]ned.'-----**-Jenk.  316,  pi.  5.  S.  C.  '     " 

[a.  In  an  a£Bon  of  waflej  querent  obtulit/e  4I0  die  per  attuma-  Thiswasthe 
ptm  fuum^  and  docs  net  Jhew  his  name^  but  after  in  the  ajignment  ^J^  t^^^ 
of  wafte  the  name  of  the  attorney  is  expreJeOy  and  after  judgment  ^  ^*  *'"  * 
f  U  gWen]  for  the  plaintiff,  yet  this  is  erroneous.    D*  i.  Ma.  93. 
b.  25.  adjudged.] 

*    [7.  Tf  a  roan  appears  per  .  .  .  •  Higginsy  atturnatum  fuuTUy  'Cro.  e. 
witbaut  putting  his  chriftian  name^  this  is  not  good,  but  as  if  he  J^.j'j  |[-  3** 
had  no  attorney  named.      M.  31,  3a  El.  B.  R.  between  *  Mallet  foidand**^ ' 
andTempeJl  zXvxi^y  M.  10  Ja.  B.  R.  adjudged,  H.  i^  Ja.  Tcmpcftr. 
B.  R.  Sir  William  Howfin'^  Cafe,  per  Coke,  and  Tr.  14  Ja.  jj^fi^'^^-^. 

»%»»^i_^A>r-i'  "^       neloaccord- 

B.  R.  the  fame  Cafe.]  ingiy.-!^ 

Le.  17c.  pL 
a4«.  Tempeft  t.  Mallet  S.  C.  S.  C.  cited  by  CokeCh.  J.  3  Bulft.  aoz. 

f  3  Bulft.  202.  ^{bwfonv.  FouncaiQ,  S.  C.  held  accordingly  by  Coke  and  Dodderidge,  but  if  it 
lud  been  boce  right  vrith  his  chriftian  name,  and  afterwards  the  fame  omitted,  then  it  might  be 

kmended,  there  b^ng  then  a  good  warrant  in  the  record  for  doing  it Roll  Rep.  ;8i.  pi,  r. 

^  C.-faeld  not  good. The  reaiibn»  wherefore  the  certain  name  of  the  attori^ey  muft  be  put  in, 

is.  b^esMifii  if  one  appears  as  my  attorney  ^thout  my  authority  I  may  have  my  adion  of  the  cafV^agaiaft 
kim's  by  Clenche  J.  Godb;  74.  pi.  $9.  ^  ^ 

[4«  In  an  adion  of  wafte,  if  the  plaintiff  ohtulit  fe  againft  the 
defendant,  per  attomatum  fuum^  and  after  declares  per  attornatum 
fuum^  and  the  defendant  does  never  appear^  but  a  dijlringas  iffues 
:accordine  td  the  ftatute,  and  judgment  by  default  is  had  againft 
bin,  without  turning  the  attomejy  yet  this  is  no  errbr,  becaufe  it  is 
not  the  ufe  of  the  philizeTs  in  Banco  to  enter  the  name  of  the  attorney 
before  the  appearance  of  the  defendant.  Mich.  10  Car.  B.  R.  be^ 
tween  Jtiins  and  Higgs  per  Curiam,  adjudged  upon  a  certificate 
of  die  philizefs  in'Banco^  and  the  judgment  given  in  Banco  af- 
frmed  accordingly.  Intratur.  HiU.  8  Car.  Rot.  821.] 

[5.  In  a  common  recovery  fuifered  in  a  writ  of  entry  brought  D.  io5.a.b. 
againfi  Eli%.'P.  the  warrant  of  attorney  for  the  defendant  is  Alicia  p"^w** 
Find.  poJo.  fuo  A.  B.  &c.  againft  N.  putting  Alicia  for  Eliza-  pj^e  tJ 
heth ;  this  is  not  good,  for  here  is  no  warrant  of  attorney  entered  Norton.* 
for  Elizabeth.    0.  l,  ^.  Mar.  105.  16.  but  there  quxre  whether  * 

it  fliall  be  amended,  j-  - 

'  6.  The  writ  was  brought  againft  the  abbefs^  de  Fount  Ebroldy 
who  appeared  by  her  attorney  general  by  the  warrant  of  the  Chancery 
de  Fonte  Ebrondy  and  yet  held  good  in  as  much  as  it  was  general, 
notwithftandtng  that  the  warrant  was  purchaRd  after  the  writ 

f  chafed^  for  it  may  be  thai  other  writs  of  elder  dale  were  pending 
•      •  ^  again/I 
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agatnjf  her  by  fuch  name,     Thcl.  Dig.  87.  lib.  9.   cap.  8.  f.  I. 
•      citesPafch.  8"E.  388. 

7.  But  in  account  by  //.  de  Bert,  he  counted  by  attorney,  and 
his  warrant  was  for  H.  Bert,  without  dey  by  which  the  defendant 
went  fine  die.  Thcl.  Dig.  87.  lib.  9.  cap.  8.  f.  2.  cites  Mich. 
12  E»  3,  Variance  79. 

8.  In  attaint  one  was  received  and  made  fuch  warrant  of  at- 
torney, R,  W.  qui  admijfui  ejl  ad  defenfioncjn  juris  fui  defend,  &c. 
viz,  de  quopofuit  locofuo  F.  Y.  verfus  &c.  de  flacito  jurata  24  wi/r- 

[  293    ]  turn  ad  convincend.   12  de  placito  terra  \    quod  nota  bene.    Br. 
Garrantie  de  Attorney,  pi.  21.  cites  14  AfT.  2. 

Q.  In  fcire  facias  for  z  priory  in  the  writ  he  was  named  futteffor^ 

but  in  the  warrant  of  attorney  not^  and  yet  held  good.     TheJ.  Dig, 

87.  lib.  9.  cap.  8.  f.  3.  cites  Trin.  16  £.  3.  Variance  60.   ^ 

Br.  Carrant        |o.  In  pracipc  quod  reddat  the  demandant  appeared  by  attorney^ 

p?  x^Titcs  ^'^  becaufe  there  was  a  variance  between  the  writ  and  the  warrant 

s.  c.-I —     of  attorney^  a  nonfuit  was  awarded,     ^i.  Attorney,  pi.  20.  cites 

Thcl.  Dig.      .5  E.  o    24. 
8^.  lib.  9.       'J^         o      t 
cap.  S.  r.  4.  cites  S.  C. 

I  J.  If  fenu  covert  prays  to  be  rejiored  by  fpecial  writ  of  the 
Chancery  by  attorney y  there  the  warrant  of* attorney  of  the  Chancery 
ought  not  to  vary  from  the  record,  but  it  is  not  to  the  purpofe, 
Br.  Variance,  pi.  ic6.  cites  7  H.  4.  2, 
pr.  Garrant       1 2.  In  pracipe  quod  reddat  at  the  niji  prius  attorney  appeared 
acAttomey,  yj^^  ^^^  vouchee^  and  prayed  the  judge  to  record  //,  who  faidy  that  be 
S.C.  and   ,  bad  not  fpole  with  his  majler^  and  faid,  that  if  the  brother  of  his 
fays  the        mafler  would  record  ity  he  Jhould  be  attorney^  and  thereupon  the 
**cco^«:T*    Jnqueft  was  taken,  and  paffed  for  the  demandant,  and  after  came 
and  the  tJ.    the  brother,  and  irecorded  that  the  vouchee  would  have  the  at- 
xiant  over  in  torney  for  his  attorney,  and  at  the  day  in  Bank  the  demandant 
^H^V*?^    prayed  judgment,  and  the  other  faid  that  he  fliall  have  only  petit 
filter.       cape,  for  the  default  of  an  s^ttorney  is  a  default,  and  yet  the  de- 
mandant recovered,  per  judicium  ;  for  it  feems,  that  thofe  condi^ 
tional  words  never  came  in  the  record \  for  it  was  adjudged,  that  in 
as  much  as  it  appears  of  record  that  he  made  attorney,  therefore 
judgment  as  above  &c.     Br.  Attorney,  pi.  29.  cites  7  H.  4. 4. 

13.  Three  things  are  requiftte  to  the  making  of  an  attorney, 
I  ft.  The  agreement  of  the  attorney  to  be  attorney  for  the  party* 
adly.  The  agreement  of  the  party  to  have  him  for  his  atforney. 
3dly,  That  the  juftices  will  record  it  \  and  the  one  without  the 
others  is  not  fulHcient.  Per  Brian.     Mich.  7  H.  4.  4.  a.  pi.  22. 

14.  Debt  by  Alice  Bajf.  the  defendant  demanded  judgment  of  tha 
'  writy  for  Jhe^  before  the  writ  pur  chafed^  married  J.  Bajf,  who  died^ 

and  Jhe  married  J,  Cojf.  before  the  writ  purchafed^  and  after  J^ 
Coff,  diedy  and  therefore  Jhe  ought  to  be  nam^d  Alice  Cqff.  and  not 
Alice  BafF.  2xA  fpecial  warrant  was  recorded  by  Choke  J,  for  the 
defendant  for  attorney,  that  the  defendant  pofuit  loco  fuo  A,  F. 
ifgainji  Alice  Coff,  who  has  brought  writ  of  debt  againji  the  defendant 
y  name  of  Alia  Bajf,  and  iQ  a  fpecial  warranty  and  therefore 

woulc^ 
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Woutd  have  pleaded  the  mtfnofmer  of  the  plaintiff  by  attorney,  an^ 
becaufe  it  was  a  ftrange  warrant,  and  contriary  to  the  common 
courfe,  4  juftices  faid  that  they  would  be  advifcd  ;  but  it  is  faid 
there  in  the  margin,  thzt/uch  warrant  may  be  fuffered  for  a  ferrn 
pregnant^  or  a  corporation^  who  cannot  appear  in  perfon  \  but  contra 
here  where  no  fuch  mifchicf  is  (hewn.  Br.  Garrant  de  Attorney, 
pi.  27.  cites  5  E.  4.  108.  ^ 

15.  Warrant  of  attorney  by  mayor  and  commonalty  Jhallbi 
general  according  to  his  writ,  and  becaufe  it  is  that  the  mayor  and 
citizens  pofuit  loco  fuo,  he  fliall  not  plead  mifnofmer ;  per  Brian 
Ch.  J.  and  therefore  hejhall  have  in  fuch  cafe  fpecial  warrant  of 
attorney  by  their  very  names  of  incorporation^  and  then  the  attorney 
Jball  plead  mifnofmer ;  quod  fuit  conceffum,  per  tot.  Cur.  Br# 
Garrant  de  Attorney,  pi.  36.  cites  21  E.  4.  13. 

16.  The  warrant  of  attorney  of  the  vouchee  Jhall  be  fuch^  that 
A.  B.  the  vouchee  pofuit  loco  fuo  J*  B,  verfus  petentem  in  placita 
terne^  per  the  prothonotary ;  and  by  the  juftices  this  warrant 
(ball  ferve  him  againft  the  tenant,  if  the  vouchee  counterpleads 
the  lien  with  the  tenant.  Br.  Garrant  de  Attorney,  pi.  25. 
cites  3  H.  7.  13. 

17.  In  a  bill  of  intrufion  it  was  affigned  for  error,  that  the  re-  [  294  ] 
tord  IS  entered  inter  J,  C.  prafentem  hie  in  Curia  by  f,  S.  attorna^ 
tumfuumy  and  that  cannot  be,  for  it  is  oppofitum  in  obje£ix>,  that 

one  can  be  prefent  in  Court,  and  alfo  by  attorney,  fimul&femel; 
for  the  attorney  is  to  fupply  the  default  of  the  perfonal  prefencej 
to  which  it  was  faid  by  VVray,  Andcrfon,  and  Periam,  that  the 
matter  afGgned  was  no  error ;  for  there  are  many  precedents  in 
the  Exchequer  of  fuch  entries,  which  were  openly  fhcwed  in 
Court,  as  48  E.  3.  10  R.  2.  20  H.  7.  20  H.  8.  and  by  Manwood 
Ch.  B.  it  is  not  fo  abfurd  an  entry  as  it  has  been  objeSed,  for  if 
one  has  cm  'attorney  of  record  \n  B.  R.  and  he  himfelfis  in  the  Mar^ 
Jhalfea^  and  there  is  an  adlion  againft  him,  he  is  prefent  as  prifoner^ 
and  alfo  by  attorneys  and  by  them,  notwithftanding  that  here  ap- 
pears a  contrariety,  for  fuch  entry  properly  is  (praefentem  hie  id 
Curia  in  propria  perfona  fua)  yet  becaufe  many  precedents  are  ac<^ 
cordingly,  it  is  the  more  fafc  courfe  to  follow  them^  for  if  this 
judgment  be  reverfed  for  this  caufe,  many  records  (hould  alfo  hm 
reverfed,  which  would  be  perilous.  Le.  9.  pi.  12.  Mich.  25  &  26 
Eliz.  Cater's  Cafe. 

18.  Error  to  reverfe  a  common  recovery  in  writ  of  right  patent 
in  the  city  of  Worccfter,  for  that  fuch  a  one  pon.  loco  fuo  IV.  H, 
and  did  not  write  the  name  at  length,  but  it  was  at  length  in  the  plea 
roU\  it  was  infifted,  that  all  the  records  of  the  city  are  of  the  Janu 
form.  Shute  and  Clench  J,  held  it  not  good,  for  they  ought  to 
follow  the  courfe  of  the'  common  law  -y  and  the  reafon  why  his 
name  ought  to  be  put  is,  becaufe  if  he  appear  as  my  attorney 
withbutmy  authority,  I  may  have  an  a^Ton  on  the  cafe  againft 
him,,  whicfh  I  cannot  have  againft  W.  H.  Adjornatur.  Godb.  » 
73.  pi.  90.  Mich.  28  &  29  Eliz.  B.  R.  Bilford  v.  Doddingtbn. 

19.  Error  was,  that  the  entry  of  the  warrant  of  attorney  of 

2  the 


die  (tefihidaiit  MnBpanit  kco^  hut  fays  mi  (fia)  bttt  w  entr)^  Hetisf 
that  the  plaintiff  ponit  loco  fuo,  and  that  the  defendant  ponitloco 
fimiliter,  it  is  good  enough,  and  the  judgment  was  aflirmed. 
Cro.  £.  20 1 -pi.  29.  Mich.  32  &  33  £iie.  B.  R.  Yeoman  ▼* 
iSteniack. 

20.  A  littir  of  attorney  for  one  U  appear  to  an  aHion  is  good 
enough  hy  parol  to  fupport  a  judgment  given  thereupon  i  per 
Pinfent  prothonotary  of  C.  B.  Nota,  Stj.  348*  Mich.  1652. 
Prior  y.  Hale. 

(ti.  2)  Warrant  of  Attonitfj  to  coofisfs  Jadgmeot} 

good 

u  TF  warrant  of  attorney  be  gnkn  efier  the  eontinuanee-^day  to 
^  enter  up  a  judgment  as  of  the  term  preceding^  this  may  b^ 
well  enough,  if  it  be  dated  within  the  term ;  but  it  cannot  be  (6 
if  fuch  a  w^arrant  be  given  to  confefs  a  judgment  generally^  and 
dated  after  the  term.     Vent.  1 13.  Pafirh.  23  Car.^2.  B.  R.  Anoii. 

2.  By  the  pradice  a  warrant  of  attorney  before  tbe  ejfoign^daf 
to  enter  up  Judgment  as  of  the  preceding  term,  is  good;  per 
Holt  Ch.  J.  Cumb.  212.  Trin.  $  ^-  &  ^*  '^^  B*  ^*  Anon. 

3.  If  one  under  arrejl  givei  a  warrant  of  attorney  t»  confefi  i 
judgment  to  the  plaintiff,  no  attorney  being  by^  we  generallv  vacatd 
It ;  but  if  the  judgment  were  to  another  peffon,  as  ib  his  oail  &c. 
it  feems  to  be  oiit  of  the  rtile ;  per  Holt  Cb«  J.  Comb;  224^ 
Mich.  5  W.  &  M.  ill  B^  R.  Anon. 

(I)    At  tvhat  I'ime  a  Warrant  of  Attorney  xxiay  be 

tnteredi 


4     ^     s 

Fol.  290. 


ir.  Attor-    [x.  ^H£  Warrant  of  attorney  miy  be  entered  at  tf»f  time  befirt 

d«':l';cf    ^\M««^  4iE.3.i.b.] 

Warrantor  [2.  So  2L  wElrrant  of  attorney  may  b^  entered  at  any  time  after 
•ttomey  judgment  before  ally  Writ  of  errof  btoUgbu  D;  2  Eliz^  i8o;  48. 
I^aV^y  ^^^^^  ^cl  adjudged*     D.  j  Eliz«  225.  34.  admitted  and  ad-: 

time  before   judged.] 

jndgment,  ... 

•hd  even  after  ttfrU  tf  error  hroughu  if  there  be  lachet  ia  the  party  in  proiecutins  KU  writ  of 
triors  per  Doderidse  J.  clearly.     2  Roll  Rep.  x86.  Trin.  i%  Jac.  B.  iL        ■■  ■  Mar.  t£z.'  pi.  aot^ 

fc.  P.  per  Cur.  Mich.  17  Cai. So  after  error  afligned  in  B^  R.  tbe  warrant  of  alttoniey  wn 

received  and  entered  upon  record  tly  order  of  the  Court  of  C.  B;  Brownl.  46,.  Pafch.  is  }ac« 
Sheriflf  V.  Whltfander ;  and  fays  the  lifee  was  Pafch.  a  Jac.  Rot.  I956.  between  BACTHoaifa 
ANoSuXTHj  and  the  like  Mlbh.  i  Jac*  R(ft.  1306.  between  Snii^  and  Kent. 

In  debt  cr-  (:j.  J^  after  judgment  and  a  writ  of  error  brought  Returnable  in 
affinioL^at  J^^chaelmas  term^  and  nothing  done  therenpon,  not  pl^ofecufed,  and 
no  warrant  therefore  in  Eafter^ieirm  after  a  warrant  of  ittofney  may  be  en* 
of  attorney  ^^f^^  by  leafoh  of  the  bchcS  afore(iud.    I>.  i  Eliz.  i8o.  48. j 

wai  entered 


k  Aifli  a  ttrm.  Per  Williams  J.  this  it  a  clear  error ;  and  ruh  u*«i  made  pied /dictum  revtrftm 
tur  ;  hut  this  «o/  htin^  emteredof  rtcorjy  a  certiorari  was  granted  to  inform  the  Court  whether  an/ 
Warrant  of  attorney  was  entered,  and  when,  becaufe  it  might  be  entered  in  another  term,  and  good* 
and  it  was  the  oegleft  of  the  plaintiff  himfelf  in  the  writ  of  error  that  the  judgment  for  reverfal  was 
not  catered,     i  Bulft.  2i.  Pafch.  8  Jac.  inB.  R.  Smith  y.  Skipwith.  Cro.  J.  277.  pL  7. 

Pafch.  9  Jac.  B.  R.  the  S.  C.  and  it  was  held  by  all  the  Court  that  it  is  not  matbri^l  in  what  tenm  1 
it  b  entered,  fo  ic  is  entered  at  all,  and  therefore  it  was  ordered  that  the  reverfal  of  the  judgment 
kcftayed. 

[4.  Sa  ^^r  judgment  in  Banco^  if  the  defendant  againft  whom 
the  judgment  is  given,  brings  a  writ  of  error  ntumabU  the  firjl 
day  of  Trinitj'term }  but  the  writ  is  not  delivered  to  the  cleri  of  the 
Treafury  till  6  days  afier  the  day  of  the  return ;  in  this  cafe  the  de^ 
fendant  in  the  writ  of  errpr  may  put  in  a  warrant  of  attorncy/ir  the 
plaintiff  in  the  writ  di  error  by  leave  of  the  Courts  and  this  mall  be 
entered  accordi/igly*     D^  5  Eiiz.  225.  34.] 

[5*  if  a  man  recovers  by  judgment  againft  J.  S.  who  brings  a 
writ  of  error  the  fame  term  the  judgment  was  given^  though  the 
fame  term  the  record  is  in  the  breaft  of  the  judges,  yet  the  plaintiff 
fl>aR  not  be  received  (^er  to  put  in  a  warrant  of  attorney  for  him^ 
felf   D,  6.  7  Jpliz.  236.  58.  adjudged.^ 

[|6.  In  a  common  recovery^  if  the  original  be  returnable  oSfalis 
Micbaelit^  which  is  the  ^  Oftober,  and  the  dedimus  potejlatem  for 
the  defendant,  de  attornato  faciendo^  bears  date  1 1  O£lober^  and  the 
mittimus  diereof  in  Banco  bears  date  the  ^oth  of  OSfober^  which  is 
after  the  relation  of  the  judgment^  which  is  oSiabis  Mrchaelisy  and 
fo  the  warrant  was  dated  after  the  judgment  given^  contrary  to  the 
fuppcfal  of  the  writ  of  dedimus  proteftatem,  which  is  cum  breve 
nourumpendeat  coram  &c,  and  this  does  not  depend  after  judg* 
inent     I).  5  Elias.  220.  IJ.  per  Curiam,  Error. "[ 

7.  The  attorney  of  the  plaintiiF  who  had  judgment  to  recover  Br.  Garrant 
In  debt  uras  comniandedlo  the  Fleet^  becitufe  he  had  not  put  in  warrant  **[  ^^^P^r» 
ef  aU^rney  before  verdi^,  and  after  was  releafed,  becaufe  a  bill  of  it  s.'c.  *^^* 
iuas  found  in  the  Courts  which  was  not  inrolledj  and  the  plaintiff  Br.  Amend- 
recovered.    Br.  Attorney,  pi.  14.  cites  41  E.  3,  i.  r*Tatt7^ 

s.  c.  th*t 
It  was  left  in  the  remembraQcei  and  negleaed  to  be  catered.  «■■    ■■      Fitah.  Jud^mem,  pi.  8tf. 
•itfti  S)  C. 

81  Per  HuUe.  it  h  only  a  new  ufc  to  reverfe  a  judgment  for  [   296  3 
not  entering  of  the  warrstot  of  attorney  j  for  if  a  man  has  wafrant 
of  attorney  ty  oatent  which  is  of  record,  and  brings  it  in  his 
pocket,  proceis  fliall  not  be  reverfcd  tby  this^  though  it  be  not 
entered.     Br.  Garrant  de  Attorney,  pi.  q.  cites  8  H.  4.  3. 

9.  18  //.  6.  €ap»  9.  Every  attorney  who  hath  not  bis  warrant 
antered  upon  record^  in  allfuits  wherein  procefs  of  capias  and  exigent 
art  awarded^  the  fame  term  in  which  the  exigent  is  awarded  or  before^ 
and  is  ihenfore  attainted  By  Hie  examination,  for  every  time  he  fo  of-^ 
fends  he  jhaU  forfeit  ^Qs.  ^    ^ 

10.  If  warrant  of  attorney  be^«/  in  at  tbi  dijlringas  juratores^ 
and  was  not  put  at  the  term  of  the  tffues  joined^  yet  it  fuffices  if  a 
juiiice  records  it.  Br.  Garrant  de  Attorney,  pi.  29.  cites  4 
£•  4.  13.  per  Ghoke  J^ 

xii  And    . 


*9^  Sitmntf* 

T I .  ^nd  warrant  of  attorney  /iall  he  put  in  in  the  term  tn  whlci 
tbi  eiciient  iffiud  upon  certain  pain.     Ibid. 

12.  32  H.  8.  cap,  30./  2.  Knads,  that  every  attmmey  for  mrf 
demandant  er  plainttff^  tenant  or  defendant  in  any  anions  in  the  King^f 

faid  Courts^  Jball  deliver  bis  warrant  of  attorney  to  be  entered  of 
record  in  tbe  fame  term  when  the  ijfue  is  entered  of  record^  or  before^ 
upon  pain  of  forfeiting  to  the  King  i  o/.  and  further^  tofuffierfuch  im-^ 
frifonment  as  hy  tbe  Court  Jball  he  thought  convenient. 

13.  18  Eliz.  cap.  \\,f  I.  Ena^9  that  after  verdict  judgment 
foall  not  be  flayed  for  want  of  any  warrant  of  attorney, 

14.  18  Eli%.  cap.  t4-/-  3*  Lnads,  that  all  atto^nies  in  any 
iourt  of  record  Jball  deliver  in  the  warrant  of  attorney  to  he  entered 
or  filed  as  heretofore^  upon  pain  td  forfeit  loL  the  one  moiety  to  tbe 
^ueen^  and  the  other  moiety  to  Juch  officer  to  whom  tbe  warrant 
Jbould  be  delivered^  and  tofuffir  imprifonment  by  tbe  difcretion  rf  the 
Court. 

After  t  writ  15.  Aftcf  a  writ  of  error  brought,  and  error  aJJigned,  it  was 
rJan«?  a  iwoved  to  file  a  warrant  of  attorney,  and  granted.  Brownl.  46. 
irarrtntof    Trfn.  1 1  Jac;  OHvc  V.  Hammcr. 

ftttomey 

cannot  be  filed,  if  the  party  be  alh/e  that  made  the  warrant;  but  otherwifelf  he  be  dead.  Mar.  9^. 

p].  160.  Hill.  16  Car.  C.  B.— it  was  faid  to  be  a  rule  in  B.  R.  that  though  an  attvrney  be  dead^ 

yet  the  warrant  of  attorney  might  be  filed,  which  was  not  denied  by  the  Court  here.     Mar.  loj. 

pi.  1 77.  Trin.  17  Car.  Anon. Where  the  record  hy  tbe  iacbrs  of  tbe  fUintiffin  tbe  ivrit  ofrrror 

is  MCI  eenified  in  due  timti  there  the  warrant  of  attorney  fluU  be  filed  ;  per<^ur.  Mar.  122.  io 
pi.  201.    Mich.  17  Car. 

16.  A  wdrrant  of  attorney  may  be  entered  after  the  record 
femoved^  per  Cur.  obiter.  Het.  59.  Mich.  3  Car.  CJ.  B.  in 
Wolfe's  Cafe. 

17.  In  error  upon  a  recovery  in  C.  B.  it  was  afiigned,  that 
there  was  no  warrant  of  attorney,  whereupon  a  warrant  of  at-^ 
iorney  upon  award  of  the  exigent  was  certified ;  tho  Court  held 
that  this  warrant  is  fufficient,  and  all  the  prochonotaries  of  C.  B.  ^ 
certified  accordingly,  and  fo  judgment  was  affirmed*  Jo.  201. 
pi.  I.  Hill.  4  Car.  B.  R.  Sir  Robert  Howard's  Cafe. 

18.  If  a  warrant  of  attorney  be  to  enter  up  a  judgment  as  tf 
this  term  or  any  other  time  after^  the  attorney  may  enter  judgment 
at  any  time  during  his  life,  but  otherwifc  if  the  words  (at  any 
time  after)  are  wanting.  Mod.  i.  Mich.  21*  Car.  2^  B.  R. 
Mynn's  Cafe* 

It  11  deter*  19*  A  man  gives  a  warrant  of  attorney  to  confefs  a  judgment^ 
^tw^I  ^"^  ^'^'  before  judgment  is  confefjed^  this  is  a  countermand.  Vent. 
death;  but    310*  Pafcb.  29  Car.  2.  B.  R.  Anon. 

if  the  party 

diet  in  tbe  vacatioft,  the  attorney  may  enter  up  the  judgment  that  vacation  as  cf  the  precedent  term^ 
and  it  is  a  judgment  at  the  common  law  as  of  the  precedent  term,  though  it  be  not  fo  upon  the 
ftatute  of  frauds  in  refped  of  pttrebafors  but  from  the  figning  it ;  fo  thit  this  judgmertt  being  a 
judgment  at  common  law  as  of  Hilary  term«  if  the  roll  had  been  brought  in  before  the  eflbign  day  of 
F.after  term*  it  would  then  have  been  a  judgment  entered  when  the  party  was  alive,  and  therefore 
good  without  queftion,  per  Holt  Ch.  J.  but  becaufe  of  the  mifchief  to  purchafors  by  fruftrating  the 

C^-. _     1  ftatutc  of  frauds,  and  the  a^  for  docquetting  of  judgments,  the  Court  vfwxM  not  iJlow 
^^1     -J  the  filing  it  after  the  effoign  day  of  Eafter  term,     i  Salk.  87.  pK  6.  Hill,  i  Anfl.  B.  R, 
Oades  v.  Woodward.*— ^3  Salk.  116.  S.  C.  If  a  man  gives  a  warrant  of  attorney  /•  confejk 

m  judgment  tbe  ijt  day  of  tbe  term,  and  dies,  it  may  well  be  eatered  any  time  that  term,  according 

to 


attorney  »97 

teShelly't  Cafe*  tnd  die  Dean  of  SaUAury't  Cafe  {  per  Cur.    €  Mod.  86.  Mkh.  i  Ann.B.  R. 
Aooa. 

20.  By  the  courfc  of  the  Court  judgment  cannot  regularly  be  5- P-  ^"<i 
entered  on  a  warrant  of  attorney  after  the  year  without  motion;  /^^^'  ^ 
refoived.     Cumb.  226.  Mich.  5  W.  &  M.  in  B.  R.  Anon.  hfiff^i-uhtg, 

cfpeciall)  th!e 
defendant  or  the  conufor,  as  alfm  tbmt  the  itht  h  npt  fatttfitd\  and  thereupon  the  Court  mide  a  rule 
accordingly.     2  Show.  2^2.  pi.  259.     Mich.  34  Car.  2.  B.  R.  Pagram'i  Cafe. 

21.  4  &^  5  Anrux^  <ap.  i6»^  3.  Ena£ts,  that  the  attorney  for  the 
plaintiff' or  demandant  Jhall  file  his  warrant  of  attorney  the  fame  term 
he  declares  J  and  the  attorney  for  the  defendant  or  tenant  jhall  file  his 
warrant  of  attorney  the  fame  term  he  appear s^  under  the  penalties 
inflicted  by  any  former  law  for  default  <f  filing  their  warrants  of 
attorney, 

22.  It  is  time  enough  to  file  warrants  of  attorney  any  time  be- 
fore final  judgment,  per  Cur.  and  they  laid,  that  the  plea  is  de- 
pending till  judgment  final  is  given,  and  the  warrant  is  to  be  in- 
tended previous  to  the  appearance,  though  net  filed.  Gibb.  19 1» 
pi.  4*  Hill.  4  Geo.  2.  B.  R.  Brook  v.  Manning. 

(K)     For  whom  he  may  be  Attorney.     [Or  who 

may  be  Attorney  for  whom.] 

[i.  TN  an  aSfion  by  the  commonalty  of  41  town^  one  of  the  commu^  Br.Corpo- 
^  nity  cannot  appear  as  attorney  for  the  commoiiaity  ;  for  be  p^^^^'citps 
is  party  to  the  action.    3  H.  6.  43.]  s.  c.  wh.re 

this  excep- 
tion was  taken»  fed  adjomatur.     But  Brooke  fays,  it  feem$  clearly  that  he  may  well  be ;  tor  ^hc  u^  t) 
kappean  eifewhere,  that  one  of  the  commonalty  may  iuicod^  the  manor  and  commonalty*  Br. 

Attorney,  pi.  5.  cites  S.  C.  &  adjornatur  ;  and  Brooke  fayf,  See  tie  Corporations^  fevcral- cafek  wiiX 
pcove  that  ii  may  well  be. 


(K,  2)      Attorney  at   Law.     Ads  of  his,  what 
juftifiable.     And  in  what  Courts  he  may  ad:. 

I.    A  N  attorney  may  hi  afolicitor  for  his  clients  in  other  courts  as  J*'-  *©•• 

•^  well  as  in  the  Court  where  he  is  an  attorney,  and  a  pro-  jl'n'i^roey 
mifeto  pay  him  for  it  is  lawful,  per  tot.  Cur.  Cro.  C.  159.  mayiawfuUy 
pi.  8.  Pafch.  s  Car.  B.  R.  Thurlby  v.  .Warren.  f^»i«t* 

"*  '  caufein 

Chancery;  rcfelved.     Mar.  78.  pi.  113.  Mich.  15  Car.  Kel  way's  Cafe. 

2.  Tht  Reward  of  an  inferior  court  refufing  to  let  an  attorney  of  The  Court 
fi.  i?.  appear fm-  the  defendant^  in  an  aSiion  in  that  court,  he  moved  ^**<*».  *«:**- 
that  the  attornies  in  the  Courts  at  Weftminfter  might  pradife  in  B."R!Qiouid 
>ny  inferior  court,  and  that  they  had  not  a  prefcription  or  charter  ^  allowed 
for  any  certain  number  of  attornies  of  their  own,  and  to  exclude  [    ^^  1 
others ;  but  bccaufc  it  was  the  general  ufagc  of  thofc  Courts  to  »P".<^jf«»n 


roQit,  cither  (affcT  no  attomics  hut  their  own  to  pradife  there^  thai«gh  Aff 
m  the  Mar-  c^^^t  fcemcd  to  iRcHnc  that  they  oueht  not  by  law  to  refufe 
elfcwhere  Others,  yet  the  Court  would  advtle.  i  Vent.  ii.  Hill.  20  oc  21 
(except  in     Car.  2.  B.  R.  Gilman  v.  Wright. 

TAMil^n  Sec. 

\^hich  are  by  parlianrent]  but  becaufe  the  attormey  in  this  cafe  was  of  ill  fame,  the  Court  «wil^ 
i.ot  intermeddle.  Sid  410.  pi.  4.  S.  C.  and  r*y»,  tha:  in  Mich,  following  was  the  following  Cafe,- 
vjr.  The  proshonotary  of  Stepney  Court  (which  is  a  newly  eredled  Court)  refufing  to  admit  at 
aitornty  of  B.  R.  to  appear  far  hk  client  there,  the  Court  of  B.  R.  dtreQtd  him  to  ^ring  an  aBitu 
againft  the  protSonoury  for  furh  rrfrnftly  and  the  Court  faid,  that  artornies  here  (hall  be  allowed  to  be 
artornies  in  all  inferior  couru  that  are  by  patent,  though  their  patent  eiprefsiy  fays  there  ftall  be 
hut  fo  many,  and  thjfe  tJ  be  admittsd  by  fuch  perfons  as  in  Stepney  and  the  new  Court  of  Marihalfea, 
Si  J.  410.  Haftmg's  Cafe.  '  Mod.  ij.  pL  6r.  S.  C.  and  the  Court  inclined  accordingly.— 

z  ICeb.  584.  pi*  1 26.  the  Court  faid  an  attachment  ougbt  to  go  ;  hut  aiijomafor. 

• 

(K.  3)     Privilege  in  Adtions,  and  as  to  Offices. 

f.  TpHE  Court  (abfente  Morton,  &  dubitante  Rainsford) 
'*  granted  a  writ  of  privilege  to  an  attorney,  though  he 
was  obliged  hy  bis  Unure  to  be  Lord's-  Reeve  \  for  the  privilege  i» 
prefumed  more  ancient  than  the  creation  of  the  tenure,  or  at  leait 
fhall  be  preferred,  in  as  much  as  it  concerns  th^  adminiftration  of 
juUice.     Vent.  29.  P-fch.  21  Car.  2.  B^  R.  Stone's  Cafe. 

2.  And  per  Keiynge,  an  attorney  cannot  be  amerced  for  rtOf 

doing  fuit  to  his  Lord^s  Court  at  fuch  time  as  his  attendance  is 

required  at  Weftminftcr.     Vent.  29.  per  Kelyngc.  Pafch.  W 

Car.  2.    B.  R.^ 

But  if  Ke  2.  Attorney  rs  at  eisHion  to  fue  either  by  original  or  by  privi- 

^h.ai°he"'   ^^SC.     Vent.  199.  Pafch.  24  Car.  2.  B-.  R.  beaman  v.  Dee. 

m  Jl  declare 

as  omen  do,  and  not  upon  bis  pririlege.     2  ttft,  39.  S-.  C. 

2 Salic.  544.  4.  Where  an  attorney  \s  joined  with  others  in  an  aHion  he  {hall 
6!^amhwait  ^"^^  "°  privilege.  Vent,  298.  Mich.  28  Car.  2.  B.  R.  Molya 
T.  Biac-       V.  Cook. 

IcerKy.  Hfll. 

•i  W.  3.   B.  R.  the  S.  P. ^12  Mod.  163.  mn.  ^W.  3.  in  Cafcof  Broadwaite  v.  Blackcrby 

aud  Perkins. 

5.  Attachment  of  privilege  is  but  as  a  latitat,  not  as  an  original  ^ 
per  Holt  Ch.  J.  Show.  376.  Trin.  4  W.  &  M.  Rudd  v.  Berkcn- 
head. 

6.  Filing  hail  by  attorney  defendant  docs  not  wft  Wm  of  his 
privilege,  and  though  it  gives  others  an  opportunity  to  deliver 
declaration  againft  him  by  the  by,  according  to  the  courfe  of 
B.  R.  yet  that  pradice  extends  not  to  exclude  fuch  defendant 
from  any  advanuge  by  pleading  to  the  jurifdiSion  of  the  Court, 
or  otherwife ;  but  per  Cur.  if  the  defendant  had  waived  his 
privilege  by  pleading  in  chief  to  tbifirji  a^ion^  and  the  plaintiff  in 
an  after  a<SHon  had  ihewn  that  waiver  in  his  replication,  then  the 
defendant  would  have  been  oufted  of  his  privilege  in  fuch  ad  ac- 
tion, becaufe  a  waiver  of  privilege  in  a  prior  action  depending  i» 
B.  R.  is  a  waiver  in  all  other  adions  commenced  in  that  term. 
Carth.  377.  Pafch.  8  W.  3.  B.  R. -Bands  r-Bodinncr. 

3  7-^ 


7.  If  an  attorney  of  C.  B,  is  in  aSlual  cu/tody  of  the  marjhall  of  ^2  Mod. 
fi.  R,  by  procefs  there  he  cannot  plead  his  privilege  in  any  adion  w^Vs  C. 
on  any  bill  filed  againft  him,  for  if  he  fliould  there  would  be  a  by'ihc  rime 
ftiilure  of  jufticc,  per  Cur*  Carth*  378.  Pafch.  8  W.  3.  B.  R.  ^^f^e.  anJ 
Bands  V.  Bodinncr.  fB°^f„r 

— 1  Salk   I. 
S.  C.  by  name  of  Jooes  v.  Bodiner. 

8.  If  attorney  of  C.  R  is  brought  into  B.  R.  at  tht  fult  ^an  [   299  ] 
attorney  there,  which  is  an  eftoppel  to  the  defendant's  privilege, 

feven  in  fuch  cafe  the  defendant  (hall  be  oufted  of  bis  privilege  in 
all  other  aflions  commenced  againft  him  in  R,  R.  in  the  fame 
term,  becaufe  the  jurifdi£lion  of  B.  R.  is  attached  upon  him  by  the 
firftaAion.  Carth%  378.  Pafch.  8  W»  3,  B  R.  Bands  v.  Bodinner. 

9.  Being  in  atjlody  of  the  marjhal  on  hail  filed^  unlefs  /";;  aSlual 
<itJlody^  does  not  hinder  an  attorney  of  his  privilege.  12  Mod. 
113.  Hill.  8  W.  3.  Bands  and  Stone  v.  Bodinner. 

1 0.  Bill  cannot  he  filed  againft  an  attorney  in  vacation^  for  you  a^alk.  544. 
muft  declare  againji  him  as  prefent  in  Courts  to  which  the  Court  Pj*  5;  ^'**'^* 
agreed  ;  and  Mr,  Afbton  and  Sir  Samuel  Aftitree  certified  the  BUckcrby. 
practice  to  be  fo,  and  that  it  was  never  ufcd  to  file  a  bill  in  vaca-  S.  C. 
tion  ;  for  to  be  a  bill  of  a  fubfequent  term,  the  bill  muft  be  filed 
fedente  Curia  the  laft  day  of  the  term.    1 2  Mod.  163.  Hill  .9  W,  3. 

Broad wite  V\  Blackerby  and  Perkins. 

1 1 .  Bill  againji  an  attorney  mujl  be  filed  in  full  term^  and  it  is  ^t  may  He 
hot  enough  that  it  (hould  be  on  any  of  the  eflbign  days.     6  Mod.  j'^**  ""T- 

•     ^     rr-ii  ADDA  o  /  day  within 

106.  Hill.  2  Ann.  B.  K.  Anon.  the  term, 

and  if  there 
irt  4  days  of  Ae  term  to  cdme,  one  may  ferve  rales  tepon  it  that  term,  hut  if  the  declantion  he 
in  Eqfitr  vacation^  which  is  indeed  a  declaration  of  Eai^er  term,  the  defendant  (hall  have  -4  dayi 
in  Trinity  term  (o  plead,  and  one  it  not  confiaei  to  4  days  to  plead  in  abatement^  but  he  has  the 
whole  term  of  which  the  declaration  is  delivered  ;  but  if  he  has  4  dayi  in  tht  term  af  'which 
the  declaration  rV,  he  ihall  not  (lead  in  abatement  the  next  term ;  per  Cur.  6  Mod.  x;5.  Trio« 
3  Ann.  B.  R.  Anon. 

12.  If  an  attorney  is  refponfible,  and  juftifies,  and  a  houfe- 
keeper,  then  he  is  good  hail  though  he  is  an  attorney ;  but  the 
meaning  of  the  rule  was  that  he  ihould  not  be  taken  as  good  bail 
Uierely  by  his  being  an  attorney.  8  Mod.  388.  Mich.  11  Geo, 
Brown  v*  Combs. 


(L)     What  fliall  be  faid  to  be  a  Removal  in  Law* 

[i.  TF  the  tenant  makes  an  attorney  in  Banco,  and  after  conufance  •  jg^^  l^rroti 

^  of  this  plea'is  demanded  by  afranchife,  and  granted,  the  pl»  64.  cites 

attorney  (hall  continue  attorney  for  him  in  the  franckife  aifo^  without  ^;^' f:'^  .^' 

»  ^  J  •f  ^  J        J  acccrdini?lv  * 

Other  making,  and  he  is  his  attorney  there  m  facto  before  othe^r  but  the  at-  * 
removal,  for  the  conufance  is  granted  to  hold  plea  as  the  juftices  torneyisrot 
ought,  if  this  had  not  been  granted.  *  21  Ed.  3.  45.  b.  61.  21.  ^^tU^j^^f 
Aff.  pi.  17.  adjudged.]  •  chife!— * 

*  V  »  Br. 


*99  9ttotne?r 

Fr.  Attorney,  pi.  };•  cites  ^.  C.  ft  S.  P.  accordingly,  nor  is  he  bound  to  go  with  him  to  the  nift 
prills  en  pais,  nor  does  a^hoa  of  difceic  lie  againft  hiih  for  any  fuch  abfence.  Fio.  Keceigt^ 

pi.    5  •.  S.  C-  Br.  Cjirafance,  pi.  i$.  cites  S.  C.  &  S.  P.  awarded  accordiagly.    quod  oora» 

that  this  is  of  record  io  the  franchii'e,  and  fct  the  warrant  was  not  fent  to  the  franchife,  nor  it  wa^ 
not  comprifed  in  the  record  which  was  leoC  to  tho  txanchife  dMC  he  is  attorney  theie»  nnd  yet  juds« 
nient  as  above. 

[2.  So  if  after  the  contrfance  granteij,  a  rt-fummms  be  fucd  for 

Che  fafter  of  right  tiicrc  in  the  Court  where  ihis  was  granted,  he 

continues  attorney  for  him  there  alfo  upon  the  firft  reuiiier.     21 

Afl.  pi.  17.  21  Ld.  3.  61.  h.] 

fe'jpi!  pi  f  3"  If  yw^'w^"'  l^c  given  in  Banco  againft  the  demandant,  and 

1?  .citcsii  this  is  reverfed  in  B.  R.  for  error  in  the  procefs ;  the  attorney 

1.3.^5. s.p.  which  the  tenant  had  in  the  firft  plea  fhall  continue  hh  atrornejr 

[    3P^  ]  nov7  in  B.  R   to  anfwer  to  the  original.     21   Aft  pi.   17.  21 

Ed.  3.  61.  b.] 
I*r.  Garrant       4.  In  ditir.ttfy  the  plaintiff  made  attorney  and  cauntedy  and  the 
de  Attorney,  defendant  aliened  tivery  to  him  by  the  plaintiff  and  J.  N.  and  prayed 
L  cV  *^*^*  garnifhttient^  and  had  it,  and  he  appeared^  and  xh^  plaintiff  would 
have  counted  aeai^Jl  him  lyy  the  fame  attorney^  and  he  (aid  that  the 
warrant  of  attorney  ihall  not  ferre  againft  him  ;  and  per  tot.  Cur. 
the  warrant  (hall  ferve  well^  quod  nou.     Br.  Garrant  dc  Attor- 
ney, pL  6.  cites  7  H.  4.  3. 
Br.  Garrant       5.  jfnd  pcv  Brcn^h.  in  writ  of  ward  the  plaintiff  fnade  attorney^ 
oeAiiorncy,  ^he  defendant  traced  enterpleadery  bccaufe  J-  A^.  had  brof^ght  fuch  a 
pl.  45.  cues  ^^-^  ^jr  ^f^g  yj^^  ward^  the  warrant  fliaU  ferve  againft  the  other 
plaintiff  upon  enterplcader ;  bi>t  Rickhili  contra  3  but  per  Skrene^ 
where  the  defenditnt  in  replevin  makes  attorney  ogainjl  the  plaintiffs 
and  avows  upon  ajlranger^  the  warrant  ftiaJl  lervc,  and  fo  it  feems 
to  be  law,  that  a  warrant  of  atiorney  againjl  the  Unant  fhail 
ferve  agaivji  the  ^ouehee  or  prayee  in  aidy  for  there  is  privity .^  Ibid. 
6.  Where  a  nran  maJtes  attsmey^  and  after  the  parol  is  put 
wkhout  day  by  protejlatloti^  by  which  re-fummons  isfuedy  the  tenant 
at  the  day  cannot  be  cfToigned,  for  he  has  attorney  in  Court,  and 
fo  fee  that  he  remains  notwithftanding  the  parol  be  without  day  ^ 
for  the  refummons  is  to  renew  the  writ  record,  in  which  he  is 
attorney.     Br.  Attorney,  pK  39.  ekes  19  H.  6.  57. 
T  Saik.  799.       ^.  A  warrant  of  attorney  made  by  a  feme  fole  to  confefs  a  judg-^ 
Q^vv!^!^*^^'  wf^«r,  is  revoked  by  marriage  \  but  otherwife  of  a  warrant  made 
Anon,  ac-     to  her.     z  Salk.  117.  pi.  9.  Hill,  x  Anns  B.  R.  Anon. 

cordingly  as 

'0  the  hrii  point,  hecaufc  In  that  cafe  the  huiband  would  be  charged. 


(M)     What  fliall  be  faid  an  Expiration,  or  Deters 

mination  of  the  Letter. 

[l.  TN  debty  if  the  defendant  wages  his  lev  by  attorney^  at  the 
^  day  that  he  hath  to  make  his  law  the  attorney  may  pUmd 
the  rdeaje  of  the  plaintiff  after  the  laft  eontinuame,  22  E  .  3* 
Attorney  92.  For  his  warrant  was  not  decermined,  ihoUgi  ias 
ir.after  ou^ht  to  make  his  law  irt  perfon.] 

[2.  Io 


fllttctne^  3^<> 

f».  In  cW,  after  judginent  gxvtn^  the  attorney  of  Ae  plaintiff  In  Wr^/ihe 
Mnnot  reUaj€  the  damagis^  becaufe  his.*  power  after  the  judgment  ^^J^l^l 
IS  determined.     4  £d.  3.  Itinere  Darb.  titulo  Attorney  1$.  ad-  Uv*.  by 

judged.]  which  the 

p  ainti£  >•*• 
fn^rrrd  hi^dcht,  and  hit  damages  as  he  had  counted  ;  Init  the  atftrmry  rthtfed  hit  tUmagn  ro  lOCJ, 
Quod  nota.     Br.  Attorney,  pi.  it.  cites  46  fi   3.  |6.  ■  ■  ■      Br.  A^^l^n^y•  pi.  ^J.  cites  S.  C. 

*  RM\  Ch.  J.  coaccired  the  warrant  ot'  attmncy  not  determined  by  jndgmenc  given  in  the  fuit  in 
which  he  was  retained ;  for  ths  fuit  is  not  determined,  becanfe  the  attorney  after  the  judgment  is  to 
he  called  to  fay  why  execution  ftould  not  be  made  againft  his  client,  and  he  is  trailed  to  defend  h:;s 
tfient  as  far  as  Kc  can  from  the  execution.     €ty.  4x6.  Mich.  1654.  Lawrence  v.  Harrifon. 

• 

[3.  If  a  nt'jn  recovers  damaget  in  trffpafi^  and  the  defendant  BythejuJ?- 
comes  upon  the  exigent^  and  fays  he  hath  'agreed  with  the  plaintiffs  Ihraetln- *^ 
the  attorney  of  the  plaintiff  iliail  not  be  receiired  to  ackwuwledge  dantthe 
this^  becaufe  his  power  is  ended  by  the  judgment  giiren«  34  £d«  3*  [  30 1    ] 

Attorney  95.  adjudged.3  warranto* 

detern^ired  ;  for  thereby  placitum  terminatur  unlefs  onU  to  foe  eYfcn  ion  (^ which  is  the  fiuir  of  rhc 
jad^ment)  within  the  year;  and  if  he  lues  out  executon  within  the  year,  he  may  profecule  ih* 
&me  alitor  the  year ;  bu<  if  he  does  not  fue  oot  the  execution  within  the  year*  then,  after  the  year  is 
ended,  alter  judgment  his  warrant  of  attorney  is  oetermiQcd.  2  lud.  378  -^— S.  P.  Ax;,  and  agiccd 
ky  Coke  Ch.  J.     Roll.  Rep.  366. 

[4.  But  if  the  attorney,  after  judgment  given  for  his  matter,  s.  p.  and  it 
receives  the  money  levud  upon  the  execution^  he  mety  acknowledge  fa-  |^"eTa!l"' 
tisfaciion.     P.  14  Jac.  B,  R.  per  Cokc.J  dcJivcrei 

the  fame, 
•r  the  goods  taken  in  erecution  to  the  plaiotif  himfelf;  for  tb«  refceipt  of  the  attorney  is  in  Ih*^ 

bis  own  refceipt.     Godb.  Z17.  pi    ;Ti.Mi4:h.  1 1  Jjc.  C.  B.  in  Cafe  of  Slrowbridge  v.  Archer. 

S.  P.  and  this  without  any  new  wanauc,  becaufe  it  is  for  the  pUintilf 'sbeneilt,  but  oiherwife  it  is  if 
k;  acknowledges  fatisfa^ion  \iritbout  fuch  refceipt,  Arg.  Quod  fuitconceflum,  per  Coke  Ch.  J.  Roll. 

Rep.  \hft.  Pafch.  14  Jac.  B.  R. See  tit.  Actions,  (T)  pL  1.  AUar  judgment  the  attorney 

on  record  may  receive  and  acknowledge  fatisfadion  by  virtue  of  his  former  warrant;  per  Cur.  ii, 
W.id.  4,0.  HilL  i-t  W.  &  M.  Anon. 

[5.  So  after  judgment  the  attorney  of  the  plaintiff  may  ac-  ^J^^r  jwjg^ 
knowledge  fatisfadtion,  although  he  receives  none  of  the  money,  ^^^^^l^^" 
P.   la  jac.    B.  R.  faid  by  the  clerks  that  it  is  the  commun  record  may 

OOUrfc.l  receive  and 

JdllsfaQ'tQH  by  virtue  of  his  former  warrant.      11  Mod.  440. S.  P.  accordingly  hy  the  clcrk<, 

ail  J  Doderidge  agreed  that  it  mi^ht  well  be,  but  Coke  f.emed  e  contra.     Ibid.  36;.  pi.  ii^.  PaUb. 

14  Jac.  B.  R.  in  Cafe  of- Payne  v.  Chute. See  lie.  A^ons  ^1 )  pi.  i. 

[6.  If  one  man  makes  another  his  general  attorney  in  all  pleas  *  The 
/•  hold  till  a  certain  time^  and  after,  hefore  the  time  expired,  he  appears  SP^f^f  ^^,  ^ 
w  an  aSlionfor  him ;  and  after  pending  this  plea  the  time  pafjes^  yet  if  an  a-ior- 
his  warrant  is  not  determined  ;  for  he  wtio  is  attorney  at  one  timey  y-^y  «•  urs  a 
is  an  attorney  at  all  times  pendino  the  plea,  if  he  be  not  removed.  "*'^  "°  . 

,,,  .-^  _«  ^  «^'  oinercanin- 

15  Ld.  3.  Attorney  70.]  termedale 

without  tho 
confcnt  of  the  other,  or  his  death,    s  Roll  Rep.  456.  Trin.  z  Jac.  B.  R« 

7.  A  tnan  recovered  damages j  and  had  capias  ad  fatisfac.  againfi 
tit  defendant  for  malice^  where  the  defendant  tendered  the  money  in 
Gftirt^  and  upon  this  furmife  the  atlorney  of  the  defendant  was 
impelled  to  receive  the  money,  and  fupcrfedcas  was  -war Jed ; 

'♦  Y  3  q^o^ 


3o^  atfwtici?* 

qtiod  nota ;  and  therefore  it  feems  that  the  warrant  ^  aOdrmy  ef 
the  plaint'ijfxs  net  expired  by  the  judgment.     Contra  of  the  war- 
rant of  attorney  of  the  dtfrndant^  as  it  is  faid.     Br.  Garranc  de 
Attorney,  pi.  48.  cites  22  E.  3.  Fitzh.  Suggeftion,  19. 
B*^.  Oarrant  .      8.  in  fcire  facial  upon  a  fine  the  tenant  made  default^  and  ttV9 
of  Attorney,  ]jarons  and  thc'tr  fevtci  prayed  to  be  received  injure  uxorum^  and  the 
\'c\  refceit  traverfed^  zn6  found  furety  of  iflUes,  and  at  the  venire  facias 

Br.  Actor-     the  pray  ees  appeared  ly  attorney^  and  the  plaintiff  alleged  that  the  om 
^:>''  t'}?'    baron  was  deady  oTid  demanded  execution  of  the  Wfiictyy  and  ^c  fenu 
was  demanded  J  and  did  not  come\  and  it  was  held  clearly  that  the 
warrant  cf  attorney  is  expired,  and  after  writ  of  the  Chancery  was 
Jhewny  rehearfmg  that  they  were  received^  and  that  the  baron  was^ 
deady  andthejeme  ficky  and  commanded  them  to  receive  them  by  attor-^ 
ney^  zjnA  becauje  the  writ  rehcarfed  the  refceipt  where  the  refceipt  was 
traverfedf  therefore  it  was  held  a  void  warranty  by  which  he  vouched 
another  warrant  in  the  Chancery,  2Lnd  pending  tlif  in  debate  the  ferns 
ccme  the  next  day^  and  prayed  to  be  received^  and  was  received  j  and 
the  opinion  of  the  firft  warrant's  being  void  was  changed,  and 
that  it  is  good  for  the  feme ;  as  \n  quare  impedit  by  haron  and 
feme,  who  are  by  attorney,  if  the  baron  dies  the  warrant   rc- 
r  302   1  m^ns  'y  atid  that  upon  refceipt  (hall  be  newpleoy  new  iffucy  and  new 
procefsy  and  that  tiie  pray  ees  cannot  fever  in  anjwir,     Br.  Refceiptj^ 
pi.  34,  cites  7  FI.  4.  19. 
Thevtar^         g.  A  man  was  condemned  in  debty  and  exigent  ad  fatisfac.  was 
rant  of  the    ^^ardedy  and  came  the  attorney  of  the  plaintifK  and  wouiel  have 
atton.cy  it-   confejfed  thejattsjaaion  of  hts  mnjcer  after  the  year  ;  and  by  all  the 
mains  to  Jue  jufticcs  his  warrant  is  expired  after  the  year  to  confejs  anyfatisfa£}ion\ 
executtoH       ^^^  j^j^  Warrant  remains  to  jue  execution  as  well  after  the  year  as 
facias  or       before  &c.  if  theprocefs  of  execution  was  commenced  within  theyear^ 
fcire  facial     by  which  he  made  a  new  warrant  to  confefs  &c.     Br.  GarranC 
P:::t    de  Auomey,  pi.  a-,  cues  33  H.  6.  49. 

hot  ajter 

the  ycar.Bf.    Attorney,  pi.  ii.  cites  34  H.  6.  31.-: Br.  Garrant  of  Attorneyy  pi.  3.  cites  S.  C. 

1  Inft.  373.  fays  that  by  the  judgment  againft  the  defendantthe  warrant  IsdctermiQcd  ;  for 
thereby  placitum  terminatur  but  only  to  fue  exccuiion,  which  is  thefruitof  the  judgment,  within  the 
year,  and  if  he  fues  ou!  execution  within  the  year,  he  may  profccute  the  fame  jifcer  the  year."  •  ' 
Jenk.  53.  at  the  end  of  pi.  ico.  S.  P. 

10.  Jnd  by  the  reporter  the  firfl  warrant  Jhall  not  fer%e  to  fue^ 

fcire  facias  ajter  the  year.     Br.  Garraiit  de  Attorney,  pi.  2.  cites 

33  H.  6.  49. 

Br.  Carrant       1 1 .  Where  the  defendant  is  condemned  in  debt  at  the  fuit  cf  the 

of  Auorney,  j(j„g^  j^d  gets  rekafe  or  patdony  the  warrant  of  attorney  is  expired 

s.  c.-^*    to  plead  it.     Br.  Attorney,  pi.  1 1.  cites  34  H.  6.  31, 

Br  Charter 

de  Paruofi>  pi.  ri.  cites  S.  C. 

# 

T.T.  Saver  i2.  In  pracife  qucd  reddat  the  tenant  and  his  attorney  made  de^ 

-^  ^r  die'  ^^    /^"*'  ^^  ^^^  ^^f'  f^^^^  '^  P^^h  ^^  excufed  it  by  increafe  of  water  at 

S.  C.  the  uay  in  Banky  fo  that  he  or  his  attorney  could  not  come  without 

drtPiicr  of  life  ;  and  it  was  held  by  fome,  that  this  plea  cannot  be 

pleaded  by  attorney  j  for  his  warrant  is  expired  by  his  default  at  the 

day 


attor^e^  y>^ 

daj  of  ntjipriusy  and  therefore  cannot  be  pleaded -but  in  perfon. 
Quaere  inde.     Br.  Garrant  de  Attorney,  pi.  20.  cites  38  H.  6.  31. 

13.  The  plaintiff's  attorney ^  after  judgment  In  debty  cannot  ac* 
hanvUdge  fatisfa£lion  within  the  year  ;  for  as  to  that,  his  warrant 
expires  by  the  judgment  5  but  his  warrant  continues  as  to  fuing 
execution  within  the  year,  but  the  defendant's  warrant  utterly  ex- 
pires when  judgment  is  given.     Jenk.  53.  pL  100. 

1 4.  Defendant  at  8  o'clock  in  the  morning  gave  a  warrant  of  7  Mod.  95. 
attorney  to  confefi  judgment  in  debt  to  the  plaintiff,  and  tft  JO  o'clock  |'  p'  * . 
before  judgment  ftgned^  died^  but  refolvcd  it  was  well  obtained,  it  HoU  Ch.  J. 
being  for  a  good  debt.     Raym.  1 8.  Trin.  13  Car,  2.  B.  R.  and  that  riie 
Andrews  v.  Showell.  -courfe  hte 

.  ^  /•/••»•  IT      been  10  time 

15.  A  warrant  of  attorney  to  conftfs  a  judgment  is  not  revocable^  outof  miai. 
and  the  Court  wiij  give  leave  to  enter  up  the  Judgment,  though 

the  party  does  revoke  it;    per  Holt  Ch.  J.     I  Salk.  87.  pi.  6. 
Hill.  1  Ann.  B.  R.  Oades  v.  Woodward. 

16.  Upon  a  claim  of  conufance^  or  upon  a  writ  of  error^  fiut. 
attorney  continues.  Arg.  cites  21  E.  3.  61.  But  Holt  Ch.  J. 
denied  that  the  attorney  continued  upon  the  writ  of  error. 
2  Ld.  Raym.  Rep.  896.  Trin.  2  Ann. 

17.  A  warrant  of  attorney  to  appear  for  the  plaintiiF  in  an  Car'h.  447.  , 
adion  againft  the  principal  was  granted  to  J.  S,  and  the  plaintiff  ^^'^^-  '° 
had  judgment,  and  upon  return  of  the  fci,  fa.  againji  the  bail  ap*  i,ut  s.  P. 
peared  by  *J.  S»  his  old  attorney^  who  acted  as  fuch  through  the  docs  not  &p- 
whole  without  having  any  new  warrant ;    and  upon  execution  ^^^'J^    ^ 
awarded  againft  the  bail,  and  error  brought.  Holt  Ch.  J.  faid,  pi.V  Mkhl 
that  any  one  might  fue  out  the  fci.  fa.  and  therefore  J.  S.   might  •  Annae 

do  it,  but  that  when  the  fcire  facias  is  returned,  then  the  plea  be-  |p'J^"' 

gan,  and  a  new  warrant  of  attorney  ought  to  have  been  entered,  ^ot  appear, 

quod  querens  ponit  loco  fuo  &c.  for  the  warrant  to  appear  in  7  Mod  ?. 

the  principal  a<fli6n  is  no  warrant  to  appear  in  thd  fcire  facias  ^^^^'  ^  ^nn. 

againft  the  bail,  becaufe  it  is  a  new  caufe  and  a  different  record,  ^urr,  s.  c. 

Judgment  was  reverftd.    i  Salk.  89.  pi.  i  i.*  Pafch.  5  Ann.  B.  R.  but  s.  p. 

Burr  V.  Atwood.  *^*»^*  "*** 

appear. 


(N)     \Vhat  fhall  be  faid  to  be  a  Removal  in  Fa£i.  C  3^3  ] 

[l.  JF  the  Court  records  that  the  attorney  is  removed^  this  is  fuf-  Fitzh.  At. 
^  ficient  without  an  entry  of  the  removal.     24  E.  3.  37.]     ^o"atcf ' 

S.  C  JLU\ 
therefore  though  he  prayed  oyer  of  the  removal  it  wa»  denied  him.- — r—— When  an  atton.cy  cfttc.i4 
h  changed^  the  record  ougbt  to  mttUhn  fpecifiUj  tb^i  U  xvai  hy  conjeni  of  tbe  Courts     i  i  Mod.  440. 
Hill.  12  W,  g.  AaoD. 

2.  Where  a  man  has  an  attorney  he  cannot  difavow  him^  be- 
caufe he  has  warranty  of  record,  but  Jhall  have  his  writ  de  attor^ 
nato  removendoy  or  writ  of  difceit  if  he  pleads  other  plea  than  his 
t^Jifr  \Qilly  or  faintly  in  difad vantage  of  bis  mailer,  per  A(htoy, 

*  Y  4  a^jpreiitxc  i 


3^2  attorm^ 

apprentice ;  bat  this  was  clearly  denied,  and  that  before  plea 
pleaded  be  may  well  difavow  him  to  proceed  further,  and  if  the 
plea  be  pleaded  faintly  to  have  his  writ  of  difceit  i  and  fo  it  feeons^. 
.  that  after  toe  plea  pUaded^  and  entered^  and  record^d^  it  (h  ill  remain, 
tlearlv;  quod  notaj  and  good  reafon,  Br.  Aitorn-'V,  pk  37. 
cites  8  H.  6.  8. 


(O)     Who  may  remove  him. 

Br.Attor.     j||,  tN  a  Writ  of  ward  brought  by  baron  and  feme  by  attorney, 
rifc*  s.  C^  -  Uti^feme  may  remove  the  attorney  w/VA^*/  the  confent  eftbe 

&s.  P.         htijband.     21  £d.  3    12.  adjudged.] 

accordinfrly, 

and  therefore  becaufe  the  feme  W3s  oonfuited,  it  was  adjudged  the  nonfuU  of  the  baroa  and  feme. »i> 

Fitih.  Attorney,  pi.  qi.  cites  S   C. 

Trtff.aft  by  baron  andftmt^  the  defendant  appfared  in  proper  ferfony  and  tkc  plaintijfx  appeared  iy 
Attorney  and  counted -t  and  the  difrndant  imparted  to  another  term,  at  xifbicb  day  the  feme  came^  and 
^vou  d  bai^e  difwv'jtved  the  attorney^  and  per  Molle  ihe  may  ;  for  the  feme  was  executrix  of  the  firft 
baron  with  another  who  refufed}  and  this  aAion  is  brought  to  make  him  take  the  adminiftration  upon 
kin)*  which  it  not  reafon  ;  bur  per  Prifot,  the  feme  cannot  difavow  the  attorney  put  in  by  her  baron, 
and  it  is  her  folly,  as  where  (be  has  Icafe  for  life,  apd  takes  bajron,  who  doea  wafte  &c.  &  adjensatur  ; 
and  by  him  it'  the  baron  plea4*>  ^'^^  Hie  comes  and  plea4t  another  {>lea,  the  plea  of  baron  fliaU  bq 
taken.     Br.  Attorney,  pi.  9.  cites  J3  H.  6.  31. 

%.  P.  ac-  2.  No  man  can  chance  his  attorney  without  leave  if  the  Courts 

T:^l  "  Mod-  99.  1  rin-  8  W.  3.  Anon, 

kcpn  record  • 
I A  Mod.  446.per  Cur,  Hill,  xa  W.  3,  Anon. 

3.  Plaintiff  proceeded  againft  the  principal  and  hail,  and  the 
principal  ordered  an  attorney  to  appear  for  them  both,  and  though 
the  bail  complained  againft  this,  yet  the  Court  would  not  relievo 
him,  but  bid  him  proceed  againft  the  principal,  efpecially  the 
attorney  being  able  to  anjwer  damagiU  I  a  Mod.  5^9.  Mich.  13 
W.  3.  Anon. 

C  304  ]  (P)     The  Power  of  an  Attorney, 

[l .  TF  A.  acknowledges  a  reoignizance  to  B.  of  loof.  to  be  paid 
-■•  at  a  certain  day,  at  which  day  A.  c^mes  and  proffers  th» 
money  in  Courts  and  becaufe  B.  was  in  the  King's  f^rvice,  E.  his 
general  attorney  comes  ready  to  receive  the  money ^  and  (hews  bis 
xvarrant  to  the  Court,  which  waSy  that  he  Jhould  be  his  attorney  />f 
pleat  and  quarrelsy  and  this  recognizance  is  a  thing  determined^ 
which  is  no  plea  nor  quarrel,  therefore  his  warrant  does  not  ex- 
tend to  it.    ]8  Ed.  2.  Execution  243.  adjudged.] 

[2.  y/irrrfupon  fuch  a  recognizance  within  the  year,  fucb  general 
zttorncy  Jkall  not  have  any  fieri  facias  againji  the  conufor^  but  only 
^ifcire facias^  in  which  the  defendant  may  have  his  plea.  i8  Ed.  2, 
Execution  245.] 

3.  ^ 


3.  Ajj^i  ttgamji  barm  and  feme ^  who  appeared  Ij  aHorney^  aYid 
pleaded  in  bar,  and  at  another  day  the  baron  came  in  perjon^  and 
fUadid  releafe  of  the  plaintiffy  and  was  not  fulFered,  becauie  he  had 
made  attorney  without  the  ailent  of  the  attorney,  by  which  the 
attorney  aflented.     Br.  Attorney,  pi.  103.  cites  26  Affl  44.. 

4.  If  an  attorney  confeffei  the  letters  patents  to  be  the  letters  of  his 
majier^  this  (hall  bind  him  as  well  as  confcIEon  of  adicn  by  at- 
torney.    Br.  Attorney,  pi.  60.  cites  39  H.  6.  32.  per  Cur. 

5.  The  attorney's  authority  is  twofold,  viz.  exprejfed  in  the 
warrant,  or  implied  in  law.     Co.  Litt.  52. 

6.  The  a£t  of  the  attorney  (hall  prejudice  his  mafter  in  the 
prirttipal  matter  \  for  if  he  confefs  the  adion  without  the  confent 
and  will  of  the  mafter,  this  fhall  bind  his  mafter ;  but  otherwifc 
it  is  in  collateral mzttcrs  ;  per  Montague  and  Haughton  J.  And 
per  Doderidge  J.  the  aft  of  my  attorney  is  my  own  aft.  2  Roll 
Rep.  63.  Mich.  16  Jac.  B.  R.  in  Cafe  of  Gray  v.  Gray. 

7.  If  the  plaintiff^  s  and  defendant  s  attorney  do  agree  to  things  \a 
order  to  the  proceedings  in  their  client's  caufc,  which  are  not 
manifejlly  prejudicial^  though  the  clients  do  afterwards  refufe  ta 
confent  to  their  agreement,  yet  the  Court  will  compel  the  per- 
formance of  it ;  for  as  they  are  attorneys,  the  law  allows  them  to 
Biake  fuch  agreement,  and  if  the  clients  ftiould  avoid  them  af- 
terwards, it  would  be  mifchievous  in  delay  of  juftice  ;  per  Roll 
Ch.  J.     L.  P.R.  49* 

8.  After  verdift  in  trefpafs  in  C.  B.  for  the  plaintiflF,  his  at-  «Mod.  »?• 
torney  entered  a  remittit  damna  as  to  part.  It  was  held  that  by  ^^^*  "^  * 
his  being  conftituted  attorney  he  has  authority  to  remit  damages,  b.  R.  held 
and  that  a  remittitur  need  nut  be  by  the  plaintiff  in  propria  per*  accordingif, 
fopa,  as  a  *  retraxit  muft.  i  Salk.  89.  pi.  9.  Hill.  2  Ann,  B.  R.  J"^**  d%er- 
Lamb  v.  Williams^  fity. 

•  Cro.  J. 

%\\,  pi.  3.  Mich.  6  Jac.  B.  R.  S.  P.  by  Fleming  and  Caok,  in  Cife  of  Bceclier  v.  Shirley. 

%^fs^  S%.  a.  Beecher'i  Cafe,  S.  C.  &  S.   P.  icfolvcd. Co.  Litt.  138.  a.   1  ^9.  b.  S.  P. 

-  I       Jenk.  183.  pi.  12.  S,  C.  St  S.  p. -S.  C.  cited  and  admitted.     Ld.  Raym.  Rep.  59$. 

•7xin«  11  W-  3- 

(Q^)    Puniflbable  for  Mifclemeanors.  [  305  ] 

1.    AN  attorney  was  imprifoned,  becaufe  he  appeared  and  oh"  Br-  Impri- 
-^  tajned  judgment  in  qua  re  impedit^  without  warrant  put  in.  ^°^"|^^'^^ 
Br,  Attorney,  pi.  3^,  cites  38  E.  3.  8.  s.  c. 

3.  In  auare  mpcdit^  attorney  appeared  for  the  defendesnt^  and  de^  Br.  Iinpri« 
manded  tie  plaintiffs  and  nonfuited  him,   and  obtained  writ  to  the  ^^l^^^^ 
hijhop  againft  him,  and  after  becaufe  it  appeared  that  he  had  no  e.*,.  g.  s.p. 
v^anant  he  was  committed  to  trifon.      Br.  Garrant  de  Attorney,  thathewai 
lJ..a.citcs38E.3.io.  '^^^ 

till  advife* 
neot  what  further  (hould  It  4oae  with  him  j  and  ezecuticp  was  yepealed,  and  writ  •£ repeal  awarded 
lllhchiihop. 


I  Saik.  %6^        J.  TTie  attorney  of  the  plaintiff  who  recovered  in  debt,  was 

?o  w.  x^E.  committed  to  the  Fleet,  becaufe  he  had  not  put  in  bis  warrant  of 

R.  per  Hole  attorney  before  verdiif^  quod  nota.     Br.  Imprifonment,  pi.  3.  cites 

Ch.J.S.F.  41  K.  3    I. 

4.  Atuchment  denied  againft  an  attorney,  ^o  appeared  for  the 
^zxnXiS without  warranty  but  faid  an  action  on  the  cafe  lies. 
Cumb.  2.  Mich,  i  Jac.  2.  B.  R. 

5.  An  attorney  may  receive  a  bribe  of  his  own  client^  when  the 
reward  exceeds  meafurey  and  the  end  of  the  caufe  of  reward  is  againji 
jujiice^  as  if  he  takes  a  reward  to  raze  a  record,  or  caufe  another 
attorney  to  appear  on  the  other  fide,  and  confefs  the  a£lion  Uc, 

?r  Hobart  Ch.  J.  Hob.  9.  pL  18.  Mich.  1 1  Jac.  C.  B.  in  Cafe  of 
ardley  v.  Ellis. 

6.  Attorney  gave  a  Jherijf  directions  in  writing  what  perfons  to 
return  on  a  jurj^  and  what  not,  and  for  this  offence  he  was 
picked  over  the  bar.  Mo.  882.  pi.  1237.  Pafch.  13  Jac.  Han* 
fon's  Cafe. 

7.  If  attorney  procures  erroneous  judgment  for  his  client,  rfic 
other  cannot  have  adion  on  the  cafe  againft  him  for  it,  unlefs  he 
has  procured  it  by  pra^ice ;  per  2  luft.  Roll  R.  403.  pi.  48. 
Trin.  16  Jac.  B.  R.  in  Cafe  of  Gibfon  v.  Mudford. 

8.  In  trefpafs  afier  iffue  joined  the  tlaintiff  did  not  proceed^  but 
retained  another  attorney^  who  altered  the  paper  book^  by  putting  in  a 
new  plea  for  the  plaintiff  and  alfo  for  the  defendant,  by  adding  H 
pra:di(5lus  defendens  ftmiliter,  without  motion,  or  the  defendant's 
confenting,  andfo  made  the  iffue  different  from  what  it  was.  The 
Court  were  minded  to  ftrike  the  attorney  out  of  the  roll,  for  thus 
altering  the  plea  after  nifi  prius,and  notice  given  for  the  trial,  for 
though  it  may  be  altered  before  it  be  entered,  yet  the  Court  is  to 
be  moved,  and  the  defendant  to  have  coftst  2  Roll  Rep.  459, 
Mich.  22  Jac,  B.  R.  SuUiard's  Cafe. 

9.  The  ftatuteof  Merton,  cap.  10.  gave  power  to  make  attor- 
neys in  any  Court;  cites  Com.  236.  but  the  attorney  mujimk 
at  his  peril  that  that  which  he  doth  be  a  lawful  a£i.  Godb.  387, 
Arg.  rafch.  3  Car.  B.  R. 

Litt.  Rep.^  10.  An  attorney  profecuted  three  feveral  a^ion^  of  debt,  every 
Caff  *rW  ^^  of  them  being  above  40/.  andfo  finable  to  the  Kingy  andprocuruf 
accordingly;  judgments  to  be  entered  on  all  of  them,  no  original  being  fuedforth^ 
•ndfeemsto  but  the  attorney  had  received  the  charges,  as  if  they  had  been  fucd 
Hct.  2^.""  forth,  and  alfo  ihefnes  due  to  the  King;  it  was  ordered  diat  this 
s.  c.  in  being  done  voluntary,  and  againft  his  oath,  which  1%  that  he  (hall 
totidcm        not  praflife  any  deceit,  he  fibould  be  put  out  of  the  roll,  and  caft 

rinft."M7.  ^^^^  ^^^  ^^^^  ^"^  committed  to  the  Fleet,  but  he  was  not  fined, 
upon  Stat,     being  poor.    Cro.  Car.  74,  Trin.  3  Car.  C.  B,  Jerom's  Cafe. 

Wcftm.  I. 

cap.  '9.  fays  that  tp  fue  mit  a  capias  without  an  original  it  a  collufion  ip  dsccit  of  the  Court mcn^ 

tioncd  in  that  ftatutCi  and  cites  26  H.  6.  37. 


[ 


306  J       I !.  C.  was  in  execution  on  a  judgment ;  the  plaintiff^ s  attorney 
without  confent  ofjji^  ^lienty  acknowledged  fatisfa^ion  00  this  judg- 
ment I 


2ttOtttt^«  30$ 

nenti  afterwards  the  difendant's  attorney  without  c^erA  of  bi$ 
clietUy  acinowldged  another  judgment  far  thejame  debt.  1  he  parties 
were  left  to  their  remedies  againft  each  other,  but  both  th^  at-» 
toraies  were  committed  for  falfe  pra(^ice.  Sty.  129.  Mich.  24 
Car.  B.  R.  Cage's  Cafe. 

12.  The  juftices  of  nifi  prius  cannot  comndt  the  attorney  for 
wt  hring'tn^  in  the  venire^  but  in  cafe  of  a  trial  at  bar  it  is  always 
done,  per  Eyre  J.  Cuoib.  304  Mich.  6  W.  &  M.  in  B.-R.  in  Cafe 
of  Jones  V.  the  Earls  of  Montague  and  Bath. 

13.  An  attorney  was  fined  for  ajjigning  errors  noior\o\i^y  falfe 
and  frivolous.     2  Salk.  515.  HilU  8  W,  3.  B.  R.  Pierce  v.  Blake. 

14.  Attorney  is  not  compellable  to  appear  fur  any  one,  unlefs  he 
takes  his  fee,  or  backs  the  warrant,  and  then  the  Court  will  com- 
pel him  ;  per  Cur.  1  Salk.  87.  pi.  4.  Trin.  1 1  W.  3.  B.  R.  Anon. 

15.  H.  an  attorney  of  the  Court,  informed  his  client  that  he 
had  entered  up  judgment  two  years  before,  but  coulJ  not  fue 
execution,  by  reafon  of  a  writ  of  error  pending,  when  in  truth 
tliere  was  no  judgment  entered,  and  for  this  notorious  pra<5lice  was 
ordered  toanfwer  interrogatories  3  and  here  it  was  agreed,  that  if 
interrogatories  be  not  exhibited  in  a  Wfekj  the  recognizance  entered 
into  for  anfwering  them  is  difcharged  of  courfe.  It  was  likewiib 
agreed  by  Court,  and  Sir  Samuel  Aftitree,  Mafter  of  Crown 
Office,  that  in  all  cafes  the  party  has  /^  juridical  days  to  anjwer  the 
interrogatories^  though  they  be  exhibited  in  vacation ;  but  if  he 
does  not  anfwer  in  that  time,  he  is  to  be  committed  upon 
motion.    12  Mod.  310.  Mich,  i  c  W.  3.  Holland's  Cafe. 

16.  It  is  a  great  mifdemeanour  in  an  attorney  to  take  a  warrant 
tf  attorney  to  enter  judgment  on  a  bond  without  a  defeafance }  and 
none  but  a  fworn  attorney  can  take  fuch  a  warrant,  per  Holt« 
12  Mod.  398.  Pafch.  J2  W.  3.  Anon. 

17.  If  one  attorney  gives  leave  to  another  to  pra^ice  in  hit 
nan%  he  ihall  anfwer  for  all  the  villanies  and  practices  as  he  ihall 
^Si  in  his  name  i  per  Holt  Ch.  Jt  12  Mod.  666.  Hill.  13  W.  3* 
Anon. 

18.  Motion  for  an  attachment  againft  an  attorney,  for  pro^  This « a 
furing  a  tenant  to  be  turned  out  of  pojf'ejjion^  by  getting  another  to  g««colta* 
ferfonate  him  on  whom  he  delivered  a  declaration  in  ejeftment.  ceitoftbe 
See  6  Mod.  16.  Mich.  2  Ann.  B.  R.  HolderftafFe  v.  Saunders.       Couit.    * 

19.  If  there  are  2  defendants  and  2  attorniesy  and  one  attorney  lnft.15.likc 
ojjigns  error  &c.  without  authority  from  bothy  the  Court  cannot  ^^"^ 
help  him ;  but  he  muft  take  his  remedy  againft  the  attorney. 

6  Mod.  40.  Mich.  2  Ann.  B.  R.  Shepherd  v.  Orchard. 

20.  Attorney  was  ordered  to  anfwer  interrogatories  for  foul 
pradice,  for  opprejftng  the  defendant  by  threatening  to  take  him  by  a 
tvarrant  from  the  chief  jujlice^  and  by  hiour  thereof  getting  money 
from  himy  and  a  note  under  his  hand  to  pay  more  for  not  fending  him 
f  NewgatCyfor  a  trefpafs  pretended  to  be  done  to  bis  wife.  8  Mod. 
J09.  Mich.  9  Geo.  I .  Wright  v.  Mafon. 

21.  Plaintiff's  attorney^  after  wfi^  of  errqr  br ought ^  artfully 

delaying 


\ 


delaying  figntng  his  final  judgment  till  the  tvrit  of  error  was  Jpent^ 
and  tbtn  brought  an  adion  fsi  debt  upon  the  judgment.  The  Court 
ordered  proceedings  in  .the  ailion  upon  the  judgment  to  be  ftaid, 
and  a  new  writ  of  error  to  be  brought  at  the  plaintiflF's  attorney's 
expence.  Barnes's  Notes  in  C.  B.  175,  176.  £aft.  8  Geo.  2« 
Ardcn  v.  Lamley. 

22.   12  Geo.  I.  cap.  29.  yi  4.    If  (i^  perfon  convi^ed  of  forgery^ 

or  of  wilful  and  corrupt  p^jurjy  Jhall  pra&fe  as  an  attorney^  folicitor^ 

or  agents  in  any  fuit  or  a£iion  in  any  court  of  law  or  equity  within 

England^  the  judges  of  the  Courts  where  fuch  fuit  or  aGion  is  brought^ 

Jhallj  on  complaint  or  information  thereof^  examine  the  matter  in  a 

C  3^7   ]  f^^^f^^  Wtfy  in  open  Court ;  and  if  it  jhall  appear  to  the  fatisfaQion 

of  fuch  judges  that  the  perfon  complained  of  bath  offended^  contrary  to 

this  a^j  the  judges  JhaU  caufe  fuch  offender  to  be  tranfported  far  7 

years  to  one  of  his  Majeflfs  plantations  in  Atnerica^  in  fuch  mannet 

and  under  fuch  penalties  as  felons  are  by  law  to  be  tranjportedm 

(R)     Adions  by  him  for  his  Fees. 

• 

I.  "DlLL  of  privilege  is  brought  by  attorney  of  debt  due  by  bis 
"*^  client.     He  fliall  be  named  attorney  in  toe  bill.  ,  Contra  if 

he  fues  by  original  writj  and  he  may  fue  bv  bill,  and  may  be  fued 

by  bill  by  the  privilege  i  for  prxfcns  in  Curia.  Br.  Bille,  pi.  29. 

cites  3  E.  4.  26. 
Aitothc  a.  3  jfac.  I.  cap.  7.  No  attorney  or  foUcitor  fballbe  allowed ary 

?*k"t  of  f^^  given  to  a  ferjeant  or  counfellor^  or  money  given  to  the  clerks  in  any 
charges,  of  tbo  Courts  at  IVefiminfler  for  copies^  uniefs  he  have  a  ticket  fub-' 
this  ftatute  jcribed  by  the  ferjeant  y  counfclior^  or  cieriy  rejpe^ively^  how  much  was 
fc^d  "o  a"'  received  by  them  ;  and  the  attorney  or  folicitor  Jhall  give  a  hill  of  all 
-frecial  ac-  Other  chargis  to  his  client^  jubfcribed  with  his  name^  before  he  Jhall 
tion  upon,  a  charge  his  Client  with  any  fees  or  charges.  And  if  any  attorney  or 
AHcn  4.  folicitor  willingly  delay  his  clienfs  fuU  to  work  his  own  gain^  or  de- 
Mich.  •.£  tnand  by  his  bill  any  jum  he  hath  not  laid  outy  the  party  grieved  Jhall 
Car.  B.  R.  have  'his  action  againjl  him^  and  recover  his  cojls  with  treble  da^ 
L^Msrmore,.    ^^S^^  >  and  fuch  attorney  or  folicitor  Jhall  be  difcharged  frompraclifmg 

any  more. 

The  ftatute  may  as  well  be  pleaded  to  an  indebitatxis  aiTumpiit  as  to  an  a^ion  of  debt,  uniefs  a  fpo- 
cial  promife  be  laid  ;  bul  to  a  fpecial  promife,  or  an  in(tmul  computalTet,  it  is  no  plea;  per  Cur. 
I  Salic.  86.  pi.  I.  Hill,  i  W.  &  M.  in  D.  R.  Berhenhead  v.  Fan(baw.^-  ..  Show.  96.  S.  C. 

Defendant  pleaded  the  ftat.  3  Jac.  7.  aiainft  an  a^ion  brou|hc  by  an  attorpey,  that  he  had  not 
given  a  bill  of  charges;  and  good.  3  Salk.  19.  Brooks  v.  Hayne.*— — Raym.  S45.  Mich»  30  Car.  2. 

^(      D.       M«      ^. 

AJfumffit  0H  3  feverml  frumifn^  ift,  for  money  lent,  ^dly,  on  a  quantum  meruit  Jar  Bnfnefsdone  as 
mn  aitornty.  And  3dly,  on  an  injimul  comfutaffet.  I'he  defendant  ;  lead^  that  the  plaintiflTgavc 
him  no  bill  before  the  a^ion  brought,  according  to  the  ftat.  1  Jac.  Per  Cur,  an  account  i«  clearly 
out  of  the  ftatute,  and  it  being  pleaded  tt>  all  the  promifes,  the  plea  is  ill  for  the  whole ;  aad  judg- 
ment for  the  plaintiff*.     Comb.  126.  Trin.  i  W.  &  M.  in  B  R.  Gordon  v.  Powell. -Show.  4^. 

Jordan  v.  Powell,  S.  C.  jidjudged  for  the  plain  iff.— Garth.  57.  S.  C.  adjudged  for  the  plaintiff 
without  argument,  becaufe  the  ftatute  extends  only  to  money  due  for  fees,  and  here  the  defendant  had 
pleaded  generally  to  all  the  promifes  laid  in  the  declaration,  and  one  of  them  being  aAiofimul  coa- 
putaiTet,  in  which  other  money  may  be  included,  a^d  fo  if  the  defendant  would  have  the  byncfitof 
the  ftatute,  he  ought  to  have  pleaded  quoad  the  2  firft  promifes,  and  not  genei^dly  to  all. 

Indebiuius  ^umpfit  was  brought  by  an  attorney  01  B,  IC,  for  Uis  fees  and  dift>arfements  in  de» 

finding 


fikJtki  aftiU  in  aM  imfeffwr  court.    The  defeodtfot  pleaded  the  fUt.  3  Jac.  tv^.  7.  tad  the  Court  hel  J^ 
dut  this  ftitute  extends  oaly  co  attornies  tn  the  courts  at  Wcilmiiiltsr.       i  Salic.  86.  pi.  i.  HilL 

2  W.  5c  M.  B.  R.  Berkenhsad  v.  Faalhaw. Show.  96.  Brickwood  v.  FaaOuw,  S.  C.  and 

judgment  for  the  pUintitf. aCartk.  147.  S.  C.  adjudged  accordingly. 

3.  An  attorney  brought  an  a£tion  of  debt  upon  8  fcvcral  AuattDriiey 
retainers,  in  all  of  which,  except  3,  the  defindant  bad  retained  j^^lai^j^ 
htm  to  be  attorney  for  another  quamdiu  placuerit  the  plaintiff  and  de-  om  ^bobai 
fendant  capiendo  his  fees  and  expences  offuit  of  the  defendant^  and  the  rttaintdbim 
other  3  reuiners  were  in  the  defendant's  own  actions.  After  ^XTilTaL 
judgment  for  the  plalntilF,  error  was  brought,  for  that  although  an  Qtb*r^  and 
attorney  may  have  an  aSion  of  debt  for  his  fees  &c.  yet  it  ought  promi/fd  f 
to  be  againft  him  for  whom  he  is  attorney,  and  not  againft  the  ^{  \*(ll\m 

t  ^ri--  1.  t  -JL'V  v-^  the  pUmtiir 

fervanc  or  loJicitor  who  only  retained  him  ;  but  this  was  over«  had  aver* 
ruled  upon  reading  the  record  that  the  defendant  retained  him  did;  and 
capiendo  of  hin\  the  fees,  which  made  it  a  good  contrad^,  and  r^^^jT^^ 
therefore  the  adton  well  lies.     The  judgment  was  affirmed,  ^^  ^^.^^^  -* 
Cro.  J.  520.  pK  4.  HiH.  16  Jac.  B.  R.  Bradford  v.  Woodhoufe.  brought,  all 

the  Court 
held,  that  ^<r^/  Utt  mt  here  butcaftonlj^  for  the  retainer  being  for  another  man  wha agreed  there* 
to,  there  is  nocaufe  of  debt  between  hinv  who  retained  and  the  attorney*  and  no  contra^  or  confi« 
derition  to  ground  chit  adion,  but  he  may  well  have  debt  againit  him  for  whom  he  waa  retained ;  and 

fo  judgment  was  reverfed.     Cro.  Car.  192.  pi.  4.  Trm.  6  Car.  B.  R.  Sands  v.  Trevilian. ^Thit 

cafe  W2S  denied  tJ  be  law ;  for  though  foliciting  in  T.  N.'s  caufe  will  nor  raife  a  contraA  from  J.  S. 
yet  ancKprefs  promifc  from  ].  S.  to  pay  for  the  folicitations  of  J.  N.'s  caufe  wiil  nuikc  it  a  debt,  and 
the  Ch.  J.  faid,  he  thought  Roll's  argument  in  tlie  Cafe  of  Sands  v.  Trevilwn  not  to  be  anfwered. 
2  Show.  42  r.  pi.  1S7.  Hill.  36  9e  \^  Car.  2.  b.  R.  in  cafe  of  AMa  aos  a  v.  Ro^e,  where  it  was  held 
that  an  iiidebitatus  lay.  Skin.  217.  S.  C.  accordingly.      ■       An  indebitatus  aflumpfit  will  nor 

lie  for  being  an  attorney  to  a  3d  perfoo,  becaufe  in  that  cafe  hit  being  attorney  on  record  is  what  in- 
titles  him  to  debt;  and  therefore  if  another  prom  ifea  to  pay,  yet  he  for  whom  he  is  attorney  on  re- 
cord is  not  difcharged,  and  therefore  the  other  caanot  in  (hat  caie  be  liable  10  an  indebitatus  j  per 
ilelt.  Ch.  ].  7  Mod.  149.  urn.  I  Annse  B.  R. 

4.  Attorney  brought  an  indebitus  aflumpnt  for  feesy  and  fays 
not  in  what  court  the  fees  were,  and  yet  it  was  held  good  \  for  pro 
^cre  &  labore  hath  been  allowed,  Cumb.  337.  Trin.  7  W.  3. 
B.  R.  Anon. 

5.  No  rule  ought  to  be  made  for  referring  an  attorney's  hill 
delivered  to  his  client,  unlefs  there  be  an  a£tion  pending  thereon. 
I  S^lk.  332.  pi.  8.  Pafch.  9  W.  3.  B.  R.  Springate  v,  bpringate. 

6.  An  attorney  of  B,  R.fued  in  the  Sheriff's  Court  for  his  fees, 
and  upon  motion  he  was  forced  to  refer  it  to  the  mafter  ;  for  that 
his  peribn  is  under  the  power  of  the  Court.  J2  Mod.  251* 
Mich.  10  W.  3.  Beal'8  Cafe. 

7.  Executor  of  an  attorney  brought  an  a£lion  for  fees,  and 
bw  bufinefs  done  by  his  teftator.  The  defendant  moved  to  havo 
the  plaintiff's  demand  referred  to  the  mafter  ;  but  denied,  be- 
caufe all  the  bujinefs  was  done  in  another  Court  \  other  wife  had  it 
been  done  in  this  Court,  or  partly  in  this ;  befides  the  plaintiiF 
was  executor,  i  Salk.  89.  pi.  lO.  Pafch.  5  Ann.  B.  R.  Gregg's 
Cafe. 

8.  Attorney  encourages  A.  to  fue  B.  and  tells  him  if  he  will  let 
himff^ecttlf  J7«  //  Jl.aU  not  coj  him  a  farthings  yet  after  bufinefs 

done 


done  zSdon  li^  for  the  attorney  agatnft  A.  Per  Eyr6  Cb.  j^.  ill 
C.  B.  1726. 

9.  2  Gea.  2.  cap,  23./  22.  Ena<Sb,  Thzt  no  attorney  or  foliciur 

§f  any  of  the /aid  Courts  Ihall  commence  or  maintain  any  action  for 

feesy  dijburjements  at  law  or  in  equity y  till  the  expiration  of  one 

month  after  he  (hall  have  delivered  to  the  party,  or  left  for  him 

St  his  dwelling^houfe,  or  laft  place  of  abode,  a  bill  of  fuch  fees 

fcTf .  written  in  a  common  band^  and  in  EngUJh  (except  law  terms  and 

names  of  writs )j  and  in  words  at  length  (except  times  and  fums)^ 

which  iilljball  befubfcribed  with  the  proper  hand  of  fuch  attorney  or 

Jolickm ;  and  upon  application  of  the  party  chargeable  by  fuch  bill,  or  of 

any  other  perfon  in.  that  behalf  authorized^  to  the  Lord  ChanceUor  or 

the  Majler  of  the  RoUs^  or  any  of  the  courts  aforefaid^  or  to  a  judge  or 

haron  of  any  of  the  faid courts^  in  which  the  bufinefs  contained  in  fuch, 

hill^  or  the  greateft  part  thereof  in  value  Jhall  have  been  iranfatled\ 

end  upon  the  fubmifjion  of  faid party y  or  fuch  other  perfon  authorized  to 

fay  the  fum  that  upon  taxation  Jhall  appear  to  bedue^  it  Jhall  be  lawful 

for  the  Lord  Chancellor  i^c.  to  refer  the  faid  bill  (though  no  a^ion  or 

fuit  JhaUhe  then  depending  injucb  Court  touching  the  fame)  to  he  taxed 

by  the  proper  officer^  without  any  money  being  brought  into  Court ;  and 

if  the  attorney  or  Jolicitor^  or  the  party  chargeable  byJucbhiUj  having 

due  notice^  negle^  to  attend Juch  taxation^  the  ojficer  may  proceed  to  tax 

the  bill  ex  parte  (pending  which  reference  and  taxation  no  affioH 

fhaU  beprofecuted  touching  the  faid  demand)^  and  upon  taxation  of  fuch 

bill  the  party  Jhall  pay  to  the  attorney  or  folicitor^  or  to  any  perfon  by 

him  authorized^  that  Jhall  have  been  prefent  at  the  taxation,  or  as  the 

Court  Jhall  direif,  the  fum  which  Jhall  be  found  due,  which  payment  Jhall 

be  a  difcharge  of  the  Sill,  and  in  default  thereof  the  party  Jhall  be  Uable 

r   TOCh  T  '^  ^*  attachment  or  procefs  of  contempt^  or  fuch  other  proceedings  at 

^  the  eleSlion  of  the  attorney  orfolicitor,  as  fuch  party  was  before  liable 

to ;  and  if  on  fuch.  taxation  tt  Jhall  be  found  that  the  attorney  or  foli- 

citor  Jhall  have  been  overpaid,  he  Jhall  refund  to  the  party  intithd,  or 

to  any  perfon  by  him  authorized,  if  prefent  at  the  fettling  thereof,  or 

otherwife  as  the  Court  Jhall  direify  all  the  money  that  the  officer  JhaB 

certify  to  have  been  overpaid',  and  in  default  thereof  the  attorney  or 

folicttor  Jhall  in  like  manner  be  liable  to  an  attachment,  or  procefs  of 

contempt,  or  fuch  other  proceeding,  at  the  ele£fion  of  the  party,  as  he 

would  have  beenfubje^  to  if  this  a£l  had  not  been  made  ;  and  the  faid 

Courts  are  required  to  award  the  cojts  of  fuch  taxation  to  be  paid  by 

the  parties  according  to  the  event  of  the  taxation,  viz.  if  the  bill  taxed 

be  lefs  by  a  bthpart  than  the  bill  delivered^  then  the  attorney  or  yj/f- 

citor  is  to  pay  the  cofis\  but  if  it  be  not  lefs^  then  the  Court  in  their 

dij'cretion  Jhall  charge  the  attorney  or  client,  in  regard  to  the  reafon* 

ablenefs  or  unreafonablenefs  of  fuch  bills. 


(S)    Wlia( 
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(S)     What  Pleas  the  Defendant  may  plead  after 

his  making  an  Attorney. 

«  '  ^ 

f .  tN  replevin  of  beads,  noCwithfiandinp  that  the  defendant  has 
^  made  attorney  againft  the  plaintiffjl  yet  he  may  fay  after, 
thai  the  plaintiff  is  bis  villein,     Thel.  Dig.  207.  lib,  14.  cap.  6w 
f.  1.  cites  3  £.  3.  69^  loi.  and  Pafch.  29  £.  3.  24. 

a.  In  tw//  againft  the  warden  of  an  hofpital  and  two  freres^  the 
frcres  after  they  hsKl  made  attorney  were  received  in  proper  perfoa 
to  plead  to  the  writj  heeaufe  they  were  not  named  confreres  to  any* 
Thel.  Dig.  207.  lib.  14.  cap*  6.  f.  2.  cites  Mich.  6  E.  3.  278, 

3«  And  in  dower  a^ainfi  a  guardian^  after  that  he  has  made  at- 
torney, he  may  fay  in  proper  perfon  that  he  is  not  guardian*  Theh 
Dig.  207.  lib.  14.  cap.  6.  f.  3-.  cites  Hill.  8  £.  3.  383. 

4.  And  fo  may  he  do  in  aflife  of  mottdancejior.  Thel.  Dig* 
207.  lib.  14.  cap.  6.  f.  I.  cites  22  AflT.  4. 

5.  After  making  an  attorney  in  a  perfonal  action,  the  defendant 
cannot  fay  that  there  are  two  others  ef  the  fame  name  within  the 
county  as  he  is^  and  demand  judgment  of  the  writ^  becaufe  the 
plaintiff*  has  not  given  a  diverflty  of  names.  Thel.  Dig.  207* 
lib.  14.  cap.  6.  f.  4.  cites  Pafch.  28  £.  3.  94. 

6.  It  is  hcVi  for  law,  that  after  making  an  attorney,  the  deferf* 
dant  in  proper  perfon  cannot  plead  mifnofmer  of  himfelf\  but 
ether  wife  it  is  /^  he  be  within  age  at  the  time  that  he  made  attorney. 
Thel.  Dig.  207.  lib.  14.  cap.  6.  f.  5.  cites  Mich.  3  H.  6.  i&. 
32  H.  6.  36.  and  19  H.  6.  2. 

7.  Where  a  man  appears  as  attorney  for  a  corporation  which  is 
mfnamed^  and  imparlesy  they  fhall  not  plead  mifnofmer  in  abate- 
ment of  the  writ  after,  notwithftanding  that  he  has  not  put  in 
his  warrant ;  for  the  Court  compelled  him  to  have  warranty  and  if  the 
party  comes  and  tenders  to  dijallow  him^  this  Jball  not  be  admitted^ 
but  he  ihall  have  adlion  upon  the  cafe  againft  the  attorney,  and 
the  corporation  was  not  fuffered  to  put  warrant  in  according  to  their 
true  name  \  quod  nota.  Br.  Garrant  de  Attorney,  pi.  15. 
cites  15  H.  7.  14. 

8.  Aftirtn  againft  the  Dean  and  Chanons  of  the  Chapter  of  Ste  S. 
in  If^efimi'ffierj  they  appeared  by  attorney  and  imparledy  and  after 
came  and  faid^  that  they  were  founded  6fr.  [by  the  name  ofjSt. 

Mary  and  St,  Stephen  &c.  judgment  of  the  writ ;  and  by  all  the   E  3*^  J 
juftices  he  ftiall  not  have  the  plea,  and  though  there  be  no  warrant 
in,  the  Court  (hal!  compel  the  attorney  to  put  in  warrant.    Br. 
Attorney,  pt.- 49^  cites  15  H.  7.  14. 


(T)    Plead- 


310  attctneif. 

(T)    Pleadings.     What  Pleas  Attorney  may  pleads 
And  what  (hall  be  faid  contrary  to  his  Warrant. 


wiicrcon 
is  ihide 


w"  I,  tT  was  held,  that  attorney  cannot  plead  mlpkofmer  of  hi$ 
I   fr  majler  hy  matter  infaB  averrahle  per  pais^  but  he  may  plead 

mey^  Accord-  ^  thing  apparent  which  falls  in  law,  and  in  judgment  of  the  Court ; 

imgutbm  and  yet  the  writ  there  was  brought  againft  the  guardian  of  an 

H^Mof  h^^P*^2J,  and   againft  one    Frere  Roh^  and  Frere  Rich,  who 

kitmafitTy  would  have  abated  the  writ  by  plea  of  attorney,  in  as  much  as 

hemayplead  they  wcrc  Hot  named  confreres^  and  were  not  received  by  Herle* 

S'hr/raf.  '^^^^-  ^*g*  ^co.  lib.  13.  cap.  15-  f.  1.  cites  Mich.  6  E.  3.  278. 

irr.     Thel.   QuxrC. 

Dig.  zoo. 

lib.  17.  ctp.  15.  f.  3.  citei  Mich.  8  E.  3.  421.  but  not  of  the  prcptrname  ol  hit  mafter.    Attor* 

Bcy  S4. 

•2.  In  dower  againfi  a  guardian  of  the  land  and  heir  &c.  the 
tenant  by  attorney  cannot  plead  that  he  has  nothing  but  only  for 
term  of  years  of  the  leafe  of  pjch  a  one  who  is  guardian  &c.  Judg- 
ment of  the  writ  &c.  Thel.  Dig-  200.  lib.  13.  cap,  15.  f.  2. 
cites  Hill.  8  E.  3.  383.  per  opinioncm. 

3.  In  formedon  againfi  yf,  andfo.  one  Ro.  anfuoered  as  guardian 
for  A.  and  as  attorney  for  Jo,  and  took  the  entire  tenancy  feveralfy 
for  each  of  tbem^  abfque  hoc  that  the  other  any  thing  had  &c.  and 

it  was  faid  that  he  may  well  do  fc),  notwithftanding  that  he  be  the 
fame  perfon.  Ihel.  Dig.  200.  lib.  13.  cap.  15.  f.  4.  cites  Hill. 
12  E.  3.  Attorney  71. 

4.  lu  trefpais  againfi  fo.  Bereforde^  and  yo,  the  fon  of  Adam 
Bcreforde,  Jo.  Bcreforde  by  attorney  was  received  10  fay^  that  he 
and  yom  the  fon  of  Adam  was  the  fame  perfon.  and  fo  twice  named 
&c.  but  otherwife  it  (hould  be  if  the  attorney  had  his  warrant  of 
attorney  for  Jo.  fon  of  Adam  Bertforde  alfo  &c.  Thel.  Dig. 
201.  lib.  13.  cap.  15.  f.  5.  cites  Pafch.  17  E.  3.  24. 

5.  In  writ  againft  the  prior  of  Wigorn.  it  was  pleaded  by  at- 
torney, that  there  was  the  prior  de  freres  preachours^  and  there  the 
prior  de  nofire  dame  in  fVigorn.  judgment  of  the  writ  for  non- 
certainty  &c.  and  it  was  held  good,  per  Cur.  Thel.  Dig.  20i. 
lib    1 3.  cap.  1 5.  f.  8.  cites  Mich.  25  E.  3.  48. 

Thel.  Dig.  6,  Ajfife  againfi  a  femcy  and  her  attorney  pleaded^  that  fbe  was 
^t\^(^,  rw<?r/  baron^  her  baron  not  named \  judgment  of  the  writ  &c.  and 
cicci  S.  C.  (oTtiC  faid,  that  the  attorney  (hall  not  have  the  plea,  but  the  aflife 
butf%y«,rfl[|  was  awarded  thereupon;  quodnota;  and  fo  he  h::d  the  plea. 
Siubted*'     Br.  Garrant  de  Attorney,  pi.  23.  cites  26  Afl*.  18. 

Mkl^  6  E.  3.  278.  but  the  reporter  held  the  plea  good. 

7-  Ttie  defendant  by  attorney  pleaded  that  the  plainttff'is  villein 
regardant  to  his  manor  &c.  und  held  good,  but  it  feems  that  he 
was  bif  general  attorney  in  all  pleas^  who  might  well  plead  fuch 

plea.. 


f\eau  Tbel.  Dig.  tot .  lib.  13.  c^.  15.  f.  lO.  ciies  Trin.  3 1  E.  3. 
Attorney  68.  and  (ays,  it  is  a  good  plea  by  attorney.     3^£.  3* 

47.  22  Air  4.  [  3rr  J 

.    8.  In  precipe  quod  reddat,  per  Finch  &  Mowbr.  a  man  ihall  P-  M.  B.  27. 

not  fay  by  attorney  that  he  is  a  vilUin^  and  holds  in  viUeinage  of  J.  n^^*^!!** 

mt  fftf/fff^  judgment  of  the  writ,  for  bis  perfonlhall  not  be  bound  thejv  (a)' 

villein  by  attorney ;  contra  in  perfon.     Br.  Attorney,  pi.  15.  citnziE. 

cites  41  £.3.  8,  i:i!ll^ 

Attorney  f»r 
4ef«iiidant  canaot  eonfefo  that  Ih  ma/er  h m  vUldu,  Thel.  Dif.  aoi.  lib.  ij.  ctf.  15.  C  6.  cites 
Uiil.  11  E.  3.  9.  - 

But  he  may  fay  that  bh  mafier  bolJs  in  wUtinage^  which  amounts  to  noatenuie.     Thel,  Dif.  soi* 
lib.  13.  cap.  I  j.  1.  6.  cim  Hill,  ai  E.  3.  9.  and  41  £.  3.  % 

9.  But  in  trefpafs  the  defendant  was  permitted  to  confefs  that  '^^l-  .l^ff* 
be  is  villein  to  the  plaintiff  by  attorney j  quod  mirum.     Br.  Attor-  JmVicXii' 
ney,  pi.  19^  cites  44  £.  3.  2.  cites  s!  c.  * 

and  HUI. 
13  H.  4.  Villeinage  40.  If  the  plea  of  villeinage  be  In  bar,  it  may  be  pleaded  by  attorney.     F. 

N.  B.  ±7.  (A)  in  the  new  aocea  there  (a)  cites  19  £.  3.  4r.  a.  b.  and  lUlv.  135.  .  "An  atlomef 
for  a  plaindffor  defendant  cannot  confefs  villeinage  in  hu  client ;  for  his  warrant  ad  pctdeadun  vil 
Incrandum  goes  to  the  matter  of  the  fuit,  and  not  to  the  peribn.    Jesde.  at  j.  io  pi.  1%. 

10.  A  prior  by  attorney  was  received  to  pUad  that  his  majler  '^re/p^fi  fy 
was  commoign  to  fuch  an  abbots  removable  at  will,  who  has  no  ^»«**^'*«' 
covent,  nor  college,  nor  common  feal  &c.    Thel.  Dig.  201.  thedefS^* 
lib.  13.  cap.  15.  f.  12.  ches  Mich.  44  £.  3.  32.  dantM^^r 

mttvrnej,  aad 
f^d  by  attanujf  tbut  the  monk  h  hh  comimfgne,  and  ttof  the  evmnwlgme  vf  the  plaintiffs  judg* 
meat  if  he  (hall  be  anfwered*  and  had  the  pica  by  atfiAtney,  Qj|od  nou  bene.  Br.  Caxra&t  df  Attsr* 
Qey,pl.  46.  cites  II  E.  4.  44. 

1 1.  In  mortdanccftor^  the  defendant  by  attorney  may  (ay  that 
the  demandant  is  abajlard^  Thel.  Dig.  201.  lib.  13  cap.  15. 
f.  13.  cites  Pafch.  9  H.  5, 6. 

12.  Where  the  defendant  is  fuppofed  to  be  of  one  vill,  he  can* 
not  fay  by  attorney  that  he  was  never  abiding  at  this  villy  but  at 
another  vill.  Thel.  Dig.  20 1.  lib.  13.  cap.  15.  f.  13.  cites 
Pafch.  9  H.  5.  7.  and  8  H.  6.  9.  19  H.  6.  i.  9  £.  4.  30.48.  and 
3  H.  6.  16. 

13.  Attorney  may  plead  all  that  enlarges  the  name  of  his  majler^  A*  in  tiwyKr 
and  thatflafids  with  the  record^  but  nothing  that  is  contrariant  to  it.  /f^'^^l^'? 
Br.  Garrant  de  Attorney,  pi.  41 .  cites  2  H.  6.  1 1.  rhm^Emrf 

o/jI,  the  av 
tomey  ma^fay  ibat  bis  elknt  h  a  C^uiitfft,  wotnamtd  Counttfs ;  for  it  ftands  with  his  warraoc    Br. 

Gamntde  Attorney,  pi-  41.  cit:s  S.  C. Br.  Attorney,  pi.  3.  cites  S.  C.  Thel.  Dig.  aoz» 

lib.  13.  cap.  15.  f.  14.  cites  6  U.  7.    4.  and  14  H.  6.  iS.  S.  r. 

U  trefpafs  a  man  may  appear  by  attorney^  and  pleid  tbat  bt  it  and  wot  6^.  an  Earif  not  namtd 
^rJ,  judgment  of  the  writ;  for  this  it  at  mucb  at  tbt  xvartant  tcMtaint  and  more  \  per  PiAoo  and 
"      Ch.  !.  '  


Jttyn  Ch.  J.  but  juttre  inde,/9r  name  of  dignity  is  parcel  of  his  name,  and  therefore  now  he  is 
ther  perfoo,  and  tbttrwet  a  mifnofmcrx  therefore  it  fcemt  that  he  cannot  have  this  plea  byattornty» 
for  it  is  contrary  to  the  warranL     Br.  Garrant  de  Attorney,  pi.  19.  cites  14  H.  6.  iS. 

Attorney  mxffay  tbat  bit  maftvr  it  a  VifcMaft^  fcilicct,  a  Lard  tnt  tumtd  ^^i«v«/.jadgment  of  th« 
writ,  notwithftanding  his  warrant,  S»t  it  ftands  with  his  fNurrant.  Br.  Garrant  de  Attorney,  pi.  26* 
cites  6  H.  7. 14. 

14.  And  may  (ay  that  his  majler  is  a  Knight^  not  named  Knight j  Formtd^na* 
juigment  tfihi  writ.    Br.  Garrant  de  AttorAry,  pi.  41.  cites  2  H.  ^^ft^an^* 

6.  II.  /aidtbai 

Voi.IIL  ••V  '  §t 


he  was  a  KntgbtttM  day  oft  he  ^-rit  fnftbrnfid;  Pigot  fa  id  in  this  Cimc  l£lioD,Y<ni  made  attwrdey  fy'ntO^ 
9fJ.  N.  who  H  cftuppcd ;  and  per  Choke,  Danby,  and  Ncedham,  Knight  is  parcel  of  his  name,  thexc* 
fore  he  Oiall  not  have  th'c  plea;  but  per  Littleton  and  Youpg  he  fhallhave  the  plea;  for  it  ftacds 

with  the  warrantor  attorney.     Br.  Garrant  deAttoitiey,  pi.  34.  cites  8  E.  4.  23.-: S.  P.  'ITict. 

Dig.  201.  lib.  15.  cap.  15.  f.  14,  cites  Trir..  1  \\.  4.  f  I.  39  H.  6.  49',  4  E.  4.  17,  asd  8  E.  4* 
2a.  [but  it  fliouIJ  b«  23.  a.  pi.  39.]  Quaere.    And  6  H.  7.  14. 

T  5.  But  attorney  cannot  plead  that  whicrh  diminijhes  the  name  of 

his  majler.     Br.  Attorney,  pi.  3.  cites  2  H.  6,  1 1, 
C  311  ]        '^*  Guardian  of  an  infant  may  plead  that  which  is  contrary  to 

the  record  or  name^  for  he  is .  admitted  guardian  by  the  Court ; 

corAra  of  attorney^  for  he  is  made  attorney  by  the  party.     Br.  Gar* 

rant  de  Attorney,  pi.  50.  cites  3  H.  6. 
r>r.  Attor-  17.  In  debt,  it  was' agreed  per  Cur.  that  the  attorney  of  the 
""'.^^  8  *C^1«  defendantyj^^i/  not  plead  mifnofmer  of  the  plaintiffs  no  more  than  mif- 
1  hei.  Dig.  nofmer  of  his  mafler^  for  the  name  of  the  one  and  the  other  is 
aoi.  lib.  1 3-  comprifed  in  his  warrant,  fcilicet,  A,  B,  ponit  hcofuo  y.  5.  againfi 
cp.is.ri^  ji^^  p     ijy  Mifnofmer,  pi.  5.  cites  3  H.  6.  55. 

F  N.  B,?". 

(A)  cites  Patch.  41  E.  ?.  and  Mich.  45  E.  ^.  Fitzh.  Attorney,  52. The  defendant  (hould  z»t 

plead  mifnofnver  in  abatement  by  attorney*  and  fuch  plea  might  be  refufed  :  but  the  receiving  it  is  n* 
•aufeof  demurierj'per  HoltCh.  J.     12  Mod.  273.  Hill.  11  W«  3.  Crcmor  v.  Wicket. 

1 8.  The  defendant  by  attorney  cannot  plead  the  mifnofmer  tf 
the  tl(iintiff\  for  in  warrant  of  attorney  is  comprifed  the  name  as  • 
wciT  of  the  plainiifF  as  of  the  defendant,  per  tot.  Cnr.     The!. 
Dig.  201.  lib.  13.  cap.  15.  f.  15.  cites  3  H.  6.  56. 

T9.  In  a<S^ion  upon  the  ftatute  of  liveries,  the  defendant  made 
aftornty^  and  was  ntimed  of  C.  and  therefore  he  could  not  fay  after 
in  proper  pcrfon  that  he  abode  at  S.  the  day  of  the  writ  purchafid^ 
and  always  after,  dnd  not  at  C,  quod  nota.     Br.  Garrant  dc  At- 
torney, pi.  13.  cites  8  H.  6.  ig.  per  Cur. 
^frrr  the        20.  In  drbt  againjl  f.  S.  of  H,  in  the  county  of  C,  the  defendant faii 
^Hrf-*^-^***       iy  attorney  that  there  h  H.  in  C.  and  H,  in  B.  and  none  without 
where°"he     addition  in  the  fame  county^  judgment  of  the  writ ;  and  per  Cott.  J. 
detendantis  attorney* may  plcad  mifnolmcr  of  the  vill ;    for  it  is  not  parcel 
hc'^Daie*    ®^  ^^  name  of  his  mafter,  by  which  the  plaintiff  replied,  that  it  is 
hr  may  plead  the  vill  of  II.  in  the  fame  county  without  addition,  Prift.     Br, 
iiy  attorney,  Attorney,  pi.  83.  cites  lo  H.  6.  26. 

that  there 

fire  nvo  Dahs^  and  not  tuithatt  aJJiri^ft  &c.  for  this  is  nor  repugnant  to  the  warrant  of  attorney. 
*rhel.  Dig.  201.  lib.  n.  cap.  ic.  f.  12.  cites  Hill.  8  H.  5.  ?.  10  M.  0.  2^  19  H.6. 36.  35  H.  6^ 
K.  22  H.  6.  49.  39  H.  6.  49.  j8  E.  4.  10.  22  £.4.  I.  per  judicium.  .21  £.  4.  -^7.  6j.  and  5  £.  4. 
<47.  but  contra  itisfaid,  9H.  5^8.  and  xo  H.  7.4.  and 2  E.  4.  31.  and  2  R.  3.  £ftoppel,8i. 

X>tbtlyJ.D.  21.  It  is  held  that  the  defendant  cannot  plead  by  attorney  n^ 
•/D.  He  r^^fj  ^jji  ^^^  hamlet^  nor  lieu  conus  hors  &c.  as  is  fuppofed  by  the 
*»^y,  andyct  addition.  Tliel.  Dig.  201.  lib.  13.  cap.  15.  f.  jo.  cues  Pafch. 
was  permit-  1 1  H.  6u  33.  and  i^H.  6.  36. 

ted  to  iflead 

fiat  there  h  a  place  called  D,  in  the  vlUaf  R .  in  the  cttpttj  afcrefaidy  akfque  hoc  that  there  is  any  vill^ 
hamlttx  Of  lieu  conus  out  nf  the  viil  and  bamht  called  D.  in  the  fame  county,  and  had  the  plea ;  i]uo4 
mirura,  becaufe  it  feems  that  it  is  contrary,  and  docs  not  .(land  with.  Br.  Garrant  dc  Aitomey»  pl^ 
14.  cites  %i  H.  6. 46.  .  ' 

Thci.Dig.  .  22.  Aftion  againft  J.  prior  of  the  monaJlryof'St.  Peter  JV^ 
ioi.iib.  13.  ^  ^^  defendant  imparUs  by  attorney^  there  the  attorney  or  his  client 

3  M^ 


attorney  3i.» 

fiaUn9tfay  that  the  church  is  founded  of  St.  Pet^r  and  PauU  judg-  <^?P  x-.r.Ty. 
uunt  of  the  writ ;  for  this  does  not  ftand  with,  for  the  one  is  con^  ^^n^^-  n 
trary  to  the  other^  for  all  is  his  name.     Br.  Garrant  de  Attorney,  14.—!- 

pi.  42.  cites  35  H.  6.  5.  S.P.Br.AU 

torncy,  pi. 
40.  cites  1 5  H.  7.- 14.— -»And  in  writ  againft  the  Ahhct  of  Stmfrtngb^m^  he  ihall  not  fay  by  attomay 
that  his  name  by  the  fMindation  is  Abbot  of  tbt  Allbey  Btat^  Mar i at  de  Senior ingham.     Thel.  Dig* 
zsi,  Ub.  13.  cap.  15.  f.  17.  cites  Mich.  8  E.  4.  9. 

23.  Contra  of  Over  D.  and  Nether  D.  for  this  is  only  addition  and  And  there 
not  parcel  of  the  name.     Br.-  Garraiit  de  Attorney,  pi.  42,  cites  Cal!j^!*K 

35  H.  6.5.  7»^4'ofthe 

college  of  St,  Stephen's  of  W.  Ibid. 

24.  \xi  debt  againfl  J,  W,  of  London^  the  attorney  cannot  plead  [   313   ] 
that  the  defendant  abides  in  the  Tower  of  London^  which  is  not  parcel  B». Brief, pi. 
of  London  I  judgment  of  the  Writ 'y  by  the  heft  opinion.     Br.  Gar-  l"*/}*^*'*^* 
rantdc  Attorney,  pi.  30.  cites  4  E.  4.  17. 

25.  Trefpafs  againjl  J.  B,  of  &c.  and  the  warrant  was  J.  B.  Thel.  Dig. 
de  parochia  de  A.  pofuit  loco  fuo  &c.  and  tht  attorney  pleaded  that  *^^'-^»^'3- 
there  are  two  vills  in  the  fame  parijh  M.  and  N.  and  he  abode  at  N,  "^'  ^* 


21.  cites 


and  therefore  Jhould  be  named  of  the  vill,  and  not  of  the  parijhy  and  S.  C 
by  four  juftices  the  warrant  of  attorney  is  no  eftoppei  to  him  to  £'^c"^/^ 
plead  this  matter  ;  for  \t /lands  with  the  warranty  and  is  not  con-  „ear  F.  the* 
trariant,  by  which  the  plaintiff  pafled  over.     Br.  Garrant  de  At-  defendant 
torney,  pi.  28.  cites  5  E.  4.  125.  ^^JfJ^tLt 

the  day  of 
the  ^vrit  furebafed  be  v/as  abiding  at  T.  in  F.  abf^ue  boc  that  be  ever  abode  at  T.  near  F.  and  per  tot. 
.  Cur.  this  plea  is  clearly  contrary  to  his  warrant  of  attorney,  by  which  tbe  atturney  obtained  day  tg 
have  bis  client  in  perfvrtt  ^i  bo  came  after  in  fevfon^  and  f aid t  tbat  be%uas  abiding  at  7*.  in  F.  dbfyue 
boc,  tbat  be  was  ever  of  T.  near  F.  and  per  Cur.  he  (hall  not  have  this  plea  j  for  if  there  is  T.  in  F. 
»nd  not  T.  near  F.  he  may  fay,  that  no  fuch  villas  T.  near  F.  in  the  fame  county,  by  which  htftid 
tbattbere  is  T.  in  F.  andT.  near  F,  and  tbat  tbe  day  of  tbe  vjrit  furebafed  he  tvas  alidirg  at  T.  in 
F.  but  abfque  hoc,  that  he  was  ever  abiding  at  T.  near  F.  but  it  was  upon  obligation  ;  therefore  miror 
that  the  obligation  had  not  been  efloppel.  Br.  Garrant  de  Attorney,  pi.  39.  cites  2 1  £.  4.  75. 

■ 

26.  Entry  againji  the  Abbot  of  S.  who  /aid  by  attorney  that  it  is 

founded  by  the  name  of  Abbatis  Beata  Maria  de  S,  and  becaufe 

this  plea  is  contrary  to  bis  warrant  of  attorney,  therefore  by  all 

the  Juftices  non  allocatur,  and  the  defendant  agreed  to  anfwcr. 

Br.  Garrant  de  Attorney,  pi.  33.  cites  8  £.  4.  9. 

'  27.  But  where  his  mafler  is  named  f.  S.  of  D,  he  may  fay  that  Dehtagahtfi 
there  are  two  D's^  and  none  without  addition  :  for  this  is  addition,  ?'  ^:  f^' 
and  no  part  of  his  name  as  above*     Ibid.  aant  by  a/. 

torney  faid^ 
that  there  is  Over  D.  and  Nether  D,  in  the  fame  countyfand  none  rvitbont  addition;  jud^mtut  oi  thz  writ; 
aod  per  Brian  the  attorney  (hall  not  plead  his  plea  ;  for  it  is  contrary  to  his  warrant ;  but  at  lal)  it  was 
agreed  that  he  (hall  liave  the  plea,  for  it  Hands  with  &c.  and  is  not  contrary »  Br.  Carraac  de  Attorney,' 
fl.  38.  cites  21  E.  4.  37. 

28.  But  it  was  faid,  that  by  fpecial  warranty  as  W,  S,  who  is 
here  impleaded  by  name  off,  S.  pofuit  loco  fuo  &c.  there  he  may  have 
the  plea  ;  quaere  inde  of  mifprifion  of  a  proper  name  of  baptifm. 
Br.  Garrant  de  Attorney,  pi.  33.  cites  8  E.  4.  9. 

29.  It  is  faid,  that  attorney  who  has  ^^«Wtt;tfrri7«f  (hall  plead  Wjrrantof 
mifnofmer  of  his  majhry  in  fuch  form,  viz,  W.  S.  who  is  impleaded  *"®"^^y  ^Y 

'  f  *  Y  2  ,  h 


y$  attotntp. 

Aayor  and     fy  natM  •/  W.  B.  pO.  h.fud  &C.      Thct,  Dig.  20  T.  fib.  I  J.  Ctp* 

STl/X/i^  15.  f.  17.  Cites  Mich.  8  E.  4,  9.  but  fays,  that  fiich  warrant  was 
raUecorairg  not  admitted  per  CuT.  Mich.  S  £•  4*  icS.biit  fiiys  it  was  granted 
fhii'wfiu  per  tot.  Cur.  that  fuch  fpecial  warrant  is  good,  and  that  fttcb  at* 
iTu  Aa?^e  tomey  fhall  plead  mifoofmcr  &c.  Mich.  21  E.  4.  x6. 

fliayor  and 

cidxens  pofuit  locofuo,  Ke  fliall  not  plead  mifnofncr,  per  Brian  Ch.  J.  and  tkerefiMV  be  JkmU  btvt  ia 
iuch  czlCt/petlal  jvmrrsmt  rf  ^tmmn  hy  their  very  nttmet  rf  i»c9rpor£/hu.  Mid  then  the  attwrntyJkaU 
dead  wuJfmQjnur^  quod  fuit  conctwimt  per  tst  Cor.     Br.  Ganant  de  Attorney,  pi.  36.  diea  %\ 

Thel.  Dig.  jo.  In  trefpafs  by  an  Moty  if  the  defendant  by  attorney  pleads  that 
M '*ic**f '*  the  abbot  was  depofed  after  the  lajf  continuance  before  J.  N.  this  is  a 
ts.cites  9E.  good  plea  for  the  attorney,  and  not  contrary  to  his  warrant ;  for 
4. 25.  S.  P.  his  warrant  was  good  once  that  the  defendant  p^uit  loco  fu%  D*  €• 

againjl  the  abbot  of  M.     Br.  Garrant  de  Attorney,  pi.  i6*  cites  9 

£.  4. 29. 

31.  jfnd  he  mzy  plead  that  he  is  dead.  Ibid. 
Thel.  Cig.  3  a.  Dower  againjl  a  guardian  who  made  attorney  the  lajl  term^ 
101. lib.  13.  ffjii2  imparled^  and  at  the  day  came  the  attorney,  whofc  warrant  wai 
r^7i  A  1  ^"^  </•  ^'  ^^"  *^^^  ^  heredis  l^c.  pofuit  loco  fuo  &c.  and  now 
10.  citM  ^*'  attorney  Jaid  that  at  the  day  of  the  writ  pur chajed,  nor  after  the 
Kfich.9  E.  defendant  was  not  guardian^  judgment  of  the  writ^  and  was  oufted 
4-  ^'  4^*  of  the  plea  by  award,  becaufe  it  is  contrary  to  the  warrant.  Br. 
*    '  Garrant  de  Attorney,  pi.  1 7.  cites  9  E.  4.  31.- 

Thel.  Dig.  33,  Jnd  yet  it  was  agreed  that  by  attorney  a  man  Jhall  plead  in 
soi.hb.iv  j^^^  j^g  unques  efsecutor^  or  ne  unques  adminijiered  as  executor^  inaf- 
tc^ci^s '     much  as  the  adminiftration  there  is  only  the  eSt&  of  the  matter. 

Mich.  9  E.    Ibid. 

4«  33. 42. 

5.  €.■  Br.  Garrant  de^  Attorney,  pi.  xS.  cites  9  B.  4. 40.  that  he  may  plead  fuch  plea,  hecauft 

it  is  in  bar*.  The].  Dig.  201.  lib.  13.  cap.  15*  f*  22.  cites  9  £.  4.  41.  S.  C. 

Thel.  Dig.  34.  And  per  Choke,  in  debt  againjl  J.  filium  ^  heeredem  W- 
M '  i*^f.^*  5.  if  he  makes  attorney  he  cannot  plead  after  that  he  has  an  elder 
i9^."cit«s       brother^  or  that  he  is  a  bajlard.    Ibid.  ^ 

Mich  9  E. 

4.  33.  42.  S.  C. 

Thel.  Dig.  35.  Jud  in  debt  againft  admimjrratorfy  the  ateomey  cannot  fay 
Sp  M  f-^  ''^^'  ^*'  adminijiration  was  not  committed  to  him.  Br.  Garrant  dc 
19.' cites  *     Attorney,  pi.  17.  cites  9  E.  4.  31. 

Mich.  9  E. 

4.  73.  42>  S*  C.  But  in  writ  hy  fme  as  admtMiJIrator^  the  defendant  by  attorney  may  fay,  thmt  the 

adtnimifiratioH  vms  K9i  committed  f  the  fiaint  ff.  Thcl.  Dig.  20 j.  lib.  13.  cap.  15.  f,  13.  citet 
Fafch.  9  H.  5,  6. 

36.  The  tenant  (hall  plead  nontenurehy  attorney.  Thd.  Dig« 
201.  lib.  13.  cap.  15.  f.  19.  cites  Mich.  9  £.  4.  33.  42. 
Br.  Ewcn.  37.  Debt  againjl  executors  who  appeared  by  attorney^  who  /in- 
cites S.*  2.'*  P^^^^^^  another  termy  arJ2X  the  day  came  and  faid^  that  he  died 
—Thel.  inte/latcj  and  the  adminijlration  was  committed  to  him  by  the  or£* 
Dig.201.iib.  nary ;  judgment  of  the  writ  as  executor,  and  per  tot.  Cur.  he  is 
l^Ktt^^X  ^J^^f*^ ^1  *^  warrant  of  attorney  and  the  imparlincc ;  for  this 
42.  S.  C.  «  '«  tf  manner  but  mifnofmer.  Br.  Garrant  dc  Attorney,  pi.  18. 
cites  9  E.  4*  40. 

.  38.  In  writ  againft  a  prior  he  fliall  not  fay  by  attorney  that  h 
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Ir  Ap^iit  unlefs  tt  be  aiWr  f)ie  hft  conttnaanee,    Tlid.  Dig.  202  • 
Kb.  13.  cap.  15.  r.  23.  cites  Mich.  18  E.  4.  20. 

39.  In  qiiare  tmpe^it  againft  feveral  the  plaintiff  counted,  and  Br.  Gamnt 
Ae  difehdants  impaued  by  attorney^  and  after  tm  hid  that  there  is  «^  Attorney, 
n9fucb  R.  S,  ms  me  of  the  difindants  the  day  rf  the  writ  purchafed^  |*'c.^-l!!j* 
jwr  /wr  effter\  and  by  the  opinion  of  the  Court,  if  the  warrant  Thei.  Dig. 
was yV»/,  none  of  them  fliall  have  the  plea ;  but  if /iv^^/ warrants  «o*-iJfc.i3- 
were  fcnt,  then  every  one  Oiall  have  the  plea,  but  tne  attorney  who  ^SJi*i/c^ 
was  not  in  effc ;   for  it  is  contrary  to  his  warrant.      Br.  Brief, 

ply  384.  cites  20  E.  4«  I. 

40.  An  attorney  who  is  informed  to  plead  a  matter  wTiich  he  jcnt.  52. 
cannot  plead  by  confcience,  he  may  plead  that  non  ejl  veracifer  pi-  100.S.P. 
ifformatus  &c.  and  this  is  fufficient  ifor  him  in  writ  of  difceit  f^olThe 
againft  [brought  by]  his  client.     Br.  Attorney,  pi.  76.  cites  20  dUsWt 
E.  4.  9.  *««y- 

41.  Debt  againji  y.  fF.  of  C.  The  defendant  appeared  by 
att§meyy  and  imparled^  and  at  the  day  faid  there  is  Eaji  C,  andlVe/i 
G,  and  none  without  addttiony  judg?nent  of  the  writ ;  and  per  tct. 
Cor.  he  fhall  have  the  plea  if  it  be  upon  an  obligatioh,  becaufe 
it  ftands  with  the  warrant.  Br.  Garrant  de  Attorney,  pi.  43.' 
cites  21  £.  4.  I.  ^ 

42.  Contra  per  tot.  Cur.  if  he  he  named  of  C.  in  the  obligation^ 
and  the  reafon  feems  to  be,  mafmuch  as  he  (hall  then  be  eflopped 
to  fay  that  there  is  no  C.  without  addition.  Quod  nota.     Ibid.  . 

43.  In  debt  again/}  J.  S,  of  D.  the  attorney  cannot  plead  th>it 
the  defendant  the  day  of  the  writ  purchafed  was  at  F,  ahfque  hoc  that 

he  was  ever  converfant  or  abiding  at  JD.  For  this  is  contrary  to  his  [  315   1 
warrant ;  but  the  defendant  himfelf  may  plead  it  well.     Br.  Gar- 
rant  de  Attornev,  pi.  37.  cites  2 1  £.  4.  1 7. 

44.  A  man  inall  not  have  plea  by  attorney  which  is  contrary  to 
the  warrant,     Br.  Brief,  pi.  457.  cites  2i  £.4.  75. 

45.  Attorney  may  difclaim  in  the  tenancy  for  his  mafter.  Thel.  Thcl.  Dij. 
Dig.  202.  lib.  13.  cap.  15.  f.  25. cites  Pafch.  9  H.  7.  34.  ca^I^f!^ 

cites  24  AIT. 
25.  S.  P. .  In  affifc  of  mortdanceJtoriStit  attorney  of  the  tenant  iif claimed  for  hli  mafter.     Br. 

Attorney*  pi.  loi.  cites  22  E.  3.  25. 

An  attorney  may  difclaim  for  hit  mafter  in  plea  of  land  ;  contra  of  bailifi*  in  afHTe.     Br.  Attomeyp 
pi.  71.  cites  9  H.  7.24. 

46.  An  information  for  an  aflault  and  battery  was  exhibited 
tt^ainjl  J,  IVeftly^  alias  Wefly,  The  defendant  appeared  gratis  by 
atlcrney,  and  pleaded  in  abatement  that  he  was  theperfon  againfl  whom 
the  information  was  exhibited^  and  that  his  name  was  IVefley^  ahfque 
hoc  &c.  The  King's  attorney  demurred.  It  was  obje^ed  that 
WelUy  and  Wefley  were  (be  fame  name,  and  idem  fonantia, 
though  differently  fpelt.  2dLy,  That  the  defendant  could  not 
plead  mifnofmer  upon  his  appearance  gratis,  and  by  attorney,  but 
ought  to  have  been  brought  in  by  procefs,  and  pleaded  in  proper 
ptrfon  that  the  King's  attorney  might  be  fatisfied  of  the  identity 
ef  the  perfon,  and  3  H.  8.  55.  was  cited  to  this  purpofe.  But 
per  Cur.  Weftly  and  Wefley  are  different  names,  and  ought  to  be 
pronounced  differently,  and  that  a  pronunciation  of  them  as  the 

fame 


I 
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Cime  is  vicious,  and  no  rule  to  judge  by.  It  was  alfo  held,  tbat  iiP 
the  defendant  apprehended  himfelf  to  be  the  fa'me  perfoa  againfi: 
whom  the  informadon  is  exhibited,  he  might  appear  without 
procefs,  and  plead  mifnofmer  by  attorney,  that  fuch  a  plea  lies  for 
the  defendant  upon  a  gratis  appeau'ance.  See  2  ^*  4-  I5«  21  H. 
7.  8.  and  that  it  may  be  by  attorney.  The  law  is  now  fettled 
upon  fcveral  authorities,  and  the  frequent  pra&ice  of  the  Court^ 
and  that  the  reafin  why  it  was  not  allowed  formerly  to  be  by  attorney 
%pas^  becaufe  w(tr rants  of  attorney  w^re  general^  naming  the  parties, 
only  as  they  wen  named  in  the  writy  which  warrants  being  of  record^ 
were  efloppels  to  atiornies  to  pkad  mifnofmer.  See  Br.  tit.  Gar- 
rant  de  Attorney,  and  Mifnofmer.  And  fee  5  £.  4.  108.  where 
the  firfl:  fpecial  warrant  appears  ;  and  it  was  held  that  the  King's 
attorney,  by  demurring,  allowed  the  defendant  to  be  the  fame 
perfon  in  the  information.  MS.  Rep.  Trin.  4Geo,  B.  R.  The 
King  V.  WeftJy. 

[\S)  Where  federal  Attornies  are  for  the  fame  De- 
fendant, in  what  Cafe  they  may  plead  feveral  Pleas. 

When  «        I.  TN  aflife  it  was  faid  for  law,  that  if  a  7nan  has  2  attornies^  and 


I.  TN  aflife  it  was  faid  for  law,  that  if  a  7nan 
^  the  one  will  render  the  land^  and  the  othi 


munbui  a  X  j^g  Qj^g  ^iii  rg^^gjr  f]jg  landy  and  the  other  will  defend  ity  or 

^X^W  if  ^^^^  ^^  pleaded  in  bar,  and  the  one  will  confefs  the  deed^znd  the 

jfveraily.  Other  wi II  deny  ity  the  plea  of  him  who  pleads  beft  for  his  mafter 

that  is  to  fljgii  be  taken.     Br.  Attorney,  pi.  t>2.  cites  lo  AfT.  10. 

fay,  the  one  /'  r  7 

in  l>ar,  and 

the  orber  to  thf  ajftfe^  the  fUa  to  tbe  aJjUff  Jball  he  taken  as  if  the  party  himclf  had  fo  pleanled,  and 

then  the  general  ili'uc  waives  the  bar.     Contra  of  t^o9 guardians  for  an  infant  \  for  there  tbe  m»fi 

kenrjicial  flea fball betaken.     Br.  Garrant  de  Attomej,  pi.  31.  cite*  Fitzh.  Aflife,  i»o.  xoE,  3. 

[316  ]  2.  Informedon  by  the  Ld.  Brook  againft  the  Ld.  Latimer,  the 
tenavit  made  tiuo  feveral  attornies^  and  the  one  demanded  the  view^ 
a  nd  had  ity  and  at  the  day  the  tenant  and  the  attorney  who  demanded 
the  viezu  made  default^  and  the  other  attorney  cafl  effoign  \  and  per 
Yaxley,  the  cflbign  does  not  lie ;  for  the  tenant  has  an  attorney 
who  is  not  eflbigned*  But  per  Cur.  the  effoign  caft  by  the  one 
Jhall  excufe  the  default  of  the  tenant,  and  of  the  other  attorney  ; 
r.nd  per  Coningfby,  he  who  will  have  two  attornies  in  C  B.  ought 
to  put  in  two  warrants  of  attorneys  for  one  warrant  conjun<3im 
fc  cllvifim  is  not  ufed  there.  And  per  Brian,  where  a  man  has 
two  attornies,  and  the  one  pleads  oneplea'y  and  the  other  another  plea, 
this  (hall  be  taken  a  double  plea^  and  fo  the  demandant  may  de- 
mur, and  after  the  tenant  dared  not  cemur,  but  appeared  ;  and  it 
was  faid  there,  that  i8  H.  6.  20.  and  11  H.  4.  53.  and  13  R.  2. 
the  tenant  durft  not  demur  in  the  like  cafe»  but  appeared  as  here  ) 
fo  quaere.     Br.  Attorney,  pi,  72.  cites  la  H.  7.  8. 


(\V)  What 
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(W)    What  may  be  done  by  Attorney. 

1 .  Stat.  MfTtMy  cap.  "P  N  A  C  T  S,  That  every  freeman  that  Mis  This  fta- 

10.  20  H.  3.  ^  fuit  to  the  county^  tithing,  hundred^  or  ^^^^^^^^ 
tvapentaie^  or  court  baron  may  take  attorney  to  do  his  fuit  for  him.     real.    % 

Inft.  99. 
The  Alitor  muft  make  a  letter  of  attorney  under  his  feal.     2  Inft.  lOo. 

2.  One  may  do  that  himfelf  which  he  cannot  do  by  attorney,  9  l^cp.ye.b. 
as  the  lordw^;^  beat  his  villein,  but  a  ftranger  cannot  do  it  for  the  ^j'te^*s!"c. ' 
lord  ;    and  the  lord  may  diftrain  for  rent  when  it  is  not  behind,  and  tiib  it 
and  the  tenant  (hall  not  have  trefpafs  ;  but  if  the  bailiff  diflrain  ^-  4-  78.  b. 
when  no  rent  is  arrear,  trefpafs  lies  againft  him,     Arg.  Godb.  I/'e^^  ** 

387.  cites  2  H.  4.  4.  9  H.  7.  14.  Trefpals 

3.  Pro^ifo  referved  to  the  feoffor,  to  make  leafes  for  3  lives  or  Bccaufe  it  is 
7. 1  years,  he  cannot  do  it  by  attorney,  becaufe  he  has  but  a  par-  "f  ^jj^^^nd 
ticular  power  which  is  perfonal  to  him.     9  Rep.  76.  in  Comb's  butadecU* 
Cafe,  cites  it  as  rcfolved  by  Wray  and  Anderfon  Ch.  J.  at  Suf-  ration  of  the 
folk  Affifcs,  24  Eliz.  Sf uL*'^ 

comet  in 
upon  original  agreement,  upon  the  firft  feofimeAt ;  per  Jraes  ].  Palm.  436.  in  Cafe  ^f  Hardwin  v. 
Warner,  cites  Comb's  Cafe,  and  8  Rep.  Whitlock's  Cafe. 

4.  There  are  fome  things  ^/ryina^  *nd  fo  infeparably  incident^  a  Roli.Rep. 
that  they  cannot  be  done  by  attorney,  as  doing  of  homage  and  Q^i^^^^f]* 
fealty,     9  Rep.  76.  Trin.  Ii  Jac.  in  Comb's  Cafe. 

5«  At  common  law  a  man  might  levy  a  fine  by  attorney,  as 
well  as  confefs  an  a£tion,  and  the  attorney  himfelf  might  enter 
and  record  jt,  though  the  party  did  not  make  cpnufance,  and  of 
this  great  mifchief  followed,  and  oftentimes  diflierifon,  and  there* 
fore  it  was  ordained  by  the  ftatute  definihus  &  attorn,  that  a  fine 
fhall  not  be  levied  before  that  the  parties  went  before  the  juftices 
in  proper  perfon,  fo  that  the  juftices  may  have  conufans  of  their 
age,  and  other  defaults ;  yet  at  this  day  a  man  may  take  eftate  by 
fine  by  attorney,  alfo  a  man  may  take  a  grant,  and  render  by 
fine  by  attorney,  as  in  proper  perlon.    Den(h.  R.  of  Fines  7. 

6.  And  the  baron  and  feme  may  take  eftate  by  fine  by  attorney  [    3'?  3 
made  by  the  baron  ;  but  this  ihall  not  bind  the  lord  to  claim 

•ther  eftate  after  the  coverture  diffolves.     Denfh.  R.  of  Fines  7, 

7.  But  mayor  and  commonalty,  dean  and  chapter^  reclufe  and  the 
like  cannot  levy  a  fine,  nor  take  any  eftate  by  fine  by  attorney. 
Denih.  R.  of  Fines  17. 

8.  Errors  on  a  judgment  in  Ireland,  were  allowed  by  tlie  Mr.  Har- 
Court  tobeafligned  here  by  attorney.     11  Mod.  257.pl.  11.  of^'t"^;^ 
Mich.  8  Ann.  B.  R.  Anon.  Crown,  faid 

it  had  been 
done  in  tlie  Cafe  of  York  v.  Medley. 

Tor 


done  in  tlie  Cafe  of  Yor 

more  of  Attorney  in  General,  fee  ^tlfant,  (Buartian,  ^VU 
Wt^tj  and  other  proper  Titles. 


iattorn- 
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aoirbea^  I.    A  TTORNMENT  is  the  confent  of  Ac  tenant  to  the  gftmt 
^^*[^  ,  ^^  of  the  fexgniorj  or  the  reverfion,  patting  him  inCo  the  pof- 

bog  tide,     feffion  of  fervices  due  from  fuch  tenant    Tbi  reaf^m  are  threefold^ 
IhaMchofe  ]f(^  Fr»n  the  ancient  feudal  laWf  when  the  fei^naories  (iibfiAed  in 
loth  tbe^^  ^^^  ancient  clans  thejr  ufed  to  be  continoally  contending  with 
tut  of  RoU  each  other,  and  it  was  frequent  in  thofe  times  to  make  peace 
aoa.the  a»-  upon  amicable  conceffions  to  each  other  i  but  if  upon  fitch  grants 
Smtpon,    A^y  (hould  have  (ubje&ed  an^  feudaries  to  the  other  lord,  it 
aadfluUoa-  might  have  been  to  the  infinite  prejudice  of  fuch  tenants;  for 
bp^what  though  fuch  contending  lords  might  agree,  yet  the  grudge  might 
continue  to  the  tenants,  and  therefore  the  policy  of  that  old  law 
was,  that  their  fealty  was  not  te  be  carried  ever  to  any  other  Ufitbout 
their  confent^  from  whom  they  might  exped  opprefHon  rather  than 
^oleAion.     adly.  That  the  tenants  might  knew  to  whom  the  ressts 
emdferviuf  were  due^  and  to  diftioguUh  the  lawful  diftrels  from 
the  tortious  taking  of  his  cattle  s  and  this  reafon  was  fo  preva* 
lent,  that  when  the  law  gave  a  free  alienation  in  refpefl  of  the 
fuperior  lord,  yet  the  tenant's  right  of  attornment  continued  un* 
altered.     3dly,  That  by  the  tenant*s  lawfid  payment  to  the  grantee 
^ffuchfeigniery  or  reverfion^  he  might  be  put  intepoffeffion  of  fucb 
ieigniory  or  reverfion ;  and  that  bv  the  payment  cffuch  rents, 
and  doing  fuch  fervices,  which  anciently  lay  in  going  to  the 
wars  with  their  lords,  and  |dowing  their  grounds,  all  men  might 
know  in  whom  fuch  rights  were  veAed;  and  here  themoft  ge- 
neral rule  is,  that  the  tenant  cannot  alter  the  grant,  but  only  at- 
torn to  it,  and  by  fuch  attornment  can  make  no  variation  in  the 
grant  itfelf  j  for  the  tenant  has  no  right  to  the  reverfion^  and 
Sxerefore  cannot  alter  the  dif()ofition  of  it  one  way  or  the  other, 
but  he  has  right  to  the  pofieflion,  and  therefore  can  put  iWiom 
he  pleafes  into  that  pofieffion  which  he  has  in  him.   GUb.  Treat* 
of  Ten.  75,  76. 

2.  4  Jinn.  cap.  16./.  9.  Jfll  grants  or  conveyances^  «r  otherwife 
of  any  manors  or  rtnts^  or  of  the  reverfion  or  remainder  rfany  meffuet* 
ges  or  lands^Jhall  be  good  without  attornment  of  the  tenants* 

3.  S*  10.  Provided  that  no  fuch  tenant  be  damaged  by  payment  rf 
rent  to  any  fuch  grantor  or  conufor^  or  by  breach  of  any  condition  fef 
mn^payment  of  rent^  before  notice  given  him  of  fuch  gramt  by  tb$ 
eonufee  or  grantee, 

C  3'^  H  f*  II  Geo.. Q.,  cap*  19./ 11.  Jttommenttf  tenants tef^oaigtr^ 
claiming  title  to  the  eflate  ^  their  landlordSy  Jball be  abfolutefy  nuiemd 
void  to  all  intents  and  purpofes  whatfoever^  and  the  poffiffian  of  their 
reJpeHive  landlord  or  landlords^  lejfor  or  lejfors^  Jhallnot  be  deemed  #r 
conflruedto  be  any  wife  changed^  altered^  or  affe^edy  by  any  fuch  attem'm 
ment  or  attornments^  provided  always  that  nothing  herein  contained 
Jhall  extend  to  vacate  or  affeSt  any  attornment  made  purfuant  tOy  and , 
in  confequence  of  fome  judgment  at  lawy  or  detree^  or  order  of  a  cootrt 
of  equity^  or  nusde  with  the  privity  and  confent  of  the  landlord  or 
landlords^  lejfor  or  leffors^  or  to  any  mortgagee'^  after  the  mortgage  is 
bocoine  forfeited. 

6  •  ZvOiittL 
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autiita  €2uerela* 


dita  querela 

(A)  In  what  Cafes  a  Thing  may  be  avoided  without  '^\l\ei^^' 

an  Audita  Querela,  th^  uw^£« 

not  lopk 

[r.   TF  TLTCizn  lea fes  for  years  {to  Y^S^referving  a  rent j  and  after  v'ithfoftrid 

'*"  acknowledges  one Jtatute  to  J.  S,  and  another  ftatutc  to  J.  D.  ^l\^^^ 
and  after  y.  5.  accepts  a  lenfe  for  years  of  the  reverfion  [and  rent  adions.. 
referved  on  leafe  to  B.]  of  the  conufor^  and  then  J.  D.  who  hath  Mar.  jf-hf 
the  puifne  ftatute  extends  the  reverfwn  and  rent\  and  after  J*  S,      Cro^  j  * 
extends  italfo  upon  his  ftatutc,  and  for  the  rent  arere  brings  an  ac-  424.  pi. '9. 
tion  of  debt  againfl  [B.]  the  leffee  5  [B.]  the  leiTee  without  an  audi-  P-^^*^^-  is- 
ta  querela  may  avoid  his  extent  by  pleading  that  his  ftatute  was  j^c^  cf ' 
^  fufpcnded  by  acceptance  of  the  leafe  of  the  reverfion.  Pafch.  16  adjudged  ac* 
Jac.  B.  R.  oetwcen  Sir  J.  Harrington  and  Garronvay^  adjudged  cordingly, 
upon  a  fpccial  vcrdia.]  ^^^f,;^;^'. 

dita  querela. 
— — Cro.  T.  477.  pi.  xr,  Pafch.  16  Jac.  B.  R.  the  S.  C.  and  it  was  moved  that  if  there  were 
cjufe  to  avoid  the  extent,  an  audita  querela  ought  to  hive  bscn  brought  to  avoid  it  {  for  Lhat  the  firft 
conufee  is  in  by  matter  of  recordi  and  that  a  ftatute  being  of  record  cannot  be  avoided  but  by  matter 
of  fa€t;  fed  non  allocatur ;  for  when  the  plaintiff  [the  zd  conufee]  had  once  lawfully  exundedy 
and  the  land  delivered  him  in  extent,  he  may  by  plea  in  this  adlion  avoid  the  extent  upon  the  former 
ibtttce,  and  (hall  not  be  put  to  an  audita  querela  ;  for  the  2d  extent  never  wai  lawful,  but  was  fui^ 
pended  by  taking  the  leafe,  and  then  the  plaintiff  having  well  extended,  may  well  maintain  this  ac- 
tion, and  judgment  accordingly.  Cro.  J.  569.  pi.  9.  Pafch.  18  Jac.  in  Cam.  Scacc.  Garraw|||f 
f.  Harrington,  S.  C.  and  judgment  was  reverfed  for  uncertainty  in  the  declaration:  but  as  to  th% 

matter  in  law  no  opinion  was  delivered. Palm.  172.  Hill.   19  Jac.  S.  C.  which  fee  atti^ 

Sntute  Merchant,  (L)  pi.  i.  and  the  notes  there. 

[2.  If  a  diffeifar  acknowledges  a  flatute^  and  after  the  dtjfeifee  Cro.  J.  4?^. 
enters^  and  the  conufee  extends  the.  ftatute,  the  diffeifee  v/ithout  s^c  V^l* 
an  audita  querela  may  avoid  it,  becaufe  there  is  no  right  of  an  P.  does  not" 

extent.     Pafch.  16  Jac.  B.  R.  in  Sir  f,  Harrington  and  Garro*  *ppc»r. 

ways  Cafe,  per  Houghton.]  riTbutV 

do  ootobfenre  S.  P. 

[3.  If  tenant  in  tail  acknowledges  a  flatute  and  diesy  an 4  the  co-  Br.  Audita 
nulce  fues  execution  againft  the  iflue,  the  iflue  may  avoid  it  in  an  ^"!p'"»  pl- 
^fe  without  any  audita  querela.  18  Ed.  3.  Affife  77.  adjudged.]  Aff.^;"  ^ 

Infra  pi.  9. 
S.  P.  and  fee  pi.  10, 

[4.  If  2L  writ  comes  to  thefheriffto  deliver  to  J.  S.  the  conufee  of  [    3I9  ] 
a  ftatute,  all  the  lands  of  T.  S.  tie  conufor,  which  he  had  the  day  <;  c    't  d 
of  the  ftatute  made,  or  after,  and  thcjherif  by  force  thereot,  by  Wind- 
delivers  to  him  the  land  of  a  flrangcr  net  fzthjcct  to  the  extent,  the  ham,].  Sid. 
(Iranger  (hall  not  have  an  audita  querela,  but  he  may  avoid  it  in  .55- P*^  ** 

Vol.  III.  Z  an        ^^"^ 
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to.  Wind,     an  aj^%e  \  for  the  fheriff  had  110  cohttr  to  deliver  this  land,  tf  R.  2. 
ed^^c""-    Aflife  69.     Audita  Querela  6.] 

SeepLii.S.  C.  ftS.P. 

Hob.  47.  [5.  If  A.  recovers  againft  B.  debt  or  damages,  and  thereupon  an 

?o  lac  c*"'  ^%'^  '^  granted  to  the  fheriff  /»  ^«/^/irf  /ifc  moiety  of  all  the  iandrf 
B°  Cm  v.*  -B.  and  thereupon  thcfierif  delivers  the  moiety  of  the  land  of  B. 
Barmne/,  S.  which  18  ancient  demefne  \  tno'  it  be  admitted  that  this  is  not  «- 
^  *the*Ch'  '^«^*'^>  7^^  ^*  rflwiw/  ijw/i  1/  by  entry,  without  an  audita  querela, 
y  fays^that  becaufetne  (heriffhad  a  warrant  to  deliver  the  moiety  of  all  his 
perhaps  if  land,  and  this  was  his  land,  ergo  not  void  \  Hobart's  Reports, 
nJvaMe'!'*'  ^^-  between  Com  and  Barneby.} 

tfie  way  to  • 

do  it  would  be  by  audita  querela*  becaufe  there  was  no  time  to  plead  it  before.  •Browf  !• 

234.  Coke  ▼.  Bamfley,  S.  C.  but  S.  P.  does  not  eiadly  appear.-  S.  C.  cited  Mo.  211.  pi. 

351.  but  S.  P.  does  not  appear;  but  fays  it  was  adjudged  by  all  thejuftices,  that  land  inaocieot 
'<lemelhe  is  extendible. 

Cro  E.3IC-  [6.  If  a  manfues  zn  elegit  for  a  debt  recovered,  and  bath  certain 
Jlid'by  PopI  ^^^ '"  extent  upon  the  elegit,  and  after  htfuggefis  that  the  roco- 
ham  Ch.  J.  verce  hath  other  lands  in  the  county,  and  thereupon  hath  a  new 
'h  **  'PP««"  elegit,  and  upon  this  the  other  land  is  extended  j  this  laft  extent, 
plaintiff  ^^  the  moft,  is  but  voidable  by  error,  and  not  void.  Mich.  37  H. 
took  the  firft  B.  R.  between  Hanger  and  Frie  adjudged,  which  intratur  Hffl.  35. 

land  on  the     £1.  Rot.  246.] 
Iheriff's  de-  . 

livery,  and  accepted  it,  he  cannot  afterwards  take  a  new  extent,  and  if  he  does,  it  i9  wholly  void, 
tnd  not  only  voidable  or  erroneous  ;  for  then  the  record  is  ended,  the  attornies  of  both  parts  are  out 
«f  Court*  and  it  is  as  a  writ  without  original,  which  is  wholly  void ;  but  here  it  is  found  fuper  quo 
he  came  and  prayed  a  new  extent,  which  (hall  be  intended  the  hrft  day  of  the  extent  returned,  and 
then  it  is  reafon  that  he  may  wave  it,  and  take  a  new  extent;  and  adjudged  that  the  new  extent 
wasgooJ. Mo.  ;^4i.  pi.  462.  Hunger  v.  Fry,  S.  C.  Upon  the  firft  elegit  land  was  deliver- 
ed in  extent,  and  upon  fuggeftion  of  more  lands  in  the  fame  county  a  leafe  for  years  was  taken  iQ 
%)Eecution«  and  fold;  and  adjudged  that  the  fale  was  good.  iz  Mod.  367.  Arg.  dtes  Mo. 

3 41.  and  Cro.  E.  3io.butfeems  tomiftake  what  is  mentioned  in  Cro.  £.  atfaidin  Mo. 

Cro.  C.  [*^,  If  ^^  acknowledges  a  recognizance  in  nature  of  a^atutefafk 

CUve^v/^*  '«A  and  TihzT  B.dies,  and  C  his  executor  fues  an  extent  out  of 
Verc,  S.  C.  Chanccrv,  and  before  this  is  executed  C,  dies,  and  after  admimfiro' 
^nes  and  //^^  g^  ff,^  g^^j  qJ  j^^  „^  adminijlered  by  C.  is  granted  to  JD.  and  af- 
heid  ^e  li.  \^^3  and  before  the  return  day  of  the  writ  of  execution,  the  writ 
berate  not  is  executed,  and  the  land  of  A.  extended,  and  feifed  into  the  kbg^i 
*^"  *J*^^*"  hands,  according  to  the  command  of  the  writ;  and  after  Z)./i»^ 
•  '    "  a  writ  liberate,  and  thereupon  the  land  is  delivered  to  him  in  extent, 

this  is  all  void  without  fuing  any  audita  (•)  querela;  iorbjiht 
death  of  C.  the  executor,  before  the  inquifition  taken,  the  nvrit  of  extent 
void;  but  nmas de faBo abated,  in  as  much  as  it  was  the  writ  of  C.  the  writ 
Sluf^!  &  commanding  the  fticriff  to  extend  and  feifc  into  the  king's  hands, 
adjomatur.  ut  ea  praefato  executori  quoufque  &c.  liberarifaciat  Sccand  then 
T^^^P  Vh  **^  which  was  done  upon  this  foundation  was  all  void,  die  admi- 
iiCar.B  Jl.'  niftrator  not  beindprivy  thereto,  but  coming  in  paramount  thereto. 
S.  C.  ad-  P.  X I  Car.  B.  R.  between  Fere  and  Cleve,  per  totam  Curiam,  pne- 
judged  ac.  tcr  Cokc,  who  fccmed  e  contra,  adjudgcd-upon  a  folemn  argu- 
jTeTfnd      ment  upon  a  fpccial  verdia,  intratur.  Tr.  ii  Car.  Rot.  1378.] 

JIaitoley  for  the  plaintiff  j  tnd  Bramptton  Ch.J.  (then  abfcnt)  delivered  his  opinitfi  tojopei  J.  to 
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W  tJie  fame ;  Init  Crooke  J.  retained  hia  former  opinion.  ■  Jo,  385.  pi.  i.  $.  C.  ad-  f     0^0     1 

judfcd  accordingly  by  Jones  and  Berkley,  and  that  Brampfton  was  of  the  fame  opinion }  • 

^t  Csooke  «  contra  ;  and  fays  that  Saunders,  an  old  clerk  of  the  Petty  Bag,  and  of  grejit  experience 
at  ID  extents,  certified  his  opinion  in  writing,  that  the  extent  made  after  the  death  of  the  executor, 
and  the  liberate  after  to  the  adminiitrators  were  void ;  and  that  the  adminiftrator  ought  to  have 
had  an  extent  de  novo,  and  a  new  liberate  thereupon. 

[8.  If  tipon  an  elegit  tie  Jber if  takes  an  inquifttton^  and  there  are  12  Mod. 
feverai  lands  found  fuhjeB  to  the  extent,  and  feveral  values  founds  3,65.  Arg. 
and  the  Jberiff  returnSy  that  he  has  delivered  fome  of  the  lands  in  *^""  ^-  ^; 
particular  for  the  moiety,  where  it  appears  according  to  the  va-  muft  be'/J! 
lues  found,  that  an  equal  moiety  is  not  delivered  to  the  party  '''"^''^'^•^ 
who  recovered,  but  more  than  a  moiety^  yet  this  is  not  void,   nor  'tlj^"^"'^^ 
is  it  a  difleifin  by  the  entry,  but  only  avoidable  by  audita  querela,  by  vMu7of 
Trin.  15  Car.  B.  R.  between  Rotve  and  Weekes^  per  Curiam  ad-  f^ffxtcnt^ 
judged  upon  demurrer.  bccaufe  it 

,.^  .^  .  .        ,  ,     .       *         ^         ^  plaintiff'* 

entry  was  no  dtflcifin,  and  it  might  be  that  after  actual  entry  the  defendant  is  put  to  audita 
querela,  and  that  if  it  had  appeared  to  the  Court  only  by  affidavits  that  more  than  a  moiety 
was  extended,  it  would  be  hard  to  relieve  even  upon  an  audita  querela,  bccaufe  of  the  danger  of 
avoiding  a  record  by  affidavits,  and  that  this  6afe  is  not  found  in  any  other  book;  and  adjudged  ibid. 
j6t.  Paibh.  la  W.  3*  that  where  on  the  return  it  appears  that  more  than  a  moiety  is  delivered,  it  it 
abfoiutely  void,  and  needs  no  judgment  or  audita  querela  to  avoid  it. 

Inquifition  found  20  acres  where  in  truth  there  were  but  10,  and  the  whole  10  were  delivered  in 
extent.  The  Court  faid,  this  could  flot  be  tried  in  ejcdtmcnl  by  a  fpecial  iffue.  but  the  party  grieved 
ssayfilea  declaration,  and  the  general  iiTue  Ihall  betaken,  and  if  upon  tlie  evidencfe  it  appears 
that  more  than  a  moiety  is  delivered,  the  extent  is  void.     Sid.  239.  pi.  11.  Hill.  16  &  17  Car.  2. 

B.  R.  Samford  (Earl)  v.  Hobart. Ibid,  is  added  a  nota,  that  Hill.  23  Sc  24  Car.  2.  B.  r! 

Hale  Ch,  J.  declared  his  opinion,  that  fuch  extent  of  more  than  a  moiety  is  not  void,  nor  can  be 
Avoided  after  fuch  extent  filed. 11  Mod.  355.  Arp.  cites  the  above  opinionof  Hale. 

•  Lev.  160.  Hill.  16  and  17  Car.  2.  B.  R.  Stamford  (Earl)  v.  Nedham,  S.  P.  andfeems  to  beS. 

C.  fays,  that  the  Court  held  that  it  might  be  avoided  in  evidence  in  ejedment  brought  for  the  lands. 

[9.  If  tenant  in  tail  acknowledges  a  Jlatute  and  dies y  and  the  Cro.  J.  ^5. 
ccnufeefues  execution  againft  the  ijfucy  the  iffue  ftiay  have  an  aflifc,  ^^'  \^'  ^;  ^' 
and.  therein  avoid  the  ftatute,  and  is  not  put  to  his  audita  que-  tit.  Heir^ 
tela.    Mich*  3  Jac.  B.  R.  •  10  between  AJhbumham  and  St.Jchn  (B)  pi.  4. 

•  This  fcems  to  be  the  fame  as  pi,  10.  inCro.  J.  S.  C. 

flO.  But  in  this  cafe,  the  iffue  at  his  ele&ion  may  have  an  audita  Cro.  J.  gj. 
querela  if  he  will.  Mich.  3  Jac.  B.  R.  between  Alhburnham  and  ^^'  *^'^*^' 
o/.  John  adjudged  per  admittance.] 

[11.  Upon  a  writ  of  extent  upon  a  ftatutc,  if  Ait  fheriff  deli-^ 
vers  in  extent  the  land  of  ajirangerj  the  ftranger  may  have  an 
af&fe,  and  is  not  put  to  an  audita  querela.  6  R.  2.  AfT.  69. 
adjudged,  and  there  an  audita  querela  brought  in  this  cafe 
was  abated  by  judgment.] 

[12.  If  an  infant  acknowledges  a  recognizance ^  ftatute  merchant,  F.  K.  8* 
or  ftaple,  or  recognizance  in  nature  of  a  ftatutc  ftaple,  he  can-  '°^  ^^^ 
not  avoid  this  without  an  audita  querela  brought  before  his  full  agCy  that  he  may 
becaufe  his  nonage  ought  to  be  tried  by  infptclim*     Co.  Magna  have  it  after 
Charta  673.1  his  full  age. 

b.  pi.  9.  Mich.  6&  7  EliJB.  Harrifon  v.  Worley  held  by  divers  that  it  ought  to  be  brought  within  age 

\ — And.  25.  pi.  54.  S.  C.  held  accordingly,  and  fays,  that  In  the  rcgiftcrthe  form  of  the  writ 

is  to  allege  that  he  is  yet  within  age  ,  notwithftanding  F.  N.  B.  104.  fcems  to  the  contrary.——— 
Beodl.  go.  pU  i»3«  Pafch.  a  Hiia.  S.  C.  according  to  Dyer  and  Aoderfon.-    ■■        ■  Mo.  75.  pi. 

Z  7,  266. 
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106.  Worl«y*t  Cafe,  S.  C.  aii4  it  wit  agreed  by  all,  that  the  writ  ihouU  abate.  But  Wefton  faidy 
that  tho*  fo  it  it  where  he  comes  to  full  age  before  infpe^lioo,  yet  if  he  was  once  adjudged  within  age, 
then  the  ftatute  (hall  be  tvoided  by  it.  2  And.  158.  pL  87.    Arg.  S.  P.  accordingly.*-^'- 

^  S.  P.  by  the  Ch.  J.  Aig.  lo.  Rep.  43.  a.  Trin.  11  Jac. 

C    321    ]       C'3-  -S"'  \f  ^^  infant  bargains  and  fells  lands  hy  deed  inrolled  ac- 
cording to  27  H.  8.  he  tnay  avoid  it  when  he  willf  without  an  audi" 
—Mo.  77?'  '^  querela^  bccaufc  this  is  real.     Co.  Magna  Charta  673.] 

tame  diver- 

fity  between  recognisance,  ftatute,  or  fiae,  and  deed  inrolled ;  for  in  the  laft  cafe  nothing  pafle^  hj 

the  inroUment  but  all  by  the  deed  before;  per  Brown  and  Wefton. «-^  Kclw.  10.  a.  b.  S.  P.  per 

Keble. 

Br.  Error,  j^j^.  If  a  Judgment  be  given  in  an  inferior  court  againft  B.  and 

$  C.^'"^"  a  writ  of  error  is  brought  thereupon  at  Wcftminftcr,  and  there 

the  Judgment  is  reverfed  for  error,  and  upon  the  record  it  appears 

that   %  S.  was  pledge  for  B.  in  the  bafe^court  for  the  debt,    a 

JpeciaJ  ^vrit  may  be  aivarded  to  deliver  him.     I  H.  7.  12.  b.] 

15.  Note  a  diveriity  where  the  difcharge  comes  by  determination 
of  tie  eflate  :  there  the  conufor  needs  no  audita  querela ;  for  if 
tenant  in  tail  acknowledges  a  Jlatute  which  is  extended^  and  he  diesy 
his  i/fue  may  avoid  it  by  entry.  F.  N.  B.  1 02-  (H)  in  the  new  notes 
there  (a)  cites  38  Afll  5.  43  AfT.  18. 

16.  A.  entered  into  a  ufurious  bond,  whereupon  debt  being  af- 
terwards brought,  he  made  an  attorney  and  appeared^  but  was  cofh 
demntd  upon  a  nihil  dicit,  and  taken  in  execution ;  afterwards  he 
brought  audita  querela,  but  it  was  difallowed  by  die  whole  Court; 
for  it  lies  not  after  judgment  upon  a  thing  he  might  have  pleaded 
before.     Cro.  E.  25.  pi.  3.  Pafch.  26Eliz.  B.  R.  Fifher  v.  Banks. 

1 7.  Debtor  after  Judgment  fold  the  lands  ^  and  being  unable  to 
pay  the  money,  the  judgment  creditor  brought  a  fcire facias  againft 
him,  and  had  judgment  therein  by  default^  and  by  an  elegit  extended 
the  lands  of  the  pur  chafer ;  but  the  whole  being  not  extended,  the 
purchafer  had  no  remedy  but  by  an  audita  querela,  Brownl.  39. 
Joules  V.  Joules. 

18.  If  an  infant  makes  an  ohligation^  and  being  fucd  an  attorney 
nuithout  warrant  fuffers  Judgment  by  nonfum  informatuSy  this  is  no 
caiifc  to  grant  an  audita  querela  \  for  he  fliall  have  error  li  he  was 
within  age,  and  if  not,  then  he  fhall  have  writ  of  difceit  againft 
the  attorney.     Win.  114.  Mich.  21  Jac.  C.  B.  Afliley  v.  Collins. 

19.  If  there  be  ?i  Judgment  againft-  3,  and  one  of  tnem  is  taken 
in  execution^  and  afterwards  let  at  large  by  the  plaintijf*s  ccnfent^  if 
any  of  the  other  two  be  afterwards  taken  in  execution  upon  the 
fame  judgment,  he  may  have  an  audita  querela  \  but  he  cannot 
be  relieved  on  a  motion  in  Court,  tho'  grounded  on  an  affidavit; 
per  Roll  Ch.J,  Sty.  387.  Mich.  1653.  inCafcof  Price  v.Goodrick. 

20.  Where  the  party  has  a  matter  which  he  might  have 
pleaded  to  the  fcire  facias  in  his  difcharge,  and  two  nihils  are  re* 
turned^  and  judgment  againft  him,  the  Court  will  relieve  him  up- 
on motion,  without  putting  him  to  an  audita  querela ;  othcrwifc 
if  z  fcire  feci  be  returned,  i  Salk.  93.  pi.  4.  Pafch.  1 2  W.  3.  B.  R- 
Anon. 

(B)At 
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(B)    At  what  7'ime  it  lies. 

[i.    A   Stranger  to  the  ^iz/w/r,  \vho  is  zpurchaferot  the  land,  •  Fit«h.Au- 

-^^  (hall  not  have  an  audita  querela  befortf  execution  againil  **j'*^««l»» 

him.    ♦17  Ed.  3.  43.  contra  25  Ed.  3.  37.  per  Hill.]  I  .^i.citci 

S.  C.  cited 

in  a  nota  of  the  reporter.     3  Rep.  13.  b. S.  P.  by  Haughton  J.  Cro.  J.  507.  pi.  r  -1 

19.  Arg.  citet  17  AlT.  &  17  E.  3.  19.  and  that  being  warned  if  he  does  not  plead  that  ■-    ^  -^ 

another  is  tertenant  who  ought  alfo  to  be  chai^gedf  he  never  after  (ball  have  an  audita  querela. 
a  Btilft.  1 7.  Arg.  cites  S.  C. 

[2.  If  one  man  acknowledges  a  JlatuU  merchant  to  another,  ritth.Audi. 
who  after  releafes  it,  and  the  conufor  aliens  his  land  to  ajiranger^    \x\^^\% 
the  ftranger  (hall  not  have  an  audita  querela  againil  the  conufee,  s. C 
before  he  hath  fued  execution  againft  him ;  for  perhaps  he  is  not 
tenant  of  the  land,  and  then  he  (hall  hinder  execution  againft 
another.     17.  Ed.  3.  27.  b.  adjudged.] 

[3.  &  the  feoffee  of  part  of  the  land  Ihall  not  have  an  audita  Fit*.  Audita 
querela  before  execution  fued  againft  him,  though  the  conufee  hath  ^*c*itc«  S 

Jued  execution  of  the  refidue  agalnjl  the  conufor.     17.  Ed,  3.  27.  b.  c.^ He' 

adjudged.]  fluH  not 

.  have  It  till 

^is  lands  are  in  executioH.  F.  N.  B.  104.  (G) Feofiee  fliall  not  have  aud.  quer.  till^after  cxecu* 

'ion.    2  BuUt.  1 7  Arg. 

[4.  But  if  he  hath  fued  execution  of  part  of  the  land  in  the  hands  /  ■  ^  % 
of  thefeoffecy  tho'  not  of  all,  he  fhall  have  an  audita  querela  pre-  ^FqU  10^. ^ 
fently.     17.  Ed.  3.  28.]  ^77*7^ 

r    ^   -tr    'L  r     \     '  I  /r     r       i-r  ^-  j      Fitih.Audi* 

[5.  If  the  r^m^r  being  leffeefor  lifcy  upon  an  execution  award-  ta Querela, 
ed  againft  him  be  returned  dead  hy  the  fheriff^  he  in  the  remain^  pi.  21.  citst 
der,  who  is  not  fubje£l  to  the  extent,  fhall  not  have  an  audita  que--  ^'  ^' 
rela  before  execution  prayed  againft  him.     18  Ed.  3.  26.  b.] 

[6.  The  conufor  of  a  dztute  Jhall  have  an  audita  querela  before  Fitih.Audi. 
mention  fu,d.     17  Ed.  3.43.]  ';,T^^, 

S.  C.— *An  audita  querela,  quia  timet,  may  be  maintained  before  any  ececution  fued.     Co.  Litt. 
100.  a.  ■■  3  Rep.  13.  b.  S.  C.  and  S.  P.  cited  in  a  nota  of  the  reporter. S.  C.  cited  Ai^, 

a.  Bulft.  17.         ■   S.  P.  agreed  Win.  23.  Mich.  19  Jac.  in  Cafe  of  Grubham  v.  Cooke. 

[7.  &  his  heir  fliall  have  it  before  execution  fued.     17  Ed.  3.  Fltah.Audi. 

.        J*    J      J  T  #  ^     ta  Querela, 

43.  adjudged.]  pi. «: cites 

S.  C. S.  C.  cited  in  ■  noti  of  the  reporter,  3  Rep.  13.  b. 

f8.  The  conufor  or  his  heir  (hall  have  an  audita  querela  before  Fi«.Aud;^. 
that  the /2//V  upon  theflatute  is  commenced,     17.  Ed.  3.  43.]  g^^u^sx' 

[9.  It  the  conufee  of  2i  Hdtutc  fues  execution,  the  conufor  fhall  '  *. 

l^ave  an  audita  auerela  after  the  day  of  the  return,  altho'  the  writ  be  - 
not  returned,  if  he  ayers  that  execution  is  done.     39  Ed.  3.  30, 

b.  adjudged.] 

[10.  If  in  trefpafs  it  ht  found  for  the  plaintiff  hj  nifi  priug,  and  Br.  AuJJtt 
after,  before  the  day  in  Bank  he  releafes  to  the  defendant,  the  defen-  J^Yuc;s\ ' 
dant  before  judgment  fliall  not  have  an  audita  querela  upon  this  c.  and  by' 

Z  3  relcafej 
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Cott  Haiu,  releafe  j  for  perhaps  he  will  not  have  judgment  thereupon,    9 

and  Hanlc.     "tf    -    »  1 

heihall  DC-  -"-S-  *-J 

ver  have 

aud.quer.  before  judgment*  but  Pafton  e  contra;  and  Broclce  fays,  that  ex  hoc  Tidetur  that  he  (hatt 

not  plead  it;  and  alfo  that  he  (hall  have  ^ud.  quer.  after  judgment  to  prevent  exccatioa.«^--^Fitsk. 

Aud.  Quer.  pi.  13.  cites  S.  C. S.  C.  cited  and  agreed  per  Cur.  whereupon  it  wat  ui^ged,  that 

^en  it  woula  be  impoffible  for  them  to  bring  an  aud.  quer.  before  they  are  taken  in  esecttdon* 
^r  that  the  plaintiflf  will  get  judgment  iigned,  and  take  out  execution  on  a  fuddain.  and  bebiad  tfaa 
defendant's  back  ;  whereupon  the  podea  was  ordered  to  be  brouglit^n»  to  fee  if  execution  were  figo- 
cd ;  and  Hale  Ch.  }.  at  another  day  faid*  (hat  if  an  aud.  quer.  was  brought  after  the  day  in  Baokt 
tho'  the  judgment  was  not  entered  up,  yet  the  Court  would  make  them  ?nter  it  up  as  of  that  day;  (b 
that  they  Hiall  not  plead  nul  tiel  record,  i  Mod.  1 1 1.  pi.  5.  Trin.  26  Car.  2.  B.  R.  Lampiere  v, 
Mereday.         3  Keb.  291.  pi.  14.  Laufier  v.  Mereday,  S.  C. 

Br.  Audita         [^  i .  A  writ  of  execution,  with  an  extrnS facias ^  iiTues  upon  1 

Querela,  pi.  ftjj^yj^  merchant,  an4  the.  writ  //  not  returrted^  the  conufor  fhall 

C  3^3    J  have  an  audita  querela,  upon  a  furmife  that  the  term  is  incurred^ 

16.  cites  s.  notwithftanding  the  writ  was  not  returned.     39  Ed.  3.  30.] 

C.  and  fays  % 

that  the  conufor  faid  that  wxecutiw  wa*  *  not  ntade^  and  prayed  ven.  lac.  upon  audita  qoerelti 
and  it  was  granted  notwithftanding  the  writ  waa  not  returned.    Br.  Audita  QucreU»  pi.  26.  cites  \% 

[•  This  word  (not)  is  in  all  the  editions  of  Br.  but  it  feems  *rt  (hould  be  omitted,  and  it  is  not  in 
the  year  booki  and  the  words  in  Roll  (that  the  term  is  incurred)  intend  that  the  execution  was  m>4e 
before. 

12.    A  man  condemned  in  lool.  in  execution  pleaded  acqu^tasM 

after  the  laji  continuance ^  and  it  waa  faid  that  he  Ihall  have  jctrt 

facias  in  the  fame  ternty  and  audita  querela  in  another  term^  and  after 

he  found  furcties  to  go  at  large.     Br.  Audita  Qiierela,  pi.  28, 

cites  21  H.  7.  30.  * 


(C)     In  what  Cafe.     At  what  Ttme. 

uolifreu'  ^''   '\X7HERE    the  party  might  have  pleaded  the  difcharpy 
yl.  i^!  dtes  *^  hath  furceafed  his  timcy  he   fliall  never  be  held  by 

S.  C*         audita  querela.     *  48  Ed.  3.^20.  Tr.  3  Ja.  B.  R.  between f /Jii»- 

^i^'^^vt*^*  dal  and  Ognelly   admitted.! 
pi.  7.  Ug- 

nel  V.  Kandol,  S.  C.  but  S.  P.  docs  not  appear. S.  P.  held  per  Cur.  accordingly,  Kecaufe  it 

was  his  laches  that  he  did  not  take  advantage  of  it  by  way  of  plea.   Godb.  257.  pi,  355.  Pafch.  11 

Jac.  B.  R.  Cowley  v.  Legat. And  to  relieve  afterwards  is  againft  the  rules  of  law.  Arg.  1  Sid. 

iTQ.  and  ibid.  ii^.  judgment  accordingly.    Mich.  1658.  B.  R.     Robinfop  v.  Banbrough.— - — S.  F. 

accordingly  by  Bridgman  Ch.  J.  Sid.  43.  pi.  i."^Tnn.  13  Car.  a.  C.  B. 

Br.  Audita  [2.  If  upon  zfcire  facias  upon  a  recognizance  the  party  is  rdurmi 
ji.*^citcs  ^  ^arnedi  and  he  mahs  default^  he  fhall  never  after  avoid  it  by 
S.  C.  audita  querela,  becaufe  this  recognizance  was  upon  condifinn, 

which  he  hath  performed,  or  for  other  matter,  becaufe  he  had 
day  toanpwer.     *  48  Ed.  3.20.    2i  Ed.  3.  13- b] 
Br.  AndJta  \j>.    "But  after  a  fieri  facias  ^  or  elegit^    an  audita  querela  lies  in 

Qu.rda,  pi.  ^j^g  Q^fg  aforefaid,  becaufe  he  had  no  day  to  anf.ver,  48  Ed.  3.  20.  J 

12.  cites                                                  '  J          J              -r             J         J 

S.  C.&  S.  P. —If  the  plaintiff  takes  out  a  ntw  fcirt  faciai  ^vitbln  tbeyear^  qoiere  if  the  it- 

irndant  (hall  not  have  211  audita  (H'cicla.  Couldlb.  17  (.  pi.  101.  Hill.  43  \L\\%.  in  Cafe  of  Foe'^* 
fiaiton. 

[4U 
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;   f4.  If  upon  zfcire  facias  to  have  execution  of  damages  recovered,  Holi.  aa^ 
the  defendant  is  returned  nvamed,  and  he  does  not  come,  he  ihall  ^'  |f  |'  |* 
never  avoid  it  by  audita  querela,  for  that  the  plaintifF  hath  re  and  clears 
lei^ed  \  becauie  if  he  was  warned  he  hzthfurceafed  his  time  \  and  if  H.  7 » to  ha 
he  was  not  tvarned  he  hath  bis  remedy  againjl  thejberiff.     21  Ed.  aingW.^^ 
3.  1 3 .  b.  Hobart's  Reports,  Cafe  361 .  in  Manner  and  mof/s  Cafe.]  f.  n.  k 

104  (I)  if 

he  was  wtmed  he  might  have  pleaded  the  releafe  apon  the  return  of  the  fcire  facias.^— —S.  P. 
per  Fiowike.     Kelw.  23.  b.  24.  a.  Pafch.  12.  H.  7.  S.  P.  ibid.  25.  a.  per  Va?ifor,  in  9.  C. 

■  S.  P.  held  aceordingly  per  Cur.  obiter  Cro.  E.  4.  pi.  2.  Pafch.  24  Eliz.  B.  R.  in  Marihall't 
Cafe.  ■  A  man  retovered  in  tm'it  of  annuity^  and  after  rtleajed  to  the  defendant,  and  tben/utd 

Jkri  Jaciat,  and  the  defendant  brought  audita  querela,  and  had  'uenire  faclai  retumabU  Odtabia 
Hili.  If  the  piaimtiff  iu  the  audita  jntreia  doet  not  come  at  the  day^  but  the  other  cornet^  there  \ij 
fomc  the  party,  who  waa  coodeamed,  hai  loft  the  advantage  of  the  deed  for  ever.  Br.  Auditft 
Qiierelaf  pi.  22.  ciic<  24  B.  3. 14. 

« 

f5.  But  in  a  fcire  facias  to  have  execution  of  damages  recover-  '^}^'  Au- 

ed,    or  of  a  recognizance,  if  upon  a  return  of  the  {heriff  that  p"*^J^{^ 

he  hath  nothing  by  which  he  may  befummonedy  execution  be  granted,  s. C.  &  s. 

vet  an  audita  querela  lies  upon  the  releafe  of  the  plaintiff  made  f    324  3 

Defore  j  for  upon  the  return  he  had  no  day  in  Court  to  plead  it,  f  •  accord- 

and  there  is  no  default  in  the  fheriff,  upon  which  he  may  have  *°*  ^' 

his  remedy  aeainft  him.     *  21  Ed.  3.  I3«  b.  adjudged,    f  48*  b.  ^  Br.  And. 

27  E.  3.  82.  b.J  Querela,  pi. 

hat  S.  I^  doet  not  appear. — ^When  one  is  condemned  by  default,  and  had  no  dajr  in  Court  to  pleai 
in  hu  difchaife,  audita  querela  lies.  Cro.  Elix.  25.  pi.  3.  Pafch.  26  £lia.  B.  R.  per  Cur.  obite#^  in 
the  Cafe  of  Fiiher  v.  Banks. 

If  etecutjoa  upon  fcire  faciat  be  taken  by  default  upon  2  nihils  returned,  if  the  returns  are 
falfe  the  party  may  have  an  audita  querela.  Cro.  C.  ^%%.  by  Crooke  J.  S.  P.  by  Roll.  Ch.  J.  Sty. 
372,  Tnn.  1653.        1    S.  P.  Hob.  283.  pi.  362.  in  Cafe  of  Hannor  v.  Mafe. 

([6.  H  the  conufee  makes  an  agreement  with  the  conufor,  and  Bn-Audiii^ 

delivers  to  him  thefatute  in  lieu  of  an  acquittance,   and  after  gets  5^^^^^^**'  P*' 

tbejiatute  and  extends  the{*)  land,  and  thereupon  the  conufor  prays      '    . 

a  te-extent,  hecaufe  it  is  extended  too  low,  and  this  is  granted,  and  •  F0I..307. 

the  land  re-extended  to  deliver  to  the  conufee,  the  conufor  fliall   ^ — >^-— ' 

not  have  an  audita  querela  upon  this  matter  afterwards,  becaufe  |-  C-  ^* 

this  is  contrary  to  his  prayer  before  to  have  it  re-extended,  by  i^%\^ 

which  he  admits  it  extendible.     Dubitatur  43  Afl".  1 8«  j  Fitxh.  Af- 

fife,  pi.  35 1 .  cites  S.  C* 

[7.  If  execuHon  be  fued  upon  a  ftatute-merchant  or  ftaplc,  ^'**^'^"*j^ 
mn  audita  querela  lies  upon  the  releafe  of  the  plaintiff  before,  be-  ^j.^^tess/ 
caufe  he  had  no  day  in  Court  before  to  plead  it.     21  Ed.  3*  1 3-  b.]  c. 

[8.  In  trefpafs  or  other  action,  if  it  h^  found  for  the  plaintiff  by  Br.  Audita 
nifi  prius,  and  after,  before  the  day  in  Bank,  the  plaintiff  releajes  to  C^crcla,^^ 
the  defendant,  and  after  judgment  is  given  for  the  plaintiff,  the  36h!6.%4! 

defendant  (hall  have  an  audita  querela  upon  this  matter,   becaufe  s.  P.— 

he  could  not  plead  the  releafe  at  the  day  in  Bank.  6  -R.  2.  Audita  S-  P-^,*^  th« 
Querela  7.]  pAysLdg- 

ment  and  foes  eiecutioa  thereupon.  F.  N.  B.  104.  (A)  and  ibid,  in  the  new  notes  there  (a)  givei 
the  fame  reafoo  that  he  cannot  pload  it  At  the  day  in  Bank,  and  adds,  that  before  judgment  he  can- 

aoC  have  an  audiu  querela  to  ihy  judgment.     9  H.  5.  i. A-   recoven  tie  arrearages  of  remi 

againft  B.  at  a  nifi  prius,  but  iefore  the  day  in  Bank  A.  reltafet  to  B.  all  demands ;  Hubbard  faid, 
that  if  it  had  been  in  the  Cafe  of  the  king,  the  defendant  at  the  day  in  Bank  might  have  pleaded 
that,  for  he  cannot  have  an  audita  querela  againft  the  king ;  but  othcrwife  in  cafe  of  a  common  per. 
•foa.     Koy.  26,  Mich.  i<Jac.  C.  B.  f  ord  y.  Mead. 

'     Z  4  la 
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In  tjedment  ifter  rerdift  at  the  nifi  prius  for  the  plalnttfT,  the  itftndmni  at  tbt  day  in  B«nr» 
f  haded  a  rthafc  of  the  pUintiff  mffne  betwxt  the  verdiSi  and  day  in  Banco.  Rcfolvcd,  he  had 
not  day  to  plead  it»  nor  had  he  any  remedy,   if   the  plaintiff  fued  execution,  but  audita  (jueiela. 

Cro.  J.  646.  pi.  ic.  Trin.  :oJac.  B.  R.  Stamp  v.  Parker. If  a  releafe  be  made  to  the  de. 

fepdant  bttvfttn  verdiSf  andjudgment^  he  cannnot  plead  it  becaufe  he  has  no  day  in  Court,  but  muft 
help  himfclf  by  audita  querela;  per  llobart  Ch.  J.  Hob.  162. 

Note,  it  it  p.  If  an  infant  hinds  himjelf  in  a  ftatute-mcrchant  or  ftaplc, 
thathc7r/»  '^^  ^'^  h.'ysz  an  audita  querela  during  his  nonage  to  avoid  it,  and 
u  vfbiie  un^  aftcrwards  he  fliail  have  an  audita  querela  after  his  fiill  age  to 
dtragc;        avoid  it  UDOH  that  matter  infa£l.     F.  N.  B.  104.  (K.) 

but  he  ihall  '^ 

not  avoid  it  by  plea,  faying  that  he  was  within  age  generally.  Ibid,  in  the  new  notes  there  fa) 
cites  17  £.  3.  76.  Dy.  132.  J3  E.  3.  aud.  que.-.  26,  27.  iS  £.3.  5.  29.  6  £.  3.  29.  and  fays,  fee 
KqIw.  i^.  per  Keeb.  Quzre.  ^6.  &  6  £1.  C.  B.  Harrifon  v.  WorQey ;  judgment  reverfed,  durante 
minor  itate. 

Aud.  qqer.  lies  for  an  infant  who  entered  into  f  ftatute  merchant  or  ftapk  during  his  noAaget  if  he 
bp  yet  within  age.     F.  N.  B,  105.  ^D}  fays  it  appears  in  theregifter. 

10.  If  there  are  iivo  tertenants^  and  one  of  them  only  is  warned^ 
if  he  docs  twt  plead  that  there  is  another  tertenant  who  ought  alfo 
to  be  charged,  he  never  after  fhall  have  an  aud.  quer.  Per 
Hau^hton  f.   Cro.  J.  507.  pi.  19.  cites  17  Aff.  &  17  E.  3.  29. 

1 1 .  If  both  plaintiff  and  defendant  make  default  at  the  fcirefacias^ 
yet  aud   quer.  lies  on  a  releafe  made  before  \  contra  if  the  defen- 

C    325    ]  dan*  mahes  default y  and  x\i^  plainiiff  appears,     F.  N.  B.  (I)  in  the 
new  notes  there  (b)  cites  21  E.  3.  48.  and  24  £.  3.  24. 

12.  If  a  man  be  /;/  execution  in  C.  B.  upon  a  ftatute-merchant, 
and  has  audita  querela,  and  after  is  in  ex'ecution  in  B.  R.  upon  the 

famejlatutey  by  wliich  the  record  of  C.  B,  is  removed  thert^  there- 
fore he  fliall  have  a  nenv  audita  querela;  for  that  which  was  of 
record  in  C.  B.  is  not  of  record  in  B.  R.  Br.  Audita  Querela,  pi. 
42.  cites  29  xMl'.  41. 

13.  If  at  the  pluries  in  replevin  the  fheriff  does  nothings  by 
vrhich  proccfs  of  contempt  iffues  againft  him,  and  to  make  reple- 
vin, but  not  to  attach  the  defendant,  by  which  he  returns  averia 
elcngatay  wherefore  ivithernam  ifTues,  and  at  the  day  the  plaintiff 
will  not  make  any  plea,  the  defendant  (liall  have  audita  querela ; 
for  he  cannot  have  returiu>  hahendo^  becaufe  he  has  no  day  in  Court: 
per  Holt.  Quxrc.    Br.  Audita  Querela,  pi.  43.  cites  44  Aff.  ij. 

14.  A  man  bails  his  goods  to  Jr.  iST,  and  a  f  ranger  takes  them^ 
every  one  of  them,  viz.  the  bailiff  and  the  owner j  fhjill  haveirej* 
pafsor  dciiuuey  and  if  the  one  recovers,  he  fliall  have  audita  que- 
rela againll  the  other  who  fued  before.  Br.  Audita  Querela,  pi. 
32.  cites  5  H.  7.  I  J. 

15.  A  man  who 'was  in  execution  for  damages  reco^tered  in 
trcfpifs  brought  audita  querela  upon  releafe  of  the  plaintiff,  and 
admitted  thnt  it  lay  well.     Br.  Audita  Querela,  pi.  35. 

16.  If  a  man  has  arbltrcmcnt  to  plead  »/r/>/^  between  verdiB  at 
the  fiif,  pritfs  and  the  day  in  Bank^  he  cannot  plead  if,  for  he  ^/ 
no  day  in  Court  to  plead  after  verdicty  but  he  ihall  have  audita  que- 
rela ;  but  in  tlic  cafe  of  the  king  he  may  plead  itj  for  audita 
querela  does  not  lie  againfl  the  king,  nor  other  aclion.  Br,  Audi- 
ta Querela,  pi.  45.  cites  21  H.  7.  23. 

J  7.  After 


audita  Ciumla*  s'^s 

17.  After  ahatement  of  the  writ  hy  variance  hetwtcn  theaud. 
quer.  and  thfc  record,  fiiere  in  a  new  aud.  quer.  fued  according 
to  the  record,  he  (hall  have  a  fuperfedeas  to  ftay  execution  &c. 
the'  he  had  a  fuperfedeas  before  in  the  other  aud.  quer.  which  was 
abated.     F.  N.  B.  104.  (R) 

18.  An  infant  acknowledges  a  recognizance  upon  infpcftion ;  ^*"°-  ^\^^' 
upon    an   audita  querela  he  is  judged  within  age,  and  has- a  ajaciB.W 
fcire  facias  againft  the  conufee  j  and  upon  i  nihil  returned  it  is  Randal  v. 
judged  that  the  recognizance  fliall  be  difcharged,  whereas  2  nihils  ^^^?*  ^' 
ought  to  be  returned,  or  a  fcire  feci,  and  therefore  this  judgment  ,aent  rever. 
wias  revcrfed  by  a  writ  of  error,  and  the  infant  now  is  of  full  age ^  fed  accord- 
and  he  cannot  have  a  new  audita  querela^  yet  hefhall  haveafpecial  ij*^y*"T — 
writ  reciting  the  whole  matter ^  and  fo  fliall  be  relieved.     Altho'  RaniaU  ▼. 
judgment  be  reverfed,  -  the  depofitions  of  the  witneifes  remain.  Waii,  s.  c. 

Jenk.  Q22.pl.  20.  and  there 

^  J         X-      J  another  er- 

ror was  ailigoed,  becaufe  a  fcire  fiKias  was  awarded  where  it  ought  to  have  been  a  venire  facias,  and 
that  for  thofc  errors  judgment  was  reverfed  ;  and  that  upon  his  bringing  a  new  audita  querela  in  B.  R. 
after  hii  coining  to  full  age,  which  happened  pending  the  writ  of  error ;  the  Court  held,  that  he  could 
not  have  an  aud.  quer.  again  upon  the  firft  infpedtion;  for  the  judges  ought  to  judge  upon  their  own 

infpedion,  but  at  that  time  no  judgment  was  given  or  entered. YelV.  88.  S.  C.  adjudged  that  the 

2d  aud.^uer.  does  not  l>e  i  for  the  judgment  of  the  reverfal  is  general,  and  not  for  any  fpecial  caufe, 
but  that  the  party  fliall  be  reftored  to  all  that  which  he  loft  by  the  full  judgment,  aud  fo  the  recogniE- 
ancc  fet  on  foot  again. .  BcHdesy  the  judgment  of  infpe^ioo,  tho'  ^  be  only  an  award,  yet  it  is  of  no 
force  but  only  in  the  fame  Court  where  the  proof  per  teftes  and  the  infpedtion  was ;  and  this  does  not 
conclude  the  judges  of  B.  R.  but  that  they  ought  to  have  a  re>infpedion,  which  cannot  be  in  this  cafe, 
becaufe  the  plaintiff  is  now  of  full  age;  and  further,  if  in  this  cafe  the  plaintifT  being  within  age  had 
brought  a  new  aud.  quer.  in  C.  B.  he  ought  to  have  been  infpedled  de  novo,  becaufe  it  is  a  new  ori- 
ginal, and  all  the  former  proceedings  are  diflblved  by  the  reverfal  of  the  judgment.     Quod  nota. 

19.  In  an  audita  querela  it  was  refolved'by  the  Court,  that  if 
debt  be  brought  upofi  an  ob ligation y  and  ijfue  {upon  nihil  debet)  is 

found  for  the  plaintiffs  now  the  defendant  fliall  not  have  an  audita  [  326   }^ 
querela  upon  a  Jurmife  that  it  was  a  ufurious  contract ^  for  he 
might  have  pleaded   that  in  the  a£lion  of  debt.     Noy.   123. 
Cook  V.  Wall. 

(D)   In  what  Cafes  it  lies. 

[i.    TF  the  conufee  of  a  UTitVittfues  execution  before  the  day  given  Br.  Audita 
-■'  by  the  defeafance  for  the  performance  of  the  condition,  ai-  jT^Ues^s! 
tho*  the  condition  be  after  broke,  yet  an  audita  querela  lies,  be-  c.  and  fays, 
*caufe  he  fliall  avoid  it,  for  he  has  extended  the  land  before  his  judgment 
timej  and  fo  it  is  a  prejudice  to  the  conufor.     46  Ed.  3.  27.  b.]     «f*thc^w*rit 

&  adjomatur. 

[2.  If  a  man  receivers  a  debt,  and  before  execution  releaf^s  to  the  ^"l»«r«  '«'- 
rccoveree,  and  Tihtx  fues  fuch  an  execution ^  in  which  the  releafe  is  roncouily^'" 
not  pleadable s  an  audita  querela  lies.     7  H.  <5.  7.J  fued  againft 

any  matter 
qf  difiintrge^  the  party  may  have  audita  querela.     Mo.  433.  in  Cafe  of  Hobbs  v,  Tadcaftle» 

[3.  But  it  had  been  otherways  if  the  releafe  had  been  after 
ex  f  tut  ion,     7  H.  6.  7.] 
[4.  liji,  be  in  execution  at  the  fuit  of  B.  and  after  A.  efctipes  *  See  tit- 

with  E^^-^i^**' 
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(u.  a)  pi.  8.  ^i  the  emfent  ^tbi  Jheriff^  wluch  is  a  ircdanUnr  eicape,  and  af- 
^  -f  Cro  E  ^^  ^*  returns  to  the  prifofiy  and  thejberiff  keeps  him  in  prijon  ufon 
5x8.  pi.  4.  the  (aid  execution,  and  thereupon  A*  brings  an  audita  querela 
Pafch.  againft  B.  he  fhaU  not  be  difcharged  thereupon^  becaufe  it  is  ai 
m'^h  R.  ^  ^le^iion  of  B.  ^whether  hejball  be  in  execution  at  bisfuit  or  nit  i 
and  439.  pi.  for  it  is  no  difcharge  of  the  {heriff  that  he  hath  retaken  him  be* 
55.  Mich,     fore  the  a£lion  brought  by  B.  if  he  will  bring  his  aiSiion  againft 

Eiif  B*  R.  ^*"^ »  ^"^  ^-  ^^  ^^^  P*^^  ^-  ^^  ^^  adion  againft  the  ihcriff 
Criiis  V.  againft  his  will  \  for  perhaps  the  iheriff  is  not  able  to  give  a  re- 
Ridgeway,,    compence  to  B.  and  fo  A.  ftiall  have  advantage  of  his  own  wrong. 

1'  %\^%  H^^-  '^  ^^-  ^-  ^°^   ^^^^-  between  •  TreviUian  and  the  Lord 

not  appear.  Roberts j  adjudged  in  an  audita  querela,  ia  arreft  of  judgment, 

Mo.  after  a  verdi£l  for  the  plaintiff^  by  which  it  was  found  tnat  the 

^;  f'^  flieriflF  voluntarily  fuffcred  him  to  efcapc.    Vide  Co.  3.  f  Rigs- 

Vut  s.  P.  way  52.  b.  feems  to  be  the  contrary.] 

does  not  ap- 
pear.—Popb.  41.  Getllet  ▼.  Rigevay,  S.  C.  but  S.  P.  doet  not  appear.— —-—See  tit.  Ezecu&i% 
(U.  a)  pi.  5.  6.  S.  C.-- S.  P.  Axg.  Cro.  E.  102.  in  pi.  9. 

Whete  tbe  (^5.  If  a  man  in  execution  upon  a  Judgment  for  debtor  damages 
cwAnted  ^^  delivered  out  rf  execution  by  the  Joeri^ or  gaoler  who  hath  him 
chat  the  de.  in  execution,  with  the  ajfent  of  him  tvho  hath  him  [or  for  whom  he 
fendant  in  is]  in  execution,  and  aner,  by  colour  of  this  judgment,  he  taies 
l^r^come  *""  ^i^'^9  *"^  P'^^s  him  in  prifon,  an  audita  querela  lies  upon 
to  him  to  a  this  matter,  and  thereupon  he  (hall  be  delivered.  Trin.  24  Car. 
tavern outof  B-  R.  between  Welby  and  Andrews,  adjudged.  Intratur  Trin. 
wuhln      as  Car.  Rot.  1706.3 

keeper  or 

nile  of  court,  in  order  to  come  to  (bme  agreement  with  bim,  but  becaufe  no  agreement  wat  made,  tbe 
plainuS*tDok  him  again  on  the  fame  execution,  and  the  defendant  brought  an  audita  quereUi  and  ad- 
judged Mell  brought;  for  the  execution  was  difcharged  by  the  prifoner't  going  at  large.  Sty.  117. 
Trin.  24  Car.  B.  R.  Walker  v.  Alder. 

C  3'27  3  [^-  If  -^-  hath  a  judgment  againjl  B.  for  debt  or  damages,  and 
Jo.  2;8.  pi.  after  A.  extends  the  land  of  B.  for  his  debt,  and  after  aJRgns  over 
accordiX  '^^  ^^°^  extended  to  C.for  all  his  ejiate  therein,  and  after  A.  re^ 
but  faya  not  Uafes  to  B.  the  judgment,  in  this  cale  B.  upon  his  releafc,  fliall 
•pii'ft  have  an  audita  querela  againft  C.  the  affignee,  and  therein  avoid 
Trought,  ^^  extent,  becaufe  A.  nottvithjianding  the  afftgnment,  continues 
whether  A.   privy  to  the  judgment,  and  after  the  amgnment  might  have  ac- 

^^- knowledgcd  fatisfaftion  of  the  judgment,  and  fo  have  defeated 

^~^     ^  tlie  eftate  of  the  *  aflignee,  and  this  releafe  is  all  one  as  if  he  had 
V    ^^^°  i  acknowledged  fatisfaftion  of  the  judgment.  Pafch.  7  Car.  B.  R. 
Cro.  c.        between  Flower  and  Elger,  adjudged  upon  dcmurrerj 
214.  pi.  4. 

S.  C.  fays  it  was  demurre<l,  becaufe  the  audita  querela  was  brought  againft  A.  whereas  it  ought  to  ha^e 
been  brought  againll  C.  but  adjudged  well  brought,—- -Sec  (H)  la  H.  4.  6,  15.  contra. 

'o  ''rD?  in  ^^*  ^^  ^*  ^^  CQnufee  of  a  fatute^^Xflt  brings  a  detinue  againjl 

f^M^Sew  **  S' for  the  Jiatute,  who  prays  garnijhment  againjl  C.  the  conufor, 

rotrs  there  '^hc  comes  ziid  pleads,  and  the  plaintiff  recovers  by  judgment,  and 

|b;  cites  7  C.  the  garnijhee  brings  a  writ  of  ^rror,  znd  penmng  the  *iorit  of 

s  c!a8^*r«-  ^"^^  ^'  ^^^  defendant  cither  voluntarily,  or  by  award  of  the 

ii»i%;d,  that  Coxxxt J  delivers  thf^atiit^  to  A,  ivlo  fues  execution  upon  tlie  ftatute 

p:;  aii:|  the  .  •  .  •  -^ 
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lit  Chancery^  and  the  body  of  C.  is  taken  in  execution  thereupon,  cmrsand 
it  fecms  bcfoie  the  judgment  is  rercrfed  upon  the  writ  of  error,  ^^"^^ 
C.  upon  this  matter  cannot  have  ap  audita  querela  in  Chancery,  have  a  fu« 
becaufe  the  execution  in  Chancery  is  collateral  to  the  proceedings  in  pcrfcdcasj 
BancOf  altho'  the  delivery  of  the  ftatute  to  the  plaintiff  was  error,  *jj  ^^^ 
if  by  award  of  the  Court  \  and  if  it  w^s  by  the  voluntary  delivery  ing  the 
of  tne  defendant,  a  writ  of  difceit  lies  againft  him.  Vide  7  H.  6.  ju^n^ent 
41, 42.  ordered  by  the  Court  to  fliew  his  matter  in  Chancery.]      fi^Vthc  cicT 

cutioD  had 
00  the  ftatute ;  bat  itfcemi  thecoanfee  is  put  to  hit  audita  querela.-^  ^Br.  Emrt  pi.  66.  cites  S.  C. 
l>ut  mentioos  oetkiog  of  the  audita  querela.— S.  C.  cited  5  Rep.  90.  b.  ib  the  cafe  of  executions,  an4 

the  reporter  was  of  opinion  that  he  might  be  helped  by  audita  querela. S.  C.  cited  8  Rep.  143.  Ii« 

ludthe  reporter  is  there  of  the  fame  opinion*  as|o  the  audiu  querela.-— ~Sec  (E)  pi.  15. 

[8.  But  in  the  faid  cafe,  if  upon  the  writ  of  error  the  Thisiimou 
judgment  in  the  detinue  be  reverfedj  it  feems  the  conufce  fliall  be  ^^^cif^ 
aided  upon  an  audita  querela  in  Chancery  upon  this  matter,  al-  by  the  re. 
tho'  by  the  rcverfal  of  the  judgment  the  execution  is  not  avoided,  porter,  as 
being  collateral  to  the  firft  judgment.     Co.  5.  Hois  Cafe,  90.  ^'him 'SlI? 
b.  held  upon  the  book  of  *'7H.  6.  41,  42.]  tnfuchcafe 

he  (hall  be 
aided  by  aud.  quer,  *  Br.  Error,  pi.  66.  cites  7  H.  6. 41.  [and  in  the  year  book  it  is  4a. 

a.  b.j S.  C.  cited  per  Cur.  8  Rep..  142.  b.  9c  ibid.  143.  b.  by  the  reporter,  where  he  repeats* 

and  continues  his  former  oj^aicm,  tbat  audita  qiferela  lies  ;  becaufe  the  cauie  and  ground  of  the  colla- 
teral a^on  is  difprovcd  and  deftroyed  by  the  reverfal  of  the  firft  judgment*  and  the  firH  plaintiff  re» 
Ibred  to  bis  fixft  aAion»  upon  which  be  may  havejuft  and  due  remedy. 

[9.  But  if  zjlatute  be  delivered  to  B.  to  ie  kept  in  an  indifferent  Br.  Audita 
hand  upon  certain  conditions  between  the  conufor  and  conuiee,  if  Jr^[| J^ | 
J3.  before  the  conditions  performed,  delivers  it  to  the  conufee,  and  he  c.  and&yi« 
fues  execution,  quaere  whether  the  conufor  may  have  an  audita  it  feems  that 
querela  upon  this  matter,  or  whether  he  be  put  to  his  wr'^f  ^^iu"es 
difceit  againft  B.  for  the  delivery  of  the  ftatute  before  the  condi-  againft 
tions  performed.     12  H  4.  6.  15.  audita  querela  lies.]  ^^'^  (<* 

querela  can* 

sot  be  brought  but  againft  him  who  is  party  to  the  record,  unlefs  it  be  in  fpecial  cafes Fitzk, 

Audita  Querela,  pi.  15.  cites  S.  C.  ■  Br.  Audita  Querela,  pi.  j.  cites  43  £.3.  27.  that  the  opU 
aion  of  air  the  juftices  feemcd,  that  the  audita  quereU  did  net  lie.— -——F.  N.  B«  104*  (D)  fays  tho 
(ooufor  ^11  have  an  audita  querela, 

fio.  \ix}[i<t principal  \it  taken  rfl  execution  VL^on  a  judgment,  [    328   ] 
emd  after  a  fcire  facias  returned,  according  to  the  coMxk,  judgment  After  judg^ 
is  given  againfl  the  bail,  and  thereupon  he  is  taken  in  execution,  and  X**n>f /- 
after  the  principal  is  delivered  upon  an  audita  querela,  becaufe  the  w,  another 
recoveror  hath  ackno*wledged  fatisfaSlion  &c.   in  this  cafe,  tho'  the  J^g^"" 
recognizance  was  forfeited  by  the  bail,  by  not  bringing  in  the  f^^tw's' 
principal  at  the  time  appointed  by  law,  yet  inafmuch  as  the  badagainjf 
judgment  and  execution  againft  the  bail  depends  upon  the  judgment  tbtbail^  and 
agcdnfl  the  principal,  and  he  was  but  a  fecurity  for  the  payment  JrouehTthc 
of  the  money,  of  which  the  recoveror  is  fatisiied,  the  bailjball  be  lajijvdg- 
difcbarged  by  confequence.     Pafch.   15  Car.  B.  R  between  Hill  «'"'  «*«» 
and  Barnes,  adjudged  upon  a  demurrer,  Intratur  Trin.   13  Car.  ^^rineK 

B.  R.  Rot.  476.]  faljmiffmnt 

%uat  afters 
VMirds  reverftd  in  error ^  and  thereupon  an  audita  querela  was  brought  by  the  bail,  and  the  Court  held 
it  weJI  brought ;  for  that  the  judgment  againft  the  bail  wquaji  dependent  on  t  be  firft  judgment  ^  which 
icndercd  the  b'U  liable  *,  and  that  being  fet  afidc  the  bail  ougbl  to  h%  diribarged.     Cro.  1 .  645.  pi.  S. 

Micir. 
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Mich.  20.  Jac.  B.  R.  Appefly  v.  Ives. Palm.  187.  Appefley  ▼.  Gene,  ftlias  Cert,  S.  C.  ai* 

jornatur.  Ibid.  301.  Mich.  20  Jac.  S.  C.  adjudged  for  the  plaintiff  in  the  audiu  querela. ^Jcnk. 

519.  pi.  11.  S.  C.  accordingly. 2  Roll.  Kcp.  254.  Green  v.  L^rit,  S.  P.  held  accordingly,  and 

?eems  to  be  S.  C.  and  the  bail  were  difcharged. 

5.  Rep.  86.  [i  I .  If  jf.  and  B,  arc  bound  in  an  tAyVigzHonjeintly  andfevtrallj^ 
field '"^Cafe,  *"^  J  lodgment  given  ogainfi  each  upon  fever al  aHions  brought,  atui 
Mich.  38 &  both  taken  in  execution,  and  after  A,  efcapes^  yet  B.  (hall  not  be 
79  Eiia.  B.  delivered  upon  an  audita  querela  ;  for  tho*  the  obligee  may  have 
^c  r^*  ^"  aftion  againil  the  Iheriff  for  the  efcape,  yet  till  he  is  attually 
634.  Bio-  fatisfied,  the  other  (hall  not  have  an  audita  querela ;  for  perhapi 
incfieWv.      the  flicriff  is  worth  nothing.     Co.  5.  Bhnnjield^  86.  b.J 

c.  butS.  P. 

does  not  appear  as  to  the  aud.  quer.  but  feemi  to  be  that  nud.  quer.  does  not  lie. ^Cro.  E.  47S. 

pi.  9. 61otield*s  Cafe,  S.  C.  Gawdy  and  Fenner].  (abfentibus  aliis)held  this  nocaufc  todiichar^cB. 

Ibid.  555.  pi.  10. -BIomileldT.  Rofwick,  S.  C.  and  Popham,  Clenchi  and  Fenner  (abfrnte 

Gawdy)  held  that  this  was  no  caufe  to  difcharge  the  other  by  aud.  qncr. Ibid.  573.  pi.  14-  S. 

C.  was  moved  again  ;  and  Popham  thought  that  B.  was  relievablc  by  the  aud.  quer.  but  Gawdy  and 
Fe&Dcr  e  contra,  &  adjornatur. 

Hob.  1.  pi.  [|i2.  If  two  are  bound  in  an  obligation  jointly  and  fcvcrally, 

nominfs^  ^'^^  judgment  given  againil  each  in  two  feveral  aSlionSy  one  in 

temporis.  Banco,  the  other  in  Banco  Regis ^  and  after  one  is  taken  in  execution 

but  men-  in  Banco  Regis,  and  after  an  execution  is  taken  in  Banco  again  ft  the 

cited  b/Ll.  ^^^^^  h  ^^^S'^9  ^"^  ^^"^  ^'^d  goods  delivered  in  execution  tncrc- 
Coke,in  B.  upon,he  that  is  in  execution  by  his  body  in  Banco  Regis  (hall  be 

^^■^ delivered  upon  an  audita  querela,  becaufe  the  execution  upon 

I  ,5-*^^'  the  elegit  is  a  fatisfaftion.  riobart's  Reports,  3.] 

JPafch.  12 

Jac.  B.  R.  Cowley  r.  Legat,  S.  P.  and  feems  to  be  S.  C.  and  the  opinion  of  all  thejuftices  was,  (hat 

ihe  audita  querela  was  well  brought,  and  that  becaufe  he  could  not  have  pleaded  the  fpecial  matter  ia 

bar. Cro.  J.  ^2^.  pi.  3.  Crawley  v.  Lidgear,  S.  C.  adjudged  per  tot.  Cur.  who  delivered  Uieir 

opinions  frriatim. Roll.  Rep,  8.  pi.  i '.  Cowley  v.  Lydiat,  S.  C.  and  it  is  faid  in  Marg.  thu 

judgment  was  for  the  plaintilf. a  Bulft,  97.  S.  C.  adjudged  accotdingly.  But  byCrooke 

J.  tt  he,  againil  whom  the  hrlt  judgment  vs-as  given,  had  reverfed  it  by  a  writ  of  error*  peradventure 
the  other  party  being  taken  by  capias,  (hall  have  no  benefit  by  fuch  aud.  quer.  but  Dodderidge  J.  e 
contra.     2  Bulft.  ico.  in  S.  C. 

Two  entered  into  a  recognizance,  and  cogniffe  extended  tbeUndtofoneoi  them  hyelegit^  anieLjier^ 
%uardi  took  the  body  of -the  other  \vi  execution,  who  brought  an  audita  querela,  and  was  difcharged,  be- 
caufe  the  land  ot  the  other  being  extended  fer  the  fame  debt,  that  (hail  be  intended  a  full  fatisfaclios 

for  the  debt.     2  Bulft.  97.   1  rin.  il  Jac.  B.  R.  Cowley  v.  Lydeot. Cro.  J.  358.  pi.  3.  P»lch. 

12  Jac.  B.  R.  Crawley  V.  LiJgejt,  S.  C  ic  S.  P.  and  the  plaintitf* was  difcharged. Gcdb.  257.  pi. 

355.  Cowley  V    Legat,  S.  C.  and  held  the  audita  querela  well  brought ^S.  P.  mentioned  by  Cokt 

Ch.  J  as  ruled  acrordiagly,  and  feems  to  intend  S.  C.  Hob.  2.  pi.  3.  incerti  nominis  ic  lemporis.— 
llbid.  in  Marg.  cites  the  Cafe  ot  Cowley  v.  Legate. 

C  ^  -1  A  judgment-creditor  extended  ,'ands  of  his  debtor  im  one  comity  by  el^rt^  whkh  was 
3  "  J  dclivu'red  .to  him  in  execution,  and  enjoyed  by  him  6  years  ;  then  he  made  hi*  wife  «/- 
cutriXf  and  died,  and  (he  brought  a  fche  facias  upon  the  judgment,  direSied  to  the  Jher'jf  of  atio. 
ther  cyuntYt  'where  the  debtor  bad  01  her  lundx  ;  and  upon  2  nihils  returned,  ftie  had  judgment  and 
execution  tor  the  fame  deWt ;  whrreupon  (he  hrnught  an  audita  querela,  and  was  relieved ;  for  after 
an  elcfit,  if  lands  arc  thereby  found,  «:nd  titc  elegit  hied,  tlie  party  cannot  have  another  elegit  Sty. 
4^4.  Trio.  1655.  Sirowd  v.  Kccicwith. 

Sty.  3»3-  [i^.  If  A.  be  hail  for  B.  in  an  aftion  in  Banco,  or  B.  R.  an<l 

'^'^  ^1  :ihtr  juiJgr.ii-tit  is  given  again  ft  B.  and  after   a  fcire  facias  \s  fued 

•  Fol.  309.  ^^''^'''ip  ^'  ^^--^  *  ^'"A  '^'1*1  "P^''  /"^^'^  uikils  returned  in  Banco yWj- 

^^ V '  Wdv?/  jj-  given  againfl  A.   in   this   cafe  A.  ni?.y  have    an  audita 

Thampfon,  querela,  upon  ^furr.iife  that  B,  dltd  before  any  capias  ad fatifacim' 
fuJ-ed*c*  duin  fticd  out  againf  kiwy  by  which  he  was  difcharged  in  law,  anil 
eo.uingiy,     thereupon  A.  is  to  be  difcharged,  becaufe  the  recognizance  of 

A.  (which 
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A.  (which  18,  that  B.  fliall  render  his  body,  or  pay  the  condcm-  nifi,  «cc. 
nation)  is  not  forfeited  till  a  capias  be  returned  againft  the  prin-  '"J^i^t^iff  in 
cipal ',  for  he  is  not  bound  to  render  his  bodv  till  a  capias  be  re-  the  audita 
turned,  and  tho'  two  nihils  be  returned,  and  thereupon  judgment  querela,  by 
is  given  againft  the  bail,  fo  that  the  judgment  is  not  erroneous,  f  °jnJ**Ni. 
yet  becaufe  the  bail  had  no  fummons,  he  (hall  be  received  to  choUs, Jer- 
aver  this  in  an  audita  querela,  he  not  having  any  other  remedy,  mandiffcn- 
Pafch.   165a.  between  Tompfon  and  Barcock.     Intratur  Mich.  A&**;fcntc. 

165  X.  Rot.  472.]  and  Nicho-' 

lat  faid  that 

the  two  fcirc 

facias*s   might  be  returned  behind  the  party's  back,   and  therefore  it  could   not  be  faid  to  be 

all  one  as  if  the  party  had  appeared;  for  if  he  had  appeared  the  cafe  would  have  been  otherwtfe. 

— Rayxn.  19.  Arg.  cites  S.  C.  accordingly;  but  that  upon  a  fcire  facias  returned  audita  querela 
would  not  lie,  cites  Mich.  1657.  B.  R.  Kilburne  v.  Rack.  In  the  Cafe  of  Lampton  v.  Col- 

lingwood,  Cumb.  325.  Pafch.  7  W.  ^.  B.  R.  Holt.  Ch.  J.  faid  that  he  did  not  approve  the  cafei  of 
Hunt  V.  CvNNSL,  in  4  Le.  [24]  P^-  76.  and  [Cockkxn*  v.  Hawkins]  Cro.  E.  730. 
but  preferred  the  later  authority  of  Barcock  v.  Thompfon. 

Eiecution  ought  not  to  be  fued  againft  the  bail  till  a  default  be  returned  againft  the  principal.  The 
rccognixance  of  the  bail  is,  that  the  principal  ihall  yield  himfelf  &c.  and  this  is  intended  to  be  upon 
procefs  awarded  againft  him  ;  but  no  procefs  being  awarded  againft  kim  in  his  life,  it  is  impoirtble  he 
ihould  yield  his  body  toprifon  being  dead,  and  therefore  the  bail  isdifcharged  ;  per  Popham,  Gawdy, 
and  Fenner;  end  fo  they  awarded  judgment  for  the  plaintiff  in  the  audita  ouerela.     Gouldfti.  i$4« 

pi,  108.  Hili.  43  Eli«.  Hobbs  v.  Tadcaftle. iMo.  43Z.  pl.607.  S.  C.  adjudged  accordingly. — 

Cro.  E.  597.  pi.  I.  S.  C.  adjudged  accordingly. ]o.  29.  fays  the  precedent  of  this  cafe  ^vas  pro. 

duccd  in  Court  accordingly. S.  C.  cited  as  adjudged  accordingly.  Hutt.  47. Noy  %x,  cite* 

S.  C.  Sty.  3J4.  cites  S.  C, 

14.  If  tenant  in  tail  be  hound  in  a  Jlatute  merchant^  and  the  land 
is  extended  by  it  by  elegit^  as  the  moiety  which  the  tenant  in  tail 
has,  and  after  the  tenant  in  tail  die.s,  the  ijfue  in  tail  may  enter 
witliout  audita  querela.  Br.  Taile  &  Dones  3cc.  pi.  22.  cites 
38  Aff.  5; 

15.  A  man  recovers  by  ajfife^  and  after  is  re^dijeifed  by  the  firjl 
dijfeifor^  and  then  he  releafes  all  his  right  to  the  dejjeifor^  and  after 
brings  redijfeiftn^  the  diffeifor  cannot  plead  the  releafe  ;  for  it  is 
only  inqueft  of  office ;  but  by  fome  in  this  cafe  he  fhall  have 
aucUta  querela.  And  fo  it  feems  that  in  feveral  cafes,  where  a 
man  has  bar  to  pleads  and  has  no  day  in  Court  to  plead  it,  he  fliall 
have  audita   querela.     Br.    Audita  Querela,   pi.  30.  cites  40 

All:  23. 

16.  Audita  querela  upon  a  Jlatute  to  pay  60  /.  and  the  indenture  ^r.  Condi- 
was  to  pay  40  L  and  fo  do  certain  other  covenants^  and  that  then  the  '***"*?  ^^' 
ftatute  fliall  be  void,  smd /aid  that  he  had  paid  all  except  10/.  as  s.  c! 
appears  by  acquittancey  and  of  the  10/.  hejhewed  that  he  had  paid 

.part  for  the  defendant j  and  part  in  reparations  at  the  command  of  the 
defendant^  which  he  was  not  boutidto  do  ;  and  well,  per  judicium  ; 

.  quod  nota  ;  and  therefore  it  feems  that  this  is  a  payment  to  the 
defendant  himfelf  by  another  hand  by  implication ;  quod  nota. 
Br.  Avowry,  pi.  6.  cites  46  E.  3.  33. 

17.  Afft/e  againjl  tenant  byjiatute  Jlaple^  the  plaintiff  faid,  that  [   330  3 
after  the  execution  fued,  the  plaintiff  repaid  the  money y  and  the 
defendant  upon  this  rebailed  the  Jlatute  to  him  in  lieu  of  acquittance  y  and 

after  by  covin  retook  ity  and  fued  execution,  judgment  &c.  and 
per  Cur.  he  is  put  to  audita  querela,  and  fliall  not  have  tlie  aver-^ 
mint  contrary  to  matter  of  record-  Br.  Statute  Merchant,  pi.  29. 
cites  43  Afl'.  18. 

x8.  R$^ 
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» 

1 8.  Relea/e  of  all  oBions  is  not  fnfEcient  to  have  audita  quereli^ 

for  execution  is  not  releafed  by  this.  Br.  Audita  Querela,  pL  37. 

cites  3  H.  4.  &  concordant  Littleton  in  his  Chapter  of  Releafes^ 

and  tit.  Releafe  in  Fitzh.  53.  for  execution  is  no  aAion. 

Br.  Audjtt        I  p.  He  who  is  condemned  in  debt  or  damages^  and  bos  rekafe^ 

^^cTteVf '  ^^^  ca,fa.  is  ij^ued againfi  bim^  yet  if  he  be  not  taken  he  flialliwt 

£.4.  22.      have  fcire  facias  ad  coraofcendum  fadlum^  but  audita  qaeieh; 

and  fo  are     for  hc  ihall  not  have  the  fcire  facias  unlefs  he  be  in  perfoni  per 

*jJJ^^^^*f^*;^  Cur.     Br.  Scire  Facias,  pl.^i  70.  cites  a  E.  4.  24, 

word,  but  at 

tit.  Scire  Fncias*  pi.  170.  all  the  cdkioM  are  2  E.  4.  24.  and  thafe  laft  fcem  to  be  righ^  tlieS.  P. 

bciag  at  a,£.  4.  24.  a.  pi.  22.  but  S.  P.  does  aot  appear  at  pag.  22. 

20.  If  in  account  a  man  recoversy  and  b^ire  executmn  brings  am* 

ther  writ  of  account ^  or  recovers  in  debty  trefpafs,  and  the  like,  and 

does  not  take  execution^  but  brings  another  aBion  again^  and  recovers 

againy  if  he  takes  2  executions^  the  defendant  fliall  have  audita 

querela  per  Danby  and  others,  quod-son  negatur.     Br.  Auditaj 

Querela,  pi.  25.  cites  9  E-  4.  50. 

Br.  Scire  21.  If  a  man  fues  execution  upon  aflatute  merchant  or  ftatute 

-Facia*,  pi.    Jfaple^  as  executor  of  the  conufecy  or  as  adminiftrator  againft  the  co* 

i?c/*^*      nufor,  where  the  conufee  bimfelfis  alive^  or  if  the  plaintiff  be  not 

executor  or  adminiftrator,  the  conufor  fhall  have  audita  querela, 

or  a£tion  of  difceit.  Br.  Audita  Querela,  pi.   38.  cites  2  R« 

3.  8. 

22.  And  fo  note  here  and  in  F.  N,  B.  in  the  writ  of  audita 
querela  in  the  6th  Cafe,  that  audita  querda  lies  as  well  upon  0 

jiatute  fiaple  as  ajlatute  merchant y  and  lies  upon  fitrmife,  and  upon 
matter  infaB  as  well  as  upon  writing.     Ibid. 

23.  If  one  recovers  as  admini/lrator  where  be  is  executory  the 
party,  againft  whom  the  recovery  is,  (hall  have  aud.  quer.  fup- 
pofing  that  he  has  no  right  to  recover.  Arg.  Cro.  J.  394.  pL 
6.  cites  2  R.  3.  8. 

24.  Aud.  quer.  lies  where  a  man  ought  not  to  be  charged,  and 
had  matter  to  difcharge  bimfelf  bjy  but  that  he  had  no  day  in  Court  [to 
plead  it],  and  [fo]  no  default  was  in  liim  \  per  Vavifor.  Kelw.  25* 
a.  Pafch.  12.  H.  7. 

S.  C.  cited  25.  A.  made  a  recognizance  in  a  Jiatute  merchant  before  the  major 
fo4^  (5)  in  rfC%eJler  to  B.  where  it  vtrz^fuppofed  that  he  had  no  authority  to  take 
the  new  it.  A.  infeoffed  J.  S.  B.  fued  execution,  and  J.  S.  brought  aud. 
Aotet  there    quer.  D.  35.  a.  pi.  27.  Trin.  29  H.  8. 

•ad!*  ^^-  '^^^  '^'"^  2^^  copyhold  court  by  petition  to  him  reverfed  a  judg- 

ment given  there y  for  certain  errors  in  the  proceedings y  and  thereupon 
the  defendant  maintained  aud.  quer.  to  be  reftored  to  his  da« 
mages  recovered  againft  him ;  cited  by  Fenner  J.  4.  Rep.  jo.  b. 
at  the  end  of  pi.  22.  and  faid  he  had  feen  fuch  record  of  aono 
36  H.  8. 

27.  Conufor  levied  a  fine  of  parcel  of  his  land  to  the  conufecy  vito 
afterwards  fued  execution,  and  took  the  body  of  the  conufor  in  exe- 
cution, whereupon  the  conufor  fued  zn  aud.  quer,  in  Chancery  r 
but  adjudged  by  the  Ld.  Chancellor  and  2  judges  af&ftants,  tluf 
it  did  not  lie.    PL  C.  72.  Pafch.  5  E.  6.  Roffe  v.  Pope. 

28.  After  recovery  in  wajle  by  default^  the  defendant  fued  an  aoi. 

6  que* 


^tr,  to  tbeJu/KeesofC.B.Jurmjfing  that  he  nvas  not  fummonedf  nor  Audita  qae- 
aitachedi  mr  diftralmd;  for  which  the  juftices  granted  out  of  the-  ^^xitLthc 
Roils  in  C.  B.  a  writ  of  difceit  againft  *  [the  party,  becaufe]  the  iteame 
audita  querela  was  but  a  commandment  to  the  juftices  to  do  ^""^  «"''^ 
tight  to  the  party  &c.  Trin.  19  E.  3.     And  yet  f  [fo]  they  (hall  [   33'   J 
proceed  upon  the  writ  of  difceit^  and  not  upon  the  aud.  quer.  F.  ^'  ^  ^*^ 

N.  B.  105.  (A.)  Ing  withU 

^  age  and  that 

C.  frofe€utedan  original  ^urit  in  deSHgainft  him,  and  procured  an  attorney  to  appear  to  the  a9hm 
Mfitbout  his  notice,  and  that  upon  nonfnm  Informatus  entered^  and judgmtnt  by  dtfnult^  he  was  taken 
Iff  tMecut/on;  but  adjudged  for  the  defendant  that  it  it  not  a  fufficient  furmife  to  difcharge  him;  for 
his  remedy  if  hy  writ  of  ^{^m]^/ againft  the  attorney,  and  not  by  audita  querela.  Cro.  J.  694.  pi.  7, 
Mich.  22  Jac.  C.  B.  AUcly  v.  CoUey. 
*  Thofe  words  art  omitted  in  the  CngliHi  editioni.  f  Orig.  is  [iflint]. 

29.  If  a  man  kafes  land  unto  A,  for  I'tfcy  and  afterwards  hyfine  Sec  ry  E. 
p-ants  the  reverfion  to  B.  infee^  and  dieth^  and  the  heir  of  the  re^  njnt^forlifc' 
cogmfor  and  one  L,  by  covin  betwixt  them,  fue  apracipe  in  capite  remainder 
again/I  the  f aid  A.fuppofing  the  land  to  he  holden  of  the  king^  where*  to  B.  hi  tail, 
as  it  is  not  holden  of  the  king,  but  of  another  perfon }  and  in  be'twceT^A. 
this  praecipe  in  capite  they  cau/e  one  F.  to  appear  as  attorney  for  A,  and  B.  fup- 
and  to  join  the  mfe  in  the  faid  writ ;  and  afterwards  the  attorney  Y^^^%  «*»cm 
by  covin  doth  make  default ^  for  which  judgment  is  given  againft  A,  ^^^^J^onc"  D. 
Now  upon  the  fame  matter  he  (hall  have  an  audita  querela  di-  anfwers  at ' 
rcfted  unto  the  juftices  of  C  B.  commanding  them  to  proceed  as  attorney  for 
well  for  the  reftitution  of  die  land,   as  upon  the  difceits,  and  to  ceVt  ilf  c^ 
do  fpeedv  juftice,  as  of- right,  according  unto  the  cuftom  of  the  tinuedtiiL 
realm,  they  ought  to  do.     F.  N.  B.  103.  (A.)  *«7  «»»^« 

.  ^        ^     ,  J    V       '  default  after 

ifliie  jotncdy  whereupon  judgment  final  is  given,  and  B.  ihewa  this,  and  prays  that  it  he  entered,  for 
that  it  is  within  the  year  \  and  it  was  entered  on  recard,and  alfo  agreed  that  he  (hall  have  reftitution, 
bat  A.  (hall  not ;  for  he  has  forfeited  his  cftate,  that  he  /hould  not  have  reftitution  on  a  general  bill 
of  diiceit  5  but  ought  to  fue  an  audita  querela  in  Chancery  on  his  cafe,  tam  fupcr  reftitutione  ten'ti 
^uam  pro  deceptiene^unienda.  F.  N.  B.  103*  (A)  in  the  new  notes  there  (b)  cites  17  E.  3.  46. 
andfo  note  reftitution  at  leaft,  where  the  demandant  was  party  to  the  difceit.  Sec  ax  fi,  3.  ^^.  i^ 
H.  6.  44«  I  H.  4.  5.  Stat.  21  Jac.  z.  cap.— -17  £.  76.  r^ifter  114,  115. 

30.  A.  infeoffs  J5.  on  condition  to  ^e-^nfeoff  A,  and  C  his  tvifi 
for  their  lives,  remainder  to  D»  the  daughter  (fan)  of  A,  and  the 
heirs  of  his  body^  and  the  faid  B.  by  collt/Jton  between  him  and  E* 
makes  a  recognizance  oflooL  to  E.  and  one  F.  (after  the  re-cnfeolK- 
ment  as  it  feems).  A.  dies,  and  C.  takes  G.  to  hufband,  who  on  this 
xazWxx  fues  an  audita  querela^  and  it  was  refolved  that  he  need  not 
count  upon  this  writ ;  that  though  he  may  have  remedy  by  writ 
of  deceit  or  confpiracy,  yet  feeing  here  is  matter  of  record, 
which  is  the  ground  or  the  writ,  it  is  good  but  for  that  E.  was 
party  to  the  recognizance,  and  by  the  writ  is  fuppofed  party  to  the 
coUufion,  this  fuit  is  to  defeat  the  recognizance,  and  not  to  recover 
damages  the  writ  (hall  abate.  26  E.  3.  73.  F.  N.  B.  104.  (U) 
in  the  new  notes  there  (b.) 

31.  Executors  had  judgment  in  accot^nty  and  tool  the  defendant  D- 103.  b. 
in  execution  for  the  arrears.     Tlie  will  was  afterwards  fet  a/tde,  J^f  Moyer 
becaufe  the  teftator  was  an  ideot,  and  the  record  thereof  in  the  v.  Carvancl. 
Spiritual  Court  was  removed  by  writ  into  Chancery,  and  fent 

into  B.  R.  where  the  aflion  was  brought,  and  thereupon  the 
defendant  brought  aud.  quer.  becaufe  the  will  was  difproved ; 
dnd  refolved  in  the  Exchequer  Chamber   (as  appears  by  the 

record, 


35^  Su^ita  jfxuerela^ 

record,  as  thei  reporter  fays  he  had  heard)  that  the  aud.  quer.  wcfl 
lies.    8  Rep.  144.  a.  cites  D.  3  £liz.  203. 
Vt\.  «(^,  pi.        32.  Judgment  againd  the  defendant^  who  was  afterwards  taken 
^'   ■  Sy  virtue  of  a  ca./a.  and  efcapids  the  Jberiff  did  not  return  the  ca, 

fa,  at  the  day,  and  tliereupon  an  ^lias  ca,  Ja.  iffised  againft  die 
defendant,  upon  which  he  tvas  retaken  by  the  {heriff>  and  there- 
upon the  defendant  brought  an  audita  querela,  and  by  Dyer  and 
Wefton  It  was  held  good.   Mo.  57.  pi.  163.  Pafch.  6  Eliz.  Anon. 
This  ctfe  'n       3  3 .  >^/  the  exigent  after  judgment  the  defendant  cannot  appear  gra- 
Dyer  \wm    ^^^  ^^^  plead  a  releafe  of  all  executions  to  have  a  fci,  fa.  ad  cognof" 
caf«  of  the    cendunt  vel  dedicendumfaSinm^   but  there  muft  be  a  ccpi  corpiu, 
year  men-    or  a  reddidit  fe,  returned ;  but  being  at  large  he  muft  bring  an  aud. 
to  bct'wf^     quer.    D.  285 .  b.  286.  a.  pi.  4 1 .  Trin.  i  i  Eliz.  Anon. 

of  HLU  5  H.  8.  and  the  fame  is  in  Keiw.  166.  b.  pi.  3.  accordingly. Sec  Kclw.  3.  pi.  5.  Mich, 

.12.  H/7.  S.  P.  admitted. 

[  332  ]  34.  Aud.  qu^.  lies  properly  ivhenthe  verdiH  is  allotvedy  and  there 
isfome  matter  in  equity ;  per  Shute  B.  But  to  have  aud.  quer.  upon 
matter  contrariant  to  the  verdidl,  as  was  moved  in  the  principal 
cafe,  he  thought  was  ftrange.  Sav.  6g,  70.  pi.  144.  Mich.  26 
Eliz.  Borrow  v.  Lake. 

35.  Audita  querela  lies  properly  where  the  verdici  is  allowed^  and 
there  is  fome  matter  in  equity ^  but  not  on  matter  contrary  to 'the 
verdift,  per  Shute  J.     Savil.  70.  pi.  144.  Mich.  26  Eliz.  in  Cafe 

f  of  Borrow  V.  Lake. 

36.  -^.  was  bound  to  B.  by  recognizance  qf^ooL  and  JB.  ivas  kund 
to  A,  in  a  bond  of  i  oo/.  J?,  by  the  cujiom  of  London  attached  the  1 00/. 
due  by  himfelf  to  A*  in  his  own  hands j  andfued  exeaition  againft  A. 
upon  the  recognizance.  A.  upon  the  matter  of  the  attachment 
brought  aud.  quer.  and  after  fome  doubting  tlie  Court  received 
the  writ  de  bene  eflc,  and  granted  a  fuperfedeas  to  ftay  execution, 
and  a  fcire  facias  againft  B.  but  ea  lege  that  A.  find  fufficicnt 
fureties  that  he  would  fue  with  effcdl:,  and  to  pay  the  execution 
jf  found  againft  him.  Le.  297.  pi.  407.  Hill.  28  &  2^  Eliz.  CB. 
Wallpool  V.  King. 

37.  The  cognizor  of  a fiatute faple  was  taken  in  execution^  and 
then  the  fnoney  was  brought  into  Courts  and  upon  an  aud.  quer. 
moved  to  be  bailed,  and  the  money  to  remain  in  Court  till  the 
aud.  quer.  determined ;  and  the  Court  refufed  to  deliver  the  mo- 
ney to  the  conufee,  but  ordered  the  prothonotaries  to  keep  it  till 
the  aud.  quer.  was  determined,  and  let  the  conufor  to  bail  for 
the  cofts  of  fuit.  Le.  141.  pi.  196.  Hill.  30  Eliz.  C.  B.  Aikew 
V.  the  Eail  of  Lincoln. 

And.  166.         2 8.  The  conufor  of  a  ftatute  ftaple  was  tahen^  and  efcaped  with 

C  IccoTdi  confent  of  the  Jperjff^  no  execution  being  made  of  his  lands  or 

iugly.-  chattels ;  afterwards  the  conufor fued  execution  of  his  lafulSfVihczC' 

Roll.  Rep.  upon  he  brought  aud.  quer.  but  adjudged  that  the  aud.  quer.  did 

chei.i-^'  n<^t  he.     aLe.96.pl.   117.  Trin.   31   Eliz.  C.  B.  Linacrcv. 

5  Rep.  86.  Rhodes. 

b.  a.     v.. 

cited. I.e.  130.  pi.  31:?.  Pafch.  3^  Elii.  C.  B.  Linacre's  Cafe»S.  C.  Anderfon  Ch.  J.  hliihtX. 

if  a  man  be  in  execution  by  hi&  bady  and  lands  upon  a  ftatute,  it'  the  flierifP  permit  the  conufor  to  go 
at  hbe.ty,  yet  the  execution  of  the  land  is  not  difchargcd  ;  but  if  he  ro  at  large  by  tliC  confeulofthe 
egaufeei  then  the  whole  execution  is  difchargedy  and  the  coauibr  fhall  have  kls  land  again  prefenily. 


^ 


39.  E.  and  G.  'were  bail  for  K*  at  the  fuit  of  A.  'JT.  iodf 
tondemnedy  and  a  rj.  y2r.  awarded  againft  E.  and  G. — G.  was  taken, 
Hvhofuggejied  to  A.  that  E.  Was  fufic'tent  tojat'tsfy  him^  but  that  he 
him/elf  was  not.  Whereupon  A.  confented  that  G.Jhouldgo  at  liberty' 
Joiu  he  would  procure  E.  to  be  arre/led,  which  he  did.  E.  beirtg  ar- 
refted  fued  an  aud.  quer.  Upon  that  efcape  of  G.  and  they  were 
at  iflue  upon  the  efcape.  And  by  advice  of  the  Court  a  ju<' 
ror  was  withdrawn  by  confent,  and  fo  the  matter  was  ftayed.  3 
Lc.  260.  pi.  346.  Mich.  32  Eliz.  B.  R.     Evans  v.  Arnold. 

40.  AJlatute  merchant  vrzs  acknowledged  in  Lincoln,  which  Le.  128.  pi. 
had  but one/eal  to  it,  whereas  by  the  ftatute  13  E.  i.  de  Mercato->  310.  Afcew 
ribus,  it  ought  to  have  two,  and  execution  being  taken  upon  this  §'  c  *ad-**^' 
ftatute,  the  cognizor  brought  anaudita  querela  y  it  was  objefled,  judged  in 
that  a  writ  of  error  was  the  proper  remedy  in  this  Cafe ;  but  held  C.  B. 
clearly,  that  where  a  ftatute  is  erroneoufly  acknowledged  error  p*ij*t!ff.— 
lies  not,  but  aud.  quer.  for  it  is  no  record,     Cro.  E.  233.  pi.  4.  cro.  E. 
Pafch.  'i'l  Eliz.  C.  B.  Afcue  v.  Fuliambe.  3  '9-  P*-  6- 

^^  Pafch.  36 

k  37  Elis.  B.  R.  FAiKhaw  v.  Afcue,  S.  C.  in  error  brought  in  B.  R.  and  the  judgment  in  C.  B.  wu, 
afiinned* 

41.  jtdminj/lration  W2LS  granted  to  J.  S.  durante  minoritate  of  A.  ^<^^'  104. 
an  infant  executor.     J,  S,  brought  debt  againft  W.  R.  for  money  5!fich**28 
due  to  the  teftator,  and  recovered,  and  had  IV.  R.  in  execution,  [\vi   1 
and  then  A.  comes  of  full  age.     The  qucftion  was,  how  W.  R.  &  29  Eli*. 
ftiould  bedifcharged  of  the  execution,  the  adminiftrator's  autho-  c*  B.  s.  p. 
rity  being  determined  fo  as  he  cannot  acknowledge  fatisfaiflion  ?  5**^jy»  *"* 
Windham  faid,  that  peradventure  W.  R.  might  have  an  aud.  fcrbil  5^  wii 
quer.     3  Le.  278.  pL  367*  Mich.  35  Eliz.  C.  B.  Anon.  in  both 

books  is 
cited  the  following  cafe,  which  Rhodes  faid  he  had  feen,  viz.  that  A.  was  bound  unto  B.  in  an 
oUigatwn  of  100 1.  upon  condition  to  pay  a  lelTer  fum  ;  the  obligee  made  an  infant  his  executor,  and 
died  ;  adminiftrationwas  committed  durante  minori  tetate  to  C.  to  whom  A.  paid  the  money.  It  was 
doubted,  if  that  payment  was  rightful,  or  if  the  money  ought  to  have  been  paid  to  both.  Windham 
adced,  if  it  appears  within  the  record  that  the  infant  was  made  executor,  and  that  adminiftration  waa 
committed  ut  fupra  $  to  which  it  was  anfwered,  No.  Theix  Windham  faid.  You  may  upon  this  mattec 
liavc  an  audita  querela. 

42.  If  A.    did  recover  againfl  B.  by  two  f ever al  judgments ,  Noy.  S^  ia 
whereby  B.  is  in  execution,  it  was  adjudged  that  he  (hall  not  have  "^V^Mwr 
one  aud.  quer.  only,  but  mujl  have  two  Jeveral  writs.     Ow.   107.  cites  t)i« 
in  a  note  cites  Pafch.  36  Eliz.  B.  R.  Curtis  v.  Ovcrfcott.  Cafe  of 

43.  An  infant  confejed  a  judgment  in  debt  brpught  in  B.  R,   weflteot,^*. 
againft  him.     Popham  held  clearly   that  aud.  quer.  during  his  p.  adjudged 
nonage  does  not  lie  upon  adlion  of  debt  in  Court,  as  it  would  accordingly. 
upon  recognizance  or  ftatute  acknowledged ;  but  the  party  might 

have  error  in  the  Exchequer  Chamber  by  the  ftatute  of  27  Eliz. 
but  cannot  have  it  in  B.  R.  Mo.  460.  pi.  642.  Mich.  38  &  39 
Eliz.  Randal's  Cafe. 

44.  K.Jeifed  of  lands  in  Middle/ex  and  London  acknowledged  a 
Jlatute  to  C.  and  afterwards  conveyed  the  land  in  Middlefex  to  J,  S. 

Vfburb  came  to  the  plaintiff  by  pur  chafe,  and  the  land  in  London  he 
conveyed  to  G.  the  defendant ;  the  adminiftrator  of  C.  fued  zfci. 
fa.  againfl  A.  in  Middlefex,  who  was  returned  mortuus,  upon 
which  he  had  a  fci.fac.  to  the  tertenants  in  Middlefex  generally, 
VoUHL  A  a  gni 
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and  V .  the  plaititiff  was  returned  tertenant^  and  made  default ^  upciH 
nvhich judgment  was  given  for  exehttlon^  and  that  a  moiety  of  thf 
land  in  Middlefex  fliould  be  extended,  upon  which  he  brought  a 
fc'ufac.  in  tie  nature  of  an  audita  querela againjl  the  adminijlratorf 
and  G.  tenant  of  the  lands  in  London^  to  fhew  caufe  wherefore  the 
moiety  of  the  lands  in  London  fliould  not  be  extended.  It  wai 
the  opinion  of  Popham  Ch.  J.  that  he  might  have  a  writ  where- 
fore the  lands  reftitui  non  debent,  but  not  an  aud.  quer.  But 
the  other  juftices  held,  that  that  was  the  moft  beneficial  way  fiw 
him  who  was  grieved  by  the  former  extent  •,  but  if  he  will  not 
pray  teftitution  of  what  is  paft,  but  dhly  a  contribution  for  an 
equal  extent  to  fatisfy  what  did  remain,  they  faw  no  caufe  but 
that  he  might  have  it ;  for  the  foundation  of  the  writ  is  of  equal 
extent  •,  and  it  was  faid,  that  the  book  of  39  E*  3.  7.  and  39.  was, 
that  it  was  in  eleftion  of  the  conufee  to  take  his  audita  querela  for 
reftitution,  or  for  future  contribution.  Mo.  535.  pi.  700.  Pafch. 
39  Eliz.  in  Cane.  Verey  v.  Carew  and  Gibfon. 
S.  C.  titcd  4 J.  M.  was  bound,  to  W.  in  ^Jlatute  defeafancedy  that  if  he  and 
^l^'  .  °'l  his  nvifejhould  fnakefuch  good  tiffurance  of  a  houfe  with  fuch  covenants 
lyz.  as  W.Joould  accept  andftgnify  under  his  hand  to  be  reafonabUj  or, 

Jlmild  pay  before  i  Aug,  next-i^oL  an  aud.  quer.  Will  not  lie  upon 
a  furmife  that  W,  had  not  Jrgnified  what  ajfurance  he  would  accepi 
nor  required  any^  and  yet  had  uicd  execution  &c.  for  the  conufor 
ought  to  have  devifed  the  eftate,  and  procured  W.  to  accept, 
otherwife  he  ought  to  pay  the  money;  Cro.  E.  718.  pi.  44.  Mich. 
4.1  &  42  Eliz.  C.  B.  Mills  v.  Wood. 
2.  And.  170.       ^6.  The  plaintiff  was  conufee  of  aflatute^  and  Sir  F.  H.  wa« 
—agreed       conufee  of  an  elder  recognizance^  the  conufor  had  lands  in  the  rw«- 
yelv.  J2.      ties  of  C.  and  M.  ^StMt  plaintiff fued  execution^  and  had  it,  of  the  lands 
Hindc  V.       in  C.  the  defendant  fued  execution^  and  had  the  moiety  of  the  lands  in 
p^*"'      -  C.  and  nothing  in  M,     The  plaintiff  fued  audita  querela,  and  it 
Mich  I4.      ^^^  adjudged  it  lies  upon  this  furmife,  for  the  rccognifec  ought 
&  45  Eii«.     to  have  fued  execurion  of  the  lands  in  one  county  as  in  the  other, 
B.  R.  the  s.  whereby  the  money  would  be  levied  the  fooner,  and  fo  the  not 
•^nMnt      f"i"g  o*  execution  according  to  the  law  is  a  prejudice  to  the  plain- 
ISnnedin    tiff.     Cro.  E.  797.  pi.  43.  Mich.  42  &  43  Efliz.  C.  B.  Dcanr. 

^frorj  for      Hind. 

D.  being  in 

by  judgment  and  hy  title  by  extent  of  the  ftatute,  ought  to  have  bis  land  liable  to  the  extcat  upon  the  recog: 

iii^ance  pro  rata  only,  and  the  re  lore  H.  ought  to  have  included  all  other  the  lands  of  the  conufor  in  his 

extent  as  well  as  the  lands  of  D.     But  if  D.  had  not  had  his  land  by  title,  but  by  difleiiin  or  other 

tortiouc  meapsy  then  he  ought  not  to  be  relieved  upon  audiu  querela. — Noy  47.  S.  C.  and  jodgmeat 

Ktiftrniedt 

48.  In  trover  by  an  cbdminiflraior  for  the  goods  of  the  ^ntejate^ 
the  dcfenddiit  pleaded  that  the  letters  of  adminifbration  were  revoked 
in  the  Spiritual  Coi/rt^  per  debitam  legis  formam^  and  granted  t»  oM^ 
ther ;  adjudged  no  good  plea,  becaufe  it  is  a  matter  wherein  he 
can  be  aided  only  by  an  audita  querela  YelV.  105.  PafcH*  * 
Jac.  I.  B.  R.  Kett.  v.  Life. 

49.  B.  was  in  execution  upon  a  flatutt^merchant  at  the  fait  of  R* 
he  brought  audita  querela^  andfhewed  artidks  betwixt  him  and  R- 
to  difharge  himoftheflattUe^  and, prayed  to  main-priicd ;.  but  tha 
Court  denied  it,  and  faid  that  one  in  execution  ought  nofetabc  Jet 

19 
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to  main-prife  upon  a  furmife;  but  the  party's  remedy  is 
to  have  his  aftion  of  covenatit  upon  the  articles  againft  the  party. 
Cro.  J.  218.  pi.  7.  Hill.  6  Jac.  B.  R.  Befton  v.  Kobinfon. 

50.  Judgment  againjl  the  principal^  and  upon  ifcire  facials  Cro.  7.64^. 
mgainjlthe  hailj  nihil  returned^  judgment  was  againft  thcbaily  who  in  pi.  8. 
tnoved  for  an  audita  querela,  for  tSat  he  was  within  age*   Williams  ^""  ^^^^ 
J.  held,  that  it  did  not  lie  \  but  it  was  allowed  by  the  others  de  allowed  ^ 
bene  efle;  for  to  deny  it,  if  by  law  it  lies,  they  faid  would  be  »ftcrajudf. 
injuftice.     Yeiv.  155.  Trin.  7  Jac.  B.  R.  Markham  v.  Turner.       "frc'fa^cU* 

againft 
him^and  tliatby  the  audita  querela  he  was  dlfcharged*  ^~^Jenk.  3x9.  pi.  it.  S.  P«  accordingly. 

51.  If  the  party  be  taken  and  imprifoned  upon  a  judgment  and 
rxecutiori  where  he  has  paid  the  money ^  he  fliall  have  no  other  reme- 
dy in  Court,  but  only  an  aud.  quer.  per  Williams  J.  and  the  Court* 
Bulft.  152.  Trin.  9  Jac.  Anon. 

^2.  1S  joirit  trefpajfors  2irt  fued  in  feveral  actions y  tho'  iht  plaiti' 
hjfmzy  make  choice  of  the  beft  damage,  yet  when  he  has  taken 
lonefatisf anion ^  he  Can  take  no  more  j  and  if  he  requires  two,  an 
aud.  quer.  lies.  Hob.  66,  pi.  69*  in  Cafe  of  Cocke  v.  Jennor. 

53.  Two  were  taken  in  executi^n^.  ^nd  2i{tcrwztds  one  epraped ^ 
adjudged  debt  lies  againjl  the /heriffior  this  efcape,  and  after  the 
recovery  agaittjl  hitn^  the  other  fliall  be  delivered  by  aud.  qtier. 
J>er  Coke  Ch.  J.  Roll.  Rep.  205.  in  pi.  6.  Trin.  13  Jac.  B.  R. 
cites  Norgati's  Cafe. 

54.  B.  brought  an  audita  querela,  ^nd/urmifes  that  A.  adminp- 
Jlrator  of  J,  S.  brought  debt  on  a  bondy  but  that  before  judgment  the 

mdmini/lration  was  revoked^  and  granted  to  C.  and  notwithftanding 
the  revocation,  A.  pronounced  judgment,  and  that  C.  releafed  j 
B.  brought  an  audita  querela  upon  the  releafe,  but  the  Court 
would  not  grant  a  fuperfedeas,  becaufe  the  revocation  was  but 
matter  of  fa£l ;  for  the  revocation  was  not  under  fealf  and  fo  A. 
might  appeal.     Brownl.  29.  Trin.  13  Jac.  Beck's  Cafe. 

55.  Dl  feifed  of  land  in  fee,  acknowledged  a  Jlatute  merchant  ^)^'  ^^* 
to  M.  of  500I.  to'be  paid  to  the  faid  M.  &c.  but  mentioned  no  Maditnfs! 
day  of  payment  \  D.  mad6  a  leafe  of  the  land  to  A.  for  years,  who  c.  adjudged 
glints  his  eftatc  to  B.  afterwards  M.  dies  inteftate,  and  his  ad-  accordingly, 
miniftrator  extends  the  land,  whereupon  B.  brings  an  audita  IJ^^mentsof' 
querela,  and  whether  it  lay  or  not  was  the  queftion;  or  that  the  Judges. 
becaufe  there  was  no  day  of  payment  the  ftatute  was  good  or  [   335   ] 
not;  adjudged  by  three  juftices  contra  Hutton  J.  quod  querens  ""I**f?> 
nil  capiat.     Bridgm.   16.   19.*  Trin.  ^^  Jac.  C.  B.  Mefkin  v.  ^*,|^„ev 

Hickiord.  Higford, 

S.  C.  held  acc^ingly* 

56.  Scire  facias  againf  executors^  the  flieriff  returned  nulla  bona  \ 
afterwards,  upon  a  tejlatumy  that  they  had  wajled  the  goods  of 
the  teftator,  a-  new  fare  facias  with  a  fieri  facias  ijfued  againft 
them,  upoti  which  there  were  two  nihils  returned^  and  thereupon 
judgment  was  given  againjl  them  dc  bonis  propriis  /    but  becaufe 

they  were  never  fummoned^  nor  had  any  manner  of  mtice  of  thcfc 

A  a  a  pTo- 
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proceedings,  they  may  be  relieved  by  an  audita  querela;  |>er 
Roll  Ch.  J.     Style  372.  Trin.  1653. 

.57.  y^  tenant  for  life^  remainder  to  B.  his/on  in  tail.     A.  enters 

into  a  ftatute  and  dies,  conufee  fues  fcire  facias  againfi  B.  who  is 

returned  warned,  and  has  execution  by  default ;  B.  cannot  have 

audita  querela.     Sid.  54.  pi.  22.  Mich.  13  Car.  2.  B.  R.  Day  v. 

Guildford. 

Mod.  62.  S.        J  8.  D.  as  adminijlrator  recovered  damages  agalnjl  T,  the  plaintif 

^  *i^"^^  if^  trover y  and  afterwards  upon  appeal  his  adminiflration  was  revoked, 

~a  Kclfb:    ^^d  granted  to  J,   S.     T.  brought  audita  querela,  and  declared 

668.  pi. 33.  that  D.  intended  to  take  him  in  execution  for  the  faid  dajnagcs 

?•  ^'  ***■      &c.     It  was  argued  that  the  adminiftration  being  repealed,  D/$ 

cordlngly'     ^^^le  is  determined,  and  that  now  it  belongs  to  J.  S.  and  that  T. 

— As  to  the  could  not  plead  this  matter  to  the  aftion  brought  by  D.  becaufc 

power  of  the  j^  j^^g  happened  fubfequent  to  that  judgment,  and  therefore  rc- 

tor"aftcr  Ac  licvable  now  by  audita  querela  j  and  becaufe,  if  D.  ihould  recover 

rcpcai,with-  and  receive  them,  J.  S.  would  afterwards  recover  them  again 

out  faying     againft  D.  therefore  to  avoid  circuity  of  aftion,  the  plaintiff  in  the 

"tothe^au-  audita  querela  had  judgment,  per  tot.  Cur.   2  Saund.  148.  Trini 

dita querela.  22  Car.  2.  Turner  V.  Davis. 

Sec  Yelv. 

%%.  Brownl.  21.  and  Noy  15.  Baniehuril  t.  Yclverton. 

Mod.  170.  jp.  Judgment  againfi  2,  who  are  both  in  executiony  and  the Jbe* 
bit  u  on  the  ^SP*ff^^  ^^^  ^^  ^f^PP^  >  t\iQ  plaintiff  recovers  againfi  thefberiffy  and 
pleadings  hatJi  fatisfaction,  the  other  (hall  be  difcharged  by  an  audita  quc- 
thc  CoiTrt     rela.     2  Mod.  49.  Trin.  27  Car.  2.  G.  B.  Alford  v.  Tatnel. 

was  of  opU 

■ion  againfi  the  plalntitF. 

60.  Audita  querela  is  not  to  be  allowed  but  in  open  Courty  per 
Cur.  2  Show.  239.  Mich.  34  Car.  2.  B.  R. 

61.  Audita  querela  fhall  never  be  had  upon  any  matter  whereof 
advantage  might  have  been  taken  by  plea  before  judgment  >  Arg.  faid 
to  be  a  rule,  and  the  Court  agreed  it  to  be  a  true  and  good  rule. 
2  Show.  240.  Mich.  34  Car.  2.  B.  R. 

62.  There  ought  to  be  fome  deed  under  hand  andfealy  as  defca- 
fance,  releafe,  or  the  like,  to  ground  the  audita  querela  upon. 
Arg.  and  agreed  by  Dolben  J.  2  Show.  240.  Mich.  34  Car.  2. 
B.  R. 

63.  If  a  releafe  be  given  after  the  nift  priusy  and  before  the  day  in 
Bafiky  he  cannot  plead  it ;  for  there  is  a  verdift  already  in  the 
caufe,  and  upon  another  plea,  and  therefore  the  caufe  is  determn' 
ed ;  fo  that  he  is  put  to  his  audita  querela  to  hinder  the  execution 
of  his  judgment.  G.  Hift.  of  C.  B.  83. 

The  faA    -       (^^^.  The  merits  or  foundation  of  a  fuit  are  not  aflignable  for 

*?ro"wa[Tn  ^^^^^  "^  ^^^^  ^^^  ^^^  ^^  relieved  by  audita  querela.  Cumb. 
fhefuggef-    325.     Pafch.  7  W.  3.  B.  R.  Lampton  v.  Collngwood. 

tion  of  the 

writ  itlclf,  and  not  in  any  of  the  proceedings  in  the  caufe,  and  adjudged  that  error  would  not  lief 
but  only  an  aujiu  querela.  Carth.  282,  283.  S.  C— 1.  Salk.  202.  pi.  3.  S.  C.  accordingly.—' 
Ld.  Raym.  Rep.  27.  S.  C.  accordingly. 

6c.  Per  Holt  Ch.  J.  in  many  cafes  where  a  man  may  have  an 

audita  querela,  B.  R.  will  relieve  upon  motion  5  but  if  the  ground 

Q  of 


♦f  the  audita  querela  be  a  reUafe^  or  other  matter  offaBy  it  may  [   336  ] 
be  reafonable  to  put  him  to  his  audita  querela,  bccaufe  the 
plaintiff  may  deny  it.     Ld.  Raym.  Rep.  439.  Pafch.  11  W.  3. 
B.  R.  Wicket  &  Foot  v.  Cremer. 

66.  A  man  can  have  no  audita  querela  of  a  matter  tuhicb  he  j^"^*'l"*? 
had  an  opportunity  of  taking  advantage  of  before ^  and  had  omitted  ^^^^^ 
it.     Per  Holt  Ch.  J.     12  Mod.  584  Mich.  13  W.  3.  obiter.        pUintiff, 

which  b* 
tax  not  an  opportunity  of  pleadings  and  brings  reafonable  proof  of  it»  the  Court  will  relieve  him  upoa 
modon,  and  ^.vrv^z/uper/edeasoftbeexecntion,     iz  Mod.  $98.  Mich.  13  W.  3.  in  a  nota. 

67.  If  an  efcape  be  againfi  afberiffj  and  judgment  thereon,  and 
a  writ  of  error  is  brought,  and  thcjirfl  judgment  is  reverfed^  the 
party  {hall  have  an  audita  querela ;  per  Holt  Ch.  J.  11  Mod* 
70.  pi.  8.  Hill.  4  Ann.  B.  R.  Anon. 

68.  A*  and  B,  were  bail  for  J.  S,  and  W.  R.  B.  was  taken  in 
execution,  and  afterwards  execution  was  had  againfi  W,  R.  The 
Court  faid  that  there  was  a  very  good  remedy  for  B  by  audica 
querela.  Barnard.  Rep.  in  B.  R.  141.  Hill.  2  Geo.  2.  Steers  v. 
Mitchell. 


(E)  Upon  what  Thing  it  lies.     Upon  a  Specialty. 

[i.   TF  the  party  in  execution  upon  a  judgment  ^^wx  to  the 
^  Court  a  releafe  or  acquittance^  a  fcire  facias  lies  thereupon, 
becaufe  this  is  grounded  upon  a  fpecialty.    1 8  H.  6.  19.  9  H.  5.  i . 
admitted.] 

[2.  If  the  party  after  judgment  fhe*ivs  a  releafe  of  the  judgment j  Br.  Van- 
yet  if  there  be  any  variance  in  the  names  between  the  record  and  ^^^^!q^' 
the  decdy  he  fhall  not  have  any  fcire  facias.     8  H.  6.  30.]  &s.  P.as'to 

variance  in 
the  names,  (and  adds)  or  the  like.— — —  Fitzh.  Variance,  pi.  4.  cites  S.  C.  &  S.  P.  as  to  name** 
but  mentions  not  (or  the  like;,  and  the  Year-Book  mentions  (names)  only.  ■  See  (L)  pi.  6.  tht 

like  point. 

[3.  The  conufor  of  afiatute  (hall  have  an  audita  querela  upon  'Br.  Au- 
fbewing  the  acquittance  oi  the  conufce.     *  45  Ed.  3.  24.  f  47  fa^?%*^*" 
Ed.  3.  I.  b.   II  Ed.  4.  8.    J  3  H.  4.  12.]  cites  s.  c. 

that  the  co- 
nufor prayed  a  venire  facias  againft  the  conufee ;  fed  non  allocatur,  but  was  put  to  his  audita  querela.— 
Fitzh.  Audita  Querela*  pi.  t.  cites  S.  C.  &  S.  P.  admitted.  -f  Fitzh.  Audita  Querela,  pi.  14, 

cites  S.C.  and  becaufe  the  writ  mentioned  that  the  conufee  had  given  acquittance  to  the  conufor,  the 
conufor  being  in  prifon,  was  difcharged. Br.  Statute  Merchant,  pi.  9.  cites  S.  C. 

f. 

[4.  If  there  be  two  conufees  of  a  ftatute,  and  one  releafeSy  and  ^f*  Scire 
after  the  other  fues  execut'wn^  an  audita  querela  lies  thereupon ;  ^«*^**5tc*' 
for  the  debt  is  releafed.     1 1  Ed.  4.  8.  b.]  S.  C.  but 

not  exadly 

S.  P.  butfeems   admitted. ^The  defeafance  of  one  Hiall  be  a  bar  of  both.     Br. .  Audita  Querela, 

pi.  II.  cites 4S  E.  3.  12. Sec  (K)pl.  4.  S.  P. 

[5.  K  fcire  facias  does  not  lie  for  a  man  in  execution  upon  a  itiMtuton 
verbal fuggejion,  without  (hewing  a  fpecialty.     18  H.  6.  19.]        th^aifenl'' 

0  dant  pleaded 

pajmtfttt  and   verdi^y  and  judgment  for  the  plaintiff,  and  the  defendant  in  execution  brought  am 
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fiadUa  querelaj  and  upon  afngU^kverment  of  payment  of  the  m^ey  be  vjas  iarlej^    TTpon  t  Ott^ 

[oin    1  ^y^^  judgment-creditior  it  was  adjudged  that  this  audita  querela  would  not  lie.    BuUt 
3  J7    J   1^0.  Trin.  9  Jac.  Torrey  v.  Adey. 

See  the  next  [g.  If  a  man  recovers  a  debt  or  damages  againft  another,  who 
tootes  ^  ^  P^y^  ^^^  without  other  releaje  or  acquittance,  and  notwithftanding 
See  pi.  17.  the  recoveror  fues  execution^  no  audita  querela  lies;  for  a  record 
contra,  and  cannot  be  difcharged  without  a  fpecialty  or  record.  Diverfity  of 
Serc^^!!^  Courts,  title  Chancery,  no  remedy  at  common  law,  nor  in  Chan* 
See  (H)  pi.   eery.] 

2.~(L)  pi. 

6.  S.  P. 

Br.  Con-  [y.  If  A.  bc  hund  to  B.  in  a  JlatutC'^mer chanty  and  pays  the 

T^^^lxitf  fnofiey^  and  after  B.  fues  execution  upon  the  ftatute.  A-  ihaJl  not 
S.C.iiS.P.  have  an  audita  querela  upon  this  furmife  that  he  has  paid  the 
accordingly.  moHcy,  without  {hewing  an  acquittance,  or  fpecialty,  or  rcleafe. 
Sub  ana  ^^  ^^'  4  ^'  ^^  relief  at  common  law,  nor  in  Chancery,  becaufc 
pl.  16.  cites  it  was  his  folly  to  pay  it  without  matter  of  record  or  fpecialty.] 

S.  C.  of  a 

debt  recovered. See  pl.  17.  contra,  and  the  notes  there. 

ritzh.  Au-  [3.  If  a  rcizw  fues  execution  upon  a  ftatute-merchant,  the  conu- 

la^^  1  22^"  ^^^  ^^^^  ^^^^  audita  querela  upon  a  fuggefiion  that  he  hath  agreed 

cites  S.  C.  ^th  him  J  and  that  the  conufee  delivered  to  him  the  flatute  in  lieu  of 

&  S.  P.  ac-  an  acquittance  J  fhcwing  the  Jlat^itCy  and  that  the  conufee  has  fucil 

"f!"n.^b  execution  upon  a  forged  ftatute.    *  17  Ed.  3.  49.  18  Ed.  3.  36.] 

104."  (C)  .*  ^ 

S.  p.  and  if  the  conufor  fues  an  audita  querela  againft  the  conufee,  and  Ihews  a  ftatute  cancelied,  ani 
fays  the  fame  was  delivered  to  him  in  lieu  of  acquittance,  the  recp8:nizee  may  ftiew  the  Irue  (Uiutc, 
and  fhew  that  the  ftatute  (hewn  which  was  cancelled  was  a  forged  ftatute,  and  thereupon  he  fliall  have 
a  writ  unto  the  juftices  in  the  nature  of  audita  quereUi  commanding  them  that  they  may  fend  far 
the  mayor  and  the  clerk,  and  for  the  parties,  an^  for  to  do  right,  and  the  examination  of  the  mayor 

and  clerk  (hall  try  and  end  the  matter  ;  quod  vide  M.  1 1  £.  i. And  in  fuch  cafe  execution  ikall 

be  awarded,  if  the  conyfor  does  not  (hew  the  true  ftatute.  F.  N.  B.  104.  (H)  in  the  new  notes  there 
(a)  cites  18  £.  3.  36.     See  17  £.  3.  49.  21  £.  3.  46.  contra. 

[9.  So  an  audita  querela  lies,  altko*  the  flatute  which  he  flier's, 
whidi  was  given  in  lieu  of  an  acquittance,  be  catwclled.  18  Ed.  3. 
36.  Fitz.  Mat.  104.  (C.)  15  Ed.  3.  Audita  Querela  10.] 

[10.  But  he  fhall  not  have  an  audita  querela,  ivitl^Jt  jhewing  iht- 
Jlatuie.      18  Ed.  3.  36.  adjudged.] 
^5T*  ^^'        t'  J  •  If  ^^  conufee  delivers  the  ftatute  in  lieu  of  an  acquittance^ 
might  have    ^^^  ^^^^^  retakes  it  from  the  conufor,  ai\d  fues  execution,  tlie  co- 

^— >v ^  nufor  ftiall  have  an  audita  querela  thereupon,  becaufc  he  docs  not 

•  Fol.  3 10.  fhew  the  ftatute  ;•  for  nctwlthilanding  *  the  delivery  in  lieu  of  an 
^  ^  acquittance^  it  continues  his  deed,  and  is  a  good  ftatute  5  con- 
K'i    tra43Aff.  i8.bytlxreejuilices.3 

and  therefore  (hould  not  have  audita  querela  without  (hewing  the  indenture  j  hut  the  juftices  held 
that  the  conufee  may  die,  and  then  the  adlion  of  trefpafs  is  determined,  and  yet  his  executors  oiaf 
fue  execution  upon  the  ftatute,  and  fo  mifchief ;  and  therefore  the  audita  querela  lies  without  (hew- 
ing  the  indenture.     Br.  Aud.  Quer.  pl.  9.  cites  47  £.  3.  25.     But  Brooke  adds  a  qusere,  lor  b<fa|pi 

that  I  H.  7.  15.  is  contra. Ibid.  pl.  31.  cites  43   Aif.  18.  that  if  ftatute  ftaple  be  delivered  in 

]ieu  of  acquittance,  and  conufee  retakes  it  by  coyin,  that  by  the  redelivery  it  is  in  lieu  of  acquittance 
and  lofes  the  force  of  a  ftatute,  and  is  not  now  the  deed  of  the  conufor. 

Fitzh.  Scira      [  1 2.  If  a  man  bf  taken  upt>n  a  capias  ad  fatisfacieudum,  tipon 

are* 
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m  recovery  In  debt  upon  an  obligation,  if  the  defendant  Jienvs  tie  obli^^  '47*  citei 
gatiffftp  and  fays  that  it  was  delivered  in  lieu  of  an  acquittance,  he  ^•^•*5-^- 
(hall  have  a  fcire  facias  thereupon,  in  nature  of  an  audita  querela. 

13  H.  4.  10.]  r  338  J 

^13.  An  audita  querela  lies  upon  ^fuggejiion,  that  he  made  the  It  a  man  bt 
ftatute  merchant,  per  durefs  of  imprifonment,     20  Ed.  3.  Audita  ^^j^^"  * 
Querela  27.  F.  N.  (B)  104.  L.    15  Ed.  4.  5.  b.]  chant,and' 

certain  in- 
lentures  of  defeafance  are  made  of  the  fa  id  ftatute,  and  afterwards  the  conufee  doth  arreft  the  recog* 
nifor,  and  imprifoneth  him,  and  taketh  the  de/eafance  from  him,  and  then  fveth  execution  upon  the 
ftatute ;  the  recognifor  (hall  have  an  aud.  quer.  againft  him  upon  the  whole  matter.  F.  N.  B.  103.  (C). 

So  if  one  makes  a  ftatute  merchant  or  ftapic  by  durefsi  he  (hall  have  an  aud.  quer.  to  avoi4 

the  ftatute  by  his  imprifonment.     If.  N,  B.  J04.  (1<.) 

[14.  An  audita  querela  lic3  upon  ^ff^ggejlion  that  he  was  within  See  (A)  pi. 
mge  at  the  making  of  the   ftatute  merchant,  and  yet  is,  for  this  n^cg^therc* 
Ihall  be  tried  by  infpeftion.     13  Ed.  3.  Audita  Querela  26,  27. 
r.  N.  J 04.  R.  15  Ed.  4.  5.  b.] 

[15.  In  detinue  for  ajlatnte,  if  the  defendant  fays,  that  the«7«z/-  Br.  Audita 
for  delivered  it  into  his  own  hands  to  deliver  to  the  plaintiff  upon  con^  j<ii^^fj^*»  P^» 

ditions  performed,  and  hath  garnijhment  againji  the  conufor,  who  s:  C. 

pleads  with  the  plaintiiF,  and  pending  the  dElion  the    defendant  ^i'^h.  Au- 
delivers  thefatute  to  the  plaintiff ,  who  fues  execution ;  the  garniihee  \^^^^^' 
ftall  have  an  audita  querela  thereupon,  without  deed)  for  here  cites  s.  c. 
die  condition  is  but  a  conveyance,  which  appears  alfo  of  record, 
and  the  deceit  to  the  Courty  which  is  alfo  of  record,  if  the  caufe  of 
the  aBian,     12  H.  4.  6.  15.] 

[16.  If  the  conufee  of  a  ftatute  fues  execution^  and  after  the  Br.  Audita 
conufor  tenders  to  him  the  money,  and  he  refufes  it,  yet  he  fhall  ^^ckesl'* 
not  have  an  audita  querela  upon  this  matter,  becaufe  this  is  c.  and  by 
grounded  upon  a  matter  in  faEl,  and  he  may  tender  it  in  Court,  Banke.  J.  if 
and  then  have  a  fcire  facias,   or  audita  querela;    contra   22  [cndewthr 

All.  44*  J  money  after 

execution 
llelivered  of  the  land,  and  the  conufee  refufes  it,  the  conufcc  (hall  have  audita  querela.  Quod  noa  nc 
fanir. 

[17.  If  a  man  recovers  againji  B,  in  debt  upon  an  obligation,  *  Cro,  E. 
arid  before  execution  B>  pays  to  hinfthc'  condemn^ition,  and  after  the  s^c^^n^'* 
recoveror  fues  execution   againft   him,   he  Ihall  have  an  audita  the  opinion 
querela  upon  the  fuggeftion  of  this  matter,  tho'  he  hath  no  of  the  whoU 
fpccialty  thereof.     Mich.  40,  41  Eliz.  B.  R.  between"*  Malines  ^^^^^^^ 
and  Dame  Hawkins,  per  Curiam  dubitatur.    Trin.  14  Jac.  B.  R.  qucr.  wcu' 
between  Morefon  and  Pierce,  whether  the  bail  fliall  have  an  lies  upon 
audita  querela.]  "^HX" 

difcharge 
the  execution.  Cro.  J.  29.  pi.  7.  S.  C.  cited,  arg.  that  it  was  ruled  to  be  a  good  furmifc  ia 
an  aujl.  quer.  to  avoi^  execution  of  a  judgment,  for  it  is  not  oiijy  a  fuit  in  law,  but  in  equity  alfo,  and  it 
i&  a  commii&uQ  to  examine  the  caufe ;  for  it  is  not  reafonable  that  if  the  money  be  fatished,  he  fhould 
lie  in  cxecotton  ;  and  fo  held  all  the  Court  in  the  principal  cafe  (bcfides  Popham)  that  it  was  a  good 
furmifc  in  that  Cafe  of  Ocm  xi  v.  Rand  a  l,  Pafclu  z  Jac.  B.  R.  the  point  tliere  being  the  fame* 
and  thereupon  the  defendant  in  that  cafe  was  let  to  bail. S,  C.  cited  Arg.  Roll  Rep,  384.  in 

pi.  5. 

+  Mo-  850.  pi.  XI 58.  Moflyn  v.  Pierce,  S.  C.  the  aud.  quer.  was  brought  by  the  bail,  who  was  ta- 
ken in  execution,  and  fuggefted  that  the  principal  had  paid  the  damages  ;  but  the  Court  would  not  bail 
him,  becaufe  fuch  fuggeftion  of  itfelf  is  not  futficient,  without  an  affidavit  that  the  money  was  paid. 
RoU  Rep.  383.  pi.  5.  Morftcn  ?.  Moitice,  S.  C.  fays,  that  Uic  bill  was  ordered  to  be  com- 
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mitted  in  execution  to  the  marihaJ,  and  then  it  was  moved  to  bail  him,  upon  bringing  all  the  moflc* 
i|ito  Court ;  but  Coke  faid,  No,  but  that  it  (hould  be  delivered  to  the  party,  and  then  he  (hoirid  be  diw 
charged  ;  but  if  there  be  any  one  who  knows  that  the  money  wu  paid^  then  perhaps  it  may  itmaia 
in  Court ;  but  there  was  no  one  that  could  teftify  it,  and  thereupon  the  plaintiff'in  the  aud.  ^«er.  de. 
dared  that  the  fuggeftion  was  not  true,  and  therefore  would  not  proceed  any  further  in  it. 

A  man  being  in  execution  was  fuffered  to  go  s;t  large,  and  afterwards  uken  again,  and  brought  avi 
dita  querela,  but  the  Court  would  not  allow  it ;  but  it  being  further  alleged  that  whilft  he  was  at  large 
he  paid  the  money,  and  witnefles  fwom  to  the  truth  thereof,  the  audiu  querela  was  allowed.  Cro.  £. 
44.  pi.  6.  Mich.  27  &  28  Elis.  C.  B.  Reynold's  Cafe. 

t 

C  339  T  *5*  Audita  querela  lies  upon  furmije^  and  upon  mutter  of  faR 
as  well  as  upon  writing.  Br.  Audita  Querela,  38.  cites  1  R.  3. 8. 
Thecogni-  ip.  jf  a  man  be  bound  in  a  ftatute  merchant  or  ftapl^  unto 
tute°took  '  ^"o^cr  man,  and  afterwards  the  recogmfee  makes  a  defeajance  untp 
out  a  ca.  fa.  ibe  rccogtiifory  now  if  the  recogmfee  fues  execution  upon  the  ftatute 
againft  the  againfl  the  form  of  the  indentures^  the  recoghifor  (or  his  executors, 
upon  which  ^^^^  ^^  dead)  may  have  an  audita  querela  againft  the  recoguifee. 
hfwasta-    F.  N.B.  105.  (C). 

ken  in  exe- 
cution ;  but  there  being  a  iefeajanct  on  the  ftatute,  which  was  not  performed  iy  the cogmfee^  thereupon 
the  cognifor  brought  an  audita  querela,  and  was  bailed.     Brownl.  39.  HiU>  la  Jac.  C.  B.  Earl  of 
Lincoln  v.  Wood. 

ao.  After  judgment  in  replevin  for  the  avowants,  one  of  them 
reteafedy  whereupon  an  audita  querela  was  brought,  and  moved 
to  be  allowed,  in  order  to  fuperfede  the  execution ;  the  releafe 
was  produced,  but  the  tuitneffes  being  in  the  country^  an  affidavit 
was  offered  to  prove  their  hands^  but  the  Court  would  not  allow 
the  audita  querela,  becaufe  no  witnefs  was  prefent  to  prove  the 
releafe,  and  lefs  regard  was  had  tliereto,  becaufe  it  appeared  by 
affidavits  that  he  who  executed  the  releafe  Mras  joined  by  PraSioy 
without  the  confent  of  the  other  avowants.  Sid.  351.  pi.  2, 
Hill.  19  &  20  Car.  2.  B.  R.  Nuby  v.  Jenkins. 


(F)  Upon    a  Deed.     [But  where  not  without  a 

Deed,] 

•  Titih.  [1,  AN  audita  querela  lies  upon  the  acquittance  of  the  conufeey 
Q^crda,pi.  ^^^  ^^^  ^"^^  cxccution  upon  a  ftatute  merchant  or 

^6.  ciics    "  ftaple.     22  Ed.  3. 4.  b.    *  26  Ed.  3.  73.] 
s.  C. 

Conufee  |j2.  If  the  conufee  pur chafes  the  land  of  tlie  conufor  in  fee,  and 

alttTfta^Jc  ^i^^^  aliens  it  to  another ^  ana  after  fues  execution  of  the  ftatute  upon 

purchaicd  this  land,  an  audita  querela  lies  upon  this  matter  by  the  alienee. 

parcel  of  the  ^o  Ed.  3.  Audita  Querela  30,] 

^urch-arcd  another  part ;  the  cunufce  extended  the  land  of  J.  S.  who  thereupon  brought  audita  querela 
in  C.  P.  and  had  a  fuperfedeas  upon  it,  and  it  was  adjudged  that  it  did  well  lie.  Cro.  £.  364.  pi.  17. 
Mich.  36  &  :7  Eiiz.  Charnock  v.  Gerard. 

If  the  recognifor  in  feoffs  a  ftranger  of  parcel  of  the  lan^s,  and  afterwa  ds  infeofis  the  rccognifeeof 
anotherparccl  of  the  lands,  and  afterwards  the  recognifee  fues  execution  againft  the  recognifor,  and 
the  feoffee,  the  feoffee  (hall  have  an  audita  querela  againft  the  recognifee,  and  difcharge  his  landst  be- 
caufe that  the  recognifee  has  difchaiged  his  parcel  of  land  which  he  purchafed  by  his  own  a€t.     F.  N. 

B.  104.  ;n). 

And  another  audita  querela  appears  in  the  regifter  for  the  feoffee  of  parcel  of  the  land  which  belonged 
to  the  recognifor  againft  the  recognifee,  becaufe  that  the  recognifee  hath  purchafed  other  parcel  of  Uk 
lands  of  the  recognifor,  Ac.     F.  N.  B.  105.  ^E). 

[3-  ^ 
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[3.  If  a  man  makes  z  feoffment  upon  condition  to  re^infecff  him,  Yitih,  Aa. 
and  after  the  feoffee^  to  the  intent  to  deceive  him,  falfely  and  by  f^^  p*^ 
covin  between  hun  and  B.  acknowledges  a  recognizance  to  B.  and  cites  S.  C. 
after  re^infeoffs  bim,  the  feoffee  may  have  an  audita  querela  upon 
tnis  matter ;  for  this  is  grounded  upon  the  matter  of  record,  as 
well  as  upon  the  deceit,  which  is  matter  in  pais*     26  £d.  3.  73. 
adjudged.]  [  340  ] 

f4.  If  a  nian  acknowledges  a  ^^/c^/^  which  is  ufurioujly  made  No3r4T.s. 
againft  the  fiatute,  and  after  the  conufee  fues  execution^  the  conufor  ^^J^^  '^^ 
fliallhavean  audita  querela  upon  this  matter.  Pafch.  3  Jac.  B.  R.  admittedt 
between  Barnes  and  Worlice  admitted.  J  **»«  dou^t 

there  bein; 
whether  the  a^reemcfit  wis  ufury  or  not.  Cro.  J*  25.  pi.  2.  S.  C.  &  S.  P.  aiccordingly. — — ->Rolt 
Rep.  3S4.  pi.  5.  Tria.  74.  Jac.  B.  R.  Coke  Ch.  J.  faid  that  in  the  time  of  Ld.  Dyer  and  Wray,  aoHl 
in  ill  his  own  time*  the  party  was  never  bailed  on  an  audita  querela,  where  it  was  grounded  on  a  mat- 
ter of  fad,  as  upon  thcftatute  ofufury  and  the  like ;  for  (hou}d  he  be  bailed  in  fuch  cafes,  every  mas 
prf  be  defeated  of  his  executioa. 

[5.  If  A,  hath  judgment  In  debt  againjt  B  in  which  aflion  C.  ^^  (^)p': 
vtas  bail  for  B.  and  after  B,  pays  to  A,  the  money  recovered,  and  '^    1      * 
after  A,  fues  out  a  capias  (*)  ad  fatisfaciendum  againjt  B,  and  ♦pol.  tii. 
after  bath  judgment  againji  C.  the  bail,  C.  fliall  not  have  an  audita  *^  .  '^     _-' 
querela  upon  this  matter,  becaufe  this  is  but  a  naked  matter  of  the  notes 
faft,  fcilic^t,  the  averment  of  the  payment  by  the  principal,  and  ****"" 
upon  a  naked  matter  of  faSi  no  audita  querela  lies.     Trin.  3  Jac. 
B.  R.  between  Randall  and  Ognel,  by  all  the  juftices,   praster 
Tanfield.] 

[6.  If  a  man  be  bound  to  another  in  a  Jlatute  merchant^  2Xid  puts  -Br.  4iHliu 
//  in  the  band  of  arranger  upon  certain  conditions,  fcilicet,  tojland  f^^j^js  ^' 
to  the  award  of  another y  and  he  awards  accordingly,  and  this  is  per^-  -1— Fiuh. 
Jormedy  yet  an  audita  quereb  does  not  lie  upon  this  matter  with-  AuditaQue- 

out  a  fpecialty.    43  Ed.  3.  28.3  '  .     ,      "."SS'-cf"* 

[7.  If  two  are  tn  execution  upon  a  judgment,  quod  unica  nat 
executio,  and  one  is  difcbarged  by  letter  of  the  dettee  to  the  Jberiff^ 
upon  which  the  fheriff  fends  to  the  gaoler  by  his  warrant  to  ae-» 
liver  him,  upon  which  he  is  let  at  large,  the  other  tnay  have  an 
audita  querela  upon  this  matter.  P.  2  Jac.  B.  HarmarCs  Cafcy  per 
Curiam.] 

[8.  If  A,  be  inprifo^  upon  an  execution  /Jr  damages  recovered  by  F-  N.  B. 
.8.  and  zlvex  A*  pur  chafes  a  manor  ^  to  which  manor  B.  is  a  villein  fa^'J^eco- 
regardantf  A.  fhall  have  an  audita  querela  upon  this  matter  in  nuformay 
fail  J  without  a  writing.     41  Ed.  3.   Audita  Querela   18-    per  enter  and 
Curiam.]  „X  Jith!" 

out  fuch 
fuit»  and  the  marg.  of  die  Englilh  editions  cites  S.  C. 

[9.  If  the  conufor  infeofs  feveral  meti  of feveral  parts  of  the  land,  lf*«  <»»"- 
and  after  the  conufee  fues  execution  of  the  ftatute  againji  one^  he  ftanicTmer. 
fhall  have  an  audita  querela  upon  this  matter.  33  Ed.  3.  Audita  chant  aiiem 
Querela  38.     Co.  3.  Sir  William  Herbert.     14.  b.]  to/eytral, 

"'  ^  anddletfeij' 

wJ  of  one  acre,  and  the  conulee  fues  execution,  there  nofeaffet.  nor  the  behhy  himfflfjhall  be  charge^ 
^ish  thfOfkoU  txKueiw-,  but  every  gmeJkeUl  heeontrtlutmy,  Br.  Audita  Querela,  pi.  44.  cites  4$ 
E.  3.5. 

But 


J4<»  ^tMta  £11 


>» '^f' 


Bvt  if  the  eonmfir  hinStlChaJieen  alh/f  and  put  io  execution*  ItefimU  mat  imve  wiaie  ffff  ^ffh 

0thtri  to  ke  contrihuttry  with  himi  but  fbould  fufifer  the  execution  againft  himfelf  alone  ;  pcr^j^li;. 
which  caffi  was  agreed  M.  25  H.  B.  and  that  he  who  is  in  execution  alone  (hall  have  audita  ^ueitt| 
againft  the  otben  to  have  them  contributory  to  him ;  quod  nota ;  and  concordat  Fits,  Audita 
Querela  19. 

Where  the  conufiefues  execution  again /^  one  cf  the  feoffee*  of  the  conufor  upon  a  ftatute  mcrcbant 
where  there  are  feveral,  he  ihallhave  audita  querela  to  c^mjiei him  to  fue  execution  equally  againfi ml \ 
contra  where  l)e  fues  execution  of  all  againft  the  conufor  who  made  the  recognisance ;  note  the  di- 
ferfity.     Br.  Audita  Querela,  pi.  13    cites   9  H.  4.  4.  Br.  Statute  Merchanttpi.  11.  citct 

S.  C— F.  N.  B.  iQ^.  (B)  S.  P.  accordingly. 

If  the  conufor  ntakeffeuffmenLto  divert  merij  and  the  conufeefues  execution  ff  the  land  of  one  oftbem 
wly,  he  may  have  audita  querela  againft  the  conufee  to  fue  execution  agaiait  the  other  feeftees  by 
contrihutian  ;  quaere.  Br.  statute  Merchant,  pi.  .^9.  cites  i  ^  H.  7.  iz. 

If  a  m^uf  i/id  of  20  acres  is  bound  in  a  ftatute  merchant,  and  makes  feoffment  ofl^  tofrveralftX" 
ions*  and  execution  is  fued  againft  one  of  the  feoffees,  he.  fhatl  have  audita  querela  upon  his  furniife 
to  have  the  other  feofijees  to  be  contributory  with  him,  but  if  execution  be  I'ued  againft  tbe  conufor 
hiiufelf,  he  ihall  zuit  have  fuch  contribution ;  for  this  is  upon  hi*  own  a£t.     Br.  Audita  Querclaa 

pi.  39.  cues25  H.  8. S.  C.  cited  Br.  N.  C.pl.  7i. &.  C.  cited  2  Bulft.  15. 

P  •«       The  conufor  of  a  ftatute  infeofted  A.  and    B.  of  feveral  lands  ;  tlie  land  of  A.  i* 

L  34**  J  extended,  and  he  brought  an  audit.i  querela  againft  B.  to  have  coniribudon;  he 
pleaded  in  abatement  the  omilfion  of  the  lands  in  poireftion  of  C.  fed  non  allocatur  \  for  the  plaintiff 
is  pot  bound  to  take  notice  ofxhatf  but  eyery  one  grieved  ma)  have  a.i  audita  querela.  P.  33 1.  b.  pi. 
24.  Patch.  :6  £liz.  Anon. 

When  it  is  faid,  that  if  the  one  purchafer  only  is  extended  for  the  whole  debt,  be  (hall  have  <OBtri- 
button,  the  mQaning  is  not  that  the  others  ftiall  give  or  allow  any  thing  to  him  by  way  of  conulbutioa^ 
b*it  'tha»  the  party,  who  alone  u  extended  for  the  whole,  may  by  aud.  qucr.  or  fci.  fa.  as  the  cafe 
Nquicosy  defeat  the  execution,  and  thereby  be  reftorcd  to  all  the  mefne  profits,  and  compel  the  conu- 
fee to  iue  execution  of  all  the  land,  and  by  this  means  everyone  will  be  contribufeory,  via.  the  land  cl 
every  tertengnt  will  be  extender  equally.  ^  Rep.  14.  b..in  a  note  of  the  reporter  in  Sir  William  Her- 
bert's Cafe.  But  this  is  altered  now  by  the  ftatute  of  16  ^  17  Car.  z.  cap.  5.  and  made  per- 
petual by  the  22  ft  2^  Car.  2.  cap.  2.  which  ena&s»  That  nuben  anyjwigment,ftatute^or  recognix^inct 
Jbali  be  extended^  the  fame  fitall  not  bt  avoided  or  delayed^  Jor  tbvit  part  of  tbe  land*  extexaibh  axt 
omitted  out  of  fuch  cxteniyfavirg  alivays  to  thcpjftiet  tvbofc  lands  are  extended,  their  renudyftr  con- 
tribution  againft  fuch  perfons  nvbofe  lands  Jhall  be  omitted.  Provided  that  this  aB  extend  only  tcfta- 
tutes  for  payment  ofmoniesyand  tojucb  extent  a*  fhall  be  w/hin  zo  years  after  theftalutey  rectus- 
xance,  or  Judgment  had. 

Cro.  C.443«  [10.  If  J.  and  B.  commit  .a  battery  upon  C.  gad  after  C  juts  A. 
1 1  Car  B.  ^^  Bancoy  where  he  hath  judgment  for  20/.  damages^  and  after  C. 
R.Corbet  fues  B,  in  B,  R,  tfw^  there  has  judgment  againft  hina^r  lool. 
▼.  Barnes,  damages^  and  tnkes  B,  in  execution^  and  afier  acknowUdges fatij" 
leems^obe  A^^^*  ^^  Banco  to  A.  of  the  fuid  judgment,  B.  may  have  an  au* 
S.  C.  and  dita  querela  thereupon)  and  dilbharge  himfelf  out  of  executioHy 
adjudged ac-  becaufe  thls  was  but  a  irefpafs,  and  he  ought  to  have  damages 
— 1o"377.  ^^^  once,  as  if  he  had  rcieafed  to  one,  the  other  Qiould  have  had 
pl.  6.  S.  C.  advantage  thereof.  Jrlill.  1 1  Car.  B,  Rt  between  Ba^liei  & 
and  held  ac-  alio?,  contra  J5^r«tv,  adjudged  upon  a  demurrer,  intratur  Trin. 
•ordujgly.      ^  ^  q^^.^  j^^j.   ^^^^  hvit  after,  by  ailent,  the  demurrer  was  waved, 

and  ilFue  taken  v/hethcr  there  was  a  mefne  trefpafs.] 

1 1.  The  alienee  was  in  execution  ahne^  and  he  rejlored  to  the 
mefne  ifiues,  and  the  execution  avoided,  and  the  alienor  tut  in 
execution.  Br.  Audita  Querela,  pL  46.  cites  i3E.  3,andritzb. 
Execution,  127. 

12.  Audita  Querela  upon  an  indenture  of  defcafance  of  a  ftatute 
merchant  \  the  defendant  pleaded  variance  between  thejlatute  and 
the  defeafance^  that  the  name  of  Rich,  Ty.  the  plainttjf,  was  mt 
well  nor  plainly  wrotCy  and  becaufe  there  was  intendment  enough 
that  it  was  one  and  the  fame  perfon^  and  alfo  the  defendant  had 
taken  exception  to  the  matter  before,  and  this  is  only  to  the 
form,  therefore  per  judicium  he  was  ouftcd  of  the  exception  ; 
quod  nota.     Br,  Variance,  pl.  105.  cites  46  E.  3.  33. 

S  J3-  I« 
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Q*  Cn  fcire  facial  upon  a  recognizance,  the /berijf  uturmd 
*  ^Jffendant  nibil^  and  the  plaintiff  had  execution  at  his  perl], 
and  if  the  defendant  had  releafed,  he  (hould  have  had  audita 
i]fierela ;  per  Hank.  Br.  Audita  Querela,  pi.  14.  cites  12  H.  4*  4. 

14.  h,feifed  of  the  rnamroiV^l,  acknowledged  a  Jiatute  merchant  AiiA.  Ill , 
to  B.  mid  then Jold  the  manor  to  J.  S.  Afterwards   B.  reJeaJed  to  P^-  l^^- 
%  S,  ail  rights  title^  intereji^  and  demands  fcV.  and  all  a£fions^  j^^  ail^Ui" 

fmts^  and  executions  &;c.  which  he,  hi&.  heirs  &c.   then  had,  or  jjillces  that 
ffligbtbave,  againft  J.  S.  for  or  concerning  the  premifes.     An  a"d- quer. 
execution  was  fued   againft  J.  S.  who  brought  aud.  quer.  and   *'^'" 
had  judgment.     Cro.  £.  40.  pi«  2.  Trin.  27  jbliz.  C.  B.    Hyde 
r.  Morley. 

15.  Audita  querela  to  avoid  execution  of  a  judgment  fup-  An  audlu 
ppfed,  that  J,  Tl  and  the  plaintiff  as  his  Jurety^  zvas  bound  in  an  ?"*^*f* 
obligation  ofzool.far  the  payment  of  lool.  upon  zuhicky  d^bt  being  thc'^fcwas, 
brought^  tmd  judgment  had,  J.  T,  entered  into  a  neiu  bend  for  the  this  B  Jihc 
payment  of  110/.  at  another  day^  which  was  in  Jatisfcciion  of  the  ^^^J",^^. 
judgment  which  the  plaintiff  accepted..     Refolved,  fach  a  bare  fur-  bound  to" K. 
miie,  which  is  but  matter  of  fuel,  is  not  fufUcient  to  avoid  a  and  k. 
judgment.     Cro.  J.  579.  pi.  8.  IVin.   18  Jac.  B.  R.  Lutterford  ^^J^^^^j^ 
V.  Peter  le  Mayre,  \Ti\Tixxm 

of  I  col, 
thatifM.  be  not  fued  upon  the  firft  bond}  then  that  (hall  be  void;  the  plainfiiTallegcd)  that  r  3 

K.  did  not  fue  him  and  M.  and  that  he  had  no  notice  of  the  ad  bond  that  he  might  have  L  S^^-  J 
pleaded  it,  and  fo  pretends  that  the  fecond  boo^^ould  be  a  defcafance  of  the  fiii^  and  judgment  wa« 
fiven  for  die  defendant.     Brownl.  ZQ.Trin.  ^j^K.  Bird  v.  Kirton. 

(G)     By  what  Court  It  may  be  granted. 

{l.  VrO  audita  querela  may  be  granted  by  the  Chancery^  unlefs  J^oll  Rcf^ 

**-'   the  record  upon  which  it  is  granted  be  there.     My  Re-  J^oracny' 

ports,  14  Jac.  Piers.]  Morrice,  ' 

S.C.  &S.P. 

by  CoLc-Ch.  J. — M0.S5C,  851,  pi.  1 15?.  Moflyn  v.   Pierce,  S.  C.  &  S.  P.  by  Colcc 

fa.  At  upon  a  judgment  in  B.  R.  no  audita  querela  may  he  Or  upon  a 
granted  in  Chancery. '  My  Reports,  14  Jac]  t^XV" 

Court  no 

aud-  <jucr.  lies.;  per  Coke  Cb.  J.  Mo.  851.  pi.  1 15^?.  in  Cafe  of  Moflyn  v.  Pierc'e. Roll  Rep. 

3S3,  3?4,  ^.  C.  &  S.  P.  per  CoxcCh.  J, 2  Bulft.   jo.    Mich,  -c  Jac.  Williams  J.  faid  that 

there  is  no  book  in  tlie  law  to  warrant  fuch  prcccedings  that  upon  a  judgment  given  in  any  of  the 
King's  Courts,  an  aud.  quer.  (hould  lie,  and  a  <'ci.  in.  thereupon  returnable  in  Chancery,  but  only  in 
the  fame  Court  where  the  judgment  was  given,  they  having  the  befl  knowledge  of  all  the  proc^tedings 
ui  the  fame  cafe  ;  and  to  this  ail  the  Court  agreed  clearly.  2  Bulft.  ic.  Mich.  10  jac.  m  Cafe  of 
Sicriven  v.  Wri^lj^t. 

[3.  But  if  a  fiatuti  inerchaiit  or  ftaple  he  in  O^ancery^  an  au-  ^'^^^  ^<^p- 
dita  querela  may  be  there  granted.    My  Reports,  14  Jac]  J^^|*  p  ^' 

Coke  Ch.  J. 

S.  P.  by  Widiams  J.  and  agreed  to  by  all  the  jufticet.     2  Bulft.  to.  Mich.  10  Jac. S.  P«  accord- 

ingiy  by  Dodcridge  J.  Arg.  3  Bulft.  307,308.  Mich,  x  Car.  B.  R. 

4.  It  was  agreed,  that  in  debt  upon  tenor  of  a  record  certified 
in  Q)ancery  by  certiorari^  and  fent  into  Bank  by  mittimus^  where 

the 
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the  plaintiff  declares  there  upon  tenor  of  the  record, 
may  well  do  it  notwithftanding  that  the  record  itfelf^  upon 
he  declareSy  be  in  Torky  where  the  recovery  was,  and  no  mifchi< 
for  per  Martin,  if  execution  be  fued  after  at  York,  the  defendant 
may  plead  this  recovery  here  in  bar,  and  if  judgment  be  given 
here  before  execution  made  at  York,  the  defendant  may  have 
writ  here  fent  thither  comprehending  the  matter,  commanding 
them  to  ceafe  from  execution,  and  if  execution  be  made  in  die 
mean  time,  he  iball  have  the  audita  querela.     Br.  Audita  Que- 
rela, pi.  20.  cites  7  H.  6.  19. 
S.  c.  cited         5.  Audita  querela  upon  ajlatute  merchant  Jhall  he  direSed  U  thi 
L?*'^ *"^m  J^y^^^^^  ^f  ^'  *•  ^"^  ^f^"  ajiatutefaple  it  fliall  be  t$  the  Cbaacelkr. 
pi!'  1*9 '.*  ^^  D-  332-  *•  P'-  H-  Hill.  16  Eliz.  Anon. 
Hill.  30  Eliz. 

C.  B.  Dudley  v.  Lacy ;  but  in  that  cafe,  though  the  audita  querela  wv  upon  a  fUtute  me^chan^  the 
Court  was  clear  of  opinion  that  the  party  might  fue  in  which  of  the  Courts  he  would.— U. 
303,  304.  pi-  4ZT.  Trin.  31  Eiis.  C.  B.  Gl anvil  v.  Ma&lary  audita  querela upoo a  fti- 
tute  ftaple  by  an  infant,  was  brought  in  C.  B.  and  it  was  objeded  for  the  defendant*  that  C.  B,  oofbt 
not  to  hold  plea  in  this  matter,  becaufe  there  was  no  record  of  this  ftatute  in  this  Court ;  but  on  (he 
fide  divers  precedents  were  (hewn  to  the  contrary,  and  thereupon  it  was  adjudged  that  the  wB6aa  wcU 
lies  in  this  Court.-  Cro.  E.  2oS.  pi.  3.  Mich.  3a  &33  Eliz.  Clavel  v.  Mallaroy,  S.C.  rcfelved 

that  it  lies  in  C.  B  and  in  B.  R.  as  well  as  in  Chancery,  for  the  Chancery  has  no  more  reeoid  of  it 
than  thofe  courts,  for  the  ftatute  remains  with  the  parties.  .  And.  227.  pi.  244.  fcemsto  bcS.  C. 
and  held  accordingly- 

Co»«/orof  a  (),  An  audita  querela  was  brought  in  this  Court,  but  becaufe 
recognizance  ^^^  record  was  not  brought  inO^  Court,  fo  as  the  party  might  hovi 

of  a  ftatute  .  .      .^    ,  ^^     ^        ^H     1  .<      / •  x      *     i     "^        *  1.  . 

ftapic  to  G.  execution^  tj  the  matter  wasjmndjor  htm ;  the  judgtnent  was  mat 
[  343  ]  querens  nihil  capiat  per  breve.  Cro.  E.  33.  pi.  15.  Trin/ 
infeoffed/t^  26  Eliz.  B.  R.  fays,  that  a  precedent  was  ihewn  to  the  Court, 
w  c/      ^j^j^,^  ^^5  j^ich.  5  H.  5. 

Jnteralparts  -^  '^ 

of  his  land 

frveraliy.  G.  fues  exeeutlon  agslnft  one  o/iiy,  retttmable  im  Cbaneety^  tvJbc  brought  audita  ftmU  h 
C.  B.  It  was  moved  that  it  ought  to  have  been  brought  in  Chancery,  becaufe  there  is  no  record  of  it 
in  C.  B,     But  per  Cur.  it  may  well  enough  be  brought  in  C.  B.    Noy  7 1.  Gafcoyne't  Cafe. 

7.  If  a  man  fues  execution  upon  a  Jiatute  merchant^  and  hatha 

capias  returned  in  C.  B.  if  the  feoffees  or  parties  will  fue  an  audita 

quer^a,  they  ought  to  fue  the  fame  out  of  the  Chancery,  direded 

unto  the  juftices  of  C.  B.  F.  N.  B.  104.  (S) 

♦  [Thefc  8.  If  a  man  be  bound  in  a  recognizance  in  C.  B.  and  aftcr- 

reYther^in      wards  [♦the  conufcc]  doth  releafe  unto  the  party,  and  then  againfi 

the  EngiUh    his  reUaft  fues  execution^  then  he  fliall  there  come  into  C.  B.  and 

editions  nor   fliall  fue  an  audita  querela  thereupon  out  of  the  Rolls.    F.  N.  B 

'f",:!;.^.    »os-  (b> 

but  ieem 

neccfTary,  and  the  fenfc  not  pcrfc6l  without  them.]  And  fo  if  one  recorcr  in  C.  B.  or  B.  9.. 
debt  •r  damages,  and  afterwards  by  his  deed  releafetb  the  fame,  and  afterwards  fueth  forth  eiecutcK 
upon  the  recovery  ;  the  party  to  whom  he  releafed  (hall  have  audita  querela  out  of  C.  fi.  or  B.  R- 
where  the  record  is,  and  yet  he  may  have  an  audita  querela  out  of  the  Cbanccryi  and  fo  it  (hall  ^ 
fcmetlmes  judicial^  nidfimetimes  trfgiHa/,     F.  N.  B.  105  (B) 


(H)fFit 


I 

(H)    fP7H>  fhall  have  it.    j^gainjl  whom.    And  who 

not. 

[i.  TF  an  extent  upon  a  Jiatute  merchant  be  fued  againft  one  Br.  Audiu 
f^^ff^^t  where  the  condition  of  the  defeajance  is  not  hfokeny  ^^^X  f!* 
Ac  feoiFee  (hall  have  an  audita  querela.     46  £d.  3.  27.  b,  28.]     Fiah.Au-' 

ditaQuerela, 
pL  16.  cites  S.  C.  [but  I  do  not  obferve  S.  P.  in  either  of  thofe  books.] 

[2.  If  the  bail  in  an  a£iion  be  taien  in  execution  for  the  prin-  See  (E)  pi. 
cij»l  debt,  where  the  principal  hath  paid  the  money  between  the  '^•^*  ^" 
ver£6i  and  judgment^  the  bail  fliall  have  an  audita  querela.     My  n^tes  diere. 
Reports,  Morjien  v.  Peers,] 

[3.  If  the  lands  of  J.  S.  one  0/  the  feoffees  of].  D.  are  extended  ^ ^*— — ^ 

upon  a  Jiatute  acknowledged  by  the  iaid  J.  D.  arid  not  the  lands  of  v_V^ 
the  other  feoffees,  fo  that  J.  S.  hath  title  to  have  an  audita  ^  5^1^  , .^ 
querela,  and  after  he  levies  a  fine  of  the  land  fo  extended,  it  feems  Eriev.Mull 
that  Ais  conujee  of  a  fine  fliall  have  an  audita  querela  to  avoid  the  l»n«y«»  S.C, 
extent.    Dubitatur  M.  10  Jac.  B.  R.  between  MuUeneux  v.  !5l'l*l'^*Z" 

„  ,  "^  adds  a  notSt 

trle.^  That  the 

judges  did 
not  argue  this  cafe,  nor  delivered  any  pofitive  opinion  therein,  inafmuch  as  the  parties  had  agreed  the 
matter  in  difference  between  themfelves ;  and  fo  this  cafe  was  caft  out  of  the  Court,  and  went  fine  die  ; 
but  by  Haughton  }.  and  the  reft  of  the  judges  agiceing  with  him,  the  feoffee  here  did  take  the  land 
with  the  charge  thereon*  and  therefore  he  canntfthave  this  audita  querela,  unlcfs  the  firft  extent  had 
feen  had  againft  him,  then  he  might  well  have  had  this  audita  querela  for  his  remedy  herein,  and  fa 
to  have  contribution  ;  but  here  in  this  principal  cafe  it  is  not  fo,  becaufe  the  firft  extent  was  had 
^inftthe  conufor  before,  and  therefore  the  conufee  not  to  have  this  audita  querela  ;  and  fo  though 
the  opinion  of  the  Court  was  againft  the  plaintiff',  yet  no  judgment  was  given  herein,  becaufe  the  mat- 
ter was  ended  by  agreement  between  the  parties.     Quod  nota. 

4.  It  lies  for  the  grantee  cfa  reverfton  with  atornment  tic.  and 
there  he  fliall  have  account  ab  initio,  cites  6  E.  3.  53.  Charle- 
ton*s  Cafe,  and  25  E.  3.  53.  Venner's  Cafe.  F.  N.  B.  104. 
(G)  in  the  new  notes  there  (c). 

5.  If  conufor  upon  a  Jiatute  merchant  aliens  part  of  his  land,  and  [    344  ] 
execution  is  fued  againft  the  alienee^  he  Jhall  have  audita  querela 

to  make  the  conufor  to  be  contributory  ;  but  if  the  conufor  him- 
felf  was  in  execution,  he  fliould  not  have  contribution  of  the 
alienee.  Br.  Suit,  pi.  10.  cites  23  E.  3.  Fitzh.  tit.  Execution 
127.  and  ibid,  255,  256.  and  29  E.  3.  7.  and  29  E.  3.  39.  ac* 
cordingly. 

6.  If  one  acknowledges  a  flatute,  and  afterwards  acknow- 
ledges a  2d  ftatute,  the  2d  conufee  fliall  have  a  fcire  fecias  againft 
the  firji  to  receive  the  monies  which  are  to  be  levied,  if  the 
tenant  of  the  freehold  Vill  not  fue,  F.  N.  B.  104.  (G)  in  the 
nfcw  notes  there  (c),  cites  38  E.  3.  12. 

7.  Note  that  a  conufor  infeoffed  a  feme  of  parcel  of  his  landy  and 
y,  Ni  of  the  reji^  and  the  conufee  fued  execution  againfi  the  feme  ^ 
who  brought  audita  querela^  and  had  writ  againft  the  conufee  and 
J.  N.  to  fay  why  his  land  Jhould  m^  he  put  in  execution^  and  J.  N. 
Jhewed  acquittance  cf  the  conufee^  and  the  Court  faid  they  had  no 
warranty  to  bold  '^pl^  between  the  conufee  and  the  faid  J.  N. 

ani 
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and  this  writ  by  the  feme  ought  to  have  been  fued  againft  Ai 
.€onufeey  to  fay  why  he  f&ould  not  recover  che  land  and  tilie  iflues) 
and  alio  they  may  grant  out  of  this  audita  querela  a  venire  facia$| 
and  execution  fhall  he  fpared,  and  then  the  conufee  fhall  anfufr 
to  him  who  has  the  acquittance.     Quod  nota,  that  he  who  is  in 
execution  (hall  have  writ  againft  the  other  tertenant  to  be  con- 
tributory, and  he   (hall  have  writ  upon  his  acquittance  againft 
«    the  conufee  ;  but  it  was  faid  P.  36  H.  8.  that  the  convfor  him- 
felfjhall  not  have  fuch  contribution,     fir.  Audita  Querela,  pi.  2. 
cites  45  E.  3^  17. 
Fjtrh.  Au-        8.  If  the  conufee  upon  a  ftatute  merchant  fues  execution,  and 
ditaQuere-    grants  his  eftate  over,  the  audita  querela  yi^*?//  bt  brought  e^iin/l 
!:tt<S*s  c.     '^^  grdntee  \  per  Hank,  quod  Curia  conceflit.     Br.  Aodiu  Que- 
&S.P.  ac-    rela,  pi.  15.  cites  12  H.  4.  6.  &  15. 

cordingly. 

— F.  N.  B.  104  f  E)  S.  P.  ^'.A  that  he  need  not  name  him  thatfued  the  execution,  if  he  has  oittera 

writing  for  to  fue  &c. See  { D)  pi.  6.  contra,  and  the  notes  there. 

And  fo  fee  that  tlic  bailiff  nor  tSf  procuror  (hsW  be  compelled  to  anfwtr  in  this  adion  ;'fcrd>e  »#* 
ture  of  tbisaclioM  is  no  other  but  to  aucidthe  execution^  and  the  bailiff  or  the  procuror  ou^t  not  10 
have  execution ;  quod  nota;  and  fo  fee  audita  querela  upon  matter  in  fa^,  and  againft  himvbohtf 
the  land  in,executi<m,  tho'  he  was  not  party  to  the  record  \  for  this  is  all  to  avoid  the  exccutioo.  Ibid. 

'[T^*;^:"?-       9.  The  heir  of  the  *  reccgnijor  may  Im^  an  audita  querela,  if  he 
Ire  (rtc^?*  *^*s  matter  in  writing  to  difcharge  the  execution.     F.  N.  B.  104. 

nizee),  and     (B) 

riicrcforc  ^ 

^rong.] 

10.  kjlraffger^  who  made  not  the  recogrrizance,  was  Unot 
of  the  land  at  the  time  of  juing  forth  of  the  execution^  fcall  have  an 
audita  querela,  if  he  huve  matter  of  difcharge  in  writing. 
F.  N.  B.  104.  (G). 

1 1,  In  audiu  querela  the  cafe  was  ;  A.  and B.feifii  (f  t^^^ 
lands^  and  C.  feifed  of  foccage  lands.     They  all  3  acknewUi^id d 

Jlatute  of  SoooA  to  D,  ji.  and  fi.  levied  2  fever al fines  ^  ^f^t 
moieties  to  V,  and  IV,  to  the  ufe  of  tkemfelves  and  their  heirs ^  until  ii- 

fault  if  payment  was  of  cai.nrt.  annuities^  and  then  to  theufiofr* 
and  Ty,  They,  after  default  ofpay?nent,^  fold  the  lands  to  H,  ed 
y,  H,  re'eiff^d  to  y,  who  devifed  the  land  in  tally  and  died.  Thtf 
devifee  in  tall  died  without  IJfue,  The  wives  of  the  plaintiffs  wif* 
heirs  to  y,  to  ivlmn  the  -yl  part  of  the  capite  lands  defcended.  D» 
had  extendjd  the  lands  upon  theflatute^  before  the  defatdt  ofptp^ 
of  the  annuities,  and  before  the  bargain  and  fale  \  and  although 
he  fued  the  extent  againft  A.  and  B.  and  alfo  C.  yet  theflicriff 
extended  the  lands  ol^^  A.  and  B.  :  and  to  defeat  the  extent,an(lto 
have  reftitution,  becaife  the  land  of  Cwoi  not  alfo  eJttenJed^  thi 
(iudlta  querela  was  brought.  The  principal  point  in  this  cafe  WB^ 
if  the  bargainee  and  thofe  which  claim  under  him  Ihould  hire  an 
audita  querela  for  the  extent  made  before  their  time,  or  that  the 
bargainor  having  the  ftrft  caufe  of  adion  had  extinguiihed  itbf 
the  fale  of  the  land.  Another  point  was,  if  the  coheirs  flioaU 
have  an  audita  querela  without  the  owner  of  the  two  parts,  aB 
of  them  being  tenants  in  cominon,  and  equ^ily  grieved  with  die 
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nt     Tht  dafe  is  argued,  but  not  refolvcd^     Mo.  66 1.  pi. 
906.  Mich.  44  ic  45  Eliz.  in  Cane.  Heydon  v.  Smith. 

12.  In  what  cafe  vouchee  in  a  pracipe  quod  reddat  (hall  have 
•uditsT querela  to  be  reftored  to  the  land  loft.  See  Jenk.  100. 
pi.  95. 

13.  A.  feifed  of  bl.  acre  and  wh.  acre,  acknowledges  a  ftatute.  And  pM* 
and  then  makes  a  leafe  for  years  of  wh.  acre,  the  remainder  over  jfc'^iaf/as 
in  fee  }  then  the  conufei  purchdfed  bL  acre^  and  extends  the  land  but/Vr/^r^ 
of  lefTee  for  years,     tie  in  remainder  fhall  have  audita  querela  for  termini  &\\ 
the  damnification  which  came  to  his  intcrcft  j  per  Barkley  J.  '^ugrcra^ind 
Mar.  71.  Mich.  15  Car.  ?hat'Lr>>. 

tenant  onSf 
iiall  bave  it,  and  not  abateable  by  death  of  any  other.  Mar.  71.  pi.  1 08.  Mich.  15  Car.  ia  Cafe  df 
LcaJce  v.  Dawes. 

14.  Cefty  que  ufe  before  thejiaiute  might  have  an  audiu  querela } 
per  Barkley  J.     Mar.  71.  Mich.  15  Car. 

(I)     ^gdlnfi  whom  it  lies. 

ft.   TF  2  executors  fue  execution  for  damages  recovered  by  the  tef 
•*  tator^  where  one  hath  releafed^  an  audita  querela  lies  againft 
both.     21  £d.  3.  13.  b.] 

2.  Audita  querela  does  not  lie  agatnj}  the  Kingy  therefore  the  Br.  Char- 
nnattcr  Ihall  be  pleaded.     Br.  Audita  Querela,  pi.  34.  J*/^'^^^  ^*'- 

cites34H.6. 

5-  5e  50.  and  35  H.  6.  i.  25 AiiJita  querela  docs  not  lie  againft  the  M^ing,  bbt  againtlthe  in* 

firmer  he  ftiall  have  it.  Roll  Rep.  95.  pi.  41.  Mich,  il  Jac.  B.  R.  Shoyne  Qui  tarn  &c.  v.  Dr. 
>oOer. 2  Built.  3.14,  325.  S.  C.  but  being  after  judgment  an  audita  querela  againft  the  infor- 
mer will  not  hinder  the  execution  as  to  the  King;  per  Coke  Ch.  J. Audita  querela  lies  no| 

againft  the  King.     Noy  26.  Mich.  15.  Jac.  C.  B,  Ford  v.  Mead.  Jenk.  1C9.  in  pi,  10. 

J.  Audita  querela  Vies  as  well  upon  matter  infaif  as  upon  matter 
in  writings  and  lies  where  A»  and  B,  came  before  the  mayor  &c. 
and  S,  acknowledges  himfelfto  be  bound  in  looL  to  A,  in  the  name 
§f  C.  before  the  Mayor,  and  affirms  his  name  is  C  and  afterwards 
C.  is  arreted  by  force  of  this  bond  and  ftatute,  and  taken  in  exe- 
cution; now  C,  Jhall  have  audita  querela  againji  A,  and  Bm 
F.  N.  B.  102.  (H). 

4.  If  the  conufce  [after  execution]  has  afllgned  [or  leafed] 
but  a  part  of  his  eftate,  the  fcire  facias  fhall  be  brought  againft 
the  conufee  only,  and  not  the  leffor  [leffee].  Quaere,     But  if  he 
■iCgns  the  whole,  and  the  aflignee  levies  the  whole,  or  the  plain- 
tiff will  pav  the  reftdue,  the  writ  lies  againft  the  aflignee  alone, 
and  he  {hall  retake  (or repay)  the  monies  \  but  if  he  has  levied 
the  whole,  and  afterwards  afligns,   the  writ  lies  againft  both. 
F.  N.  B.  104.  (p)  ^"  *^  "^^  notes  there  (c)  cites  50  E.  3. 
*46,  or  16.  38  E.  3.  12.  21  E.  3.  I.  46  E.  3.  Scire  Facias  134.  *  There  arc 
15  E.  3'-  Refpond.  3.     But  one  of  them  may  anfwer  his  com-  Jag^^/^bu/ 
panion,  and  yet  the  conufee  may  releafe,  notwithftanding  the  the  Cafe  » 
affignment.     Vide  ibid.    See  alfo  17  AfT.    52.  9  E,  4.  13.     12  5^  E.  3. 
H,  8.  8.  18  E.  3.  »5.   contra.    17  Aff.  pi.  24.  contia.  25  »^»  p'^ 

Air. 
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AiT*  8.  17  E.  3.  43.   4H^  6.  72*^  21 E.  3.  46*  contra*  Sot 
I7E.3.4^. 

,  ^  (K)     [Againft  whom]  jointly. 

Br.  Brief,  £j.  TF  zjiatute  be  acknowledged  f«  /w^,  of  which  <?«^  Is  an  in* 
pi.  80.(8  t)  J.  r^^^    ^jjj  ^^^  ^^^^  ^  defeafance^  and  after  A^  execution 

S.  p.  obiter,  contrary  to  lU  an  audita  querela  ihall  be  brought  againft  both  j 

for  it  does  not  appear  within  the  deed  that  he  is  an  infant.   (Alfo 

the  deed  of  the  infant  is  not  void,  and  peradventure  he  will  affirm 

;        it.)     48  Ed.  3.  12  b.] 

iA%o{%\\       [^*  t^^]  I^  *  ftatute  be  made  to  bar  on  andfeme^  and  they  make 

cites  S.  C.     <i  defeafance^  and  after  Jue  execution   contrary  to  it,   the  audita 

*s.P.  fays  querela  (hall  be  brought  againft  both,  altho'  the  defeafance  be 

rfVhc^^laron  ^^'^  *^  '^  ^^^  ^^^^  >  ^^^  ^^^^  aSion  is  in  lieu  of  an  anfwcr  of  the 
wasafuffi.  execution  which  is  fued  by  both,  and  this  is  all  one  as  if  the 
cicnt  dif-  baron  alone  had  made  the  defeafance,  which  would  have  been  a 
^e  whole      Sufficient  difcharge.    Contra  48  Ed.  3.  12.] 

ftatute,  and 

therefore  the  audita  querela  (hall  be  againft  the  baron  only;  but  becaufe  it  was  againft  the  baroa 
and  feme}  and  the  defendant  pleaded  it  to  the  writ,  the  beft  opinion  was  that  the  writ  ihall  abate, 
becaufe  the  deed  appears  ill  in  icfelf.  Br.  Audita  Querela,  pi.  1 1.  cites  S.  C.  and  S.  P.  accoidioglf. 
Br.  fiaroa  and  Feme, pi.  24.  cites  S.  C.  ic  S.  P.  by  Finch,  that  peradventure  the  law  ihall  be  fo. 

[3.  Vide  II  Ed.  4.  8.  b.  An  audita  querela  was  brought 
againjl  bar  on  and  feme  and  a  third  per fon^  upon  an  execution  upoa 
a  ftatute  by  them,  and  admitted  good.] 
Ou  ^la  **1  f4*  ^^  ^  ,ftatute  be  acknowledged  to  two^  and  one  makes  a  de- 
II.  cites'  '  feafance^  and  after  both  fue  execution^  it  feems  the  audita  querela 
S.c.  &  S.P.  lies  againft  both  ;  for  it  is  a  difcharge  of  the  whole,  and  this  is  in 
^s^*"*t*  lieu  of  an  anfwer  to  the  execution  (for  the  execution  cannot  be 
— Sec  (EJ  defeated  againft  him  who  did  not  make  the  defeafance^  if  he  be 
pi.  4.  s.  P.  not  joined).     Contra  48  Ed.  3.  12.  b.] 

Br.  Audiu  [5.  If  two  conufees  make  a  defeafance  for  them  and  each  ofthm^ 
^^"^^^"'ites  ^^  audita  querela  may  be  brought  againft  one  only.  48  Ed.  3. 13.] 

48  E.  3.  X2*   S.  C^  and  S,  P«  by  Finch. 

[6.  IfzJIatute  be  acknowledged  to  one^  and  a  defeafance  made 

by  him,  if  the  audita  querela  be  brought  againjl  the  conufee  and  a 

Jiranger^  the  writ  ftiall,  abate.     48  Ed.  3,  13.] 

Br.  Scire  [y.  If  a  y7^/tt/^  be  acknowledged  to  two^  -jitii  one  releafes^  ^ 

Facias,  pi.     ^£j^j.  ^^     ^Qjj^  f^g  execution,  the  audita  querela  may  be  brought 

\l%,  cites  ./ii/i  T'JOl-T 

s.  c.  but      agaimt  both.     1 1  Ed.  4.  o.  b.  J 

S.  p.  doe* 

not  clearly  appear;  but  feems  admitted.  ■  ■■>      Br.  Default  &c.  pi.  94  (95 ]«  cites  S.  C  frr 

(t)pl.4. 

{8.  So  the  audita  querela  may  be  brought  only  againjl  him 
that  releafed.     24  £•  3.  27.] 

[9.  \t  ^Jiatute  be  acknowledged  to  afemefoU  and  J.  S.  and 
after  the  feme  takes  barony  and  J,  S.  releafes^  and  after  execution 
is  fued  i  the  audita  querela  may  be  brought  againft  the  iarcn  and 
ftme^  and  J  5.     11  Ed.  4.  8.  b.J 

13.  G. 


S^nita  Ciumla.  346 

!o»  G.  acinowltdges  a  Jiatute  merchant  to  W*  and  afterwards  Bendl.  80. 
Wfngid  IV.  of  fart  of  his  land,  and  the  refidue  he  gave  to  H.  his  ^^c^ad- 
jHL  and  H*$  wife  in  tail\  W,  fued execution  againjl  H*  who  alone  r  ^1-  '  i 
'Upthout  bis  wife  brought  audita  querela,  and  well.     D.   193.  judged.— 
b.  pi.  30.  Mich.  2  and  3  Eliz.  Gafcoigne  v.  Whalley.  Mo.  44.  pi. 

134*  ^'  ^* 

Dal.  43.  pi.  29.  S.  C.  ia  totldem  verbis  with  Mo.  but  neither  of  the  book!  ahore  do  mention  the 
S.  f .  as  Dyer. 

\i\  Audita  tjuerela  by  three  perfons  to  d^oid executions^  whkh 
wens  at  the  fuit  of feveral  perfons  \  adjudged  to  be  vacated,  be*, 
caufe  one  aud.  quer.  cannot  be  for  feveral  fuits.  Mo.  354. 
pi.  479.  Pafch.  36  Eliz.  CoUins's  Cafe. 

12.  In  audita  querela  to  avoid  execution  on  a  (latute,  outlawry  Cro.  E. 
in  one  of  the  plaintiffs  was  pleaded.     The  queftion  on  a  demurrer  ^!*'  ^^^ 
was,  if  it  might  be  pleaded  in  that  fuit  which  is  only  to  be  dif-  paVch.  38 
charged)  aod  not  to  recover  any  matter,  but  was  ruled  a  good  ^i>2-  s*  ^• 
plea  \  whereupon  the  othet:  plaintiff  prayed  yi/;n;n^nx  and  fever  ance^  ^^^  ^'  ^' 
fo  that  he  only  might  fue  ^  and  per  omnes  J.  prater  Walmfley, 

he  might  well  have  it,  becaufe  they  only  fuc  to  be  difcharged, 
wherefore  the  nonfuit  of  the  one  fhall  not  prejudice  the  bther  ; 
befides  it  is  to  discharge  their  land,  and  it  is  not  reafonable  that 
the  2&  of  one  fhould  make  the  other's  land  to  be  charged ;  but 
Walmfley  doubting,  adjornatur.  Cro.  E.  448.  pi.  15.  Mich. 
J7  &  38  Eliz.  C.  B.  Worfley  v.  Charnock. 

13.  If  there  arc  two  tonufors^  and  their  feveral  lands  are  put  in  One  j9intt^ 
execution  I  they  cannot  join  (if  caufe  be)  in  an  audita  querela^  but  "^^fony 
odierwife  if  diey  zre  jointenants  of  land.     D.   194,  a.  Marg.  ^^^*^* 
pi.  32.  Pafch.  38  Eliz.  C.  B.  Morfley  v.  Charnock.  uid'^c^' 

death  of  ont 
fluU  not  abate  the  writ,  pcr^arkelcy  J.   Mar.  71.  Mich.  15  Car. 

14.  In  an  audita  querela  the  Cafe  was  thus :  The  father  and  Cro.  £.47* 
fin  were  bound  in  aflatute  merchant  to  C.  whofued  out  an  execution  (^^•JP*-3*»' 
againfi  tbem^  and  their  lands  were  fevcraliy  extended  ^^  and  they  judged  ac- 
fuppofing  x)^e  Jiatute  was  not  good,  becaufe  it  was  not  fealed  with  cordiagiy.— 
both  their  fealsy  according  to  the  ftatute,  they  both  brought  a  ^j^j*^* 
jomt  audita  querela ;  and  whether  they  could  join  in  this  aftion  that  they 
or  not  was  the  queftion ;  judgment  was  given  that  they  ought  to  ought  to 
kave  feveral  writs,     Ow.  io6.  Pafch.  38  Eliz.  C.  B.  Worfley  ^"«^  C*^^«- 

^   r«L  I  ■'    ral  writs, 

v.  Charnock.  becaufe  the 

'  wrong  done 

to  one  br  an  eiecution  of  his  lands,  is  not  any  tort  to  the  other.  N07.  r.  Fanner  v.  Downs,     f  Ani 
Ikwugh  Uic  cafe  mentions  (jointenanti)  yet  it  plainly  intends  two  perfons  jointly  boond  only.  1 

15.  If  1  are  fever  ally  bound  in  1  feveral Jtatuies^  and  afterwards 
the  recogmfet  by  deed  doth  releafe  both  thejiatutes  to  one  of  them^  if     , 
be  fues  execution  asainft  them  feverally,  they  (hall  join  in  audita 
querela  upon  that  releafe.     F.  N.  B.  104  (M), 

i6*  It  feems  the  tenants  in  common  &c.  need  not  Join  in  an    ■ 
#udita  querela  with  the  tertenants.   20  £.  3..  Quare.  F.  N.  B. 
104.  (M)  in  tlie  new  notes  there  (b). 

Vol.  III.  B  b  27.  Audita 


^47  SuBtta  £vuet^. 

Jo.  377*  ?i«  17.  Audita  querela  was  brought  by  A,  B,  and  C.  U  avcid  g 
h  Id  rd-  j^^S^'^^^  againji  thtm  in  trefpafsy  where  A,  only  was  taken  in  exe* 
ingly.  cution  upon  this  judgment,  B.  and  C.  not  being  touched.   ]l 

was  objedlcd  that  A.  who  was  in  execution  ought  to  have  brou^ 
the  audita  querela  alone,  and  that  B.  C«  who  bad  not  been 
grieved,  ought  not  to  join  with  him,  fed  non  allocatur  ;  for  they 
being  parties  to  the  judgment^  and  liable  to  the  execution,  tho| 
never  had  againft  them,  yet  for  their  indemnity  they  may  well 
have  an  audita  querela,  and  join  with  him  who  is  in  execution. 
Cro.  C.  443.  pi.  14.  Hill,  li  Car..  2.  B.  R.  Corbett  v.  Barnes, 

f  348  ;j  (L)     Bars  of  an  Audita  Querela. 

Br.  Audita  [i.  TF  the  conufir  hath  right  to  have  an  audita  querela  againft 
Querela,  i-  f^jj^  ^|jq  \^^^  (jr^^  land  in  extent,  and  he  enters  upon  bimi 

|'^*.^| and  makes  a  feoffment  to  another^  whofe  eji ate  comes  afiertvards  ti 

Br.  Feoff-      the  extendoVy  the  audita  querela  is  extinft.     46  Ed,  3.  30.  b.] 

ment  de 

Torres,  pi.  6.  cites  S.  C. 

Br.  Audita         [2.  So  If  thc  feoffmcfit  had  been  upon  condition  to  render  it  1^ 

^clits  ^      ^^  ^'^^^  '^  accordingly,  although  the  extender  does  not  come  to  tit 

s!  c. landy  yet  by  the  fcoft'nient  this  audita  querela  is  cxtincli  and 

Br.  Feoff-  not  revived  J  contra  46  Ed,  3.  -20.  b.  31.  admitted.! 

mcntdc  sA    ^  u  J 

Terrcs,  pi.  6.  cites  S.  C. 

f    ^   '•>  [3.  But  there  it  is  admitted  31,  th^t  if  the  extendor  had  the 

Fol.  313.  f^ate  in  the  mean  timt^  between  the  feoffment  and  the  rcndring 
^      ^'Up,  the  audita  querela  had  been  gone.] 

*  Fiizli.  [4,  If  a  man  be  nonfuit  in  an  audita  querela,  this  will  not  bini 

pi'^isV*^^'  him  perpetually,  but  he  may  have  a  new  audita  querela,  ♦za  E<i« 

cites  s.C.  3.  4.  b,  20  Ed.  3.  Audita  Querela  29.  contra  f  17  Ed.  3.27. 

+  Fitrh.  t  24  Ed.  3.  24-  b.] 

'Audita  Que-   +     •»"  -5       f        J 

tela,  pi.  21.  cites  S.  C.  \  Fit/b.  AaJita  Querela,  pi.  li.  citc»  S.  C.  k  S.  P.  ^ 

Iavs  that  in  thcfccond  he  IhiU  not  have  IVipcrlciea*  to  the  iheriff  toftayexectrtion,  as  he  mi|hl1tft« 
in  the  firft.  Br.  AuJiu  Querela,  pi.  ii.  cites  S.  C.  accordingly  ;  and  S.   P.  a5  to  ihefuperfc* 

dea^,  by  the  reporter. F.  N.  B.   ]04.i'()'  S.  P. But  if  a  man  fues  an  auditi querela upoiv 

a  rcleaVe,  and  aflcrwyrds  is.  uonfult,  i»e  ihafl  not  have  an  audita  querela  upon  new  matter,  ut  dicintf 
43  E.  ';.  but  it  feemcth  the  law  is  otiicrwilc,  but  he  Hioll  not  delay  execution  by  a  new  audiu  ^ucrebL 
F.  N.  B.  104,  (QJ 

Br.  Audita  [5.  If  the  conufee  of  a  ftatute  delivers  theftatute  to  the  conofoT 

^^dtcs^^  '^  ^'''"  ^tf«  acquittance^  and  after  fues  execution^  and  ^tconu^ 

S.  "c. comes  and  prays  a  re- extent,  becar/f*  the  land  is  extended  too  Inv^ 

Fitih.  Af.  and  this  is  done  accordingly,  he  Ihall  never  avoid  this  extent  by 

dtesS.cV  ^.  ^"^'ta  querela,  becaufe  when  he  prayed  a  re-cxtent,  he  ad- 

_Sce  (C)  mitted  the  ftatute  extendible  and  executory.     43  Aff.  18.  ad- 

pl.  6.        .  judged.] 

See  ^E^  pi.  [6.  If  the  acquittance  upon  which  the  audita  querela  isground- 

^'iiu""^'^*  ed  does  not  agree  with  thejluttite  which  is  ta  be  difcbarged^  bali* 


2vXiita  £iuetela.  ^t 

to  variant  that  it  cannot  be  the  fame,  the  audita  querela  (hall  be 
difallowed.    18  E.  3.  58.  b.  adjudged.] 

*f7.  £«/if  the  plaintiff  in  the  audita  querela  grounds  h\s  fult 
in'Chancery  upon  an  indenture^  yet  he  may  in  Banco  maintain  it 
upon  a  payment  by  deed.   18  Ed.  3.  58.  b.J 

[8,  Soy  although  the  payment  was  after  the  writ  brought. 
18  Ed.  3.  58.  b.] 

9.  If  a  mdiVi  fues  audita  querela  upon  an  indenture^  and  relinquijhes 
ity  he  (hall  not  have  another  audita  querela  upon  other  matter  \  for 
he  (hall  not  change  his  matter ;  per  Thorp  and  others,  quod 
nullus  negavit.    Br.  Audita  Querela,  pi.  i.  cites  43  E.  3.  7. 

10.  Audita  querela  by  the  heir  of  the  conufor  againft  tertenanty 
ffhofald  that  the  heir  himfelf  now  the  plaintiff,  after  the  death  of 
his  father^  infeoffed  this  defendant  \  and  fo  he  is  in  by  fcoflFment, 
and  not  by  (latute,  and  the  plaintiff  was  compelled  to  anfwer  to 
it.  •  Br.  Audita  Querela,  pi.  5.  cites  46  E.  3.  30. 

11.  A.  recovered  in  debt  againft  B.  and  after  reUafed  toB,-^  r    o^^q  "i 
A,  fued' capias  ad  fatisfeciendum  againft  B.  and  purfued  the  fame         ^ 
till  B.  was  outlawed.     Anderfon  Ch.  J.  held,  that  audita  querela 

lies  notwithAanding  this  outlawry,  and  if  the  audita  querela  pafs 
with  B.  the  outlawry  (hall  be  avoided.  2  Le.  175.  pi.  215. 
Mich.  30  Eliz.  C.  B.  Edgar  v.  Crifp. 

12.  In  audita  querela  to  avoid  execution  upon  a  ftatute  it  was 
furmifed,  that  the  conufor^ s  father  was  feifed  of  lands^  and  levied  a 
fine  of  them  to  the  ufe  of  hitnfelffor  I'lfe^  and  after  of  part  of  thc?n 
i$  the  ufe  of  the  plaintiff  in  iailf  and  of  the  rejidue  to  the  conufee  in 
fee.  It  was  adjudged,  that  this  purchafe  in  this  manner  was  a 
fufficient  difcharge  of  the  ftatute.  Cro.  E.  756,  pi.  22.  Pafch. 
4a  Eliz.  B.  R.  Humphrey  v.  Heneage.         ^ 

13.  ]f  a  writ  of  aud.  qucr.  be  brought  by  the  defendant  in  the 
former  aftion  to  difcharge  himfelf  of  an  execution,  a  releafe  of 
anions  perfonal  is  a  good  bar,  becaufe  he  is  to  difcharge  himfelf 
of  a  perfonal  execution.     Co.  Litt.  289.  a. 

14.  In  aud.  quer.  the  plaintiff  declared,  that  he  Ijeing /«  rr^- 
cution  upon  a  capias  utlagatum  at  the  fuit  of  the  now  defendant, 
iiitjheriff'fujferedhlm  to  go  at  large.  The  defendant//ftf</-prf,  that 
after  the  Jaid  efcape^  and  before-  the  aud,  quer.  brought,  the  faid 
"writ  of  capias  utlagatum  ijfued^  and  was  returned  non  eji  inventus •t 
and  thereupon  the  now  plaintiff  at  the  day  of  the  return  appeared 
and  upon  oyer  of  the  exigent  reverfed  the  outlawry^  becaufe  ic 
had  an  uncertain  return,  be  fic  dicit,  quod  non  habetur  aliquod 
tale  recordum ;  and  adjudged  upon  demurrer  that  aud.  quer.  does 
xiot  lie.  8  Rep.  J41.  b.  Fafch.  8  Jac.  Dr.  Drury's  Cafe,  alias 
Bray  v.  Drury. 

15.  Outlawry  is  good  plea  in  audita  querela;  refolved  per  tot.  Cro.  J.  12;. 
Cur*  after  feveral  arguments  at  bar.  Sid.  43.  pi.  I.  Trin.  13  jl"  yj^f^j  ^' 
Car.  2.  C.  B.  Jafon  v.  Kete.  a«orifui?!y. 

Pafch.  15 
Jac.  B.  R.     Griffith  v.  Middleton.— — S.  C.  cited  af  adjudged.     Palm.  191.  ]cnk.  106. 

|iL  2.  S«  P.  accordingly. — ^Ibid.  126.pl.  55.  S.  P.  accordingly;  for  the  aud.  quer.  is  to  defeat  the 

«xccttUant  and  sot  to  reverfe  the  judgment. Mod.  tt^,  pi.  13.  Mich.  %%  Car.  2.  C.  B.  Hig- 

B  k  2  isn 


34^  ^tttHita  ixuereSar* 

4en  ▼.  WhitcHnrelit  S.  P.  for  in  an  audita  you  admit  the  jadgmeot  to  be  good,  but  only  vpw  fool 
Sfuitabla  matter  arifing  fince,  you  pray  that  no  t^ecution  be  mmir  upon  it ;  Aig.andagiled  perCiiT. 

16.  Audita  querela  is  no fuperfedeas^  and  therefore  an  execution 
may  be  taken  out,  unlefs  a  fuperfedcas  be  fued  forth,  and  if  die 
audita  querela  ht  founded  on  a  diedy  it  muft  be  proved  in  Coiiit 
before  a  fuperfedeas  fhall  be  granted^  i  Salk.  92.  pi.  i.  Mich. 
3  W.  &  M.  in  B.  R.  Langfton  v.  Grant. 

(M)     In  what  Cafes  a  Bar  againjl  one  fliall  be 

•  againji  the  other. 

di'u  Out"'    C^  T^  *^  conufor  of  a  ftatute  aliens  part  of  the  lands  afier  a  U' 
reia,  pi.  II.  Uafe  made  ofiheJiatuU  bj  the  conufte^  and  after  the  cwhjtc 

ciiei  S.  C.  fues  execution  againft  tiie  conufor^  and  he  Juts  an  audita  querela^ 
^Stt  (H)  ^^j  -^  nonfuit  therein,  this  Ihall  not  be  any  bar  of  the  audita  que- 
rela of  the  feoiFee,  for  he  may  have  one  alfo.  17  Ed.  3.  27.  35.] 
dite  Qui"'  [2.  But  it  had  been  otherwife  if  the  alienation  had  ban  efier  the 
rtia,  jpT.  a  I.  nonjuity  for  then  he  comes  in  under  the  charge.  17  Ed^  3.  27*  35.] 
citcf  s.  C. 

i  350  ]  (N)  In  what  Cafes  a  Di/chargefor  one  fhall  be  fof 

the  other. 

tl.  XF  fever al  acknowledge  a  ftatute y  and  one  difcharges  it  agmfi 
^  himfelf  by  audita  qutrcla,  for  infancy^  this  does  not  difchargp 
he  others  alfo.  18  Ed.  3.  58.  b.] 

(N.  2)     Proceedings. 

tr.  Audita    j.  JN  audita  querela  proccfs  againft  the  conufee  is  venire fadasy 

^T.^'iteV  ^"^  »^  ^^  ^^^  "°^  ^^^^  ^fr^fi  infinite ;  per  Cur.     Quod 

%,'c. nota  bene.     Br.  Proccfs,  pi.  142.  cites  24  E.  3.  30. 

Ibid.  pi.  15. 

cit^f  X2  H.  4.  6.  and  15.  S.  P. 

2.  Dijlringas  upon  audita  querela  was  abated  for  falfe  Latisty 
quod  dicitur  mi  rum  ibidem,  and  new  dijlrefs  fhall  ifliie,  and  neto 

*    venire  facias  'y  for  it  was  after  iflue  and  venire  &cias  returned; 
quod  nota.    Br.  Procefs,  pi.  75.  cites  24  E.  3.  35. 

3.  In  audita  querela,  the  defendant  made  default  before  flei 
pleadedy  ^Q  plaintiff  QxM.  not  go  quit  of  execution,  hutJbaUJitt 
dijirlngas  ad  refpondendum\  but  after  that  the  parties  hzvc pleaded 
//r^  in  judgment,  and  the  defendant  makes  defiault,  then  their* 
fenclant  Jhall  have  di/iringas  ad  audiendum  judicium fuum  I  and  per 
Pinch  the  plaintiff  ^^//  not  recover  damages  in  this  aSfi^n^  but 
Inhere  he  is  to  be  oujltdofhis  kndy  and  as  here  the  mainprize P^H 

lit 


%t  be  difcbargeJ^  notwithftanding  the  defiiult  of  the  defendant. 
Br.  Audita  Querela,  pK  7.  cites  47  E.  3.  i. 
.•^4.  In  audita  cjuerela  the  plaintiff  came^  and  the  defendant  noty 
by  which  the  plaintiff  prayed  to  go  quit,  &  non  allocatur ;  but 
dtftrefs  awarded  ad  refpmdend.  Br.  Procefs,  pi.  i6o,  cites 
47  E.  3.  I. 

5.  In  audita  querela,  where  the  defendant  was  taken  by  the  Br.  Proccft, 
execution  of  the  ftatute  and  imprifoned,  and  tYit  Jheriff  returned  P?-  "9- 
fttlt  ijfues^  and  prayed  capias  for  the  mifehief^  and  could  not  have  !l^Th5* 
It ;  and  the  opinion  pf  the  Court  was  that  he  may  iwtficut  pluries^  plaintiff 
and  upon  this  JbalJ  go  quit^  quod  nou  ;  and  the  plaintiff  prayed  wouWh»T# 
to  go  by  roainprize,  and  could  not,  per  Cur.  till  he  had  given  ^bpriM. 
fome  anfwcr.     Br.  Audita  Querela,  pi.  10.  cites  48  E.  3.  andcouw 

not  be  fort 
tnt  venire  facias  relumed,  fiMd  fiota.    Br.  Audita  Querela,  pi,  9,  cites47  E.  j.  45, 

6.  II  /T.  6.  cap.  10.  ena6ls  that  where  perfons  taken  for  execu^ 
iton  of  recognizances  oftbejiapley  come  in  by  writs  de  corpus  cum 
caufa  in  Chancery^  Jhewing  forth  divers  indentures^  and  other  things 
in  defeafance^  dejiring  wrtts  of  fcire  facias  to  warn  the  parties  at 
V)hofefuit  they  be  taken^  and  by  fur ety  found  to  the  King  have  been 
deUvereds  from  henceforth  fuch  fureties  Jhall  be  made  fever  ally  ^  as 
well  to  the  King  as  to  the  parties. 

7.  If  execution  be  not  made  by  a  ftatute  merchant,  the  procefs  whcrt.m 
upon  the  audita  querela  fhallj  be  venire  facias:  but  when  exe-  audiuque^ 
Ctttion  is  made,  and  the  procefs  (hall  be  fcire  facias ;  for  upon  '  ***  '.'  , 
A  venire  facias  fliall  iffue  dijirefs  infinite^  which  is  a  long  delay.,  '^"^/•i  ar- 
te him  who  is  in  execution;  but  fcire  facias  is  more  fhort;  [    351  3 
quod  nota  per  Cur.    Br*  Audita  Querela,  pi.  21.  cites  %%  H.  6.  ^yaVyinex- 
56.  and  15  E.  4.  5.  .  ^-;;^-' 

^  foundk  bis 
^rif  vfon  fome  dtei  of  the  other  party  ^  in  both  thefe  cafes  ii  fcire  fucUs  i%  the  procefs,  per  Cur, 
Carth.  303.  Pafch.  ^  W.  &  M.  in  B.  R.  Clerk  y.  Moor. 

•  iTxrf  where  it'ithrcn^tiya  perfonmt  large,  and  upon  a  hare  fuggrjihn  of  matter  of  faif,  there 
the  only  procefs  is  a  venire  faeiax,  and  upon  that  a  difirefi  infinite^  per  Cur.  Canh.  303,  304, 
Clerk  V.  fcifoore.     -       i  Salic.  9a.  pi.  2.  S.  C.  fays  nothing  of  the  writ  being  founded  on  a  deed,  bul 


execution. 

Where  an  audita  querela  \t  founded  on  a  record,  or  the  party  is  in  cvftody,  the  procefs  upon  it  it  t 
itirc  facias ;  but  if  founded  on  a  matter  of  fa<ft,  or  the  party  is- »«/  in  cufiody,  the  procefs  is  a  venire. 

iSaik,9%.  Hill.  10W.3.  B.  R.  Anon. Ibid,  fays  that  Trin.  12W.  7.  B.  R.  it  was  held  fo 

«|aia. S.  P.  by  Altham,  Mo.  Six.  pi.  IC97.  Mick.  %  Jac.  in  Cane,  in  Cafe  of  Trot  v.  Sparling. 

8.  A  man  who  is  condemned  m  debt  or  damages,  and  after 
gjCts  a  releafe^  Yic  Jhall  not  have  fcire  facias  ad  cognofcendum  fa5lum 
till  he  be  taken  and  imprifoned^  but  fhall  have  audita  querela  if  lie 
ke  at  large,  and  fo  was  the  opinion  of  the  Court.  Br.  Audita 
Querela,  pi.  33.  cites  2  £•  4-  22. 

9.  la  audita  querela  againft  two,  the  default  of  the  one  at  tie  Br.  Dama- 
fcire  facias  in  Chancery  or  the  venire  facias  in  Chancery  is.  the  de»  cfics'^s  C* 
^olt  of  both,  and  the  plaintiff  recovered  damages.     Br.  Audita 
Querela, pi.  36.  cites  11  £.4.  8. 

Bb  J  |0.  The 


35 1  ^unita  ixuerela, 

Thediftrin-  lo.  TKc  pTOcefs  in  audiu  querela  is  venire  facias^  isf  difiringat 
^"ands  and  ^'^^^^y  tst  pluries  dijlritigas  ;  and  if  he  return  nihily  ormn  ejl  inventus j 
tenements,    h^Jhall  have  a  capias  againft  the  defendant.  T.  1 8  £  J.  F.  N.  B. 

which  he         104.  (U,) 

had  the  day 

of  the  writ  purchafcd.     18  E.  3.  36.     38  E.  J.  .^i.  and  before  the  diftringas  fued  the  conufee  feall 

not  be  ouilrd.  F.  N.  B.  104.  (U)  in  the  new  notes  there  (a),  cites  21  H.  6.  56.  See  4S  £.  3. 1.  3I 

£.  3.  Aud.  Quer,  24.  20  £.  3.  ibid.  28.  30. 

In  audita  1 1 .  If  a  man  be  arreftcd  and  imprijoned  upon  a  ftatutc  fl:aple,and 

co*rfcVs*to*  he  hath  acquittance  or^rehaje  to  difcharge  himfelf,  then  if  he  will  fuc 

take  ball  by  an  audita  querela  or  a  fcire  facias  to  avoid  the  execution  of  that 

wArtucufur  (tatute,  YiQ  ought  for  to  give  fccurity  as  v)cll  to  the  party  ^  as  unto  the 

ance^to'  ^^^^S  ^^  Chanceryy  fsverally  in  a  certain  fum  &c.  tofue  'with  effed^ 

froftcuie  and  to  render  his  body  or  pay  the  money  &c.  othcrwife  he  fliall 

'wiibeffea.  not  bc  delivered  out  of  prifon  ;  and  the  fame  is  by  force  of  the 

Palfh/io^*  ft^t^^^  of  1 1  H.  6.  cap.  10.  F.  N.  B.  105.  (F.) 

Jac.  in  Cafe  of  Dinglcyv.  Cr^yton, 

'  1-2.  Upon  an  audita  querela  the  plaintiff  ftiall  have  a  fuperfe* 

deas  in  the  fame  writ  to  ftay  execution,  but  not  in  cafe  of  a  non- 
fuit.     F.  N.  B.  104,  (O.) 

13.  An  infant  \>2A\y  if  he  be  an  infant  at  the  time  of  the  bail, 
fhall  be  difcharged  by  an  audita  querela.     Jenk.  319.  pi.  21. 
Upon  an  14.  In  audita  querela  it  was  faid  by  Broome  the  fecondary, 

reU^thc^"  ^^^  ^^'^  ^^^-fi  *^  ^^'"^^  "^  Court y  and  not  elfewhere,  unlefs  in  cafes ^ 

\^^\\genf'  great  necejjitv;  and  then  it  may  be  put  in  out  of  Court  before  a 

raiiy  ought  judges,  and  that  this  is  th^  courfe  pf  the  Court.     Palm.  422, 

to  be  put  m  p^i^^j^    J  Car.  B.  R.  Anon. 

tn  -Lourt .  i  2 

Mod.  59S.  Mich.  13  W.  3.  in  a  nota. 

^t'  t^s'  ^^'  ^"  audita  querela  the  party  appeared  upon  the  fcire  facias  and 

\:.  accord-  dcmurredyfor  that  the  fcire  facias  bore  date  before  the  audita  querela^ 

Tn?iy ;  for  but  the  Court  held  that  the  fault  was  cured  by  the  defendant's 

audita  que-  appearance  \  for  audita  querela  is  in  nature  of  a  mcfne  prccefs  to 

ria'l^mo  ^^^"S  "^  ^^^  defendant  to  anfwer,  and  the  judgment  is  given 

j'^o^rill^r*  "P°"  ^'^^  audita  querela,  and  therefore  difallowcd  the  demurrer. 

iommiirion  Vcnt.  7.  Hill.  20  &  21  Car.  2.  B.  R.  Vaughan  V.  Loyd. 

than  a  v.rit 

IV  impowerilie  Court  tocnquircof  a  giievancc  ;  and  if  the  party,  againft  whom  the  complaint  is,  K« 
\  r  •,  '\c  ou-.ht  to  proceed  to  examine  the  matter,  without  enquiring  into  the  nature  of  the  proccft 
b\  Alikvli  he  cam=  in,  "uccaufc  he  might  have  appeared  without procefs  j  but  that  in  fcire  facias  on^ 
jilj   ':,CIlt  *L  is  oilj^rv.ifc. 


16.  Judgment  agninf  H.  who  rendered  hiwfelf  befire  the  retf^m 
cfihcca.f'..  hut  did  not  give  the  plaintiff  ;;c/;rtf  of  ity  nor  get  the 
hn'.l-picce  difcharged ;  and  the  plaintiff  proceeded  to  judgment 
a.^ninfl  t!ie  bail  upon  a  fcire  facias  :  the  Court  would  not  relieve 
liiyni  upon  a  motion,  becaufe  no  exoneretur  was  entered^  and  a 
fctre  facias  returned,  but  put  them  to  their  audita  querela.  I 
Salk.  loi.  pi.  14.  Trin.  12^.3.  B.  R.  Lyell  v.  Galletly. 


(N.3) 


■  (N.  3)  Pleadings.     The  Writ  and  Declaration. 

I.  A  UD  IT  A  querela  by  conufor  upon   a  ftatute  merchant,  Thcplain- 
*  ^  fuper  Meras  acqutetanct^^  and  htjhenvea  two  retraffSy  the  one  YiimUM  to 
of  all  aBionSj  and   the  other  of  the  fum  in  the  flat  ute^  and  tht  pcirty  one  matter. 
luas  compelled  to  hold  him  to  the  one^'^leafe ;  for  each  goes  to  all  5-  by  ^'^',^'. 
which  he  held  him  to  the  general  releafe  ;  and  the  other  faid  that  ^°'^'  ^    ' 
this  is  not  literse  acquietaociae,  judgment,  &c.  and  becaufe  they 
are  of  one  effeft  he  was  compelled  to  anfw5r,  quod  nota  ;  and 
where  the  writ  is  literx  acquietanciae  in  the  plural  number,  and 
one  releafe  is  the  Angular  number,  and  yet  well.     Br.   Audita 
Querela,  pi.  24-  cites  24  E.  3.  27. 

2.  If  A.  be  bound  in  a  ftatute  merchant  to  B.  and  delivers  it  But^tr 
into  the  hands  of  J.  S.  upon  condition,  and  tho'  the  condition  ^j,*"rc  the 
be  performed,  yet  J.  S.  delivered  it  to  B.     The  plaintiff  cannot  haWffmakti 
aver  the  conditions  agaifift  the  conufee  himfelf  vrYio  is  party  to  the  theconu- 
ftatute  ;  but  where  it  re/Is  in  indifferent  hands y  there,  in  detinue  ^^^'ifi-^ 
againf  the  bailiffs  the  conufor  may  aver  the  conditions  of  the  de-  executors, 
livery  in  advantage  of  the  third  perfon  ;  but  conti-a  againft  the  and  theja^ 
conufee  himfelf,  where  it  is  in  his  own  handb  who  is  party,  and  ^^^^^^^'f/'Z^^ 
lues  execution ;  quod  tota  curia  concelht ;  and  10  the  opmion  of  ccmes  to  hit 
ill  the  juftices  was  againft  the  plaintiff.     Br.  Audita  Querela,  <^y»  ^'»»^' 

pi.   I.  cites  43  E.  3.  27.  asexecuior, 

r  rj  J        /  and  not  as 

ferty,  there  writ  of  detinue  lies  againft  him,  anJ  the  cortJithm  Jhail  be  averred  ^utUut 
jiving  writing  ;  to  which  Bslk.  who  was  a  counfc!  wilh  liie  conulcc,  agreed  j  for  there  the  adion 
of  detinue  is  brought  againlt  the  bailiff  who  is  dead  ;  but  as  long  as  the  bailiff  is  alive,  fo  that  the 
party  may  have  writ  of  detinue  againft  him,  the  conufor  cannot  aver  the  conditions  againft  the  conufee 
without  Ihc wing  writing  of  thorn  ;  tkereiore  as  here  the  conufor  is  at  no  mifchicf,  for  he  may  Iwvc 
detinue  againft  the  bailiff,  and  recover  all  in  damages.     Ibid. 

3.  In  audita  querela  upon  an  indenture  of  dtfcafance  of  a  ftatute 
merchant y  the  defendant  pleaded  variance  hetivcen  the  flat ute  and 
the  defeafance^  that  the  name  of  Ric.  Ty.  the  plaintiff  was  not  nvell  nor 
fully  writ ;  and  becaufe  there  was  enough  inteudmeht  that  he  was 
the  fame  perfn^  and  alio  the  defendant  had  taken  exception  to  the 
matter  before,  and  this  now  is  only  to  the  form,  therefore  per  ju- 
dicium he  was  ouftcd  of  the  exception  ;  quod  nota.  Br.  Va- 
riance, pi.  105.  cites  46  E.  J.  33. 

4.  In  audita  querela  h^fhall  have  fcire  facias  to  the  party^  and    • 
fuperfedcas for  hi wfelf  {oT  the  cxecutiou^  d.nd  Jba II fhew  indcfti/re  of 
defeafance  in  the  fame  writ  of  divers  covenants,  and  fay  that  he  has  r   ,  ^-j   1 
ffi formed  them  all ;  and  there  it  was  laid  tliat  it  is  fufficient  for  ^    ^^^   ^ 
the  party  to  iliew  them  generally,  and  the  defendant  lliewed  cer- 
tainly which  is  broken ;  quod  mirum  inde  \  for  othervi'ife  it  is 

pleaded  in  debt  upon  an  obligation  with  condition,  and  the  plain- 
tiff caft  proteftion,  and  difallowed  ;  for  he  is  plaintiff,  and  none 
except  him  can  fue  rcfummons.  Br.  Audita  Querela,  pi.  8. 
cites  47  E.  3.5. 

5.  Releafe  of  all  aElions  is  not  fufficient  to  have  audita  querela  ; 
for  execution  is  not  releafed  by  it.  Br.  Audita  Querela,  pi.  37. 
Cites  3  H.  4. — And  concordat  Littleton  in  his  chapter  (rf  Releafes, 
in4  Fitzh.  tit.  Releafe,  53.    For  execution  is  no  acUon, 

B  b  4  6.  P. 
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6.  P.  was  bound  in  a  ftatute  merchant  to  W.  D.  who  i^d 
ihcJlatuU  to  J.  N.  in  indifferent  hands j  upon  certain  amdiiions  per- 
formed to  deliver  it  to  D.  orothcrwife  to  P.  and  after  D.  brougbi 
writ  of  detinue  of  it  a^atnfi  N.  Hvho  prayed  gamijhment  againji  P. 
upon  the  matter,  who  came  and  pleaded  to  iflue,  and  at  the  nifi 
prius;  and  pending  this,  N,  by  covin  and  procurement  of  D-  and 
one  R.  delivered  it  to  the /aid  D.  upon  which  he  fued  execution,  by 
which  P.  was  taken  and  imprifoned,  and  brought  audita  quereb^ 
containing  all  this  matter  againft  all  three  ;  and  Norton  prayed 
procefs  by  capias  upon  it,  becaufe  deceit  is  comprifed  in  the  writ, 
and  could  not  have  it  without  venire  facias.  And  it  was  in  a  man- 
lier agreed  by  the  juftices,  that  the  writ  of  audita  querela  A^/ 
comprehend  all  the  matter  above,  but  yet  the  writ  is  only  againft  the 
conufee  who  fued  execution,  and  the  venire  facias  (hall  ifTue  againft 
him  only,  and  not  againft  the  other  two,  viz«  the  bailiff  and  the  pron 
curor ;  but  it  fcems  chat  a£lion  of  deceit  lies  againft  themj  for  the 
audita  querela  cannot  lie  but  againft  him  who  is  party  to  therecordy  unUfs 
infpecial cafe,  Br.  Audita  Querela,  pi.  15.  cites  11  H«  4.  6.  &  15. 

7.  And  per  Hull,  the  defendant  ntvcxjhall  makejlne  in  au<Kta 
querela  ;  and  per  Hank,  if  the  conufee  upon  a  ftatute  merchant 
fues  execution,  and  grants  his  eftate  over,  the  audita  querela  ihall 
be  brought  againft  the  grantee.     Quod  tota  Curia  concefEt.  Ibid. 

8.  And  fo  fee  that  the  bailee  nor  the  procuror  fhall  not  be  com- 
pelled to  anfwer  in  this  aftion  ;  for  the  nature  of  this  aSiion  is  no 
ether  but  to  avoid  the  execution^  and  the  bailiff  nor  the  procuror  have 
no  execution ;  quod  nota.  And  fo  fee  audita  querela  upon  mattes 
in  fa£l,  and  againft  him  who  has  the  land  in  execution,  though  he 
was  not  party  to  the  record  j  for  this  is  all  to  avoid  the  execu,<« 
tion.     Br.  ibid. 

9.  Audita  querela  upon  an  indenture^  which  was  LangaWUtef 
and  the  writ  was  Lang  White,  leaving  out  the  laft  (a),  and  it  wis 
amended.  Quaere  if  it  fhall  abate  for  the  variance,  if  it  had  not 
been  amended,  or  not  i  for  it  fcems  that  it  fhall,  if  it  had  not 
been  amended  •,  for  Port,  faid  that  now  lately  an  outlawry  was 
reverfed  for  this  difference  between  Dockwra  and  Dockawre* 
Br.  Variance,  pi.  90.  cites  21  H.  6.  7. 

10.  This  writ  (hall  be  direded  to  the  jujices  (fC.B.  or  B.  R. 
F.  N.  B.  102.  (H). 

11.  Variance  between  the  audita  querela  and  the  record  fhall 
abate  the  writ.  F.  N.  B.  104.  (R.) 

12.  I.ands  of  the  heir  being  extended  upon  a  ftatute  made 
by  his  father,  he  brought  an  audita  -  querela,  fuggejiing  the  lands  to 
he  eniailcdy  andfo  not  extendible.  The  defendant  pleaded  that  they 
dcfccnded  to  him  in  fee,  and  traverfed  the  tail.  It  wsl^  found  that 
qH  (cx:.cpt  500  acres)  were  in  fee.  Adjudged  that  the  ifliie  ought 
to  be  found  as  the  plaintiff  pleaded  in  every  part,  otherwife  it  is 
found  againft  him  in  all  \  wherefore  it  was  adjudged  that  the 
plaintiiT  take  nothing  by  his  writ.     Cro.  J.  85.  pi.  10.  Mich.  J 

C  354    ]  J^c.  B.  R.     Alhburnhamv.  Ld.  St.  John, 

Ow.  14'-  13-  Audita  querela,  to  avoid  a  ftatute  mcrchant,yj/rOT^/7f/A5^ 

Tr^ift'  "*    *'^'"  '"'^-^^'"  ^^^^  ^^^"^  ^^*^  ^^"^^  ^''^  ^^^  authority  to  takefuch  ajiatuti^ 
^,',^.?"! fi;;i  quod  fcriptum  rccoguitum  &c.  was  not  fialcd  with  the  queens 
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fnl  fff  2  pieces  provided  for  the  fc^ng  of  ftanit*«  merchaftts  5  It  «»*  fee  I>. 
was  "held  by  all  the  Court  that  ciflier  of  thefc  caufcs  is  fufBcicnt  l^^i^^l 
to  avoid  the  ftatute  ;  but  that  the  count  wajB  not  good  for  t)ie  xance  in  a  * 
dDublenefs  of  it ;  for  it  aught  to  comprehend  but  one  caufe,  or  how-  ft«tu»  ««?- 
ever  ought  to  rely  upon  one,  for  doublenefs  is  uncertainty.  Cro.  ^°e  die* 
£.  809.  pi.  14.  Hill.  43  Eliz.  C.  B.  Foreft  v.  Ballard.  *  nmyerof 

Chefter, 
aod  (he  conufee  fued  execution,  and  tke  feoffee  brought av4ita  ^uexeU)  fuppofing  that  dic/aid  miyoftf 

had  no  authority  to  take  ftatutcs. 

14.  tn  audita  querela  of  land  taken  in  execution,  an  exception 
was  taken  to  a  declaration  for  not  Jetting  forth  that  thejlatuie  had  3 
icalsjpurfuant  to  the  ftatute  of  23  H.  8.  yet  the  writ  is  good,  becaufe 
though  die  exe(:ution  be  ill,  yet  the  audita  querela  lies,  becaufe  it 
Is  brought  only  for  the  deliverance  of  the  party.  But  otherwifc 
it  is  ifonefues  an  aElion  upon  thejlatute  ;  there  he  ought  tojbew  the 
feali  prectfely.  But  it  being  alleged  that  thejlatute  was  acknow^ 
Udged  according  to  thejlatute  of  2^  H.  S.  it  is  intended  to  have  all 
the  feah.  Mo.  81 1.  pi.  1097.  Mich.  8  Jac.  in  the  Petty  Bag  in 
Chancery.    Trott  v.  Spurling. 

15.  A-  brought  an  audita  querela  againft  B.  upon  a  recogni<r 
zance  of  4000 1.  acknowledged  to  the  ufe  of  his  mother,  and 
ihewed  that  the  conufor  had  infeoffed  him  and  another  of  {he  lands^ 
ajdd  that  the  conujee  had  fued  execution  againft  him  only  ;  and  found 
for  the  plaintiff,  and  moved  in  arreft  of  judgment,  ift,  becaufe  he 
had  notjhewed  in  this  audita  querela  when  thejlatute  was  certifed, 

^nor  yet  the  tejle^  nor  yet  the  return  of  the  writ  of  the  extent,  adly. 
The  plaintiff  had  not  (hewed  him^lf  the  party  grieved,  becaufe 
he  had  notjbewed  an  ouftery  and  before  an  oufter  no  audita  querela 
lies  for  the  purchafor ;  but  otherwife  for  the  heir,  as  1 7  Aff.  24.Ho^ 
bart  and  Winch  only*prefent,  the  liberate  is  an  oufter  ofitfelfW\nc\u 
10.  Trin.  19  Jac.  Sir  EdwardGrubham  v.  Sir  EdwardCooke. 

1 6.  In  a  fcire  facias,  in  th«  nature  of  an  audita  querela,  the  Jj^s^'p'^* 
plain tiff^fwx  that  Sir  W.  B.  being  feifed  of  lands  in  D.  and  of  doe*  not  ap. 

other  lands  J  in  3  Jac.  acknowledged  ajlatute  of  400  1;  and  that  the  pea'- 

plaintiff  had  part  of  the  land fubjeB  to  the  execution,  and  that  other  g  ^'^"'p 
lands  in  the  poffejjion  of  the  defendants  were  likewife  fubjeB^  hit  that  and  fayi 
only  thofe  in  thepoffejfton  of  the  plaintiff  were  taken  in  execution:  where-  ^^^  the 
Upon  he  brought  this  aftion  to  }^t  relieved  againft  the  defendants  l/j^2^i/Lf 
by  ^ay  of  contribution.     After  vcrdi£l  for  the  plaintiff  it  was  tht  conufif 
moved  in  arreft  of  judgment,  that  the  aSlion  was  brought  generally  wa^fot 
againft  the  defendants,  without  alleging  that  they  were  tenants  tem^  "{/^^y 
pore  brevLff  or  that  the  plaint  ff  himfelf  was  then  tenant^  yet  being  at  the  time 
/aid  to  be  to  his  prejudice^  isf  minus  Juftey  it  ^all  be  intended  that  oftheconu- 
he  was  then  tenant,  and  the  defendant  not  having  anfwered  that  ftJJJ^^e'Jr^^at 
he  was  not  tenant^  but  admitted  him  as  fuch,  judgment  was  given  any  time 
£or  the  plaintiff.     3  Bulft.  305.  Mich-  i  Car.  B.  R.  Blackftone  ^^^^  unleff 

V.  Martin.  •  f  ^f-^^ir 

the  plamtiB 

^hich  were  taken  in  execution ;  but  it  was  found  for  the  plaintiff,  and  upon  the  ezcep* 
tlon  taken  the  Court  held  the  exception  not  goo4.~-7r-lbid.  274.  S.  C.  fays  judgment  was  give« 

for  the  pialritiif. Jo.  96.  pi.  4.  BlakeAon  v.  Martyn,  S.  C.  accordingly. Jo.  82.  S.  C. 

hut  S.  P.  does  not  appear.— P^lm.  410.  S.  C.  Vut  S.  P.  does  not  appear. S.  C.  cited  s^ccord-^ 

tngly.  Mar.  69.  pi.  108.  Arg. 3  Bulft.  309  in  the  S.  C.  it  is  faid  •that  a  precedent  was  (hewn  in 

^^  ElLz.  Morley  v.  Lovet,  where  it  was  (hewn  hew  he  was  tenant,  and  that  he  wns  tenant  at  the  time 
•f the  liberate  ;  and  all  this  there  (hewed  in  certain,  41  Eliz.  Dutezd  v.  Torrr,  in  an  audita 
|aercl^  againft  an  alTigncc.  ihews  the  f^ifioj  ^  adhuc  ffifitus  eilftcas;  but  in  modern  times,  viz.  in 

4he 


354  Suttita  £Xaevela* 

the  time  oif  King  Ja9iet#  aU  tbt  pr«oe4enti  ran  accprdkig  lo  the  precedest  of  this  eafe  nofw  herv 

in^ucs\ion  before  ui. 

L3553        17.  y^.  fl//rf  5.  were  bound  in  ajlatutt  to  H.  and  A,  nvas  talen 
in  execution^  arid  af terwardsy^/  at  large  with  the  ajfent  of  the  plaintijf* 
They  brought  aud.  i\\xcx.  Jetting  forth  as  above  ^  and  thaty  notwith- 
*  Handing  the  plaintiif',  to  vex  the  defendant  by  inquifition  before  the 

Jheriff(fS»  and  the  fieriff  of  H.  the  lands  in  the  inquifition.^  eidem  H* 
the  plaintiff  deliberavit.  After  judgment  for  the  plain tifF  this  was 
moved  in  error  as  infinftble  that  the  plaintiff Jljould  deliver  to  himfelfy 
whereas  it  ought  to  have  been  by  the  two  (llerifFs  deliberari  pro- 
curavit ;  but  all  the  Court  conceived  it  to  be  no  error  \  for  the 
MTit  is  good  enough  which  iliews  fufBcient  caufe  of  difcharge,  and 
It  comprehending  that  he  is  minus  judegricved,  in  delivering  their 
lands  in  execution,  it  is  fuiBcient  without  other  declaration,  and 
when  the  declaration  is  good  in  point  of  difcharge,  altho'  the 
matter  be  ill  in  point  of  aggravation  of  damages,  yet  the  writ 
being  good,  and  iiVue  upon  the  caufe  of  difcharge  found  for  hinif 
the  judgment  is  good  ;  for  the  fault  in  the  declaration  is  not  mate^ 
rial.  Judgment  was  aiTirmed.  Cro.  C.  153  pL  i.  Fafch.  j  Car. 
B.  R.     Ilyott  v.Hoxtonand  Broughton. 

18.  In  B.  R.  an  aud.  quer.  is  like  a  fci.  fa.  where  thcwriiit 
in  the  autit ,-  Arg.  which  \l\c  Court  agreed.     Kcb.  640-  pL  9« 
Hill  15  &  19  Car.  2,  B.  R.  in  Cafe  of  Young  v.  CoUc.t. 
C?**^-    ,  J9-  G.andM,  w<nh:nt!x  hound  to  T.  in  a  bondof'jooL  T.fud 

xuTvi'T.  *  ^^'-'^  '•"*'  oltaimd  t<iCG  iitJ^nu  niSy  and  h^th  of  them  suere  outlawed^  and 
h^a  only  G.^vjs  iAtn  upon  tlie  capias  ut\:iz:itumy  and  the fltenffvoiuntarilf 
^^''>  '>  "^h  •^-•^•'' 'T'.^  "''''  ^^  'f'''f'^*  whereupon  T.  brought  aebt  agtdnfi  Aefierijf 
*txw\tx-ii  J'*'  ^'^^^  «A\»/»<',  .»«./  nv:tr;vt/,  and  ra lived fafisfacJiony  znd  yet  hc 
ihf  Ou,.ri;  proceeded  ag.unll  M.  who  thereupon  brought  an  audita  querela, 
••  i  IX v^.      fctting  forth  all  uhis  matter  j  but  upon  a  demurrer  to  the  dccla- 

the  -•'.■.u^r 

thvv:h  ^c      xik:s  t;:!  ^'>^^^^J'*jjl:  ji'rby  which  mi^ht,  for  aught  appears  by  the 


rativ>u  die  opinion  of  the  Court  was  againft  the  plainuflF,  bccaufc 
the  t'ru^  \^'''\''\  ^-'-d  X're  w.Wr.  pti^ijlon  was  made  by  thefherff 
Mws  !.:i  !^'i^\''sU*<titf-,':hy  which  mi^ht,  for  aught  appears  by  the 

'/""^  dcvI.uMiion,  be  .ifter  the  wTit  of  audiu  querela  purchafed.  Mod. 

at      170.  pi.  S.  Mich.  25  Car.  2.  C.  B.     Aitord  y.  TatncU. 


p  .I.'Aat 

"^         •  •.•   -  '...    p_:  t..    ^--r  rv%  ^:„  «r  ar  a^.i.rj  qvfrc  a,  but  in  lh:s  cafe  he  re, 

IV  '  *:\  t  o  .i./^:  ..i  -,  . '.  ai>.  jv't  .*  .-\u  M  :v,  „  -—  .  ;.o~  t"  e  c  .up%  v  n.ch  is  a  fufficicJt  zrou^a  of 
a:*  *  v.*  ;  J  «vc  arc^  %*o...  Ync\  ji-^c  o  i  :o  .hrw  oju:c  nr.v  ihc  dccUration  tkjutd  nu  be 
a    -     •.,.-.   >>  ..'tN.     V.i.    •- -.   f     >:.  \.  ...  :;  c.-.  1.  C.  B.  »n  Cifc  ol  A)ibnl  t.  TdOUil, 

•*    •*-♦;>  .--..i  aS  till  LT.C  ^'tCA^..lg. 


•i  >i  J    4<;^   C  t:  .  .1.*: 


'»  -• 


(O)  JuJ^ment, 


n  -Vj  J'    ^'"    I^  '''"^^     ''  -'"*  ^''  *  Tt-.tiKO  merchant  r:l:'ys  ity  and  ^iXt\jties 
-  Vr  vl\  ***  •  •    "'   -;  -^  i'"^-  K  viy  of  the  co::uior,  he  ihali  have  an 

b.:  >  i\       -Uviiii  ./.ur.:.;,  ..nvl  rvc  vcr  j..;v^v.  a^iiiut  him.  4-  tA.\.  I.  b.] 

.^. ..\    a       ..^.-•,.  ..    .  _.    .,^    ^^  v.  5    p    -':„  r.r  ajAcar Plai=affh*d 


2.  If 


^Vta  Ctttereia.  555 

2.  If  the  te/tator  releafts  his  dibtj  and  makes  txecuhrSf  and  dtes^ 
and  they  y^^  execution  upon  ftatute-ftaple,  there  in  audita  querela 
by  the  conufee  he  fliali  not  recover  damages ;  for  they  cannot 
take  conufaoce  of  the  releafe  of  the  teflator.  Br.  Damages^  pi. 
125.  cites  19  E.  3. 

3.  He  who  had  judgment  in  the  audita  querela  was  reftored  [  356  1 
to  the  Me/he  iffttes.     Br.  I  flues  Re  tomes,  pi.  18.  cites  2^  E.  'x.  and    -    ^ 

*,.        T'*'**^  *  ^        ^  Ax  where 

FltZ.  Execution  127.  tonvfor 

aliened  part 
of  the  lind,  and  the  conufee  had  execution  agahfttbh  alUnee  cn/y^  and  he  brought  audita  qTierelav 
asd  was  reliored  to  the  melhe  tlTuei.  Br.  Iffucs  Reiorueci  pi.  iS.  cites  23  £.  3.  and  Fitzh.  Excctt« 
tion  127. 

4.  A  man  was  bound  to  J.  and  H.  in  a  JlatuUjlaple   to  the  Br.  Scire 
ufe  of  J.  and  after  //.  releafed  to  the  amtifor.     Both  Jued  exe-^  ^l'^^^;  P^ 
cuttGn  in  Chancery j  and  the   conufor  brought  audita  querela^  and  s.  c. 
had  fcire  facias  againji  them^  and  the  one  appeared^  and  he  'who  re^ 

leafed  rhade  default^  and  becaufe  the  default  of  one  is  the  defaiilt 
of  hoth,  therefore  the  conufor  was  difcharged  of  execution^  and 
the  plaintiff  prayed  his  damage;  and  per  Cur.  if  it  was  in  C.  B. 
where  the  proccfs  is  venire  facias,  he  ihould  have  damages  only 
in  Chancery  upon  fcire  facias.  Per  Choke  it  fhall  go  by  order  of 
the  fcire  facias,  which  is  to  recover  no  damages.  Brooke  fays,  ta- 
men  qusere  indej  for  by  fome  all  is  one  in  this  cafe,  ^tareifhejhall 
recover  damages  againJl  both,  or  only  againft  him  who  releafed  and 
made  default.  It  feems  againft  both  ;  for  the  onefialltake  notice 
of  the  aB  of  his  companion,  ht.  Damages,  pi.  125.  cites  11  £.  4.  8. 

5.  Per  Vavifor,  where  tnvo  debtors  are,  and  the  one  is  required  to 
payy  and  he  brings  aftion  againft  both,  he  only  who  was  required 
to -pay  ihall  render  damages.  Br.  Damages,  pi.  125.  cites  11 
£.  4.  8. 

6.  In  trefpafs  by  C.  againft  D.  xht  plaintiff  had  judgment  and  '^oll- If^ep. 
damages  to  14 1,  and  coftsto  5  1.  10  s.  and  the  lame  v^zsaffrmedon  ^s  q  ztA 
a  writ  of  error  ^  and  cojls  to  x^\,  10  ^*for  delay  of  execution;  but  be^  the  Court 
fore  the  judgment  ajpnnedm  error,  D,  releafed  all  executions  and  de-  denied  of 
mandsj  and  yet  took  C.  in  execution  for  damages  and  cojls  upon  both  X^rclwic*^ 
judgments,     C.  brought  an  audita  querela,  and  fet  forth  all  this  extended 
matter,  and  iflue  was  taken  upon  the  releafe,  which  was  found  o"^y  ^^  ^^ 
againft  D.  It  was  infifted  in  arreft  of  judgment,  that  this  releafe  ^nTcoto 
being  before  the  laft  judgment  and  not  pleaded,  the  execution  is  given  upon 
now  on  thrit  judgment,  and  lb  he  fliall  not  have  the  benefit  of  this  ^^  ^^^ 
releafe  \  frd  noii  allocatur  ;  for  he  had  //<?  time  to  plead  its  befides,  ^j^^jf/Jhc"^ 
this  2d  Judgment  is  only  for  the  cofts  increafed,  and  the  exe-  porter 
cution  for  the  firft  cofts  and  damages  is  upon  the  firft  judg-  thinks  that 
ment  only,  and  fo  barred  by  this  releafe  j  and  though  the  cxe-  ^^^^y^ 
cution  be  entire,  yet  that  is  no  caufe  to  difcharge  any  more  than  accordingly, 

ihefirf}  dr.mages  and  coJls  on  the  firft  judgment,  and  therefore  ad-  '^«^^- 

judged  that  he  be  difcharged  as  to  them,  but  not  as  to  the  %d  cofs,  gVac^Dir- 
Cro  .J.  337.pl.  I.  Pafch,  i2  Jac.  B.  R.  Child  v.  Durrant.  rant  v. 

Child,  S.  C. 

Jjut  S.  p.  docs  not  appear. Brownl.  air.  S.  C.  but  feems  only  2,  trahflation  of  Yelverton. 

Built  1^;.  Duruiidv*  Childc,  S  C,  but  S.  P,  docs  not  appear. 

7.  If 
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7.  If  titer  judgment  and  execution  awarded  an  aud.  qner.  he 

brought,  and  by  reafon  thereof  the  execution  if  fuperfededf  here 

^  it  be  found  againji  the  plaintiff  in  the  aud.  quer,  the  party  Jbali 

have  execution  awarded  upon  the  judgment  in  the  aud.  quer.  and  n^t 

upon  the  firji  judgment  ;  per  Tv/ifdcn  J.    Quod  nota.     Sid.  14. 

pi.  5.  Mich.  12  Car  a.   B.  R.  Anon. 

In  audita  8*  If  tlie  piaiiitiiTin  audita  querela  gets  judgment,  he  (hall  be 

querela  bjr     reflored  to  his  goods  taken  in  execution  before  the  aud.  quer.  brought^ 

Ae  Court      though  thcrc  is  no  fuch  thing   mentioned  in  the  judgment. 

thepiaindff  Sid.  74.  pi.  4.  Pafch.  1 4  Car.  a.  B.  R.  Brown  v.  Bumct. 

cotert  into 

recognisance  to  dlfchar^  himfelf  if  the  fuitgo  a^aiaft  him,  per  Twifden;  but  by  Heme  icooBdarfy 
diat  h  only  when  execution  ia  fuperfeded,  or  the  party  taken  otit  ot  prifan  ;  but  if  the  mone^  ke  wm 
the  firfi  judgment  fsid  to  the  paHy^  there  is  no- remedy  for  it ;  if  at  if  to  tke^^erijf^  the  Court  Mp0m  the 
mud.  qmer.  maj^  ordfr  it  to  remuin  there  till  thefuU  be  determined  \  and  if  the  pUiatiflr  has  judipncaC 

£  -1  iQ  au4ica  querela*  he  Ihall  only  be  difcbarged  of  execution,  but  (b^U  hare  no  reftitotieiii 

357    J  wherefore  (becaufe  the  pbuitiflf could  not  have  been  taken  in  execution  on  the  6rft  judg- 
flmtt,  bat  only  upon  the  judgment  in  the  audita  querela]  the  Court  ordered  the  money  to  W  broi^ght 
lAto  Court,  and  remain  till  an  end  made.  Keb.  24$.  pi.  4.  Pafch.   14  Car. :.  B.  H*  Brown  ▼,  Banfet. 
By  Windham  j.  byjudgmc.it  in  audita  querela  brought  before  the  foroier  execution  made,befliall 
Wreftored  to  whatever  he  loil  by  execution,  which  the  Court  agreed,  being  founded  oo  «  rdeaf^t 
y.  N.  )3.     Adjornatur.  Keb.  a6o.  pi.  39.  Pafch.  14  Car.  2.  B,  R.  Brown  ?.  Bonet. 

9.  Note,  when  one  is  relieved  by  audita  querela,  he  ihall  bo 
reftored  to  nvhatever  he  lofi  by  the  judgment^  12  Mod-  5pS« 
iMich.  13  W.  3.  in  a  nota. 

For  more  of  Audita  Querela  in  general,  fee  ConHitlOlur, 

<p;icution0,  ^muit,  f^utkjix^,  ^uperffOajBr,  an4 

other  proper  titles. 


^tjcrmeitt 


(A)  What  amounts  to,  or  is  a  fufficlent  Averment ; 

and  what  is  the  Ufe  thereof. 

rntii  I.  'T'HE  word  Averment  i/diverfly  explained  in  our  law  J  by  fomc 

^'1^'^  -*■    it  is  taken  to  be,  where  a  m^n pleads  a  plea  in  abatement 

sii.  genera    ^^  ^^^  ^^x\ty  OX  bar  of  the  aftion,  which  he  fays  he  is  ready  to 


Averment 
t^o  'f»L 


avcr:ricut, 


rhich  is  the  pro^ye^  as  the  Court  fliall  award.  Others  fay  it  is  an  offer  of  the 
conclulionof  jgjffidant  to  make  good  or  juftify  an  exccpticn  pleaded  in  abatement 
trthe^wrlt,  or  bar  of  the  plaintiflfs  adion  j  and  fignifics  alfo  the  aft,  as  well 
or  in  the       as  the  offcr,  of  juftifying  the  exception.   Heath's  Max.  34. 

biT  -if  repli- 
cations and  other  plead! ni;»  (for  counti  or  avowries  in  nature  of  counts  need  not  be  averred)  contauo- 
ing  matter  affirmative  ought  to  be  averred,  Zc  hoc  paratus  eft  vcrificarc  &c.  Particular  avermccta  an* 
•2  whcQ  the  liic  of  t^n«»t  lor  Ufe,  or  tcna^at  in  tail  are  averredi  and  there,  though  thii  wwd  (Veri- 

6weJ 


^t»rt)he  aotofedy  but  tlie  matter  vouched  and  affirmed,  it  is  upon  tha  matter  of  an  arermcat  i 
«nd  am  aTcrmcnt  containt  at  well  the  matter  as  the  form  thereof.     Co*  Litt.  362.  b. 

2.  In  faBo  dicft  in  a  declaration  ii  an  averment,  but  in  aU  Averment 
fubfequent  pleas  ulterius  dicit  is  ufed.     Introduftion  to  Vidian's  j^P^!!^.^ 
iLHtries,  Marg.  I  formintht 

/  end  of  the 

plea  after  this  Ipecial  matter  fet  forth  to  warrant  the  fame,  viz .  #/  hocparstut  efi  verificarg,   Brown'a 
Anal.  8. 

This  word  fned.  (hall  ferve  for  averment ;  by  all  the  juftices.     Br.  Averment^  pi.  65.  cites 
2  H.  7. 19. 

J.  A  man  pleaded  mil  tiel  record^  ?5*  hoc  paratus  ejt  verificare  Heath's 
per  idem  recordum^  this  is  no  plea,  nor  good  averment*  Br.  Aver-  5  *p  ^^ 
ment,  pi.  58.  cites  9  H.  7.  .2 

4.  In  ejeftment  of  a  reftory  the  plaintiflF  declared  that  the  S.  C.  citea 
nforefaid  A,  B.  reBor  of  the  faid  church  waSf  and  yet  iiy  felfed  of  ^*|*  ^^' 
and  in  the  re£tory  aforefaid  (s^c.  in  his  demefne  as  of  fee  in  jure  ^f- 

clefta  &c.     After  verdi£l  it  was  moved  that  the  count  was  in* 
fufficient,  becaufe  the  life  oftheparfon^  who  was  the  leflbr,  was  [358   J 
not  averred  exprefsly^  but  by  implication  only ;  but  the  Court,  prseter 
Saunders  Ch.  B.  held  it  fufficicnt,  and  judgment  accordingly. 
D.  304.  a.  pi.  52.  Mich.  13  &  14  Eliz.  Anon. 

5.  The  proper  ufe  of  averment  confifls  in  this,  viz.  to  add  mat-  The  ufe  of 
ter  to  the  plea  to  make  doubtful  things  clear,  which  othcrwifc  fn*^"™^^^ 
ihall  be  intended  againft  the  pleader.     Arg.  Mo.  376.  pi.  506.  /IJ/w  ^atto 
Mich.  36  &  37  Eliz.  in  Pcrrot's  Cafe.  the  Court 

which  is  ge- 
nerally or  doubtfully  alleged,  that  fo  the  Court  may  not  be  perplexed  rfvfbom^  ar  •fvth^t  it  ought  I* 
be  undtiftood.     Heath's  Max.  42.  cites  Co.  Litt*  35a.  b. 

6.  Cafe,  for  that  Q^Eliz.  was  feifed  in  fee  of  the  manor  of 
S.  and  granted  to  him  30  acres,  parcel  of  the  faid  manor,  by 
copy  of  court-roll ;  and  that  (he  granted  4  acres,  other  parcel 
thereof,  to  the  defendant ;  and  alleged  that  the  copyholders  tf 
the  30  acres^  time  out  of  mind j  had  common  in  the  4  acres  for  certain 
cattle  from  the  ift  Aug,  to  All-faints y  and  that  the  drfendant  ijl 
ef  May^  in  fuch  a  year^  inclofed  the  faid  4  acres  with  hedges  and 
ditches  per  quod  he  could  not  have  his  common.  After  verdift  for 
the  plaintiff  it  was  moved,  that  the  plaintiflF  fet  forjth  that  the 
inclofure  was  made  i  ft  May,  but  did  not  aver  that  it  continued 
till  the  ifi  of  Aug,  and  fo  no  caufe  of  a£lion  appears.  But  it 
wa3  faid  that  if  there  is  any  thing  which  implies  an  averment, 
it  is  fufficient ;  now  here  the  per  quod  he  could  not  have  common 
is  a  fufficient  averment  that  the  inclofure  continued  till  the  ift 
of  Auguft  and  after ;  fcr  otherwife  he  could  not  lofe  his  com- 
mon ;  befides  the  jury  have  found  him  guilty,  which  he  could 
not  be,  unlefs  the  inclofure  had  continued.  But  Doderidgc  J. 
faid  that  the  per  quod  is  an  inference  out  of  the  precedent  de- 
claration, and  does  not  amount  to  an  averment ;  but  Ley  Ch.  J, 
held  that  it  amounted  to  an  averment  \  but  all  the  Court  agreed 
that  after  verdict  for  the  plaintiff  tlic  judgment  was  not  to  be 

arretted 


55« 


aterment 


arrrflcd  for  t!ic  matter  aforefaid.     2  Roll.  Rep.  379.  Mich# 
21  Jac.  B.  R.  Colfon  v.  Perry. 

7.  Error  of  a  judgment  in  aflumpfit,  in  which  the  plaintifF 

<le dared  that  in  confuleration  he  would  renmnse  an  adminiftration  at 

the  reque/l  of  C.  and  permit  the  defendant  to  admini/lery  that  thefaid 

defendarit  would  difcharge  the  pltiiniiff  of  2  bofidsy  and  alleged  that 

be  did  renounce  the  adminiftration,  and  fufFer  the  defendant  to 

adminifter,  but  that  the  defendant  had  not  difcharged  him  of 

the  2  bonds.     It  was  held  by  Berkley  J.  (the  other  judges  being 

abfent)  to  be  error,  becaufe  he  did  not  aver  that  he  renounced  the 

adminiftration  at  the  requefl  of  C.     For   perhaps  he  might  be 

compelled  to  renounce  by  a  fcntcnce  in  the  Spiritual  Court,  or 

of  right  the  wife  (.as  the  defendant  was)  ought  to  adminiiler. 

Adjomatur.  Mar.  55.pl.  86.  Mich.  15  Car.  Clarke  v.  Spurden. 

Scetit.  g.  In  falfe  imprifonment  in  London,    the  defendant  pleaded 

T^^lnd      '^^  J'  ^-ff^^^f^h  a  latitat  the  lajl  day  ofTrin,  termy  dircBcd  to 

tKe  notes       the  ffxriff  .of  R.  by  virtue  whereof  the  fherlff  xasAz  his  warrant  to 

tlier«-  the   defendant,    who  thereupon  took  the  plaintiffy  which  is  the 

fame  imprifonment y  ahfque  hoc  that  he  is  guilty  in  London y  vel  aliter 

vel  alia  tnodo*     The  plaintiff  rf/>/i^^  that  the  writ  nuas  truly  pro* 

fecuted  on  fuch  a  day  after  the  imprifomnent,   .Upon  demurrer  it 

was  adjudged  for  the  plaintiff,  becaufe  though  the  tefte  of  the 

writ  is  upon  record,  and  the  plaintiff  cannot  aver  againft  it,  yet 

great  inconveniences  will  be  if  the  plaintiff'  cannot  fet  forth  the 

very  time  of  purchafing  tlie  writ,  and  the  relation  of  the  teftc 

IS  only  to  prevent  fraud,  and  not  juftify  a  tort.     Raym.  16 !• 

Pafch.   19  Car.  2.  B.  R.  Bllfon  v.  Johnfon. 

jKcl).  t<:t.       9.  In  replevin  the  defendant  made   cognifance  as  bailiff  to 

pi.  ig.S.C.  baron  and  feme,  he  hc'ing  feifd  in    right  of  the  feme  for  rent  in 

BuUbtd^"^     <7r^/r<?  exijlefu       The  plaintiff  demurred  fpecially ;  for  that  the 

[    359   ]  ^^fi  ^f  ^^^  ^^i^  ^'^^  ''^^  averred.     But  Hale  Ch.  J.  held  that  the 

166.  pi.  46.  in  aretro  exiftcn,    is  quafi  an  averment,  and  after  verdift,  or 

the  Court     upon  a  general  demurrer,  had  been  good  \  and  Twifden  and 

thravo\\inf»  Wild  held  it  good  enough  on  a  fpecial  demurrer,  which  Hale 

for  fo  much    doubtcd,  and  judgment  was  given  for  the  avowant.     2  Lev.  88. 

rent  an  ear    Pafch.  2?  Car.  2.  B.  R.  Hariow  v.  Bradnox. 

to  the  baron  -* 

and  feme,  was  a  neceiTiry  intend me&L-^^Freem.  Rep.  107.  pi.  12S.  HolUway*s  Cafe,  feeas     !• 

be  S.  C.  bucnojudgmcnt. 

Ld,  Raym.        \  q.  In  deht  on  judgment  the  defendant  pleaded  in  abatement 

Tvrich^  10  ^^^  ^  '"^"^  ^f  ^^'^'^^  ^'^s  fued  fuch  a  day  upon  the  judgment, 

W.  3.  in  which  writ  of  error  is  fill  depending  undetermined  &c.     The 

CakofBeal  plaintiff  n/>/iV/,  thiif    the  original  in  deht  was  fued  before  the  tvrit 

'irrbv Ch"'  ^f  ^^'^'^^  was fuedy  as  appears  by  the  tefle  of  the  original.     The 

].  fa  ill  he  defendant  rejoins  that  the  original  bore  tefle  fuch  a  dayy  which  ivas 

did  not  before  the  writ  of  error  tjjas  fued ;  but  that  in  faEl  the  original  nvat 

twaVel^cr  ^^^^  f^^^  ^"'  '^w^''  f^^f^  ^  ^^}\  whicli  w^s  qjter  the  writ  of  error 

rtioivcd  was   fued.     The  plaintiff  demurs,   fuppoling  that  the  defen- 

thatitvvas  d^iit  was  cftoppcd  by  tlie   tefte   of  the  original}  and  of  tliat 

UiTi'v/rit  <>P"^^on    v/as   Treby   Ch.    T.   but  Powell  J.  was  of  the  con- 

iii-ion.  trary   opinion,  and  faid  that  if  a  man  is   arretted,  and  after- 

cv....^  u  wards 


atjermetit*  33:9 

^irards  a  vnit  Is  fued  with  a  tcfte  antedated  in  faliie  imprifon-  ^«  tcfte  of 
ment,  this    may   be    avoided  by    pleading.     Adjornatur.     Ld.  "»*<>' »**i*« 
Raym.  Rep.  212.  Pafch.  9  W.  3.  Drinkwell  v.  Fowkes.  timcs^at!*^* 

tempted  and 
difputed.  But  Powell  J.  held  that  the  time  of  ifluing  out  the  writ  is  traverfable  ;  that  in  the  principal 
cafe  there  is  no  contclling  and  avoiding  ol  the  writ  mentioned  fn  the  plea,  becaufe  the  plaintiff  fliews 
that  there  was  no  fuch  writ,  but  another  writ  delivered  out  ^ter. — A  man  cannot  aver  that  a  writ 
is  of  another  telle  than  it  bears  ;  but  one  may  aver,  qhod  non  emaoavit  at  the  time  alleged :  per  Holt 
Ch,  J.     Ld.  Raym.  Rep.  486.     Trin.  11  W.  3.  in  Calc  of  Mafon  v.  White. 

,11.  Debt  was  brought  upon  a  penal  laiVy  which  by  theJlatuU 
ought  to  he  fued  within  a  year.  The  defendant  pleaded  thejlatutiy 
and  that  one  year  was  elapjed  before  the  fuing  the  aBion^c.  The 
plaintifF  replied  that  he  fued  an  original  tefle  fuch  a  day^  which  was 
within  the  year.  The  defendant  rejoined  that  though  the  writ  bore 
tefie  within  the  year^  yet  it  was  fued  after  the  year.  The  plaintifF 
demurred  j  and  adjudged  by  the  whole  Court,  that  none  (hall 
be  admitted  to  aver  that  an  original  was  fued  at  any  time  con- 
trary to  the  tefte  5  per  Treby  Ch.  J.  cited  as  adjudged.  Ld, 
Raym.  Rep.  212.  Pafch.  9  W.  3.  in  Cafe  of  Drinkwell  y, 
Fowkes. 

12.  A  neceffary  implication  amounts  to  an  exprefs  averment. 
Arg.  Gibb.  123.  cites  Raym.  34.  D.  304.  pi  2.  [52.]  2  Le.  50. 
Palm.  267.  Cro.  C.  487. 

13.  Indi^ment  ^Ti^  that  the  defendant  knowing  the  nvill  of  J.  S.  Anindid- 
to  have  been  proved  in  the  Prerogative  Court j  cited  the  executor  before  ment  w^j, 
himfelf  being  Chancellor  of  D.  to  prove  the  will  there y  in  order  to  f^^\  '^*^/.*' 
extort  money  from  the  faid  executor,     Ld.  Ch.  J.  Parker  and  the  ^Jlthlt  jy 
Court  held,  that  it  being  laid  that  the  defendant  knew  it,  that  ^-  ^a'  '"' 
knowledge  muft  have  been  by  a  fight  of  the  probate  of  the  will ;  ^'^'^^/A''- 
cited  by  Mr.  Juftice  Lee.     Gibb.  264,  265.  as  Pafch.  3  Geo.  i.  Vndeallurtd 
The  King  v.  Loggen ;  but  fays  he  does  not  find  that  judgment  '^  ketpout 
was-  given  in  that  Cafe.  *f'^'  '^''y 

'Ufbo  xvax  a 
MMterial  Vfifftefi  to  prove  the  forgery  8cc.  The  Court  held  the  implication  as  ftrong  ts  can  be  j  but 
the  queftion  was  if  an  indittment  can  be  taken  by  implication,  et  adjornatur.     Gibb.  I22.  Hill. 

^Gco.  2.   B.  R.  the  King  v.  Lawly. Gibb.26j;.  Pafch.  4  Geo.  2.  S.  C.     The  Court  held 

this  a  poiitive  certain  averment,  and  that  the  fame  certainty  will  do  in  an indidtmtnt as  will  in  a 
•oimt  or  replication)  and  jadgment  for  the  King  per  tot.  Cur. 


(B)  In  what  Cafes  Averment  may  or  muft  be*      [  360  ] 

m 

I.  TTE  that  will  take  advantage  of  any  eftate,  except  that  of  a 
•*^  fce-fimple,  ought  to  aver  the  continuance  of  fuch  efiate, 
and  that  is  a  certain  rule  in  pleading.     Arg.  Bridgm.  97.  cites  ' 
15  E.  3. 

2.  In  trefpafs  of  trampling  his  grafs,  the  defendant  faid  that  % 
who  had  common  therCy  licetfed  him  to  put  in  his  beafts ;  and  the 
plaintifF  faid  that  it  was  his  feveral  clofe,  and  was  not  fufFered  to 
have  fuch  general  averment  againft  the  fpecial  matter,  hvX  ought 

t9 
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to  irtwerft  the  licence,  or  tie  title  &f  common.     Br.  ATcrment,  pf« 
66.  cites  3  H.  4.  6.  S.  in  the  written  1>ook. 

3.  In  deht  of  lol.  upon  an  obligation  if  100/.  and  confeffed  pay» 

mentof  all  hut  of  10/.  and  the  defendant  f  leaded  acquittance  of  loL 

in  part  of  payment  of  lool.  and  the  plaintiff"  averred  that  tie  ac^ 

quittance  nvat  of  etnother  10/.  priit  &c.     ^r.  Averment,  pi.   ii. 

cites  7  H.  6.  34/ 

Bwtinitbi        ^,  \n  detinue  of  a  Jingle  ohligaiiony  iiit  defendant  prayed  gamijb^ 

2*eoW'.     w'^'''*     The  garnifhee  may  aver  that  it  vtas  delivered  upon  certain 

f atioo  the     conditions  &c.    Br.  Averment,  pi.  62.  cites  8  H.  6.  28. 

^fendant 
^«i&  ni  Avcr  iny  coadidbn,  when  none  is  written  upon  the  obligation.    Ibid. 

5 .  The  defendant  cajifuperfedeas  of  privilege  of  Chancery ,  becaufe 
he  was  fervant  of  the  Chancellor  gf  Englttnd  the  day  of  the  writ 
|>urchafed,  and  yet  is,  and  demanded  judgment  if  tlie  Court 
will  take  conufance ;  and  the  plaintiff faid  that  he  nvas  notfervani 
ef  the  Chancellor  the  day  of  the  writ  purchafedy  nor  ever  after  ;  by 
^hich,  becaufe  the  defendant  refufed  the  averment,  and  ilocd 
upon  tfie  writ  of  fupcrfcdeas  that  it  ought  to  be  allowed,  by  reafon 
of  the  words  of  the  King,  viz.  ut  accepimus,  and  therefore,  for 
the  not  defending,  it  was  z^^arded  that  the  defendant  anfwer ; 
quod  nota.     Br.  Averment,  pi.  15.  cites  11  H.  6.  lo. 

6*  It  appears  is  the  books'  of  entries,  that  where  -a  plea  is 
either  pleaded  to  thejurijdiffion,  or  to  the  perfony  by  matter  enfait% 
as  profelRon  or  villeinagey  there  be  always  avennents,  which  leem 
to  be  of  neceflity  by  37  H.  6.  14.  becaufe  to  thefe,  anfwcrs  may 
be  made  \  quod  nota.     Heath's  Max.  36. 

7.  In  pretdpe  quod  reddat,  the  tenant  votsched  one  mthin  age, 
and  prayed  that  the  parol  demur ;  and  the  demandant  tendered 
averment  that  he  was  of  full  age,  and  the  tenant  that  he  was 
within  age,  and  not  of  full  age,   and  the  averment  rcceiTcd. . 
Br.  Averment,  pL  16.  cites  33  H.  6.  48. 

8.  In  quare  impedity  if  the  ordinary  returns  ncnability,  papery, 
or  criminofus,  by  which  he  refufed  him,  he  fhall  not  tender  the 
averment.     Br.  Averment,  pi.  26.  cites  39  H.  6.  48. 

9.  &  where  ihtjljeriff  returns  petit  iffues  per  Billing,  he  ought 
to  aver  the  matter  here  \  for  the  prefentment  is  the  original  of 
the  King  in  this  cafe,  and  he  has  no  other  original,  and  the  return 
is  the  anfwer  of  the  abbot, .  and  fhall  plead  for  the  matter  upon 
it,  therefore  he  ought  to  aver  the  matter ;  but  Yelverton  {aid. 
No,  for  they  ihall  not  plead  till  the  attachment ;  contra  Choke* 

Ibid. 
And.  114.  10.  Debt  againjl  J.  S,  of  D,  yeomany  the  defendant  appeared 
s.  C.  and  by  attorney  and  waged  his  law,  and  at  the  day  came  J.  S.  if 
oiOT  was?Sc  D.  yeoman  to  make  the  lawy  and  the  plaintiff  faid  that  in  the  fame 
plaintiff*  vill  there  are  two  f.  SJs  ofD^  yccnwHy  the  doer  and  the  younger, 
[  361  U  and  he  fued  the  eldejiy  and  he  who  appears  to  make  the  law  is  the 
ihaiihave  younge/ly  and  by  feme  he  fliall  have  .this  averment,  and  procefs 
foroThTrl'  agaiiiil  the  eldeil  j  for  now  it  fliall  be  intended  that  the  attorney 
wife  he  ihaii  appcarcd  for  the  youngelh  who  now  comes  to  make  his  law  j 

he  barred  by     *^  «xd 


atetment.  3^^" 

ahd  fome  e  contra,  and  that  It  (hall  be  intended  that  the  attorney  t^c  ley  ga- 
appeared  for  the  elded ;  ^  it  (hall  be  intencled  as  here  that  the  ^"^^^  ^^ 
fuit  is  againft  the  eldeft,  becaufe  there  is  no  addition;  for  the  which  is' no 
eldeft  fhall  not  change  his  name  for  the  youngcft,  but  the  youngeft  defaulu 
for  the  eldeft,  &  adjornatur,  therefore  quaere,     Br.- Averment, . 
pi.  32-  cites  L.  5  E.  4.  23. 

.  X  I.  If  a  plea  wants  an  averment,  or  have  not  a  fufEcient  aver- 
ment, the  (amc  is  not  good  ;  quod  nota.  Heath's  Max.  36.  cites 
12  H.  7.  2. 

1 2-  Debt  upon  an  obligation  of  20/.  the  defendant  pleaded  acquit-^ 
tance  of  the  20/.  the  plaintifffaid  that  this  20/.  in  the  acquittance  was 
for  rint  fold,  and  the  obligation  is  oflcLfor  4  acres  of  la/id  in  D* 
JUd,  and  a  good  plea  per  tot.  Cur.  and  fo  matter  of  faft  averred 
to  dit^cquittal ;  and  the  other  faid  that  the  obligation  for  the 
fame^l.  now  in  demand  was  for  the  land,  and  not  for  the  caufe 
in  the  acquittance,  prtft,  and  the  other  e  contra,  and  a  good 
iffue  if  the  obligation  be  of  the  matter  of  which  the  acquittance 
makes  mention  or  ilot:    Br.  Averment,  pi.  29.  cites  3  H.  7:  15. 

13.  He  who  pleads  a  plea  in  the  affirmative  ought  to  aver  it, 
,ct  hoc  paratusjeft  verificare  &c.  but  he  who  pleads  in  the  nega- 
tive, e  contra  &c.  Br.  Averment,  pi.  20.  cites  14  H.  8.  27. 
and  27  H.  6.  and  9  H.  7.  per  Brooke  J. 

14.  Demandant  of  ^fo'ii'i'r  before  execution  awarded,  may  aver 
that  her  hujband  nvasfeifedy  and  fo  to  have  damages,  Godb.  2^12. 
pk  302.  Mch.  1 1  Jac.  C.  B.  and  fays,  therewith  agrees  Porter's 

'  Cafe,  14  H.  8.  25.     22  H.  6.  44.  b. 

15.  A  releafe  or  jufiificfitiony  or  any  matter  in  the  affirmative 
pleaded  without  an  averment  of  the  plea,  the  fame  is  ill.  Heath's 
Max.  36. 

i6»  There  needs  no  general  averment  in  plea,  or  particular 
averment  in  a  declaration  of  that  nvhich  will  come  in  more  properly 
on  the  other  fide.     Heath's  Max.  37.  cites  Hob.  78.  124. 

1 7.  There  will  need  no  averment  in  a  declaration  where  it  ap- 
pears there  are  reciprocal  remedies.  Heath's  Max.  37.  cites  Hob. 
88.  106.  . 

18.  Excommunication  and  outlaiury  may  be  pleaded  without  Heith'g 
averment,  becaufe  thofe  pleas  require  no  replications  to  them.  Max.  36. 
Brown's  Anal.  8. 

'  19.  Averment  ought  to  be  upon  all  pleas  in  bar^  and  to  the  Heath's 
WTf/,  in  replication  hnt  not  rejoindersy  though  \t  hurts  not  whp.n  it  is  Max.  35* 
needUfs  but  upon  the  general  ijfucy  or  a  plea  in  the  mgative'y  or  a 
plea  apparent  in  the  wnV,  or  upon  the  challenge  to  the  array^  no 
averment.     Brown's  Anal.  8. 

20.  No  avjerment  will  lie  again/f  a  violent  prfumption  though  -^^^^  tenant 
itbcfalfe.    Heath's  Max.  39.  ^f;J''j;'' 

^'-^  upon  an 

avovjry  in 
repievinht  QazW  have  judgmenty  though  it  be  falfe.    Heath's  Max.  39.   cites  Hob.  297.   ^  C9« 
Litr.  373' 

a  I.  Note,  per  Cur.  becaufe  the  entry  of  challenges  to  the  array 

&c.  arc  not  that  ^  man  ought  to  tender  averment,  therefore  if 

Vgt.  III.  C  c  the 


J[^» 


smvmit. 


the  tmianr  challeAref  the  array,  and  dees  mtfajy  ef  hoepstoHa^. 

verifican  &c.  yet  the  challenee  is  good  \  and  fo  it  was  adjudged! 
by  good  advice,  after  it  had  dependoif  two  terms.  Br.  Aver* 
mcnts,  pi.  I.  cites  17  H«  8. 14. 

22.  In  an  oBion  upon  the  fiaiuU  32  H.  8.  apififi  hvjing  pre* 

tended  titles ^  if  the  ^hH^iS  declares ^  thai  the  dejendant^  nor  anj  ^ 

his  ancejlorsy  nwr  any  other perfon  under  whom  he  claims  Hoere  inp^* 

fejjian  of  the  landy  nor  received  the  rents  Isfc.  by  thej^ace  of  a  year 

&c.  he  need  not  aver,  that  it  was  a  pretented  right,  becanfe  the 

t    i^t  J  ftacute  makes  it  fo ;  and  then  to  aver  that  which  appears  bodi 

by  the  ftatute  and  the  declaration  is  oeedlefs.  PL  tl.  97.  b.  by 

Cooke  J.  Hill.  6  &  7  £.  6.  in  Cafe  of  Partridge  and  Strange. 

It  ft  a  rule         23.  Where  a  thing  is  apparent  rfit/elf  there  needs  no  aversient  ^ 

Aat!ii*/A/«r  ^  "where  it  is  prohibited  that  none  alien  in  mortmain,  if  the 

untitle       lord  diews  that  he  entered  into  the  lands  within  the  yeacr,  beaufe 

mverredthat  hb  tenant  aliened  in  fee  to  the  dean  and  chapter,  he  (haD  not 

^^fi^^'^'  aver  that  this  is  mortmain,  becaafe  it  appears  upon  the  matter  tt 

.Si/  it.    be  fo.    PL  C.  8 1,  a.  b.  Arg.  Hill  6  &  7  E.  6. 

Arg.  IQ 

Mod.  391.  ■  Averment  needt  not  be  of  what  if  appareot»  m  the  ewfttmSm  made  Ar  twrfwy 
4onceming  ihc  fdUtof  waref  znA  mercbas(liae»  apfcaiing  to  be  agfteable  to  and  arairantgd  bf  tbeir 
tbarter^  the  fame  needs  not  be  averred  to  be  £»«  Heath't  Mai.  37,  38.  dtea  S  Rep.  Ciiy  at  LMk 
don's  Cafe,  and  9  Rep.  54. 

Aitd  if  they**  bringt  an  aflife  of  mortianceftty  he  needs  not  (o  aver  dtet  it  is  M^ttUm^  i/«r^ 
hmttatiw^  for  that  it  appears  to  be  fo.     Heath's. Max.  38. 

^•d  ctmfMt  clave  nam  Jeiet  vertficarL  jo  Mod.  i  ^o.  ■  — S>  P.  bj  Hok  Ch.  }.  ia  deliferiil|d» 
epinion  of  the  Court,  td.  Raym^  Rep.  13.  Trin.  6  W.  &  M,  10  Cale  of  the  Kinf  *&i  Qgeeaf. 
KnoUys* 

The  defiw^  ^/^  Counts y  and  all  fuch  as  are  in  nature  ofcoeents  (at  aMiwfy\^ 
dant  need     ^^^^  ^^^  j^  averrcd,  but  all  other  pleaS  in  the  aflkmadve  mitft. 

net  r#  a'vef     ^      ^  • 
hhavt^^iy     Co.  Lltt    303.  a. 

with  an         • 

Ikoc  paratBt  eft  verificare,  becaufe  the  defendant  in  hisaTtwfy  h  mfforrfw  he  flitwi  Ihs  mailer  «bi« 

is  a  count,  and  is  to  have  a  return,  and  therefore  as  plaintiff  he  (hall  not  aver  his  avowry  no  more  tbsa 

the  plaintiff  ihall  aver  his  count.     PI.  C.  342.  HUl.  7  Eli*.  Bret  v.  Rigden. S.  P.  P1.C. 

1 63 .  Pafch.  3  Mar.  apeed,  after'  iearek  and  rcportby  the  pNdi«MCariti»  ia  Cafe  oC  TlMfaMtNi  t. 
Trae^* 

25.  A  man  fiiall  never  be  eftopped  from  making  fiich  an  aver- 
ment to  afcertain  the  intent  of  the  parties,  5^  it  be  nor  utterly  in* 
eonfijlent  with  that  ^hich  is  alleged  \  for  an  eftoppel  beiw  to  con« 
elude  a  man  from  fpeakinff  ilkat  which  is  truth,  muft  be  ccr* 
tain  to  every  mtent^and  ihul  never  be  taken  by  argumcot  or  kH 
ference.    Heath's  Max*  42>  43.  cites  Co.  Litt.  352.  b. 

26.  Averment  is  not  neceflary  in  avowrv,  et  tic  paratur  e/l  u* 
ri/icare )  for  it  is  in  lieu  of  cteclaration^  and  the  avowant  is  ador« 
Br.  Averment)  pL  ^i.  cites  3  M.  i. 

27.  C.  fold  lands  fowed  with  woad^  and  promifed,  that  if  ii^ 
vendee  Jbould  he  prohibited  by  proclamation  or  otherwife,  to  fin 
and  make  woady  then  he  nvould  return  fi  much  of  the  purchafe  money* 
The  vendee  brought  an  a6tion  on  the  cafe  againft  the  vendor^ 
zx^Afetforfhy  that  2i  proclanuition  w;is  made,  thatnomanfhouldfiv 
^voad  within  4  miles  of  any  market  or  clothing  tofvn  &c.  and  that  Us 
land  was  within  4  miles  of  a  market  tomn^  but  becaufe  he  did  im' 

%  0iser 


% 

^tter^aiit  moasd  ckthing  town  alfoy  the  defendant  demurred :  and 
ttU  the  judges  held  it  a  fufficiejit  caufe  of  demurrer.  Goldib.  7 1  • 
pL  15*  Mich.  29  &  30  Eliz.  Gogan  v.  Cogan. 

28.  If  land  be  conveyed  to  A.  in  tail^  nji>ithpov)er  to  him^  in  de^ 
fault  of  heir  of  his  body,  to  limit  the  fee  tail  to  ^hom  he  pleafes^ 
tifid  in  default  of  fuch  iflue  and  nomination  and  limitation  to  B. 
in  fees  in  this  cafe,  upon  a  petition  of  right  or  formedon  brought^ 
il  J.  dies  without  ijue^it  is  fiMcient  for  B.  pr  his  heir  to  mention 
that  A.  died  without  tjfue^  without  making  mention  of  t]ie  faid 
jKJWer  s  *«'  \f^^  mentions  the  power ^  he  ought  to  aver  the  death 
of  A.  without  ifiue,  and  that  A.  made  no  nomination  of,  or  li- 
mitation to,  any  one*    Jenk.  213.  pi.  504 

29.  Tejlator  pfomifed  to  pay  20/.  at  his  death.    In  cafe  againft 
the  executor  the  plamtijff*  had  a  verdi£t.     It  was  moved  in  arrefl:    . 
of  judgment,  that  the  plaintiff  had  not  averred,  that  the  money  . 
teAf  not  paid  by  the  teffator  in  his  li/e-time^  but  the  Court  held  it  . 

utrell  enough,  becau/e  the  money  was  not  payable  whilft  he  was  [   363  3 
livings  Hard.  22 1.  Hill.  13  &  14  Car.  2«  in  Scaccariot  Green« 
Vf^j  v.  Horneblow.  * 

30.  Where  a  jtiftificatioH  in  trefpafs  is  at  the  fame  time  and 
phue^  it  is  not  necemiry  to  aver  it  to  be  the  fame  trefpafs ;  per 
Cur*  Garth*  280*  Trin.  5  W.  &  M.  in  B«  R.  King  v.  Phippard. 

31.  In  trefpafs^  the  defendant  ^(f<u/^i/,  that  a  levari  facias  iffuei 
out  of  the  Exchequer  &c.  Exception  was  taken,  that  it  was  not 
faid  that  the  writ  was  delivered  to  thefheriff^  Or  the.  warrant  to  the 
laH'rff\  fed  non  allocatur  ;  for  per  Cur<  though  it  is  the  pradice 
to  fay  fo,  yet  it  being  %plea  in  bar,  it  fball  be  good  to  a  common  in» 
tent  i  and  if  the  catde  were  taken  before  the  delivery  of  the  writ, 
the  plaintiiF  fhould  have  ihewn  it  in  his  replication  ;  for  nofpecial 
nuUterfhallbefuppofed  to  intervene  to  make  a  man  a  trefpaffor  unlefs 
it  btfbewn,  Ld*  Kaym.  Rep.  310.  Hill.  9  W.  3.  in  Cafe  of  Brit«* 
ton  v.  Coif. 

32.  Ugoodf  be  fold  for  fo  much  a&  they  are  worth,  the  value 
may  be  afcertained  by  averment  \  ,per  rowel  J.  Cumb.  426. 
Trin.  9  W*  3*  B.  R«  in  Cafe  of  Hayward  v.  Davenport. 

33*  4  &"  5  Ann.  cap*  i6i   No  exception  or  advantage  upon  a  de^ 
murrerjhall  be  taken  for  want  ofayennent  ofhoeparatus  efl  verif* 
care^  or  hoe  paratus  efl  verificare  per  recoraumy  or  of  not  alleging 
prout  patet  per  recordumy  except  thefamefhallbefpedallyfet  down  for  • 
e^ufe  of  danurrer* 


(C)    Of  what  it  may  be* 

I.  T  ORD  and  tenant ;  (bttertant  is  outlawed  of  felony  fVLtidsSt^r  Api\ithe 

*-*  reverfes  it  by  error  by  reafon  of  imprifonment  at  the  time  &c.  t^Jf^^n^e" 
The  lord  to  have  the  efcheat  cannot  aver  that  he  was  at  large  at  party  ^at 
the  time  &c.  for,  as  it  fecms,  then  the  life  of  thfe  tenant  0iall  be.  '"  bhprifii^ 
in  jeopardy  again.  Br.   Averment,  pi.  39.  cites  16  E.  3.  and  JJc'^/i^^ 
Huh.  Outlawry  48.  <haii  not 

have  lYcrment  that  he  was  a^  large  kc.   Quod  aoU.    Jbid. 

C  c  2  a. If 


3^3 


Sbtxmmt 


2.  If  a  man  appears  as  voucheej  the  tenant  may  aver  that  he  is  nd 
the  fame  perfon  who  was  vouched.     Br.  Averment|  pL  37.  dtt$ 
20  E.  3.  and  Fitzh.  Voucher  128. 
•  And  fo  3.  If  the  tenant  vouches  A,  'who  enters  into  the  warranty,  and 

'J^onsof '^  wwfA^j  B.  the  demandant  may  aver  that  ihefirji  vouchee  is  dead^ 
Br.  but  U  and  pray  resummons  againft  the  tenant ;  for  now  the  death  of  the 
feems  it  firft  vouchcc  cannot  come  in  by  return'  of  the  fheriff,  per  Findu 
^o  E^*^*?6   ^^  nonncgatur.  Bc»  Averment,  pi.  59.  cites  49  E.  3.6. 

— -Br.Coun- 

tcrplea  de  Voucher,  pi.  9.  S.  P.  ind cites  40  £.  3.  36.— — In^r^rr/^  ^tiod  reddatthe  temma  vmehtif 
uid/ummofit  to  the  pluriett  ^  fequatur  ijfued  againjt  the  voucheei  and  no  writ  fervedt  the  tenmat  vmUd 
have  averred  that  after  the  ijffutng  ofthe^urit  oiftquatur^  the  wntcbee  iied\  and  the  bcft  opinion  ma  • 
that  he  flull  have  the  averment.    Br.  Averment,  pi.  22.  citei  14  H.  6,  7.  19. 

4.  The  Intent  of  a  man  lies  in  averment,  if  he  chafes  Us  heafis 
out  tf  that  land  into  other  land^  to  the  intent  that  the  lordfball  not 
dijiratn  them.     Br.  Averment,  pi.  50.  cites  44  E.  3.  20. 

5.  A  man  made  return,  and  faid  that  he  is  undtr-fheriffy  and 
the  party  averred  to  the  contrary,  and  had  the  averment  \  but 
contra  agatnfl  the  highfbertff^  and  this  upon  examination  by  the 
juftices.    Br.  Averment,  pi.  52.  cites  8  H.  4.  20. 

[  3^4  ]  ^*  I"  prMpe  quod  reddat,  if  Atfberif  returns  quod  mandavi 
ballivo  libertatis  de  E.  qui  return,  quod  lumm.  &c.  the  tenant 
(hall  not  take  the  averment,  that  the  land  is  infra  liiertates  de  & 
and  not  infra  libertates  de  E.  nor  he  (hall  not  take  thereof  ifliie 
with  the  uieriiF  nor  with  the  demandant,  for  the  tenant  is  at  no 
mifchief )  quodnota  by  award.  Br.  Averment,  pi.  46.  cites 
34  H.  6.3. 

7.  Where  a  man  cafts  nvrit  of  privilege  asfervant  efthe  Cban^ 
cellor.  Baron  of  the  Exchequer,  or  the  like,  die  plaintiff  may 
aver  that  the  defendant  is  notfervant  to  him  prout  &c.  nor  was  mi 
at  the  day  of  the  writ  &c.  fir.  Averment,  pi.  63.  cites  34  H>  6. 
15.  and  21  H.  6.  22.  and  often  elfewhere  &c. 

8.  A  man-may  aver  by  fpecial  plea  that  another  rf  the  fame  name 
was  outlawed  or  epccommunicatedy  or  appeared  to  die  a6lion  in  a 
recovery,  and  not  this  now  party,  or  may  fay  that  the  pldntif 
was  excommunicated  before  the  lajl  continuance^  and  ahfolvedy  and 
was  mt  excommunicated  after  the  lafi  continuance.  Br.  Aver- 
ment, pi.  24.  cites  36  H.  6.  17.  per  Prifot  and  Wangf. 

9.  Acceffary  who  is  outlawed  of  felony  may  aver  that  theprinci* 
pal  was  dead  before  the  outlawry^  and  if  it  be  found  for  him  he 
ihall  be  rcllored.     Br.  Averment,  pi.  61.  cites  21  H.  7.  31. 

As  where  a        10.  Libel  was  brought  in  the  Court  of  Arches  g  it  was  held  that 

fuit  is  in  the  g^  averment  being  out  of  the  proper  diocefe^  for  a  legacy  may  be  that 

Admiralty  ^^^  7^*'  '-^  ^"^  ^f  ^^  proper  diocefe^  if  the  fame  doth  not  appear  in  the 

Aoratfaios  libel.    Godb*  21 4.  pi.  306.  Micli.  1 1  Jac.  C.  B.  Hughe's  Cafe. 

done  upon 

the  land ;  the  defendant  may  aver  tiiat  it  was  done  infra  corpus  ccmitatut.  Ibid. 


(D)  Aver- 
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(D)     Averments  as  to  Deeds. 

J.  r'VNE  cannot  avoid  z^atute  merchant y  obligation^  reUa[e^  &c. 
^^  againft  the  party  himfelf  named  in  it,  by  averring  a 
delivery  tkereofupon  condition^  unlefs  he  (hews  a  writing  of  the 
condition.    Br.  Faits,  pi.  10.  cites  43  £.  3«*27. 

2*  But  it  is  otherwife  in  detinue  againft  a  ftranger,  where  the 
thing  is  bailed  into  an  indifferent  hand  \  jnota  the  diverfity ;  for 
there  it  is  averrable,  contrary  againft  the  party  himfelf.  Br.  Faits^ 
pL  lo.  cites  43  £•  3.  27. 

3.  A.  has  1  fons  named  W.  and  levies  zfine  to  W*  Averment  Br.Norme, 
that  this  was  to  W.  the youngej^y  is  good*,  but  gift  of  goods  to  P*-^3-  citt 
one  of  the  fons  of  J,  S.  no  averment  can  be.     8  Rep.   155.  a.  s.^c.ft«.P» 
per  Cut.  Mich.  8  Jac.  in  Altham's  Cafe,  cites  47  £.  3.  i6.  b.  Br. 

Fine, pi.  zS. 

cites  S.  C.  &  S.  P. Fitih.  Feoffments  &c.  pi.  56.  cites  Hill.  47  E.  3.  16.  S.  C.  U  S.  P.— 5  Rep, 

68.  b.  S.  C.  cited  per  Cur. 

4.  A  m^n  fhall  zroid  Jpecialty  in  fcveral  cafes  by  a  naked  aver-  '^^}^^j\ 
ment,  per  Keble  and  others.     Br.  Barre,  pi.  68.  cites  i  H.  7.  14.  ^J^ntoJ, 

toafme 
fife^  and  afierjhe  marricf  bim^  •r  where  a  man  is  obliged  to  a  vilMn  regardant^  and  after  furchafet 
tbt  jiM«»r  to  which  the  villein  is  regardant,  «r  if  3  are  obliged  to  me,  and  I  break  one  of  their  feals^ 
or  If  the  obligee  enters  into  religion,  and  a!t:r  brings  adtion  of  debt;  perKcble  andothcrSy  which 
thejuftices  agreed*    Br.  Barre,  pi.  6^.  ciies  1  H.  7.  14. 

5.  Againft  a  conjsderathn  alleged  in  a  deed,  or  an  ufe  declared^ 
no  averment  to  the  contrary  can  be  received ;  fo  of  indentures 

upon  fines  and  recoveries,  where  the  fines  and  recoveries  purfue  [  365  ] 
them,  cites  i  El.  Dy.  169.  Altham's  Cafe.  8  Co.  148.  Countefs 
of  Rutland's  Cafe.  5  Co.  25.  26.  Nihil  eft  tamen  naturale  quam 
quidlibet  diflblvi  eo  modo  quo  ligatur.  Contract  by  contra£^, 
deed  by  deed,  record  by  record,  parliament  by  parliament.  Jenk. 
166.  pi.  20. 

6.  An  ajfurance  was  made  to  a  woman  to  the  intent  it  (hould  ^°f  ^^^^* 

htfor  herjointurey  but  it  was  not  fo  expreflcd  in  the  deed  j  per  heidhi^e* 

Cur.  it  may  beaverred  that  it  was  for  a  jointure,  and  fuch  aver-  of  Queen  v. 

ment  is  not  traverfable.     Owen.  -22.  Trin.  7  Eliz.  Anon.  DameBcau- 

■^•^  '  ^  moat. 

7.  No  avermeAt  dehors  can  make  that  good  which  is  apparent 
on  confideration  of  the  deedy  to  he  voldy  as  feoffment  to  A.  and  his  heirs. 
No  averment  can  be  that  it  was  the  intention  of  the  parties,  that 
the  feoiFee  fhould  not  have  eftate  but  to  him,  and  the  heirs  of  his 
body.     8  Rep.  155.  Mich.  5  Jac.  in  Altliam's  Cafe. 

8.  Buying  of  debts  is  maintenance  at  common  law,  and  punifhable  Where  there 
by  indi£):ment  or  information ;  but  it  is  not  pleadable  in  bar  of  is  ufury,  or 
this  obligation  ;  for  the  condition  of  the  obligation  was  to  pay  a  ^'^*"^*  ^! 
fum   of  money  not  for  debts  bought,  and  this  bidyitig  is  coL  may  be . 
lateral  to  the  condition.     5o  a  bond  for   payment  of  a   fum  averted 

of  monev  upon    condition,  in  the  cafe  of  ftmouyy  the    fimony  ^jj^^ft^j^n 
may  be  pleaded  againft  fuch  bond  by  virtue  of  the  3 1  Eli%.  cap.  i.  aa  what- 
&o  for  ufuryy  13  Eliz.  cap.  8.  5^  againft  a  bond  gwtn  to  xhcfberiff  ^o-^tr. 
9r  gaolery  contrary  to  the  ftatute  of  23  H,  6.  cap,   10.     Thelc  ^*"^'  *-^"^' 

C  c  3  ftatutes 
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inpi.4f«-*  ftatutes'gtvc  averment  in  fuch  cafes,  but  there  is  no  ftatatf 
T^anm'^  which  gives  fuch  avertncnt  in  the  cafe  of  maintenamre.    Jeak^ 

lute  Send         I08.  pL  9* 
wudt  to  a 

Jberiff'/or paytnent  ofmon^^  infteaj  of  being  for  a  fecurity  a^ioft  cTcapcf »  and  mentioning  nstKIot 
thereoff  and  alfo  an  obligor  in  the  Qafe  a^fimony  andufurj^  is  a^l^^Itted  to  aver  againfb  the  conditioiiof 
a  bond,  or  againft  the  bond  itfelf  fbr  neceJitytUikc,  NoCa.  Carth.  300, 301 .  Pa^..  6.  W.  &  M.iQ 
B.  R.  Foden  V.  Haioei.  * 

9.  When  a  deed  if  perfe£led  and  delivered  as  his  deed,  no 
verbal  agreement  afterwards  niay  be  pleaded  in  ieJiruBum  ^  iU 
deed  }  but  when  the  agreement  \%  parcel  efth^  original  cantraQ^  it 
may  be  pleaded ;  but  if  it  had  been  exprefTed  within  the  deed 
that  the  bargainee  ihould  have  the  profits,  ^nd  it  was  delivered 
accordingly,  no  agreement  or  affignment  of  the  profits  can  now 
avoid  it,  or  make  the  contra^  not  be  ufuriour,  which  was  io  otfaer« 
wife,  and  judgment  accordingly.  Brownl.  191,  Burglacy  v.  El- 
lington.     ,  ,  ' 

;o.  It  was  agreed  that  if  a  cafe  be  within  iiicjlatute  rfgam% 
wgy  the  defendant  may  aver  agsdnft  his  own  deed,  Cumb.  318^ 
Trin.  7  W,  3.  B.  R.  St.  Lcger  v.  Pope. 

1 1 .  TnvQ  matnors  were  known  by  the  naijie  tf  W*  and  fomctimc^ 

diftinguifhed  with  an  alias.     An  annuity  of  aool.  per  smn.  i$ 

granted  out  of  the  manor  of  W.     One  of  them  is  but  861.  per  ann^ 

.  and  th^  other  of  more  than  the  annuity.    It  is  a  good  averment 

in  law  th^(  thp  greater  manor  fhould  be  liable  to  the  rent-charge^ 

^  ^       Chan.  Rep,  ij8,  15  Car.  {larding  v.  the  Earl  of  Suffolk. 

•     1^6  "*^'       12-  If  one  nas  a  manors  known  by  the  name  of  Ji^.  and  lews  a 

!s;  p!  cites   fi^^  of  his  manor  of  W.  he  fhall  by  averment  afcerUi^  which  oif 

Mich.  12      them  it  was*,  per  Cur.    6  Mod.  235.  Mich^  3  Ann.  B.  R«  in 

Br.  Finer    ^^^^  ^^  Davcn^nt  v.  Rafter, 

^  pi.  28.  citea  S.  C.  and  S.  P. 

13.  4  !tf  5  Ann.  16.  In  debt  on  Jingk  bHly  debt^  orfdrefadai 
upon  a  judgment^  the  defendant  may  plead  payt^ent  in  bar.  in  debt 
upon  bond,  if  the  defendant  before  d5tipn  brought  hath  paid  the  print 
cipal  and  interefl^  due  by  the  defeafance  or  c^ndition^  be  may  plead  pajt 
tnent  in  bar. 

14.  Bill  to  have  the  benefit  of  a  marriage  fcttlement,  and  co- 
ver^ants  therein  cpntained  &c.     The  cafe  was,  Rooke  upon  his 

r   ^65   1  ^^  marriage  fettled  lands  upon  himfelf  fhr  life^  remainder  to  bis 
'  wife  for  life  for  her  joint  ure^  remainder  to  thefirfi  and  other  tons  «« 

tail  mahy  remainder  to  the  heirs  female  of  the  body  of  the  bujban4 
eind  wifcy  and  the  heirs  of  the  bodies  of  fuch  heirs  female^  Ttmdinder  t/^ 
the  right  heirs  of  the  hujband^  with  a  covenant  that  he  was  feifed  in 
fee,  and  had  good  right  to  make  fuch  fcttlement,  and  that  ibe 
perfons  fbould  enjoy  according  to  the  limitation  in  the  fcttlement 
&c.  The  Wife  dies  without  afon^  leavbig  only  one  daughter^  who  is 
the  plamtifF.  Rooke  after  the  death  of  bis  wifcy  being  feifed  of  a 
remainder  in  taxi,  viz.  to  the  heirs  female  of  his  body,  levies  a 
fine^  and  fuffcrs  a  recovery,  to  bar  the  ifTue  female  &c.  Har-^ 
ipourt  C,  faid  U^at  her?  are  no  9.rlicle$  precedent  to  the  fettle-, 

mcnt 


ftent^  and  he  eannot  admit  patol  evidence  of  inftruAiotM  to  con* 
troul  the  deeds»  for  that  would  iatroduce  ftrange  uncertainty  in 
deeds ;  that  there  i$  no  relief  in  equity  in  thi«  cafe  upon  the  ge^ 
neral  cpvenantj  to  enjoy  according  to  the  limitation  in  the  fet* 
tlen^ent)  though  tenant  inlail  Aoui  levy  a  fine,  and  fufFer  a  re- 
covery tg  bar  me  iflue  female  and  the  remainder.  Bill  difmifled 
withco{^s«  Per  H^arcoitrt  C  MS.  Rep«  Trin*  la  Ann*  Aihertoa 

r.  Rooke. 

I 

(E)    Averment  againft  Records  &c. 

I.     A     BROUGHT  z  firmedon  agalnfi  bujbani  aninvlfi ;  the  laWargT 

'^^^  wife  was  received  for  the  default  of  her  hufband,  and  £^^  '^ 
vouched  her  hufband  by «  ftrange  name,  and  upon  fliewing  of 
the  demandant  that  the  vouchee  was  the  hufband  of  the  woman 
(the  tenant)  caufe  was fhewn  (as  it  ought  to  be)  and  it  wzs/betunp 
that  ihcbuAaniJefnedafineto  one  T.  iur  conufance  de  droit  come 
ceo,  and  thajt  T.  by  the  fame  fine  rendered  the  faid  land  to  tie  huf^ 
hand  and  loifej  and  the  heirs  of  the  hufband,  and  that  the  huf- 
|>and  had  before  infeoffed  T.  of  the  faid  land,  with  warrantyto 
him,  his  heirs  and  aifigns,  and  that  (he  is  the  aflignee  of  T.  The 
averment  of  the  demandant  in  this  cafe  againjl  this  fine y  that  the 
bujhand  never  had  any  thing  in  the  land,  was  received  by  judgment 
in  parliament ;  for  the  demandant  is  a  firanger  to  the  fincy  and 
where  the  caufe  oj  voucher  isjbewn  the  caufe  is  traversable.  Jenlu 
IX.  pL.ao. 

2.  A  man  had  averment  againjl  an  execution  upoH  affattite  mer^ 
ehanty  that  the  party  is  at  large,  for  it  may  be  that  he  elcaped  after. 
Br.  Avcrftient,  pL  38.  cites  18  E.  3.  andFitzh.  Utlawry  47. 

3.  In  trefpafsy  if  the  defendant  pleads  that  the  plaintiff  at  another 
time  recovered  for  thefafne  trejpafs,  which  record  is  certified  to  be  at- 
another  day  than  that  which  the  plaintiff  counts  of,  the  defendant 
may  aver  that  all  is  one  and  the  fame  trefpafs,     Br.  Averment^ 
pL  41.  cites  38  £•  3.  17. 

4.  Averment  may  be  had  that  the  tefiator  died  inteftatCy  and  that 
the  adminifiration  was  committed  to  him^  though  the  other  fiews 
tefiament  proved  before  the  ordinary ;  for  record  there  is  not  of 
record  in  Curia  Regis.    Br.  Averment,  pi.  48.  cites  44  £•  3,  v6» 

5*  In  fcire  facias  againft  a  parfon,  upon  recovery  of  an  annuity 
againft  his  predeceflbr  to  have  execution  of  the  arrears,  the  de^ 
fendant  fhall  not  have  averment  that  riens.arrear  without  acquit" 
ianccj  nor  that  the  plaintiff  had  execution ^  without  Jhenving  thereof 
record  or  fpecialty,  becaufe  the  a^ion  is  founded  upon  record* 
Br.  Averment,  pi.  49.  cites  44  E.  3.  i8. 

6.  In  audita  querela  upon  indenture  of  defeafance^  a  man' may   [  367    1 
aver  the  payment  to  be  made,  though  the  fiatute  be  matter  of  re^ 
cord\  for  the  indenture  is  matter  in  fa&;  but  contra  of  fuch 
averment  without  indenture.    Br.  Averment,  pi.  51.  rites  46 

C  c  4  7.  Where 


3^7  abermeitr. 

7.  Where*  it  appears  of  rtcordy  that  the  feme  defendant  vk  writ  ef 
maintenance  appeared  in  proper  per/on  at  nifi  prtus^  and  after  it 
V72LS  found  by  vcrdi^  tn  writ  of  error  that  fbe  died  4  dajs  before  tbt 
day  of  nift  prius  :  and  by  all  thcjuftices,  the  taking  of  this  fecohd 
verdift  of  the  death  of  the  feme  itojeofaily  and  nothing  to  the 
purpofe,  becaufe  it  appears  by  the  firft  record  that  the  feme  was 
alive  at  this  time,  and  matter  infaB  exprefsly  contrary  to  the  record 
cannot  be  taken  j  for  matter  of  record  does  not  lie  in  averment  to 
be  tried  per  pais,  butftallbe  tried  by  the  record  itfelf ;  forverdift 
cannot  defeat  a  record.  Br.  Repleader,  pi.  61.  cites  11  H.  4.  52. 

8.  A,  upon  I  ft  of  May^  the  2  Car,  i.  makes  a  feoffment  of  his 
land  to  B.  and  committed  felony  on  the  3d  of  Mayy  2  Car,  i.  and 
the  indictment  of  this  fel«ny  committed  by  him  is  the  i  May^  2 
Car,  I.  A.  is  arraigned  upon  it,  and  confe/J^s  the  indiSmenty  and 
is  hanged ;  this  does  not  deftroy  the  fixate  of  B.  It  would  be 
otherwife  if  he  were  convicted  by  verditly  becaufe  of  the  negli« 
gence  of  B.  that  he  did  not  inform  the  judges  and  the  jury  of 
^the  truth  of  the  matter.  Jenk.  128.  in  pi.  59.  and  cites  Fitzhi 
Averment,  46.  , 

9.  If  a  man  is  bound  by  recognizance  with  condition  to  caufe  J,  N. 
fo  appear  in  the  Court  of  Chancery  fuch  a  day,  he  cannot  aver  diat 
he  appeared  that  day,  unlefs  his  appearance  be  not  of  record  5 
per  Babb»  Cott.  June  and  Fray ;  the  reafon  feems  to  be,  tha^ 
the  recognizance  is  matter  of  record,  but  quaere  the  reafon  of 
the  condition.     Br.  Averment,  pi.  10.  cites  7  H.  6.  26. 

10.  Where  proteSIion  is  cafly  the  plaintiff  cannot  take  averment 
that  he  is  not  dwelling  prout  &c.  or  is  not  about  to  go  prout  &c. 
but  (hall  be  put  to  fue  a  uepellance  &c.  but  by  xheflatutt  of 
Wefm,  I.  cap,  43.  averment  may  be  taken  again/t  an  ejffiign  de 
ultra  marcy  but  no  averment  fhall  be  taken  againflan  ejfoign  defervk^ 
Regis  nor  proteBion'y  quoa  nota.  Br.  Averment,  pi.  14.  cites 
21  H.  6.  20. 

11.  \{  protcHion  is  caft,  the  plaintiff  (hall  not  have  the  aver^ 
ment  immediately  that  the  defendant  is  infra  quatuor  maria  at  2).  in 
the  county  of  C,  out  of  the  Jcrvice  of  the  Kingy  but  this  (hall  be  en-r 
tered  immediately,  and  he  fliall  aver  it  upon  the  re-fummons, 
which  matter  found  fhall  tuni  the  defendant  in  a  default  by  die 
ftatute,  if  it  be  in  pixcipe  quod  reddat ;  quaere.  Br.  Averment, 
pi.  25.  cites  28  H.  6.  3. 

12.  "Where  a  recovery  is  removed  out  of  a  court  barony  the  party 
may  aver  that  the  record  is  otherwife  by  the  ftatute  of  i  £.  i.  quod 
nota,  alteration  of  record  in  a  bafe  Court,  Br.  Averment,  pi.  3. 
cites  34  H.  6.  53. 

13.  An  averment  may  be  had  againft  any  part  of  the  rolls 
or  records  of  County  Courtsy  Hundred  Courts,  Courts  Barotty  cr 
ether  Courts  k longing  to  lords  of  manors.  Heath's  Max.  39.  cites 
34  H.  6.  42.  and  9  lid.  4.  4. 

^14.  At  the  nifi  prius,  protedlion  quia  mpratur.  was  Ihewn, 
Afcough  faid,  averment  may  be  taken  cotitrary  to  the  protedion  ; 
but  Paftcn  and  Fult.h.  e  contra,  and  that  he  fliall  fue  repeal,  and 
yet  by  the  ftatute  Weftm.  2.  cap.  4^.  averment  is  given  againft 
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mn  ciToign  quia  ultra  mare,  but  averment  does  not  He  againft  an 
cflbign  dc  fervic.  Regis.  Br.  Averment,  pL  31,  cites  L.  5 
•E-  4.  3. 

15.  A  man  makes  a  leafe  for  years  the  loth  of  Mayy  and  then 
the  ieffbr  bargains  and  fells  Skis  to  another  by  deed  inrolledy  bearing 
date  the  loth  of  Aprils  and  it  was  entered  to  be  conveyed  the  loth  of 
April  before^  btit  in  truth  it  was  deliveredy  and  acknowledged^  and 
inro/Ied't^rwards  y  znd  it  was  held  that  the  bargainee*  [lefleej 

was  without  remedy  at  the  common  law,  fcr  he  cannot  plead  that  r  ^gg  t 
it  was  acknowledged'  or  delivered  after  the  date  of  the  day  of 
acknowledging,  and  fo  was  the  opinion  of  Rhodes^  Periam, 
Windham,  and  Anderfon  being  abfent  5  for  he  cannot  aver  that 
it  was  inrcJlIc^^  or  acknowledged  at  another  day  than  it  is  re- 
corded, becaufeit  is  contrary  to  the  record,  for  it  is  entered  that 
h  was  acknowledged  tlfli  loth  of  April,  and  then  if  fuch  a  plea  / 
jhould  be  admitted)  it  would  fhake  moft  of  the  affurances  in 
England.     Ow.  138.  Hill.  30  £liz.    Sir  Thomas  Howard's  Cafe. 

16.  Upon  the  ftatute  of  13  Eliz.  again/}  ufury^  and  27  Elix. 
againft  frauds i  although  fines  be  levied  s  yet  where  there  is  ufury 
or  fraud,  or  covin,  they  may  be  averred  fo  to  be  againft  any  a^ 
whatfoever.     Jenk.  254.  in  pi.  45. 

17.  Where  D,  has  appeared  as  an  attorney  for  A.  ip  an  a£tion 
brought  by  A.  againft  B.  it  cannot  be  affignediot  gxxot  that  D.  was 
not  an  attorneyy  or  that  there  is  nofuchperfon  in  rerum  natura ;  for 
it  is  againft  the  record  \  and  the  admittance  of  him  for  an  at- 
torney by  the  Court,  makes  him  an  attorney,  if  he  was  not  an 
attorney  before  this  admittance.  In  a  writ  of  error  brought  in 
(his  fuit|  and  error  affigned  ut  fupra,  the  defendant  in  the  writ 
of  error  in  this  cafe  pleads  in  nullo  eft  erratum ;  this  does  not 
confefs  that  he  was  not  an  attorney,  but  this  plea  eft  quafi  a  de- 
murrer, that  this  is  not  error  at  all.  Judged  and  affirmed  in 
error.     Jenk.  332.  pi.  66. 

1 6.  In  fcire  facias  againft  C.  to  repeal  a  fpecial  livery  granted 
to  him  upon  his  coming  of  age.  Upon  demurrer  the  queftion 
was,  whether  the  Attorney  General  could  aver  againfl  an  inqui^ 

fition  returned  into  the  Petit  Bag^  though  not  taken  before  the  efcheator^ 
but  put  in  by  another  ;  and  it  was  refolved  that  he  could  not ; 
for  this  cannot  be  tried  by  a  jury,  but  upon  an  examination  in 
Court,  and  there  to  be  redrefled.  Jo.  389.  pi.  9*  Pafch-  12  Car. 
B.  R.  The  King  v.  Cage. 

1 7.  Where  a  ftatute  is  recited,  there  one  may  not  aver  that 
there  is  no  fuch  record  ;  for  generally  an  averment,  as  this  is» 
doth  not  lie  againft  a  record  ;  for  a  record  is  a  thing  of  folemn 
and  high  nature,  but  an  averment  is  bur  the  allegation  of  the 
party  (21  Car.  B.  R.),  and  not  fo  much  credit  in  law  to  be  given 
unto.    L.  P,  R,  155. 

18.  If  a  juf ice  of  peace  records  a  force  on  vieiUy  you  (hall  not 
^ver  againft  it.     12  Mod.  44.  Trin.  5  W.  &  M.  Anon. 

19.  Matter  of  record  ftiall  not  be  avoided  by  a  collateral  aver^ 
ment  i  held  per  Cur.  Skin.  407.  pi,  2.  Hill.  5  W.  &  M.  inB.  R» 
Prigge  V.  Adams, 

ao*  Whf. 


j6S  9ttQnittll€» 

20.  Whether  the  kul  fluU  be  admitted  to  tTer  agaunft  tht 
record  in  the  original  a^on^  viz.  that  d^endant  was  in  cut 
todia  Mar.  in  HiL  Term,  anno  7  W.  3*  as  the  declaration  fet 
forth ;  now  if  he  was  not  19  cuftody  in  that  term,  as  defendants 
in  their  plea  have  averred,  then  this  hpl  cannot  \k  taken  to  be  in 
the  fame  aAion.  The  Court  indiuM  againft  the  plea  $  but  the 
fcire  facias  was  quaihed  for  other  matter,  and  fo  the  point  m 
law  was  not  determined.  Carth.  403.  Pafch*  9  W.  3.  B.  R« 
Whaley  v.  Reynolds. 

21.  Averment  lies  not  againft  the  pnaeixngs  rf  a  court  ^ 
Ticord.    2  Hawk.  pL  c.  cap.  i.  f.  14. 

22.  ^^rr  10  C^oATfr^  ^yr/j^  that  writings  were  not  delivered 
in,  but  the  clerk  [in  Court]  ofiered  to  prove  that  they  were  de* 
livered  in  ^  but  the  Court  would  not  fufier  an  avtnnent  againft 
the  mailers  certificate.  SeL  Qu  Caf^li  in  lid*  Keepei^s  Um^ 
^f  ACch.  II  Geo*  Liman  v, 


t  ff  t  9 


t  3^9  3  (F)    Of  the  Life  of  a  Perfon. 

Aswhere  i.  TjE  Aat  claims  efiatefmn  tenant  fir  Ijfe^  tnr  in  tml^  9r  firm 
HSi^'J'f^^t  t^J^  ^  ^  churchy  ought  to  aver  his  life-    Br.  Eftatc, 

ghSttht     pL  ^^'  ^tcs  19  H*  6.  73«  74.  and  22  H.  6.  17. 

grantee  in  makias  th^  title  ought  to  aver  the  life  of  the  tenant  in  t^iU  hecaufe  by  his  death  the  grait 
k  determined.  Arg.  Bridgm.  97.  ciiss  xe  £.  3.  and  D.  73*  19  H,  6.7^,  5  H,  7,  39.  and  15 
E.  4.  6.  "Lat  257.  Arg.  citof  o  E.  4. 16.  S.  P.  ., 

Where  tm^Mt  im  tmii  it  9fftmU  wich  Mmo  tjkhtfwrt  the  grant  made  in  tatU  and  he  granii  it 
svtr»  the  fprwittt  who  avows  or  juftifics  ought  to  mvtr  tbt  lift  of  temamt  im  tail;  fo  bj  leveral,  wbeif 
he  luffcrt  a  recovery  of  the  rdnt  Qua^vc ;  for  hj  fon)a  tlwre  li  fee  dmple  !ba  the  time.  Br,  Xaik  4^ 
Dooet  Isc.  fl  iSt  cilM  15  C.  4.  (.  St 

U.  sSo.  fU      f .  In  a  quare  impedk  the  plaintiff  declared  that  W.  was  feifed 

ll^Vil!^^*  of  the  advowfon  in  grofs,  and  granted  it  to  the  plaintiff  and 

C.  B.  the      others  tc  the  ufioftbe  grantor  for  life^  and  aftervfaras  toibeufe<f 

S.  C.  in       U,  his  fin  in  tail ;  provifi  that  if  the  grantor  died,  2?.  being  vnthn 

g>tidem  ver-  ^^^  ^^^  of  2^  wrSy  that  then  the  grantees  and  their  heirs  Jbould  k 

Rep.  28.  a.  fiifed  to  tbcmfelves  and  their  heirs,  until  R^Jhouli  arrive  to  that  age^ 

Bafcrviii^s  Tiie  grautor  died,  R.  being  then  14  years  old,  and  no  more,  fo 

MS  p  ^' " ^'^^  ^^  grantees  were  poffeffed  of  die  faid  advowfon  &c.  and  af« 

lioes  not  apr  terwards  the  church  became  void,  and  fo  it  belonged  to  them  to 

f«v«  prefent.    Exception  was  taken  againft  this  declaration,  becaufe 

the  plaintiff  had  not  averred  the  life  ofR.  upon  nvhofe  life  bis  ifiterd 

did  depends  but  it  was  anfwered  per  Puckering  ferj.  that  the 

declaration  is  good  enough  ;  for  though  the  life  of  R.  ifi  not  ex- 

prcfslr  averred,  yet  an  averment  is  ftrongly  implied ;  for  the 

plaintiff  fcts  forth  that  the  father  died,  his  fon  being  of  the  age 

of  14  years  and  no  more,  by  force  whereof  he  was  poflSsffed  of 

the  advowfon,  and  being  fo  poffeffed  the  church  became  void  | 

now  he  could  not  have  been  fo  poffefled,  if  R.  had  not  been  then 

alive,  and  that  is  as  ftrong  as  an  averment.    And  the  Court  dif* 

?iUow?4  th^  C3Cccption  j  for  feifm  IhaU  be  intended  to  continue 


>ntrar7  appears,    a  Le.  co*  pi.  6i*  Mich,  tg  EUs.  C.  B« 
e  V.  the  JBiihop  of  Hereford.  % 

3.  In  dower  or  0/^fa/  the  lifi  of  t^  hii£band|  or  of  the  pcrtjf^ 
kilied^  may  be  averred  in  any  placed  per  tot.  Cur.  Bulft.  43. 
Mich.  8  Jac*  in  Cafe  of  Ii^er  v.  Saunden. 

4.  Lcfee  fir  years  of  tenant  fir  lifi  declares  In  ejeSHQne  firnue^  *  Balft. 
that  he  peine  pofleffed  of  this  leaft  for  years  made  to  hmi  by  J^^f^"** 
tenant  for  life,  was  thence  eje£bed.    This  word  (pofftjfed)  is  a  TompfiaT, 
fufficient  averment  of  the  life  of  the  lefl^r«    Adjudged  for  the  Wicheis» 
plaintiff,  4nd  affirmed  in  error,  and  cites  Dyer  304.    It  is  all  one  f^jJcedi 
in  fuch  cafe,  if  the  count  be  of  an  eje£lmeilt  termino  fuo  non-  c.  B.and 
dum  inde  finito,    Jenk.  327.  pL  48.  Mich.  lo  Jac.    Thompfbn  •ffirme^  in 
V.  Withers.  ^  *^ 

5.  In  ejedlment  the  plaintiff  declared  that  M.  being  tenant  fir  Piim.  267* 
^ifiy  made  a  Uafeto  hi'^  ^^^  •*'"-"  -»— -    -'ri-  a^^.u r^  1 —  ^.-  -^-    «  r  ;« 

^e  ct^us  he  entered  a\ 

iern^no.Juo  nondumfi  .^. , ^  .., ^ ^ ^^. 

xrioyed  that  the  declaration  was  ill,  becaufe  the  plaintiff  did  not  —Ibid.  317^ 
qver  tbe  life  of  M*  at  the  time  of  the  aSian  brought.     But  3  juftices  ^j^ll 
contra  Chamberlaine,  held  it  well  enough ;  for  {hewing  tkat  the  s,  c.  and 
defendant  ejected  him  a  termino  nondum  finito,  implies  that  M*  ju^gne^ 
is  yet  alive ;  for  otherwife  the  term  is  determined,  and  judgment  !iM£f??/ 
fo/the  pUindf,  an4  affirmed  in  error  in  Cam.  §cacc.    Cro.  J.  ttjt 
(Jaa.  pi.  13.  Mioh.  19  Jac.  Arundel  v.  Mead.  B.  and  ba. 

■  rons  in  the 

C^che^r  Chamber,  .u  1  u  ■  Jenk,  319*  pi.  19.  Sf  P,  ac^oriinglf*  cites  14 Ja^* 

(G)    General.    Where  the  Matter  is  Special*      [  37<^  J 

?.  TN  cofnage  the  tcmnt  fleaded  that  R.  his  father  was  born  with* 

-*•  in  efpQufals  between  the  demandants  grandfather  and  M.  and 

was  elder  than  the  father  of  the  demandant  ^  by  whon\  the  demandant 

conveyed.     The  demandant  replied  that  his  grandfather  had  no  fuch 

fin  as  R.  father  of  the  tenant^  but  was/on  of  one  T.  P,  and  was  not 

received  to  this  general  averment  contra  the  fpecial  matter,  by 

which  the  ijffue  was  t^hen  that  tho  grandfather  bad  ijfue  the  father  of 

the  demandant^  abfque  hoc  that  he  had  fuch  iffue  as  the  father  of  the 

icfjantf  born  and  begotten  within  the  efpoufilsy  prijl.  The  tenant  r#- 

joined  that  the  grandfather  efpoufed  M.  during  which  efpoufals  they 

bad  iffuk  R.  father  of  the  tenant^  andfo  is  R^fon  of  the  grandfather^ 

prifis  and  the  others  e  contra.    Br.  Averment;^  pi,  ^i.  cites  21 

£•  3.  39.  and  39  Aff*  xo. 

.1-  Infalfe  imprifonmenf  the  defendant  jujiifiedfor  arrefl  of  tf)e 
plaintiff  by  the  command  of  his  majlery  as  his  velkin  regardant  to  h& 
manor  of  D.  The  plaintiflFr^/&//  that  he  was  born  befire  ejpoufils^ 
which  is  fpecial  baftardy ;  and  the  defendant  rejoined  that  he  is 
vellein^  prifl.  But  Knivct  and  Thorp  held  that  he  fliall  not  have 
fuch  general  averment  againft  matter  fpecial,  by  which  htfaii 
that  he  was  bom  before  efpoufals^  pri^.  Br,  Averment,  pi.  70; 
citfesgS  E.  3.  3^. 

3.»Se0 


m 

3.  See  anrerment  of  general  bqfiardj  zgdinSi  £ftciaJ  e^oufab  al- 
leged. .  Bn  Averment,  pi.  47.  cites  rafch,  40.  E.  3.  16. 

4.  In  trefpafs  of  a  boat  taken  and  carried  away,  the  defendant 
pleaded  that  the  plaintiff  bj  this  deed  ^c*gave  to  the  plaintiff  all  Ms 
goodsy  at  which  time  the  ooat  nuas  thmplaintrff^s^  nvbereupon  he  to^ 
ity  judgment  &c.  The  plaintiff  replied  that  he  carried  aivaj  Us 
boatf  priji^  £t  nqn  allocatur  contra  this  fpecial  matter,  becauTe 
the  deed  binds  him.     Br.  Averment,  pi.  75.  cites  42  E.  3. 2. 

5.  Whereupon  he  Jaid  that  it  was  his  boat  at  the  time  of  the  takings 
&  non  allocatur,  without  faying  how  he  came  to  it  after*  Quod 
nota  per  judicium.     Br.  Averment,  pi.  75.  cites  42  E.  3.  2. 

6.  Whereupon  he  faid  that  he  took  the  boat,  ahfque  hoc  that  the  hoot 
was  the  plaintiff^ s  at  the  time  of  the  gift,  &  non  allocatur.  Bt. 
Averment,  pi.  75.  cites  42  E.  3-  2. 

7.  Whereupon  he  faid  that  at  the  tinm  of  the  gift  the  boat  was  one 
Alice  y.*s,  andfo  he  carried  away  the  boat  of  the  plaintiff ;  &  non 
allocatur,  wit  bout  fhewing  bow  it  came  from  Alice^  per  judicium* 
Br.  Averment,  pi.  75.  cites  42  E.  3.  2. 

8.  Whereupon  he  (aid  that  Alice  fold  the  boat  to  him  csfttr  the 
gtfif  and  fo  he  carried  it  away,  and  the  defendant  faid  that  it  was 
the  boat  of  the  plaintiff  at  the  time  of  the  gift,  prifl  &c.  Br.  Aver- 
ment, pi.  75.  cites  42  E.  3.  2. 

9.  In  trefpafs  the  Aeiendznt  pleaded  that  the  plaintiff  ^vas  his  vil" 
lein.  The  plaintiff  r^//></  that  his  grandfather  was  frank  and  ad- 
ventitious, and  his  father  alfo,  judgment  &c.  The  defendant  faid 
that  his  villein,  priji ;  and  no  plea  contra  the  efpecial  matter  j 
by  which  he  faid  that  his  villein,  prifl,  and  not  adventitious,  Br. 
Averment,  pi.  74.  cites  43  E.  3.  4. 

I  o.  In  trefpafs  the  defendant  prefcribedfor  common  in  the  place 
where  &c.  uie  plaintiff  nplied  that  he  had  depa/lured  in  hisfeveralf 
pri/i  &c.  and  no  plea  contra  this  fpecial  matter;  whereupon  he 
faid  that  it  was  his  fcveral  abfque  hoc,  that  he  had  comtnon  there,  and 
the  other  e  contra.     Br.  Averment,  pi.  70.  cites  49  £.  3. 19. 
[37^    ]        II.  In  trefpafs  the  defendant y2?irf  that  the  place  where  was  his 
feveral  foile,  by  which  he  took  them  damage  feafant ;  the  plain- 
tiff replied  that  the  defendant  and  J.  N.  ^were  tenants  in  common,  pro 
indtTifo  and  leafed  his  part  to  the  plaintiff  iox  lo  years,  by  which  he 
entered,  and  the  defendant  rejoined  that  it  was  his  feveral  foile, 
prift,  &  non  allocatur,  without  anfwering  to  the  fpecial  nurtter,  by 
which  he  faid  that  the  plaintiff  had  nothing  of  the  leafe  of  the  faid 
J.  N,  and  the  firft  general  averment  refufed,  3  H.  4.  in  the 
written  book.     Br.  Averment,  pi.  5.  cites  3  H.  4.  8. 
ifTiic  was  *^'  m^'^^^l  ^ft^*"  ^^  death  of  A.  his  tenaiit  without  heir  j  tlie 

taken  ih^t  tenant  fiid  that  A.  had  iffue  J.  by  £•  his  feme  at  2).  qui  eflate  be 
A.  had  no  f^^j^  the  demandant  replied  that  he  died  without  heir,  prifl  5  Thirn. 
ter  as  /"who  ^^^^i  ^^^  ^^^7  Aio^ld  not  have  fuch  general  averment  againfl 
furvived  this  fpccial  matter,  but  (hall  fay  J.  is  not  heir  to  A,  or  that  A,  bad 
him.  11  H.  nofiuh  daughter  as  J,  bccaufe  the  birtli  of  J.  is  alleged,  quaere, 
^  '21.*'        ^^*  Averment,  pi.  67.  cites  ii  H.  4.  ii. 

13.   In  dower  the  tenant  pleaded  that  the  baron  had  fiotbing  hut 
jointly  ivlih  f,  iV.  wbofurvived  and  is  jet  alive ;  the  feme  may  rf'^ 

6  .  ■        ph 
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pljf  iiut  feifiesque  dower  (he  may  have  contra  this  fpecial  matter^^ 
becaufe  thefurvivor  had  reUafed  to  her  baron  in  his  life  time,  nvbkb 
reUafe  the  feme  cannot  plead*     Br.  Averment^  pi.  68*  cites  1 1 

H.4.  83.  '  • 

14.  \nfirmedon  the  tcnztttjaid  that  he  leafed  to  the  donor  for  Itfe^ 

nvho  gave  and  he  entered  for  the  forfeiture  \  the  demandant  replied^       '    • 
that  the  donor  wasfeifedi^er  this,  andgave^  &  non  allocatur,  wi/^itf 
Jbewng  ho%u  he  came  to  it  after^  by  which  lit  feud  that  he  nuas  feifed 
after ^  and  infecffed  the  donor,  wpo  gave.    Br.  ATcrmenti  pi.  78* 
cites  3  H.  4.  17. 

15.  In  dower  the  tenant  pleaded  that  the  land  was  given  to  the 
haron  and  his  firfl  feme  in  fpecial  tail\  the  feme  replied  that  feifie 
que  dower  &c.  &  non  allocatur  \  whereupon  ihtfaid  that  the  paron 
wasfei/ed  in  fee  abfque  hoc,  that  the  donor  gave.  Br.  Averment,  pL 
77.  cites  2  H.  5. 4. 

16.  In  maintenance  the  whole  Court  held,  that  where  the  plains 
tiff  alleges  fpecial  maintenance,  as  by  giving  money  to  the  foeriffto 
arreji  the  plaintiff  in  afuit  between  him  and  J.  N.  he  fhall  not  fay 
that  he  did  not  maintain  de  modo  isf  forma  contrary  to  fuch  fpecial 
madntenance;  ^ut  in  general  declaration  of  maintenance,  ne 
maintaina,  prill  &c.  is  a  good  plea.  Br.  Averment,  pi.  73.  cites 
»2  £.  4*  14. 

For  more  of  Averment  in  general^  fee  %Xt\zaXnozxA  anD  3^0^ 
fofljef,  Caivlufion0  of  i^ieajar,  B^claratioruer,  1get)ile,  ^inejar 
(I.  b.  2)  to  the  end  of  (I.  b.  6)  Ifbtx  Jftomcn,  RecorW, 
a&etum,2rrefpaCflr,  gilfejaf,  and  the  other  proper  titles. 


9LWmt^. 
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(A)     Where  Seifin  Is  necejfary  to  avow.  ^*»^  3 '4. 

'    "V     "■  . 
I 

[i.  TF  a  man  makes  a  gift  in  tail,  rendering  rent,  he  may  avow  Br.  Avowry, 
^  without  laying  any  fcifin,  becaufe  the  reverjion  gives  him  P*-  5*-  c*><cs 
zfafficient  privity,  znd  he  fhall  count  upon  the  refervation.  8  ^'?n^^'^' 
H.  6.  18.]  ^''^*'''* 

a.  A  man  may  diftrain  who  never  was  feifed.     Br.  Refcous,  [  372  ] 
pi.  23.  cites  5.  £.  4*  6. 

3.  In  an  avowry,  fei/in  in  law  is  fufEcient,  by  the  intention  an  J  And.  57t 
efgprefs  words  ofthejatiite  32  *H.  8.  cap.  2.  wluch  are  a^ual pof  ^^;^fj;?^* 

fejion    Francis, 


372  SiMVff* 

f-  C- 1^    JiffMt  or/ei/tfi  in  the  JtsJunSive ;  idUred  4  Rep«  io.  k  lAklu  t^ 
i:i?S!:?if     &  i<  Efiz.  C.  B.  BenU'5  Cafe. 


cordingly 

fv  tbe  afowiDt.  - 

(A.  2)  What  an  Avowry  is,  and  the  fcvcral  Sorts 

thereof. 

I.  npHE  matter  of  avowry  docs  not  artfi  out  of  the  rMt  or  in» 
'-  tereft  which  a  man  nas  in  the  land^  tut  out  ef  the  privity ;  • 
as  when  the  tenant  makes  a  feofiment,  he  has  neither  right  nor 
intereft  in  the  land,  yet  the  lord  is  not  compellable  to  avow  upott 
the  alienee  before  notice.  In  a  praecipe  quod  reddat»  the  tenant 
.  alienethy  yet  he  remsuns  tenant  as  to  the  plamtiffj  and  yet  he* 
has  not  either  right  or  eftate  as  to  the  ali^ee.    Arg.  Godh.  302^ 

1  Atowtv   ^^^^^  S  ^*  ^'  3*  *•  ^^  ^'  3'  ^'  ^'  ^^  ^"  9'  ?'  '^       ^'  3^*  ^* 
•L  o^^.c.*       2»  Avowry  is  in  lieu  of  adlion^  jf  the  defendant  prajs  return^ 

per  Choke     contra  if  he  does  not  pray  return  \  ror  then  it  is  a  bat  only*     Br# 
*  Littleton.  Pleadings,  pi.  97.  cites  6  E.  4.  ii. 

Cited  in  to*       j^  There  are  4  forts  of  avowries  i  ift,  by  reafon  of  a  tenure 

liiTy^Ray.  when  the  lord  hath  fee  in  his  feignory,  and  the  tenant  hath  fee 

vM»a  J.        in  the  tenancy,  ut  fuper  vehim  tenentem  fuam  in  forma  pnedi£la« 

Bayqi.  157,  2.   Upon  one  as  his  very  tenant  by  the  mafmer,  ut  fuper  verum  te-* 

31  cJ°2*    nentem  fuum  in  forma  prxdi&a^  vii.  Wlien  the  tenant  makes  a 

C.  B.  in  the  leafe  for  life,  or  a  gift  in  tail,  as  tipon  his  vexy  tenant  by  the  man^ 

^^*  ncr.     3.  Upon  one  as  his  tenant  by  the  manner ^  omitting  this  word 

}^ns^  ^'    f^^J  ^^^  ^^^^  '•  when  the  lord  hath  a  particular  dlate  in  tho 

leigniory,  as  an  eilate  in   tail,  for  life,  or  lefs  intereft,  fupeT 

tenentem  fuum  in  forma  praedt£la ;  lb  fliall  the  donor  upon  the 

doneCi  the  lefibr  upon  the  lefTee  for  life  or  jctn*    4.  Upon  the 

matter  in  the  land  as  within  his  fee  and  feipitory  *  as  where  the 

tenant  by  chivalry  makes  a  leafe  for  life,  rendering  reni  and  dies, 

his  heir  within  age,  the  guardian  (hall  fo  avow  Upon  the  leflee, 

fuper  materiam  praedi£lam  in  teitis  prxdidiis  ut  infra  feodum 

fuum.     Co.  Litt.  269.  a.  b^ 

4.  Avowry  is  in  nature  of  a  declaration,  if  Aat  be  incidus  no 
judgment  can  be  given  for  the  avowant.  BrownL  183.  Darcj 
v«  Langton. 

J.  Avowry  is  where  one  takes  a  diftfefs  for  rent  or  other 
thing,  and  the  other  fueth  a  replevin^  then  he  who  took  it  mud 
juftify  for  what  caufe  he  took  it ;  and  if  he  took  it  in  his  own 
rieht  be  muft  fliew  it,  and  avow  the  taking  ;  and  if  in  the  right 
of  another  he  muft  then  make  conufance  as  buliflF^  L«  P^r  R.  157. 
cites  Terms  of  die  Law  38.  a« 


C  373  3  (B)     What  Aa  fliall  be  a  good  Seifin. 

^\  ^r^^^  [l.   A  N  attornment  in  a  court  of  record  in  2  per  qu/efervitta  is  a 
SrVU,  good  feifin  to  avoWj  becaufe  this  is  wim  th«  doing  o£ 

s.  P.«|rtt4,  fealty.    8  H.  6.  17.  b«] 

thj« 


fhit  if  if  a  good  ileifin  to  nuke  tvowry  for  other  fervicet  *;  bat  Brooko  fayi«  it  iecmi  that  he  (hall  al^ 
lege  feifin  in  the  conufor  or  his  anceftors  ftc.'^Br.  Selfin,  pi.  33.  citei  S.  C.  and  hy  Maitea  fetiiii  oC 
Inltj  by  attonuDcnt  is  fufKcienc 

[2.  If  the  tfnant  which  owes  fuit  iff  court  be  amerced  for  die 
noi  doing  thereof,  and  htpajs  the  amercement  to  the  lord,  mis  is  a 
good  feifin  of  the  fuit.  12  H*  7.  Kell.  3.  b.  per  Curiam.  13 
H.  7. 16.] 

[3.  [S«J  if  the  tenant  males  ♦  Jine  with  the  lord^  hisfuit^  in  Where  • 
the  Court  of  the  lord,  tHt  it  a  good  feifin  of  the  fuit,     13  "!!!?•**• 

.   7*  10. J  X  MtwU 

hoUt  to  Se 
^teniamt  /•  hU  Utt^animmknp^U  and  aUeptfn/bi  •/ tod,  fir  tbeftdu  thH  was  held  no  icifia  o| 
die  fuit.     Br.  Avowry,  pi.  90.  cites  i»  H.  7.  15. 

*  [Or  pays  him  a  fum  of  money  by  way  of  a^reemoit  to  releaft  him  of  his  iolt^] 

[4.  So  if  the  tenant  delivers  a  horfe  to  the  lord^  his  rent  due,  K*'^-  J-  W 
and  the  hrd  agrees  thereto,  this  is  a  good  feifin  of  the  rent.     la  Mj^h^*'^ 
H.  7. 3- b.  Kell.]  ^  H.  y/s.  p, 

[5.  In  an  avowry  for Juit^  if  the  lord  recovers  damages  for  the  pcf  Curiaiii,^ 
fuit,  this  is  a  fufficicnt  feifin  of  the  fuit.    Co.  4.  Bevil  9.  b.]        •^**'- 

6.  A  rnati  held  of  the  King  and  of  another  hrd,  and  died,  by  wUch 
hth  the  lands  came  into  the  hands  of  the  King  by  primer  feifin^  and 


kfore  livery  the  lord  got  feifin  by  the  lands  of  the  heir,  and  had  no  other 
feifn,  and  this  feifin  was  held  fufficient  feifin  to  make  avowry  ; 
per  KeUe,  Vavifor,  and  Brian,  but  Frowikc  contra.  Br.  Seifin^ 
pi.  51.  cites  13  H.  7.  I5« 

(C)     [Sejfiti]    By  whom  m  refpea  of  the  EfiaU  il 

fhsdl  be  good.    Homage. 

[i.  TF  homage  be  due  in  the  right  of  the  feme,  and  the  harm  does 
feme 

the  plea  fays*  it  fetms  that  ft^fin  of  homaga  by  the  baios  only  is  pot  goody  tafofs  it  b»  afttTthaTh^ 
hii  ifliie  by  hit  fame.-.— Fitsh.  Awmry,  pi.  54.  cites  S.  C 

[2.  But  otherwife  it  is  if  he  does  homage  after  ijfue.    1 1  H«  Br.  Avowiy* 

4.19.]  g^  45-  "^^ 

fitih.  Avowry,  pi.  54*  cites  S.  C.-«-^.  P.  admitted,  Kelw,  84.  a.  pi.  8.  Pafch.  %i  H.  j» 

[3.  SeiCn  of  homage  by  the  hands  of  a  diffeifor  is  good  to  avow.  Br.  Avowry, 
iiH.4.29.b.]  5M3-ij« 

8*  C.  ^ $.  P.  hdd  by  ftm)>-iM  PlUh,  Avowry, pk  54' ^^ ^^  C.  * S.  P.  by  ThirA. 


the  and  of 


« 


(I>)£&^« 


374  ai«rt»f^ 

(D)     [Sej/in  of^  other  Services.     [By  whom  in  fe^ 

fpe»of  Efiate.l 

Br.Avofwry,  ^j,   QEISIN  of  ferviccs  hy  the  lands  of  a  leffie  at  v/iOis  not  good 

f  ri! Vir  ^^  ^^^^  *^  ^'^^^    ^  H-  ^-  '•  ?•  3^0 

&  p. — 

tiuh.  Avowry,  pi.  8.  cites  8  H.  6«  i6.  S.  P. 

[2.  Seiiifi  of  fervices  igr  AthsmisoS  z  Ifffiefir  jean  {hall  not 
bind  the  leflbr.    2  H.  6.  2.  b.] 
Br.Avowry,       [3.  If  the  tenant  pays  the  fervices  /5^  the  lord  paramount^  this 
l!'c  a'^"  fcifin  by  his  hands  ttiiii  bind  the  mefne  &c.     8  H.  6. 17.]  ' 

S.  p.  per 

CbtL  Quod  noanegatur ;  but  fays  Quaete  inde. Fitzh.  Afdwry,  pi.  8.  cites  S.  C. 

Br.  Avowryt       ^^.  Seifin  by  the  hands  of  a  dlffeifor  is  a  good  feifin»  and  fliaD 
l**H^6^iT  1>****1*^  diffeifeey  although  he  reenters  for  the  fervices  due.    Dubi-. 
by  Strange/  tatur  8  H,  6.  1 8.] 
that  if  die 

loid  gets  feifin  by  the  hands  of  the  diiTciror  of  that  which  of  right  he  ought  to  have*  and  the  i^^\iet 
re-enterSf  the  lord  (ha!S  make  avowry  for  this  feifin,  but  as  to  any  furplufage  he  fhail  aroid  it. — Fitafa. 
Avowry,  pi.  8.  cites  S.  C.  and  S.  P.  by  Strange  accordingly. — Br.  Seifin,  pi.  12.  cites  S.  C.  aadS.  P. 
accordingly,  by  Strange. 

Br.Avowry,       [^.  If  the  difcontinuee  gives  feifin  of  the  fervices,  this  will  bind 
S'h  6  T"   ^^  \^^^%  though  he  recovers  in  aformedon.     8  H.  6.  18.] 
S.C.&S.P. 

by  Strange. — Br.  Seifin,  pi.  12.  ches  S.  C  ft  S.  P.  by  Stfangc. 

And  per  Cott.  the  donor  there  may 'make  avowry  without  any  feifin  before,  by  reafon  that  the  re- 
verfion  is  in  him.     Br.  Seifin,  pi.  ii.  cites  8  H.  6.  18.  per  Straoge. 

So  in  other  cafes  of  reverfion.      Ibiil. 

[6.  If  the  baroHy  tenant  in  the  right  of  his  feme ^  gives  feifin  of 
the  fervices  during  the  coverture,  this  will  bind  the  feme  and  her 
heirs.     12  Ed.  3.  Avowry  IP4.3 
f     ^    ■  >       7.  &  if  the  tenant  bj  the  curtefy  gives  a  feifin  of  the  fervices, 
got.  315.^  this  will  bind  the  heir.     12  Ed.  3.  Avowry  104.3 

Kelw.  84.  a.  pi.  8.  Pafch.  21  H.  7.  by  Kingfmill,  contra ;  and  fo  of  any  fuch  particular  tenant  br 
Hfe>  beeaufe  after  their  death  none  can  have  their  ellatc. 

[  37S  ]         (E)     By  whofe  Hands,     tenant  In  Right. 

[i.  CEISIN  of  fervices  by  the  hands  of  a  tenant  in  right.  Is  a 
^  good  feifin  to  avow  \  as  by  the  hands  of  a  d^eifee.    8 
H.  6. 17.  and  this  will  bind  the  difileifor.] 

[2.  If  the  tenant  aliens,  njii^a  by  bit  hands  after  is  good  before 
notice  of  the  aUenation.  8  H.  6.  17.  for  he  is  tenant  in  right  be- 
fore nonce,  and  this  iriU  bjod  the  alienee.] 

[3.  If  an  aliesimtion  be  by  fine  of  afeigmry,  and  after  the  tenant 
'ns,  yet  z  feifin  by  his  hands  in  Court  after  is  good^  becaufc 

he 


he  that  was  tenant  at  the  note  levied  ought  to  attorn.     8  H.  6. 
17.  b.J 

(F)  Seifm  iy  whom^  (hail  fervefor  others  to  avow* 

[  I .    C  EISIN  by  tenant  in  tail  is  not  fufficientyir  the  remainder  in 
^  fee  of  the  feigniory.     45  Ed.  3.  28.] 

[2.  If  zjine  be  levied  to  one  for  life^  the  remainder  to  another  Fitfh.  A- 
in  tail  of  a  manor,  if  the  tenant  for  life  takes  feifin  of  the  fer-  ▼©wry,  pi. 
vices,  this  will  be  a  good  feifin  for  him  in  the  remainder  in  tail  to  s'^*^'* 
avow.     20  H.  6.  7.  Curia.] 

[3.  So  a  fortiori,  if  the  conveyance  was  hy  deed.    20  H.  6.  7.]  Fitih.  a- 

vowry,  pi. 
1 1,  cites  S.  C. 

[4.  The  feifin  of  fcrvices  hy  an  abbot  fliall  be  fufficient  for  his  Succcflbr 
fuccefpfr  to  avow.    34  H.  6.  46.  per  Curiam.]  ^^^"7- 

fin  of  his 
^edecefior.     Br.  Avowry*  pL  15.  citct  S.  C.  Fitah.  Avowry,  pi.  #5.  cites  S.  C.  accord- 

xogly. 

Avowry /pr  relhf  after  the  death  cf  an  ahht  was  awarded  good';    for   it  was  by  prefcription. 

Quaere  by  the  coamon  law  ;  for  there  ia  fucceflion>  aod  00  defceat.     Br.  Avowry,  pi.  128.  citet 

3  H.  4.  a. 

[5.  If  z  feme  fiigniorefs  hath  fetftn  of  the  fervices  due  at  one 
time,  and  after  tahes  hufband^  and  hath  ijfuej  and  dies  before 
ether  fiiftn^  the  feifin  of  the  feme  before  coverture  is  not  fuf- 

iicient  for  the  baron,  tenant  by  the  curtefy^  after  the  death  of  the 

fee  feme,  to  avow.  Quaere,  i  Ed.  3.  6.  b.J 

(G)  In  what  Cafes  Seifm  of  one  Thing  {hall  ferve 

for  another  to  avow.     Homage. 

[i.   C EISIN  of  efcuage  is  fufficient  to  zvtmfor  relief     4  Ed.  2. 
*^  Avowry  200.  per  Scrope.]  ^ 

[2-  [&]  feifin  of  homage  ia  fufficient  to  avow  for  relief,    •13  •  5^  Tc 
H.  4.  5.  b.     20  Ed.  3.  Avowry  131.]  nurc'pi.g^. 

•  cites  13  H. 4. 

«ad  Fitxh.  tit.  Avowry,  197,— -Fitxh.  Avowry,  pi.  197.  citea  Hill.  13  H.  4.  5. 

[   376   1 

[3-  [^^]  fcifin  of  homage  is  fufficient  to  avow  for  efcuage,  Fitrh.  a- 
•  13  H.  4.  5.  b.  tempore  Ed.  i.  Avowry  220.  by  the  Jufticcs.]  ^owy,  pi. 

[4.  Seifin  of  rent  is  fufficient  to  zvovr  for  relief.     4  Ed.  2.  -s?c"** 
Avowry  200.  per  Scrope.  j 

f  5.  Seifin  of  efcuage  is  a  fufficient  feifin  ofhomagCj  becaufe  ef-  s.  P.  Br. 
cuage  draws  to  it  homage.  21  Ed.  3.  52.  3  Ed.  2.  Avowry  187.  ^""J^JJ^^* 
adjudged,  5  Ed.  2.  Avowry  209.  Adjudged  19  Ed.  2.  Avovirry  I.^^Wtah! 
224.  dubitatur.     13  Ed.  3.  Avowry  103.]  Avowry, 85. 

and  Fitsh. 
Avowry,  115.  22  E.  3.— —Br.  $eifin,  pi.  3Z.pt6s  21  E.  3.  and  Fitzh.  Avowry^  X15.  S.  P. 

Vol.  in.  D  d  [6.  Seifin     . 


[6.  Sei(in  of  rent  (hall  be  ^  fcifin  of  featfy     29  Ed.  3.  24, 
adjudged.] 
Br.  Scjfin,         7.  SeHin  tA  fealty  fuffices  to  make  anmxSrj  for  all  other  fervicts* 
SIe  r'n    ^^'  Scifin,  pi.  49.  cites  44  E.  3.  and  Fitzh.  Avowry  71. 

S.  C. Br.  Avowry,  pi.  24.  cites  S.  C. Tenant  holds  by  bomagr^  fealty^  efcuage^  andftufof 

€curt  t^ice  a  year,  it  was  refal^ed  that  fcifin  of  the  fealty  was  ftifru  of  ail  the  fei-vlccs;  for  when  the 
tenant  docs  fealty  ht  takes  a  corporal  oath  to  be  troe  and  faithful  to  the  lord,  for  the  tenements  chat 
lie  claims  00  hold  of  him*  and  that  he  will  lawfully  do  the  cuftoms  and  f^fcrrices  which  he  ought  to  do 
to  him  ;  and  it  is  obfervable  that  the  words  (being  faithful  and  true  Scq.)  are  likewife  parce!  of 
ttit  words  of  th«  homage,  and  feiftn  of  part  of  any  fervice  is  feifin  ot  the  whole,  which  U  the  reafo» 
the  lawmdces  fo  great  account  of  the  feiiin  of  the  fervices  of  homage  and  fealty.     4  Rep.  8.  a.  b, 

Mich.  17  k  18  Eli*.  C.  B.  Bevili's  Cafe. And.  57,  58,  pi.  173.  S.C.  by  the  name  of  Parker 

V.  Francis,  adjudged  accordingly,  and  fays  that  it  would  other  wife  be  very  inconvenient  i  becaufe  ic 
might  pof&bly  happen  that  one  may  not  have  feiftn  of  all  the  fervices  in  lOO  years,  for  homage  is 
<b  be  done  by  tenant  in  fee^  sir  eftate  of  inheritance  only,  and  efcus^  is  n(^  payable  annually. 

•  Ibid.  fay»  g,  Seifiil  of  z  fuperioT  fervue  i$  feifin  of  all  inferior  fervices 
iw  iTad-  which  are  incident  thereto,  as  feifin  of  efcuage  is  felfm  of  homage 
judgedPafch.  and  fealty j  and  feifin  of  homage  is  feiftn  of  fealty,  and  *  feifin  of 
1  &  a  Ph.  the  rent  is  feifn  of  fealty  where  the  feigniory  is  by  fealty  and  rent* 
c.  B*and"     Refolved.  4  Rep.  8.  b.  'in  Bevii's  Cafe. 

that  (bit  9-  It  was  lefolved  that  doing  of  homage  is  feifin  for  all  fervices 

was  adjudg-  as  ivell  inferior  asfuperior ;  becaufe  in  doing  of  homage  he  takes 
i1  *a  and^  "P^"  himfelf  to  do  all  the  fcfyices.  4  Rep.  8.  b.  in  Bevil's  Cafe> 
that  wiih  and  that  with  this  agrees  ^3  H.  4.  5.  thit  feifin  of  homage  is 
tiiia  accords  feifin  of  efcuage  which  is  fuperior,  and  of  relief  which  is  in- 

^w^  *'  lis.  ^^"^^• 

•—4  Rep,  9.        10.  Seifin  of  rent  or  ft/it,  or  other  fervice  nvhicb  is  annual,  is 

a.  the  repor-  fufficient  feiftn  of  efcuage,  homage,  ward,  relief,  herbt  fervice,  fer" 

^"t^thu*  ^'^^  ^f  ^^'^'^'^^"S  '^^  ^^^^  ^  '^^  chief  Manor  hcufe,  or  of  impaling  the 
viz.  Nota',  lord's  park,  orfuch  cafital  fervices  which  perhaps  might  not  happen 
reader,  that  in  40  or  70  years.  4  Rep.  8.  b.  9*  a.  in  Bevil's  Cafe,  and  cites 
*{.kh\«      20  E.  3.     Tit.  Avowry,  131.  S.  P. 

been  faid  \%  I  !•  ^«^  it  was  faid,  th:it  fei/In  of  one  ar.nual  fervice  is  rtot  fcfin 
to  be  in-  of  another  annual  fervice  ;  as  if  lord  and  tenant  by  fealty,  rent  of 
?"^n'^iaw^*"  ^^^'  ^"^  3  work-days  in  a  year,  feifin  of  the  woricndap,  nor 
and  not  of  feifin  of  rent  is  not  feifin  of  fuit  of  cotitt  which  is.  annual ;  for 
aduai  iVi-  it  fiiall  be  reckoned  the  lord's  folly  that  he  did  not  get  feffin  of 
c"  o/fc*h  ^^'^^  w^^  ^^^  annually,  and  it  will  be  mifchievous  to  the  tenant,- 
in  the  cafe  bccaufc  peradventure  the  work-days  were  long  fince  difchargedy 
at  bar  15  not  but  now  cannot  be  (hewn,  tt'hereupon  fuits  and  troubles  may 

a^ual  feiiin   ^^f^^  ^  3_  '^^  g^^y,g  Q^f 

ofhomajf,  ^         r     7 

nor  of  fuit  Co  the  court;  nor  feifin  of  fc<xUy  is  not  adlual  felim  of  renl. 

12.  If  a  man  recovers  rent  of  2oi.  per  ann.  and  the Jheriff' puff 
him  inpoffffion  by  id.  cfthe  money  of  the  pi  air,  tiff,  yet  aft  the  rent- 
day  the  recoverer  may  avonu  for  the  whole  2od,  and  not  only  fof 

L  377  1  ^^^^'  Per  Danvers  and  Danby.  The  reafon  feem  to  be  inafmudr 
as  he  cannot  expound  the  2d,  to  he  parcel  of  the  rent  ;  for  the  rent 
is  not  due  till  the  day,  and  yet  iliis  is  good  feifin,  tho'  it  b^ 
only  a  fum  paid  in  name  of  feifin  of  the  rent.  Bt.  SeifiQ)  pi. 
15.  cites  37  H.  6,  38. 

13.  In  avowry  for  ^ent^  alleging  the  feigniory  to  be  fealty  and 


iVhcrc  tlie 
J<r''9r»ivrj 


f<jh  im  rent. 


Vent,   tihc  lord  (hall  not  give  in  evidence  upon  hors  de  fon  >''«'  •'»^ 
fee  pleaded   that   he  has   been  feifed  of  the  rent ;  for  feifin  ff^^y^  ^"^^ 
bi     the     rent    u    no  fei/tn     vf    the  fealty^    er    of  other  fer"  i»  feifin  of 
^Ues;    per    Fitzhcrbert  and  Shelly.     Br.  Sei(in>   pi.  i.   cites  thejfea/y^ 

MM  U    Q    •>*  in   as  much 

27H.  8.  il.  ..Ac  rent 

draws  the  fealty  to  him..  Br.  Seifin,  pi.  49.  cites  13  K.  3 .  and  Fitzh.  Avowry,  103.  and  concordat  29 
E.  3.  and  Fitzli.  Avowry  250.  and  3  E.  2.  Fit«h.  Avowry,   '88.  and  good  reafon ;  for  by  grantor 

fccovery  of  tht  rent  the  fealty  Ihall  pafs. Antt  feifin  of  •  efcuage  is  feifin  of  the  homage.     Ibid. 

cites  21  E.  3.  and  Fitsh.  Avowry  115.  and  209. But  if  the /eigniory  was  iy  bomagty  ftalty^ 

4kHd  rntty  it  feems  that  the  feifin  of  the  rent  it  not  feiiin  of  homage,     Br.  Seifin»  pi.  4^;^. — < 

*Br.  Seilin,  pi.  41.  cites  S.  C. 

14.  In  replevin,  the  defendant  made  conufance  as  bailiflF  to  Hutt.  50. 
B.  who  was  feifed  of  the  manor  of  C.  and  the  plaintiff  was  ^  Eldlr- 
feifed  of  the  locus  in  quo  &c.  and  held  the  fame  of  the  faid  niam.  Trin. 
B.  as  of  his  manor  of  €•  by  efcuage,  homage,  fealty,  and  rent,  aojacs^c. 
and  alleged  feifin  of  the  rent  by  Uic  hands  of  the  plaintiff,  and  ^^^J^t^fo^ th« 
fo  avowed  for  homage  not  done  j  the  plaintiff  demurred,  be-  defendant. 

caufe  he  did  not  fliew  of  what  rent  he  was  feifed  by  the  hands  ^^'in«^ 

t)f  the  tenant,  and  that  he  fliould  have  faid,  of  what  fervices  he  jjo jj^'^c^g^ 
was  feifed }   but  judgment  was  given  for  defendant,  and  that  whitdft 
judgment  affirmed,  and  difference  was  taken  where  he  alleges  ^-  Carring- 
feifin  of  the  rent  by  the  hands  of  his  anceilor,  there  he  (hall  ^^"j  ^[^^ 
exprefs  of  what  fervices,  but  where  he  alleges  feifin  by  his  own  at  the  bar 
hands,  the  laft  pleading  is  good.     2  Roll  Rep.  392.  Mich.  21.  ^«in?  <>*" 
Jac.  B.  R.    "Whiteguift  v.  Hilderihampe.  ^ejjf^he  a- 

'vowant  faid,  that  till  the  refoludon  in  Bevil's  Cafe,  it  was  a  great  queftion,  whether  the  feifin  of  the 
rent  was  the  feifin  of  the  homage  ;  &  adjornatur ;  but  afterwarda  judgment  was  given  for  the  avow- 
aoL 


(H)     Who  may  change  the  Avowry.  TT"^ 

% — y — / 

[i.    A   ^tf/Vjf  who  hath  power  to  coUefl  rents  cannot  change  Br.  Avowry, 

-**•    the  avowry  of  his  lord,   as   by    the    acceptance  of  pi.  19.  cite* 

rent.     41  Ed.  3.  26.  b.  for  he  cannot  prejudice  his  lord.]  4i  E.  3. 25. 

Fifu:h.  and  Thorpe. Fitzh.  Avowry,  pi.  65.  cites  S.  C.  and  S.  P. Br.  Bailie,  pi.  3. 

cites  S.C  and  S.  P.  by  Thorpe  and  Finch,  for  he  has  power  to  receive  his  mailer's  rents,  but  not 

to  change  hit  tenant;  quaere,  for  it  is  not  adjudged. He  may  receive  rents  of  old  tenants,  but 

Ik  cannot  accept  new  upon  change  of  tenants ;  per  Hobart  Ch.  J.  Hob.  154.  at  the  bottom  of  tho 

Mgc. He  cannot  change  the  avowry  of  his  mafteri  relbWed.     5  Rep.  79.  a.  Pafch.  43 

Elis.  B.  R.  Pilkingcon'8  Cafe. 

[2.  A  ^«arJ//x«  cannot  change  the  avowry  of  the  heir.    48  Br.  Avowry, 

Ed.  3.  10.]  J  |;-«- 

S.  P.-  Fitgh.  Avowry,  pi.  S3,  cites  S.  C.  U  iS.  P. 

[3.  An   Infant  lord  cannot,  during  his  nonage^  change  his  Fitih.  a- 
avowryby  his  affent.     48  Ed.  3.  10.]  ^%^^^^ 

s.  Cv 


D  d  a  (I)  1^0 


37^  9l)0tDrp# 

(I)     U/xm  whom  it  irtiy  be.     Baron  afid  Feml* 

[l.    AN  avowry  fhall  be  made  upon  baron  and  feme  before  ijfu^ 
'^^  fcr  all  the  fervices  due    in    the  right  of  the  feme,     lo 
tl.  6.  11.  b.    39  E.  3.  15.    13  H.  6.  Avowry  21.     Curia.] 

•  Br.  Avofw-  j->>^  And  after  iffue  the  stvov?^ry  fliall  be  made  upon  baron  and 
otcs^S.  C.  i^^^  fir  fervices  due  in  the  right  of  the  feme,  other  than  ho- 
«nd  fays,  magc.  lo  H.  6.  24.  b.  Curia.  13  H.  6.  AvoMry  21.  Cnrla. 
No».  per      Contra*  8  H.  6.  14] 

^hen  baron  and  feme  are  feifcd  in  jure  uioris,  the  lord,  after  ifluc,  may  make  his  avowry  upo5 

the  baron  only  if  he  will. S.  P.  agreed,  that  it  may  be  upon  the  baron  only.     Br.  Avowry, 

pi.  22.  cites  43  £.  3.  Tj. 

Inrecor-  CS*  ^i?  after  iffiie  the  avowry  fliall  be  made  upon   the  barz/r 

dare,  the  only  for  homage  due  in  the  right  of  the  feme,  bccaufe  of  his 
^i^w'^  title'  to  be  tenant  by  the  cirrtefy.  10  H.  6.  24.  b.  Curia.  13 
ttfonihe       H.  d.  Avowry  21.  Curia.  18  Ed.  3.  7.] 

baron  in  [^4.  But  HU  avowry  ^r  homage  after  iffue  may  be  made  u^n 

il^',  "VJ'  ^^'^  ^^*'^"  /?W/'w^  alfo.     43  Ed.  3.  13.  J 

cau ft  Ian. {  ivji  given  in  tail.,  lendring  lol.  rent^  and  conveyed  tkr  land  to  j1.  Jfmf  of  tBf  pUimfi^^ 
and  for  the  rent  avc%ucd  ttpon  the  haron  only,  and  he  frayed  aid  cf  bit  feme  and  bad  it,  and  ihcy  came 
and  pleaded  in  abatement  of  the  avowry,  becaufe  it  was  not  made  upon  the  feme,  and  becaufchehadaid 
df  her  before,  therefore  he  was  ouded  of  it,  and  the  feme  was  alfo  ouiled,  tho'  (b&  did  not  come  till  now, 
qaod  nota ;  quoi  miror  ;  for  it  fecms  tliat  the  avowry  4s  erroneous  by  niatter  appaient,  which  is  cai!£e 

to  replead  and  to  have  writ  of  error  at  this  day.    Br.  Avowry,  pi.  "4,  cites  39  E.  3 .  15. Br.  Avowry* 

pi.  22'.  S.  P.  cites  43  E.  3.  13.  but  it  lies  not  againft  the  baioa  aloae  till  he  has  ilTur. S.  P.  but  this 

lieed  not  be  alleged  in  the  Avowry  ;  but  if  ihey  have  oo  iifuc,  the  ba-ron  and  feme  may  allege  it. 
Br.  Avowry,  pi.  27.  cites  44  E.  3.  41. llult.  50.  S,  C.  cited  acc.rJingly. 

(K)     Who  may  comfel  the  Lord  to  avow  upon  him. 

♦Br.  Avow-  [l»  TE  ^  nian  comes  to  the  tenancy  by  dijfeifm^  or  by  another 
TV,  pi.   19.  "*■   manner^  fo  that  it  be  a  fee^  and  the  lord  accepts  the pr^ 

^*^*^'s*' c  ^  rrVr/  of  him,  he  Ihall  compel  the  lord  to  avo\v  upon  him,  ^  *  41 
but  I  do  not  Ed.  3.  a6.  Contra  %  48  Ed.  ,19.  Quaere.] 

6bferve  S.P. 

there. — Fiizh.  Avowry, pi.  65.  cites  S.  C.  &  S.  P.  %  Br.  Avowry,  pi.  yi.  cites  ^  F.  j.  8.  S,  P. 

— — Fiiih.  Avowry,  pi.  03.  cites  S.  C. [Auvl  Roll  ftfcms  to  be  mifprintcd  (19).  J 

rirzh.  A-  [2.  The  very  lord  fliall  not  be  forced  to  change  his  avowry 

vowry,  pi.  ^liere  he  avows  upon  his  very  tenant  by  the  manner y  or  his  te" 
S.C.  w/j«/  by  the  manner y  unlefs  the  tenancy  comes  lawfully  out  of  the 

perfon  of  his  tenant,     20  II.  6.  9.  b.} 

•  Fitih.  A-  [•  2^  If.  there  be  tenant  in  taily  the  remainder  in  fee^  and  the 
J'e^^'^cite^s  tenant  in  tail  make  afeoffmenty  the  feoffee  fliall  not  compel  the 
S.C. Br.  lord  to  avow  upon  him.     *  41  Ed.  3.  26.  b,     ft  43  Ed.  3.  8.  h. 

Avowry,  |1.    ^  Jj.  4.  f  20  H.  6.  9-  b.] 

C  but"cms  C4'  If  tenant  in  tail  makes  a  feoffment  in  fee,  the  fdbffcc 
not  to  be  cannot  compel  the  lord  to  atow  upon  hiiYl,  becaufe  he  is  nit 
Madly s:  P.  ffnant  in  tail.     18  Ed.  3.  7.] 

j"  3^0    1         I  Br.  A  vo^Ty,  pi.  32.  cites  S.C, Finh.  Avowry,  pi.  83.  cites  S.C.— In  replevin 

one  9Li  guardian  of  the  heir  of  the  domr  in  tai/ ax'otuea  ypon  the  feoffee  of  the  tenatu '« 

Huh 
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•if/;  mn^  the  plaintiff  %L'bo  tva^  iffut  tn  tail  fltmded  the  gift  in  tail,  aTtd Benv  he  is  heir  tn  tat!^  and  coff^ 
^Imdtd  in  ahatement  of  the  avowry,  btcavfe  it  ought  to  hi  made  upon  him^  and  not  upon  the  di/cuntiHuee. 
But  per  Finch.  Perfay,  Fulthorp,  and  the  beft  opinion,  if  the  heir  in  uil  be  party,  as  here,  he  fhall  abate 
ihe  avowry,  and  ftiall  compel  the  donor  or  his  iieir  to  avow  upon  him  ;  but  it  was  agreed,  that  the  dif- 
<utttiMuee  it  tenant  in  potfetfion,  and  writ  of  ward  lies  of  his  heir,  and  ceflavit  lies  againft  him,  hut  the 
heir  In  taii  ij  tenant  in  right,  and  the  avowry  is  in  the  right,  therepre  if  t\\t  iffue  in  tail  be  party,  h« 
^<//  ahate  the  avotvry,  Br.  Avowry,  pl.<  3 1,  cites  48  E.  3 .  8.— But  Ibid,  fays,  that  fomc  held 
(hat  the  feoffee  may  compel  the  lord  eo  avow  upon  him  if  he  will,  but  then  it  feems  he  (hall  lofe  the 

revcrfion.- The  avowry  (hall  be  upon  the  feotfee. Br.  Avowry,  pi.  94.   cites  5  £.  4.  3. 

None  ihall  do  homage  nor  eoporalfervice  but  the  tertenant  or  tenant  in  fadl ;  as  where  donee  in  tail 
aliens,  yet  the  avowry  by  the  donor  fliall  be  upon  tlie  Jonee,  for  he  ii  tenant  in  ixQi.  Br.  Avowry^ 
pi.  96.  cites  7  £.  4.  27.  by  Danby  v.  Choke.  f  Fiish.  Avowry,  pi.  12.  citM  S.  C. 

[5.  If  a  man  recovers  againjl  tenant  in  tail,  he  may  compel  the  -^*^  fy  rem 
lord  to  avow  upon  him.     41  Ed.  3.  26.  b.]  l^'^^aU* 

change  his 
avowTy  without  notice.     Br.  Avowry,  pi.  T46.  cites  29  H.  8. 

[6.   [So]  If  a  man  recovers  againjl  my  very  tenant  by  default y  Ifamanre- 
hc  may  compel  me  to  a^ow  upon  him,  tho'  he  recovers  without  ^J'^"*^ 

iitle.      48  Ed.  3.  9.]  ,    tenant  by 

title, or  with- 
out title,   the   lord  muft  change  his  avo-.vry.     Br.  Avowry,  pi.  77.  cites  37  H.   6.  30.      ■     ■ 
Ibid.  pi.  II  r.  cites  29  H.  8.  S.  P.  accordingly  ;  if  the  recoveror  be  in  by  defcent. 

S9  if  one  recovers  againji  my  tenant  by  elder  title^  I  ihall  be  compelled  to  avow  upon  him  tuith. 
4utne/ice.     Br,  Avowry,  pi.  96.  cites  7  E.  4.  27. 

fy.  If  there  be  tenant  for  liftj  the  remainder   in  fee,  tenant  Br.Ceffavit, 
for  life  may  compel  the  lord  to  avow  upon  him.     45  Ed.  3.  ^'c^^^^p 

27*  b.J  But  contra 

where  the  donor  has  the  reveriion. 


[8.  If  my  very  tenant  is  dijfeifedy  yet  he  may  compel  me  to  •Br.  Avow- 
avow  upon  him.     *  11  H.  4.  29.  Lit.  106.  b.   17  Ed.  3.  64.]       cUes'i'iH  ' 

28.  S.  C.  but  I  do  notobferve  S.  P.  thtxt.—M dijjeifr  dies  jeifed,  and  his  heir  is  in  by  defcent,  I  ftiall 

lie  compelled  to  avow  upon  him  w//'63»/  notice,     Br-  Avowry,  pi.  96.  cites  7  E.  4.  27.— Ibid. 

pi.  Hi.  cites  29  H.  8, 

f  9.  If  my  ver-j  tenant  be  dijfeifedj  and  I  accept  the  fervices  from  Br.  Avowry. 
the  diffeifor,  yet  the  difleifee  may  compel  me  to  avow  upon  pi-  3 'cite* 
him.     48  Ed.  3.  9.]  tl:~ 

Fitzh.  Avowry,  pi.  8^  cites  S.  C. If  after  acceptance  of  the  dtCetfor  by  the  lord,  for  his  te- 
nant, the  d Jfetfee  re-enters,  the  lord  (hall  avow  upon  the  difleifee  without  notice,  and  ought  to  uk». 
notice  thcicof.     Br.  Avowry,  pi.  77.  cites  37  H.  6.  30.  per  Prifot  Ch.  J. 

[iQ.  If  my  very  tenant  be  dijfeifed,  and  dies^  his  heir  may  ♦  foj  .,-' 
compel  me  to  avow  upon  him.     2  Ed.  4,  6.]  «^ 

Fitzh.  Avowry,  pL  31.  cites  S.  C.  and  by  Littleton,  I  Ihall  avow  upon  his  iflue,  and  Danby  agreed 
it  to  be  true,  becaufe  I  am  not  compelled  to  take  notice  of  the  difleiiin,  nor  was  he  ever  tenant  ia 

fight  to  me ;    [but  pothing  is  faid  of  the  heirs  compelling  me  to  avow  upon  him.] Br.  Avow. 

ry,  pi.  77.  cites  37  H.  6.  ^o.  that  if  the  lord  takes  the  dilfeifor  for  his  tenant,  and  the  difleifee  re- 
enters, the  lord  Ihall  avow  upon  the  difleifee  without  notice,  and  ought  to  take  notice  thereof; 

per  Prifot  Ch.  ].  Br.  Judgment,  pi.  51.  cites  79  H.  6.  23.  S.  P.  by  Prifot. ^^ "f'fr 

feifyr  give*  in  taii  hy  fine,  remainder  over,  and  tenant  in  ;j//  dies  without  iffue,  and  he  in  remain^ 
der  re-enters,  and  the  dlffeifee  dies  without  iffue,  in  fuch  cafe  Brooke  thou? lit  that  the  lord  ought 
to  change  his  avowry  without  notice  by  reafon  of  the  fine  ;  but  othcr\^ife  onfeoffment  of  diflieifor* 
Ut  £r«  ATowrvy  pi.  34.  cites '3  R«  2. 
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And  the  hetr  «r  alienee  tf  theJiffetfwr  hy  tender  of  theferoleee,  (hall  oorapel  the^ldrd  ts  ft^v  _^__ 
him;    for  they  are  in  Ij  title,     Br.  Avowry,  pi.  39.  cites  7  H.  4.  17.— ———Br.  Entre  Co^f. 

Fl.  I  .  cites  S.  C. 
3«o  ]  . 

«  B» .  Avow-       [11,  If  the  tenant  makes  a  feoffment y  the  feoffee  cannot  con^t 
■7'  Pg  ^^*     the  lord  to  avow  upon  him  bejfore  notice.  4  H.  6.  lo.    *  8  Ed. 
&  s.  P.  ac-  4*  12.  Btit  \  afternotice  he  may  compel  the  lord  to  avpw  upon  him. 

cordinjrly.      4H.  6.  20.] 
— Fitxh.  A- 

vo\.ry,  pi.  35-  cites  S.  C.  &  S.  P.  accordingly*  hy  Markham  and  Yelverton. Br.  Avowry*  pi.  96. 

cites  7  E.  4.  27.  S.  P. 

+  Br.  Avowry,  pi.  77.  cites  37  H.  6.  30.  S.  P.— Br.  Judgment,  pi.  51.  cites  39  H.  6.  23.  S.  P- 
pcT  Prifot. 

Where  notice  is  necefiary  xtfinil  he  made  nfon  the  1and%  and  he,  that  gives  it,  ought  at  the  fame 
time  to  tender  the  arrears.     Br.  Avowry,  pi.  ixx.  cites  29  H-  S. 

ritih.  A-  ['12.  So  if  xkjc  feoffee  dies  before  notice,  his  heir  may  compel  the 

3^i^cUef  '^''^  ^^  avow  upon  him,  for  there  the  law  changes  the  avowry. 
s.  c. 4  H.  6.  20.  h.     2  Ed.  4.  6.  per  Curiam.] 

Br.  Avowry, 

pi.  93.  cites  1  E.  4.  5.  S.  C.  &  S.  P.  For  a  right  defcended  to  him,  and  the  lord  is  not  hound  to  take; 

notice  of  the  dilTeiiin,  tho'  it  is  a  tort ;  per  Danby  Ch.  J. Br.  Avowry,  pi.  15.  cites  34  H.  6.46. 

S.  P.  by  Prifot ;  for  difcent  is  a  title  in  him  in  law. 

Br.  Avowry,  [13.  If  the  tenant  a/iens parcel  of  the  hud,  yet  the  lord  fhall 
s^  C^&  s"  "^^  ^^  forced  to  change  his  avowry  without  noticertho*  the 
p.  by  Mark,  ftatute  be,  that  the  alienee  of  parcel  attendat  capitali  domino  pro 
ham  and       particula  ilia.     8  Ed.  4.  12.1 

"Yelverton.      ^  -r  j 

— Fitzh.  Avowry,  pi.  35.  cites  S.  C.  &  S.  P. 

♦  Fitih  A-  [i^.  If  the  iennfJt  aliens  in  fee,  and  dies  before  notice^  now  the 
Ir^'ches*      /?//>«^^  may  after  compel  the  lord  to  avow  upon  him.     Co!  3. 

s.  C. Pennant  66,  29  H.  8.  108.     *  2  Ed.  4.  6.  per  Curiam;  for  he 

Br.  Avowry,  cannot  avow  upon  the  heir  of  the  firft  tenant,  becaufe  nothing 
pi  93.  cites  jg  defcended  to  him.] 

S.  C.  ic  S    p.— But  during  the  life  of  the  feoffor  the  feoffee  cannot  compel  the  lori  to  avow 

upon  him  without  notice.     Br.  Avowry,  pi.  1 5.  cites  34  H.  6.  46. And  after  the  death  of  the 

feoffor  the  lord  may  avow  upon  the  feoffor's  heir  till  notice.  Ibid,  per  Moyle.  Ad  ^uod  non  fuic 
vefponfum. 

[15.  If  tenant  in  dciver  grants  over  her  eftate,  yet  the  rcver* 
fioner  ought  to  avow  upon  her.      11  H.  4.  19.] 
S.P.Br. A-       [i^.  If  the  tenant  aliens^  and  the   alienee  gives  notice  thereof 

Mo'^^tites  ^^  ^'^^  ^^^^»  y^^  ^^  alienee  cannot  compel  the  lord  to  avow 
ff2  E.  .36.  upon  him  without  tender  of  all  the  arrearages,  becaufe  if  the  lord 
But  Brooke  *  avows  upon  him  before  they  are  paid,  or  accepts  the  fervices 
feems  to  ht  ^^  ^^'^  alicnce,  he  {}»all  lofe  tne  arrearages  incurred  before  the 
whercy  «^  alienation,  inafn^uch  as  he  cannot  avow  for  tliem  upon  the 
me^thffra  e  alicnce.     Co.  Q.  Pennant  66.} 

tj  lb    ent'Tf  '^  ■* 

/«/?rj,  a>*a  vjbfr>  It  It  bild  hy  rent  tvbicl  is/everahle.     But  contra  where  the  feoffment  is  offaectU 

at:  J  thi  rerrt  rro!  f i  vet  able. 

•  >     r     ^ .  ij  tie  Lr J  accents  the  ftrvice  of  the  aUeoce  before  the  arrearages  paidt  he  will  lofe 
his  arri.:rr.gc5.     Bi.  Avowry,   pi.  ill.  cites' 29  H.  8.    • 

[17.  If  the  1  en  ant  in  chiva.'ry  dies,  his  heir  of  full  age,  hy 

w^hieh 


vAiidh  relief  is  due,  and  the  alienee  gives  milce  tliereof  to  th« 
Jord,  yet  he  cannot  compel  the  lord  to  avow  upon  him  before 
the  relief  paid^  becaufe  then  the  lord  would  lofe  the  relief.  4 
Ed.  3.  22.     Avowry  163.  per  Wilby.] 

[18.  If  the  mefne  grants  his  mefnalty  by  fine ^  though  there  is 
no  attornment  of  the  tenant y  yet  the  lord  paramount  might  avow 
upon  the  grantee j  becaufe  he  was  his  tenant  in  foB^  yet  he  was 
compellable  to  avow  upon  him.     Lit.  Attornment  131.] 

[19.  But  in  this  cafe,  if  the  grantor  dies  without  heir  in  the  [   38X    ] 
^i/J-  of  the  granteey  the  grantee  may  compel  the  lord  to  avow  upon 
him.     Lit.  Attornment,  131.  b.]  ^ 

20.  Avowry  was  changed  hy  fine  levied  by  the  tenant  fur  ^o-  Br.  Notice, 
nufance  de  droit  come  ceo  &c.  without  notice^  as  admitted  there  ;  pi-  3-  cit« 
for  the  defendant  did  not  traverie  *  the  dying  [feifcdj  in  hi?  ^"  ^^j.  ^j^ 
homage.     Br.  Avowry,  pi.  51.  cites  38  E.  3.  7.  cditiom  »«* 

(demurrantL 
but  it  feemc  it  (hould  be  (le  morant.; 

21.  Dijfeifor  nor  difcontinuee  fhall  not  compel  the  lord  to  avow 
upon  him.     Br.  Avowry,  pi.  31.  cites  48  £.  3.  8. 

22.  If  lord  and  tenant  are,  and  the  tenant  gives  in  tail^ 
remainder  over  in  fee^  the  avowry  fhall  be  upon  the  tenant  in 
tail,  as  upon  his  ver^  tenant  by  the  manner;  but  where  the 
donor  avows  upon  the  donee  in  tail,  he  Ihall  conclude  upon  his 
tenant  by  the  manner.     Br.  Avowry,  pi.  10.  cites  20  H.  6.  9. 

23.  If  a  man  gives  land  in  tail  rendring  rent,  and  the  tenant 
in  tail  aliens^  and  the  alienee  dies,  and  his  i^ue  enters,  the  donor 

JbalJ  make  avowry  upon  the  tenant  in  tail^  and  not  upon  the  iffue  of 
the  alienee  j  but  Haidon  contra^  and  that  the  avowry  fliall  be  upon 
the  iffue  of  the  alienee ;  for  otherwife  if  the  donor  avows  for 
more   fervices  than  are  due,   the  iffue  has  no  remedy.     Br. 
Avowry,  pi.  94.  cites  5  E.  4.  3. 

24.  So  if  the  tenant  in  tail  has  iffue ,  and  dies,  Qujere  ;  for  it 
fecms  that  the  donor  may  avow  upon  the  iffue  in  tail,  if  he  will. 
Ibid. 

25.  In  avowry  coparceners  made  partition y  and  agreed  that  the  If  tzooco^ 
onejhouldpay  the  rent  to  the  lord  for  all,  and  the  lord  after  avowed  ^^'jr'iSir- 
upon  him  alone,  and  alleged  feifin  by  his  hands  only,  where  he  ought  ////o«,  and 
to  avow  upon  all.  Per  Brian,  the  plaintiff  fhall  have  the  fpecial  g*'^^  «•"« 
matter  entered,  abfque  hoc  that  he  was  feifed  of  this  portion  in  ^y^^^I^{^^ 
other  manner.     Br.  Avowry,  pU  149.  cites  10  H.  7.  29.  change  his 

arowry.  Br. 
Avowry,  pi.  146.  cites  29  H.  8. 

26.  If  a  man  fells  his  land  by  deed,  indented  and  inrolled  within  Br.  Avowry, 
the  half  year,  according  to  thefiatute  ofl^H,  8.  the  avowry  is  not  Ji^J^  *c 

f hanged  wi|hou^  notice.     Br.  Avowry,  pi.  f  ii.  cites  29  H.  8. 
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(L)  la  what  Cafes  the  Lord  hath  EleSiion  upon 

whom  he  will  avow. 

[i.  TF  the  mefne  releafis  to  the  tenant ^  yet  the  lord  may  avow 
^  upon  the  mefne.     45  Ed.  3.  10.  b.] 
But  th«  [2.  The  lord  may  avow  i4pon  the  dlffeifor.     2  H.  6.  9.  b.] 

^ery  lord 

(hall  not  be  compelled  to  change  his  avowryt  unlefs  the  tenancy  comes  lawfully  out  of  the  perfon,  hii 

ttnant;  per  Norton.     Fitzh.  Avowry,  pi.  12.  cites  20  H.  6.  9. If  the  Jbeir  of  the  diffeijfte^ 

^r/>,  he  (hall  abate  the  avowry*  and  compel  the  lord  to  avow  upon  him  ;  |]for  the  heir  of  the  dif- 
feiitee  is  tenant  in  right,  tho'  the  diileifor  be  tenant  in  poiTeffion,  and  the  avowry  it  in  t^e  right] 
Br.  Avowry,  pK3i.  cites  48  E.  3.  8.  per  Finch. 

•  Fit«h.  A.       fj.  If  the  tenant  in  tail  aliens  infee^  yet  the  donor  may  avwo 

^yxH^^'  "^^^  *''"•  '9  H.  6.  61.  ♦  20  H.  6.  9.  b.  18  Ed.  3.  7.  t7 
s.  c.  Ed.  4.  28.     15  Ed.  4.  13.] 

+  Br.  Avow- 

r^,  pi.  9^.  cites  S.  C.  ft  S.  P.  by  Danby  and  Choke  ;  for  the  tenant  in  tail  is  tenant  in  fad.— 

[^Q0j  n  Fitzh.  Avowry,  pi.  ;6.  citrs  S.  C.  and  by  Littleton  and  Danby,  tho'  donee  in  tail  aliens 
^        -'in  fee.  yet  he  ihall  do  homage  to  the  donor ;  for  he  remains  always  tenant  to  him. 
Notwithftanding  fiich  difconti nuance,  yet  the  donor  Diall  avow  upon  himi  and  afterwards  upon  hij 
ifli^e^  per  Hanke.     Br.  Avowry,  pi.  46.  cites  14  H.  7.  37,  38. 

♦Br.  Avow.  [^,  [But]  if  the  donee  in  tail  aliens  in  fee,  the  lord  can  not 
cite/  A%  ^vow  upon  thefeoffecy  for  then  he  will  abate  his  own  avowry,  in 
E.3.8.  s.C.  as  much  as  he  alleges  a  gift.  *  48  Ed.  3.  8.  b.  Trebony's 
— Fitah.  A-  Avowry  14.    f  14  H.  4.  37.  b.  Contra  J  20  H.  6.  9.  b.l 

vowry,  pi. 

83.  cites  S.  C.         f  Br.  Avowry,  pi.  48.  cites  S.  C.         \  Fitzh.  Avowry,  pi.  ia«  cites  S.  C. 

Br.  Avow-  [j,  So  if  the  donee  aliens  with  nvarrantj^  and  in  afomudontht 

cjtef  14V  ^^  ^^  barred  by  a  warranty  and  ajjets^  by  which  the  tail  is  perpc- 

4.  37,  18.  tXially  bound,  yet  the  donor  ought  after  to  avow  upon  the  ijfue. 

s.c.&s.p.  14  H.  4.  39  1 

by  Hanke.         ^  *♦    ^y  J 

[6.  If  the  tenant  makes  a  feoffment  in  fee^  the  lord  may 
avow  upon  him  before  notice.  *  14  H.  4.  38.  4  H.  6.  ao. 
fS  H.  6.  17.] 

♦Br.  Avowry,  pi.  48.  cites  S.  C.  +  Br.  Avowry,  pi.  "ji.  cites  8  H.  6.  16.  S.  C— 

Fiuh.  Avowry,  pi.  8.  cites  S.  C  but  I  do  not  obfervc  S.  P.  in  cither  of  thcfe  books. 

Br.  Avowr)',       [7.  If  thc  tenant  aliens  in  fecy  the  Idrd  can  not  avotv  upon  the 

"^b^Vi^*  ««<^/^«/  tenant  for  homage y  fenltvy  fuit^  or  other  corporal  fervice  to 

s.  c.  \  '  have  a  return  for  it,  though  he  had  no  notice  of  the  alienation,  be- 

s.  P. caufe  he  (hall  not  have  thefe  fervices  of  him.     7  Ed.  4.  28.! 

Fitzh.  A-  /  t  J 

vjwry,  pi.  36.  cites  S.  C.  and  8  E.  4. 

S.  P.  ac-  [8.  If  the  tenant  aliens^  thc  lord  may  avow  upon  the^ienee  before 

K^icfbe.  3"y  Miotics  gwcTi  him,  if  he  will.  7.  Ed.  3.  33.  Avowry  147.  per 
caufcthc      Herle.] 

charge  of 

the  rent  goes  with  thc  land ;  and  he  was  likewife  of  opinion,  that  if  the  tenant  when  thc  rent  i<  ar- 
reji  makes  a  feoffment  ot  one  ir.oit".)  to  A.  and  of  the  other  moiciy  to  B.  and  afterwards  thc  tenant 
diss  without  heir,  the  lord  m&y  avow  upon  which  of  the  fcofi'ees  he  pleafe,  becau/e  each  of  them  is 

charged 
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charged  with  the  entire  rent,  Ire.    Kelw.  x  13.  pi.  45*  Cafus  Incerti  temporit.-*— See  litt.  f.  457, 
and  Ld.  Coke's  Commentaries  upon  it. 

9.  Where  two  coparceners  of  land  held  ty  fuit  of  Court  maJtepar^ 
iiiiofii  and  the  one  aliens  to  one  his  party  and  the  other  aliens  to  another 
his  party  the  lord  may  diftrain  which  he  pleafes^  and  avow  upo^ 
him  only ;  for  upon  fevcral  tenants  a  man  fhall  not  make  joint 
avowry,  and  if  the  one  makea  the  fuit  it  difcharges  the  other^ 
and  he  may  plead  it;  per  Skip.  Quod  nemo  negavit.  Br. 
Avowry,  pi.  69.  cites  24  £.  3.  34. 

10.  Where  there  are  lordy  mefne  and  tenant ^  the  lord  may  avow 
upon  the  mefne  for  homage ;  for  he  is  tenant  in  faEl.  Br. 
Avowry,  pi.  ^6.  cites  7  E.  4.  27. 


(L.  2)     Who  may  avow. 

I.  T  F  a  man  feifed  in  jure  uxoris  leafes  for  years y  rendrtng  reni^ 

^  and  Hitfetne  dies  without  ifftte^  by  which  he  is  not  tenant 

by  the  curtefy,  yet  he  Ihall  avow  for  the  rent  till  the  heir  has 

entered  J  per  opinionem.    Br.  Avowry,  pL  123.  cites  9  H.  6. 

2.  If  rent  is  referved  upon  equality  of  partition,  and  the  parcener  [  383    1 
grants  it  over,  the  grantee  may  diflrain  and  make  avowry  for  the 

rent  as  well  as  the  parcener  himfelf ;  for  it  is  a  rent-charge  of 
common  right.     Br.  Avowry,  pL  133.  cites  21  H.  6.  16. 

3.  If  the  tenant  of  the  king  diesfeijedy  his  heir  may  di/lrain  and 
wtake  avowry,  and  take  the  profits  till  office  be  founds  quod  non 
megatur.     Br.  Avowry,  pi.  141.  cites  3  H.  7.  3. 

4.  In  trefpafs  the  defendantjuftified  for  damage  feafant ;  the 

defendant  faidy  that  the  plaintiff  had  nothing  in  the  land,  unlefs  by 

fufferance  of  J.  S.  and  the  opinion  of  Keble  was,  that  he  may 

juftify  for  damage  feafant,  but  Vavifor  contrsu     Br.  Avowry, 

pi.  86.  cites  4  H.  7.  3. 

5.  If  a  chapel  and  manor  is  united  to  the  college y  there  ought  to 
be  attornment  before  the  college  can  make  avowry  for  thefervices  due 
to  the  manor,     Br.  Avowry,  pi-  150.  cites  1 1  H.  7.  8. 

6.  Cefty  que  vie  cannot  make  avowry  for  damage  feafant,  but 
in  name  of  the  feoffees,     Br.  Avowry,  pi.  63.  cites  15  H.  7.  3. 

7.  But  where  the  King  has  the  profits  of  any  land  by  reafon  of 
putlawry  in  aBion  perfonal,  he  may  juftify  for  adion  perfonal, 
and  have  trefpafs ;  for  he  has  interefl  in  the  land ;  quod  nota. 
Ibid. 

8.  In  avowry  by  the  heir  in  tail  the  cafe  was,  that  tenant  in 
tail  of  afeigniory  \i2A  purchafed  landy  and  made  feoffment  with  war^ 
rant  J  of  the  landy  and  had  iffucy  anddiedy  and  affets  defcended,  and  the 
iffue  aiflrained  and  made  avowryy  and  well  per  Brian  and  Keeble  ; 
for  the  feieniory  was  only  fulpended  by  the  unity  of  pofleflion, 
and  the  dilcontinuance  and  the  warranty  did  not  go  but  to  the 

l^nd.     Br.  Garranties,  |>L  82»  cites  16  H.  7.  40. 

».   •        «  •  ■   • 

(M)  Uptn 


38j  SbOtDt^. 

(M)     Upon  whofTiy  and  for  what  Thing  It  may  be 

made. 


tr.ATowrry,  ^i.  JF  thc  tenant  infeoffs  another y  the  lord  ought  to  avcnv  upon 
1. 30.  citei  1  ^^^  feoffor  for  the  arrearages  before  thc  feoffment,  and  not 


s.  P.  does     upon  the  fcofiFec.     47  Ed.  3.  4-  b.] 

not  clearly 

appear. Fitsfa.  Avowry,  pi.  Si.  cites  S.  C.  and  S.  P.  accordingly. So  forfuitdae  be- 
fore the  feoffmeAt ;  per  Moylc ;  for  the  feofiee  may  tender  amends ;  for  the  fuit  cannot  be  made  af- 
ter thc  Court  ended.     Br.  Avowry,  pi.  96.  cites  7  E.  4.  27. 

But  after fe'.ffm<nt^  mud  no  notice  madty  the  lord  may  difl  rain  for  homage  ^  and  avotv  npon  the  feoffor 

for  the  homage  ,*  but  upon  the  matter  of  the  feoffment  (hevm,  the  lord  Ihall  not  have  homage  oi  kim, 

nor  the  lord  fliall  not  render  damagest  and  he  (hall  not  have  fealty,  nor  other  corporal  fcrvice  «f  thc 

feoffor ;  for  he  cannot  fwear  to  do  the  fer^ices  for  the  land  which  he  has  not ;  but  the  avofwy  for 

the  rent  arrear  u  good  uptn  the  feoffor  wfh^iut  notice.     Ibid. 

Br.  Avow-  [2.  [So]  If  the  tenant  infeofFs  another  without  notice^  the  lord 
cites  s  C*  ™*y  ^^^^  upon  the  koSorfor  the  arrearages  after  the  feoffment 
ic  s.  P.  ac-  till  notice.    Dubitatur  47  Ed.  3;  4.  b.] 

cordingly. 

But  after  notice  he  fliall  avo^^-  upon  thc  feoffee,  if  he  tenders  thc  arrean^Si  but  act  otherw]fe.~v 
Fitxh.  Avowqr,  pi.  82.  cites  S.  C.  &  S.  P.  accordingly. 

•Br. Avow-  [j.  I  may  avow  upon  the  dijfeifor  of  my  tenant.  *  3  H.  6, 
7-Pl:7;     II.     20H.  6.  9.  b.] 

cites  S.  C.  ^        -*  ^ 

but  S.  P. 
^oet  not  appear^ 

r  384  3  4.  The  lord  ihall  diilraln  and  avow,  becaufe  the  tenant  hold^ 
of  him  to  find  him  a  houfe^  and  to  find  his  court,  and  did  not  do 
it,  and  a  good  avowry  and  tenure,  and  was  not  put  to  the  quod 
permittat.  Quod  nota  bene.  Br.  Tenures,  pi.  83.  cites  Fitzh. 
Avowry  167.  Tempore  E.  i. 

5 .  Avowry  was  made  fi^r  amercement  in  a  leet.  Br.  Avowry, 
pi.  12.  cites  41  £.  3.  26. 

'    6.  For  fome  things  the  avowry  (hall  be  t/pon  the  difcontinuee,  as 
for  relief  for  the  alienation  j  for  this  is  chiefly  upon  the  alienee, 
and  the  alienor  fhall  not  pay  it  5  per  Perfey.    Br.  Avowry,  pi.  3 1  • 
cites  48  E.  3.  8. 

7.  If  lord  and  tenant  are,  and  the  rent  is  arrear,  and  the  tenant 
makes  feoffment,  and  xht  feoffee  leafes  to  the  feoffor  for  years  or  for  Irfej 
and  int  feoffee  gives  notice,  and  after  the  beafis  of  the  feoffor  come 
upon  the  land  by  efcape,  the  lord  may  difirain  them  for  the  arrears 
due  before  the  feoffment,  notwithftanding  the  notice  by  fome, 
qu^re.     Br.  Avowry,  pi.  127.  cites  48  E.  3.  34. 

8.  Avowry  was  made  by  leffor  upon  tenant  for  life,  for  rent  re^ 
ferved  tip^n  the  leafe  as  upon  his  very  tenant.  Hank,  faid  the  avow- 
ry ihall  not  be  upon  him  but  as  upon  his  very  tenant  by  the  man^ 
Iter ;  for  it  ihall  not  be  upon  him  as  upon  his  very  tenant,  but 
where  he  is  tenant  infecfimple  or  fee  tail.  But  it  feems  that  where 
the  remainder , in  fee  is  over,  that  it  is  otherwife.  Br.  Avowry* 
pi.  36.  cites  2  H.  4.  24. 

9.  Avowry  for  relief  after  the  death  of  an  abbot  was  awarded 
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good ;  for  it  was  by  prefcription.  Quaere  by  common  law ;  foi: 
there  is  fucceiBoni  and  no  defccnt.  pr.  Avowry,  pi.  128.  cites 
3  H.  4.  2. 

(N)    In  the  Name  of  whom  [or  by  'what  Name\  it 

fhall  be  made. 

[[1.  TF  a  bar<m\t  feifed  ofafeigniory  in  the  right  ofhisfeme^  the 
»  ■■•  conufance  ought  not  to  he  made  for  rent  as  bailiff  to  the  baron 
only,  but  as  bailiff /0  both.  12  &.  2.  Avowry  88.  Contra  13 
H-  4.  Avovnry  198.] 

[2.  If  there  ht  leffee  for  years  rendring  retitj  znA  x)\t  reverjion  Cro.  J.44t, 
^fcends  upon  a  feme  covert  y  and  after  the  rent  is  arrear,  and  the  y  gJiienL^ 
baron  diftrains^  and  the  leJTee  brings  a  replevin^  the  baron  ought  to  s\  C.  ad- 
avo^u  in  the  name  of  himfelf  and  his  nvife^  and  not  in  the  name  of  judged  «c- 
himfelf  only ;  for  the  avowry  is  to  be  made  according  to  the  re--  ^^^  \l^ 
n)erfiony  which  is  in  the  feme.     Mich.  15  Jac.  B.  R,  between  (hewed  tfac 
Wife  and  Bennet^  per  Curiam  5  but  they  adjudged  this  good,  be-  «ruth  of 
caufe  that  he  faid  that  he  diftrained  for  rent  due  in  the  right  of  j!,*tT*M4 
the  feme  (but  *  quxre  how  this  could  make  it  good).]  did  aver  the 

life  of  the 

feme*  and  fo  the  diftrefs  well  taken,  and  the  rent  due  unto  him* 

*  This  quaere  of  Roll  being  cited,  Twifden  J.  faid,  that  it  may  be  Roll's  opinion  was  fo  when  he 

was  a  ftudent ;  that  his  private  opinion  mu£t  not  warrant  or  controul  us  here;  and  (hat  it  had  been 

adjudged  that  the  hulbaod  aJone  may  avow  in  rigl^tofhis  wife.     Mod.  273.  pi.  25.  Trin.  29  Car.  /• 

B.  R* 

([3.  In  an  ajjtfe  offovent  dijirefs  againfl  the  baron,  who  is  feifed  Br.  Avow- 
tf  /»  feigniory  in  the  right  of  his  feme,  the  baron  may  juJUjy  the  J[jg/*s\  cl 
taking  of  the  diftrefs  for  fealty  and  fuit  of  court  in  his  own  name,  and  that  in 
iho*   foe  hath  had  no  iffue  by  nis  feme.     27  Aff.  51.     Ihtfame  r   ngj   ] 
Uw  for  rent.]  fuchcafethe 

banm  may  diftrain  and  avow  in  his  own  name  for  all  the  fervices  unlefs  for  homage.  ■  Br. 

Affixc,  274.  [ij^.]  cites  S.  C.  but  S.  P.  does  not  fully  appear..  Fitah.  Aflife,  pi.  257.  citec 

$.  C.  and  S.  P.  feems  admitted. 

Xa.  But  he  can  not  luftify  the  diftrefs  for  homage  before  iffue  Br.  Avow- 

hi.   27A(r.si.j     '     '  •"        ^  ^Jts'l: 

Sc  S.  P.  ad- 
mitted.  Br.  Affifc,  pi.  274.  (273)  cites  S,  C.  and  S.  P.  feems  admitted — : Fitih.  Avow- 

rf»  P^'  ^57*  c^'^^  ^>  ^'  ^  ^'  P-  ^(imitted. 

[c.  If  by  the  cuflom  of  a  court-haron  the  homage  of  the  Court  hath  Cro.  J.  436.. 
ufea,  time  out  of  mind  &c.  to  eledi  afupervifor  of  the  common  be-  \^^j^^  ^ 
longing  to  the  tenants  of  the  manor  &c.  and  a  fupervifor  is  Kcbic- 
ele£led,  who  takes  the  cattle  of  one  of  the  tenants,  and  impounds  Await, 
fbem  by  the  fame  cuftom,  becaufe  he  hath  furcharged  it ;  in  re-  ^'^^^ 
plevin  againft  him  he  cannot  avow  the  taking  as  fupervifor  in  his  that  it  ought 
evon  name  upon  this  matter,  becaufe  he  does  not  claim  any  in-  ^  ^«  *?v-^* 
tcrcft,  but  only  as  fupervifor.     Mich.    15  Jac.  B.  R.  between  Sf^hTthAe 
Stevens  and  Keblethwaite,  adjudged  upon  a  demurrer j  which  in-  freehold, 

tratur  Hill.      14  Jac,  Rot.  ao6.J    *  andoffome 

.     •*  r  com- 
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commoner,  but  not  in  his  own  right,  and  that  <b  ^a^ht  the  common  pounder ;  iMit  peradveDtaie 
that  cannot  be  any  good  caufeof  juftification  to  make  an  avowry  to  have  retuniy  wherefore  it  wai 
adjudged  accordingly. 

f^^ \       [6.  An  avowry  is  not  good  in  the  right  of  one  executor^  where 

fo\.  319.  ^  there  is  another  executor  not  named.     12  K.  2.  Avowry  88.] 
'  7.  Lord  and  tenant  by  chivalry  y  the  tenant  leafed  for  life  and  dicdy 

the  heir  within  age^  the  lord  feifed .the  wardy  the  lord  may  diftrain. 

and  make  avowry  in  his  own  name  for  the  rent  refervcd  upon  the 

leafe.     Br.  Avowry,  pi,  137.  cites  1 1  Aff.  6. 

(O)  In  what  Cafes  it  is  to  be  made  uponfome  Perfon 

in  certain.     And  in  what  not. 

Br.AvowTjT,  [i,  JF  an  avowry  be^r  homage j  renty  or  other  fervicey  it  ought  to 
S*  C^and^*  ^  made  to  fome  perfon  in  certain.     14  H.  4.  3.] 

S.  F,  Fitzh.  Avowry,  pi.  60,  cites  S,  C,  and  S.  P. 

[2.  If  an  avowry  be  made/cr  reliefs  it  ought  to  be  made  upon  the 

heir  of  him  upon  whofe  death  the  relief  is  claimed.     34  Ed.   i  • 

Avowry  233.  Adjudged.] 

Br.  Avowry,       []j.  But  if  an  avowry  htfor  a  fine  for  aVuenation  upon  a  aiflom 

s.C*&S  p!  ^^^  every  tenant  ought  to  pay  a  fine  for  every  alienation,  this 

— rjtih.       ftaH  not  be  made  upon  any  perfon  in  certain,  but  upon  the 

Avowry,         CVlftom.       I4  H.  4.  3.] 
pi.  60.  cites  \ 

w.  V«.   CC  O.   A. 

Br.  Avowry,       [4^  So  if  an  avowry  be^Z^r  a  rent-charge y  it  fliall  not  be  upon 

accordingly. ~"-FJtzh.  Avowry,  pi.  6».  citet  S.  C. 

Though  the  J.  21  //.  8.  cap.  1 9./  3.  Upon  a  replevin  fued^  ah  avowry  may 
th^^aST's  ^^  made  by  the  lordy  or  conufance  and  juftification  by  his  bailiff  or  fer^ 
r  ^86  1  '^^"^y  ^P°^^  '^'^  ^^^^i^  holden  of  the  f aid  lord y  without  naming  any  perfon 
general,  yet  certain  to  be  tenant  thereof,  The  like  law  alfo  upon  every  Hvritfued 
allneceff^ry  of  fecond  deliverance. 

incidents  are        "^ 

intcniled,  and  therefore  the  avowant  muft  allege  feiitn  by  thff  hands  of  fomebody.  9  Rep.  36.  ■. 
in  Bucknairs  Cafe,  by  the  reporicr,  and  citrs  27  H.  8.  4.  b.  accordingly;  but  fays,  that  (he  ancient 
form  of  alleging  rcifm  (hall  not  be  altered,  and  therefore  the  avowry  ihall  be  made  generally  iince  the 
ilatute  of  52  H.  S.  cap.  2.  as  il  was  ufcd  to  br  before ;  but  the  plaintiff  in  bar  of  the  avowry  may  plead, 
neuriqucsfeific  within  40  years  &c  and  with  this  accords '1  Mar.  Br.  [Avowry],  pi.  107.  and  D,  15  Eliz. 
34^*  l3I  ^'  b*  P^'  toi]-  ^"^  if  the  lord  by  the  xi  H.  %.  alleges  fcifin  in  his  avov^Ty»  and  avows  thcdif- 
trefftas  within  his  fee  and  Icignlory,  and  not  upon  any  perfon  certain,  in  fuc.h  avowry,  every  plaintiff 
in  the  replevin,  be  he  tcruor  or  oiherwifc,  may  have  every  anfwcr  to  the  avowry  which  is  fufficient* 
and  likrwife  (hall  have  aid,  and  all  other  advantages  in  the  law;  and  it  is  no  exception  now,  that 
he  is  a  ftranger  to  the  avowry,  for  being  made  on  no  certain  perfon,  either  nobody  or  every  bojy  is 
aflranger,  and  with  this  accoids34  K.  8.  tit.  Avowry.  Br.  113.  17  H.  %.  4.  b.  and  20.  b. — — 
Upon  this  ftatute  t\\c(z  4  points  are  to  be  obferve^;  tft.  That  the  lord  has  ftill  ele^ioHt  either 
to  avow  according  t^  the  common  law,  or  by  force  of  the  Ilatute,  by  reafon  of  the  word  (may).  adly» 
albeit  the  purview  of  the  act  be  general,  yet  all  heceiTary  incidents  are  to  be  fupplied,  and  the  fcope 
and  ^nd  of  th';  acl  to  be  taken  ;  and  thernorf ,  though  he  need  not  make  his  avowry  upon  any  perfoq 
certain,  yet  he  muft  allege  feifin  by  the  hands  orfonic  tenant  in  certain  within  40  years.  3dly,lf  the 
T'07/ry  be  made  according  to  the  ftatut^i  every  plairUifTin  the  replcvin|0r  2d  deliverance,  be  h^ 
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termor  or  other,  may  bav€  every  anfwer  to  the  avowry  that  is  AiflScient*  and  alfohave  aldiond  eyery 
ether  advantage  in  law  (dtfclaimer  only  except),  for  difclaim  he  cannot,  becaufe  in  that  cafe  the 
avowry  is  made  upon  no  certain  perfon.  4thiy,  Where  the  words  of  the  ftatute  be  (If  the  iord  dif- 
tram  upon  the  lands  and  tenements  holden)  yet  if  the  lord  comes  to  diftrain,  and  the  tenant  chaies 
hi&  beafts,  which  were  within  the  view,  out  of  the  land  holden,  and  there  the  lord  diftrains,  albeit  the 
fliftrefs  be  taken  out  of  his  fee  and  feigniory  in  that  cafe,  yet  it  is  within  the  faid  ftatute ;  for  injudg- 
ment  of  hw  the  diftrefs  is  lawful,  and  as  riVien  within  his  fee  and  feigniory,  and  this  ftatute  beiac 
aaadc  to  fupprefs  frauds  is  to  be  taken  by  equity.     Co.  Litt.  26^.  b. 


(P)  Juftification.  [Tn  what  Cafes.  And  In  what 
Cafes  Avowry.  And  by  whom.  And  what  Jhall 
be  recovered^ 

[l.  TF  the  aviyivant  ought  to  have  the  thing  for  which  he  took  the  Br.  Juftifi- 
-*-  difirefsy  though  his  ejlate  be  determined  after  or  before  the  ^UeT's^^c! 
diftrcfs,  yet  he  may  avow,  becaufe  if  he  juftifies,  \itfball  not  have       ..Br.  A^ 
a  return^  and  fo  lliall  not  have  the  thing  for  which  he  diftrains.  vowry,'pr. 
,9H.6.4...    Curia.]  ^  ^^'^-p^ 

accordingly.— —Fitzh.  Avowry,  pi.  10.  cites  S.  C.  and  S.  P.  accordingly. ^ — S.  C.  cited  Arg- 

Mar.  104.  in  pi.  178.  Trin.  17  Car.  in  Cafe  of  Laws  on  v.  Coorx,  which  cafe  vndA^  gjrdntft  of 
a  rent'cbargt  in  fee  diftrains  for  arrears,  and  then  ffratiu  the  fame  over.  Quaere  if  he  may  avow  ?  Oh 
the  one  fide  it  was  argued,  that  the  avowry  depends  on  the  inheritance  which  is  gone  by  the  grant* 
and  that  he  ought  ta  have  jufti&ed  to  excufc  himfelf  of  daauge«,  and  took  a  difference  hetween  tHe 
a£t  of  God  and  of  the  party,  as  where  cefty  que.  vie  &c.  dies,  the  arrears  are  not  loft,  but  othcrwife  in  tht 
cafe  of  a  grant,  as  hare^     But  it  was  faid  on  the  other  (ide,  that  where  there  is  a  duty  at  the  time  erf 
the  diftrefs  he  fhall  avow,  and  not  juftify,  and  at  leaft  it  turns  the  avowry  irito  a  juftification  in  thta 
cafe,  fo  as  you  (hall  not  make  trcfpaftbrs  of  us,  but  that  we  ma/  well  juftify  to  fave  ouv  damages^  and 
cited  21  £.  4.  36.     The  Court  all  agreed,  that  at  leaft  tlie  avowry  ii  turned  iato  ajutlifioatiMi;  ici.  0 
adjomatur.  Mar.  103.  pi.  178.  Trin.  17  Car.  Lawfon  v.  Cooke — Not^,  that  it  was  faid,  that  if  any 
one  Jl^rainx  Jfir  a  ten(j  and  before  tbe  at'o-U'ry  the  (flate  upon  v/bick  it  is  referred  dcterm'ttes^  the 
avowry  (ball  be  as  ifthaeftate  had  coHtinucd;  for  the  avowant  is  to  have  the  rent  uotwithftandihg. 
But  if  the  diftref$  wercy<>r  a  perfcnulfer^ice,  then  the  defendant  muft  have  a  fpecial  juftificSition; 
for  he  cannot  have  that  fervicc  ia  fpecie  when  tliC  cftatc  is  determined.  Vent.  250.  Mkh.  25  Cv«  2: 
B.  R.  in  Cafe  of  Wildman  v.  Norton. 

[2.  As  \i2,  man  takes  a  diftrefs yJr  rent  referved  upon  a  leafefor  So  if  it  be  • 
jearsy  and  after  accepts  ajttrrender  of  the  land,  yet  he  may  avow,  fo^ufc  or 
occaufc  he  is  to  have  the  rent,  notwithftanding  the  furrender.  if  the  term 

19  H.  6.  4 1 .  Curia.  J  forbears 

expires. 
Br.  Juftification,  pi.  6.   cites  S.  C.  per  tot.  Cur.  except  Afcue, — Br.  Avowry,  pi.  %%.  cites  S.  C. 
ao4  S.  P.  accordingly.^ FTtzh.  Avowry,  pi.  10.  cites  S.  C.  and  held  accordingly,  per  tot.  Citr. 

[3.  &0  if  the  rent  be  refer\^ed  upon  a  leafeper  outer  wV,  and  afr  [  387  ] 
■ter  the  rent  incurred,  cejly  que  vie  dies^  he  in  the  reyerfion  may  B''-.  J«ftifi- 
avowj  though  the  eftate  be  determined,  becaufe  he  is  to  have  the  ^^^s^c^ 

rent.    19  H,  6.  41  .J  per  tot  C«r. 

except  Af- 
cue.— Br.  Avowry,  pU  53.  cites  S.  C.  &  S.  P.  accordingly. — — — Fitih.  Avowry,  pi.  10.  citei 
S.  C. 

[4.  But  if  the  diftrefs  was  lawful^  hut  by  a  matter  ex  poflfaBo  he  Br.  Avowry, 

is  not  to  have  the  thing  for  nvhich  the  diftrefs  was  ntade^  there  he  §  *c  ^&  "" 

Ihall  not  avow,  but  may  juftify,     19  H.  6.  41.]  s!  P.  ac- 

cordingly. 

tr.  }uftifi«siioOf  pi.  6*  cites  S.  C.  k  S.  P.i^f  iub.  Avotvry,  pi.  10.  cites  S.  C.  ic  S.  P.  accordingly. 


-387  ^botiMt. 

Br.  Juftifi-  t<'  ^-rif  the  hrd  dtftrains  for  homage^  and  after  i/,  thmi  ought  ti 
titers '^cf*  ^  bomagf,  dies  J  and  his  executor  fues  a  replevin^  the  lord  ought  to 
pertDtCur.  juftifyj  becaufe  the  homage  is  gone  by  his  death.     19  H.  6;  41.] 

except  Af- 

cue.^— Br.  Av«wry,  pi.  53.  cites  6.  C.  ic  S.  P.— -^Fitih.  Avowry,  pi.  10.  cites  Sa  C.  fr  S.  P. 

[6.  But  tfxht  lord  dtftrains  for  homage,  and  sJter  the  tenant  id^ 

feoffs  arranger  of  the  land,  yet  the  lord  may  avow,  and  (hall  not 

juftify  }  for  htfball  recover  bis  homage  againft  him.     41  Ed.  3. 

Avowry  70.] 

Br.  Avowry,       j-^j^.  Jf  ^^c  tenant  makes  a  feoffment,  and  after,  before  notice^  tie 

\'^  i/*"*  ^^^ d'tflraim  for  homage,  yet  he  fliall  not  avow  upon  the  firil tc- 

6.  P.  ac-      nant,  but  (hall  juftify,  for  htfhall  not  recover  the  homage  againft 

fc*M*"*!^—  him,  becaufe  he  was  not  his  tenant  de  faElo  at  the  time.     41  Ed.  3i 

F^tthT  A-     Avowry  79.  2  R.  2.  Avowry  85. 7  Ed,  4, 28.} 

towry,  pi.  36*  cites  S.  C.  &•  S.  P. 

Br.  Avowry,  f  g.  s^t  in  this  cafc,  if  the  lord  av6ws  for  homage  before  he  bath 
1!  c!  &***'  ^^^^^  ^^  ^^^  feoffment,  yet  this  w/7/  excufe  him  of  damages,  ha  he 
S.  P.  -per      ihall  not  have  a  retarn.     7  Ed.  4.  29.] 

Moyle. 

Fit»&.  Avowry,  pi.  36.  cites  S.  C.  Se  S.  P.  Accordingly,  by  Pigot. 

Br.  Avowry,       [p.  If fuit  ofconrt  be  arrear,  and  after  the  tenant  aliens  in  fee,  yet 

ll  cV^**  ^^^  ^^^  ^'"^y  ^^^^  ^^^  ^^  ^^*^*  ^^  ^^^^  amends  for  it.  7  Ed.  4; 
«'.  P.  ac.      28*  per  Moylc;] 

cordtngly, 

per  Moylc— -Fiteh.  Atovry,  pi.  36.  cites  S.  C.  biitl  do  hot  oSferve  S.  P.  there. 


...^  [10.  If  i[y  the  cuflotn  of  a  court-iaron  the  homage  hath  tUed  io 
Tfvi.  3»o;  ele3  afupervifor  of  the  common  of  the  tenants,  which  hath  u^d  by 
^'  »  ■  ^  the  cuftom  to  take  the  cattle  <uhich  furcharge  the  common,  and  im^ 
See  (N)  pi.  pound  them ;  in  a  replevin  againft  the  fupervifoi:  he  bannot  by  this 
^^nSi*"'*  cuftom  avow,  as  fupervifor,  the  taking  the  cattle  which  forcharge 
ilieit.  common^  but  ought  to  juftify,  becaufe  he  claims  no  intereft  to  him- 

felf     Mich.  15  Jac.  B.  R.  between  Stevens  and  Kebblethnvaite,  ad- 
judged upon  a  demurret,  which  intratur  Hill.  14  Jac.  Rot.  2o(.] 
Kote  the  [1 1»  In  a  recaption  the  defendant  fliall  not  make  an  avowry,  as 

vii.defe'iidit  ^^  ^  replevin,  hyitfhalljuflify  the  taking  &c.  as  in  trefpafs  \  for 
vim  &  inju-  in  a  recaption  the  plaintiff  Jbalt  only  recover  damages  for  the  con- 
£"&"*"*-  ^^P**  which  the  defendant  hath  done  contrary  to  law,  and  not 
quid  eft  in^    for  the  taking  of  the  cattle,  nor  for  the  detaining  of  them.    F. 

.    ^miteiDptum  ^*  72*  (B)] 
domini 

Regii,  ft  ejus  mandatum.    F.  N.  B.  72.  (B)  in  the  new  notes  there  (b)  cHes  3S  E.  3.  31. 

Br.Tref-  [i2r  A  commoner  may  juftify  the  taking  of  cattle  of  a  ftranger 

paft,  pi.        upon  the  common,  damage jeaf ant.     15  H.  7.  13.  b.J 

174.  cites  » 

6.  C.  ft  S,  P. Br.  Commoner,  pi.  40.  cites  S.  C.  ft  S.  P. Br.  Avowry,  pi.  86.  cites  4 

H.  7.  3.  that  it  was  agreed  by  the  juftices,  tluU  if  a  man  hascosmoa  in  cemin  land  be  cannot  tate 
Ibe  beahi  of  a  ftrange  r  damage  fcaiint. 

a  [13.  \Ant\ 


fij.  l^fiJ]  A  commoner  may  avokv  the  taking  of  the  cattle  of  Br.  Tref. 

ft  ilranger  upon  the  common  damage  feafant,  though  he  can  have  ^*'^l^ 

no  a£^ion  of  trefpafs.     15  H.  7.  13.  b,    Brooke,  Common  354  s^c.^^ina 

cites  24  Ed.  3. 42.  (Quxre  where  this  is.)]  24 E.  3-  ac- 

cordingly^. 

Br.  Common,  pi.  36.  (3^)  cites  alfo  5  H.  7.  1.— — — Ibid.  pi.  40.  (39.)  cites  15  H.  7.  15. 

Br.  Avowry,  pi.  63*  cites  S.  P.  a^  agreed  15  H.  7.  12.  by  Frowicke  Ch.  J.  and  allthe  juf- 

tices,  and  cites  24  £.  3.  42.  accordingly.  / 

In  avowry  for  damage  feafant  the  plaintiff  chimed  common  appendant ;  the  defendant  alhgti 
unity  ofpojpffion  in  the  one  land,  and  the  otbety  after  time  of  memory  ^  and  a  good  plea  per  Cur.  Br^ 
Avowry,  pi.  65.  cites  24  £.  3.  25.  35. 

£"14.  Btit  one-  tenant  in  common  cannot  avow  the  taking  of  the  Jo-  %^'i' 
cattle  of  a  ftfanger  upon  the  land  damage  feafant,  without  making  P**^*  ^'^^'' 
him/elf  bailiff  or  fervant  to  his  companion.     Fafch.  8  Car.  B.  R.  b.  R.^Anon. 
between  Lam/bead^  i^Iziti^aSj  atid  Leate  and  Rotuel,  defendants^  ad-  feemsto  be 
fudged  upon  demurrer,  I  myfelf  being  of  counfel  with  the  de-  ?;  ^*  ^^^^ . 

Vi  't  rr«-i^'T»^ft-i  Noy  moved 

fendant.     Intratur  Tr.  7  Car.  Rot-  8 10. J  that  it  was 

not  good, 
becaufe  it  was  not  in  the  realty  as  for  renti  in  which  cafe  an  avowry  may  be  in  the  name  oi  one  te- 
hant  in  common  atone  dc  feparatim,  but  this  is  only  in  the  perfonalty  for  damage  feafant,  and  damage* 
only  to  be  recovered,  and  return  af  the  diftrefs,  and  the  other  tenant  has  intereA  in  it  as  well.as  the 
avowant,  and  fo  the  avowry  ought  to  be  in  his  name,  and  to  make  cognisance  at  bailidftothe  other 
tenant  in  common,  and  of  this  opihionwas  all  the  Court,  abfente  Richardfon,  and  judgment  nifi  Sec^ 


captte 

fiufance  ought .-  —  ... — , « ,  — . .^..  «««  «v»«iwui  e 

cootra  ;  for  «  tenant  in  common  may  folely  defend,  and  he  only  may  take  a  diftreft,  and  although 
his  avowry  is  by  way  of  action,  yet  he  may  jutlify  it;  but  becaufe  he  fhewed  not  in  the  conufaare 
what  eftare  the  devifor  had  at  the  time  of  the  devife,  but  only  that  he  was  feifed  df  the  land,  it  ^as 
held  to  be  ill,  and  therefore  adjudged  for  the  plaintiff.  Cro.  £«  5^0.  pi.  60.  MicX^  3S  ^  39  £Ii7» 
C.  B.     Willis  v.  Fletcher. 

15.  In  replevin  againji  2,  ihc  one  avowed  for  himfelfy  and  juf- 
tifiedfor  his  companion^  and  the  plaintiff  prayed  procefe  agairfft  the  - 
other  who  did  not  appear,  and  the  Court  denied  itj  for  he  is^out 
of  Court,  by  reafon  that  the  other  has  juftified  for  him  ;  qiiod 
nota  per  Cur.     Br.  Avowry,  pi.  33.  cites  49  E.  3,  24. 

1 6.  In  avowry  the  plaintiff  may  difclaim  ;  but  if  the  defendant 
makes  jtifiijicatuiny  and  not  avowry^  there  the  plaintiff  cannot  dif-' 
(;1aim.    Br.  Juftification,  pi.  10.  cites  9  E.  4.  28f. 

17.  In  replevin  xhf:  plaintiff  counted  that  the  defendant ^  fiich  a 
day  &c.  took  his  horfe  in  Cambridge y  in  a  place  called  the  Market" 
place,  &c.  The  defendant  avowed,  becaufe  IV.  C,  was  feifed  of  three 
acres  in  fee,  and  held  them  of  J.  B.  gratidfaiher  of  the  defendant,  by 
homage,  fealty  and  efcuage,  arid  a  hawk  by  theyeat,  &c.  2i,nA  conveyed 
the  Jeigniory  to  the  defendant,  and  that  the  plaintiff  has  the  ejlate  of 
the  f aid  W,  C.  in  ha^an  acre,  parcel  of  the  three  acres,  and  that  the 
hawk  was  arrear  after  the  death  of  the  grandfather  by  20  years,  by 
nvhich  he  di/f  rained  for  the  ZO  hawks,  and  as  he  was  chaftng  the 
horfe  to  the  pound  he  efcaped  into  the  market-place,  which  is  the  fame 
taking  of  which  the  a6lion  is  brought,  and  avowed  upon  the  plaintiff 
as  upon  his  very  tenant,  and  a  good  avowry  by  all  the  juftices,  and 

Jhall  not  be  put  to  a  juflif  cation  ;  for  they  were  always  in  his  pof- 
feflion  after  the  firft  taking,  not withftanding  the  efcape,  and  it  is 
good  for  all  the  20  hawks ;  for  every  parcel  of  the  three  acres  is 

charged 
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charged  with  the  whole  fervice.  And  per  Catelby  J.  the  tenant 
(hall  be  now  charged  of  one  hawk  for  me  half  acre,  for  a  hawk 
cannot  be  fevered,  and  therefore  every  parcel  ihall  be  charged  of 
the  whole.  Quod  non  ncgatur.  Br.  Avowry,  pi.  i  ro.  cites  22 
£.  4.  36. 


MRhb^  (  QJ  Upon  vih2it  Plea.  [And  though  he  fhall  not 
« there  is  havc  retum.l 

no  (QJ  It  i»  .  -■ 

made  To 

fctre.  [  I .  JN  replevin  againjl  A,  and  B.  if  jf.  pleads  non  cepit^  yet  B,  may 

make  conufance  in  the  right  of  A*  and  avow  for  himfelfi  for 
B.  (hall  not  by  the  plea  of  A.  be  ouiled  of  his  advantages.  14 
Ed.  3.  Avowry  118.] 

[2.  [5^3  I^  21  replevin  againft  A.  and  B.  if  A.  pleads  non 
cepit,  yet  B.  may  make  conufance  in  the  right  of  A.  and  C  for  B. 
fhall  not  be  oufted  of  his  advantages  by  the  plea  of  A.  14 
£d.  3.  Avowry  1 1 8.  adjudged.] 

[3.  [&]  In  a  replevin  againji  the  lord  and  his  bailiffs  if  the  lord 
pleads  non  cepit y  the  bailiff  may  avow  for  rent  in  the  right  of  the 
lord,  though  he  fhall  not  have  a  return.  1 7  Ed.  3.  72.  b.  ad- 
judged. 15  Ed.  3.  Avowry  107.  adjudged.  D.  STEltz.  246.  70. 
admitted  for  damage  feafant.  18  Ed.  3.  53.  adjudged,  contra  14 
Ed.  3.  Avowry  1 1 8.] 

•  In  reptc-       [^j.  But  in  this  cafe  he  mayjujiify  without  doubt.      17  Ed.  3. 

t^^^    72.  b.   18  Ed.  3.  53.  b.    *  22  H.  6.  52.  b.  53.3 

pleaded  that 

ne  prift  pas,  and  the  other  juftificd  in  right  of  him  who  pleaded  ne  prift  pas»  and  it  was  held  cleiriy 
that  if  the  juft location  be  found  for  him,  yet  he  Ihakl  not  have  return,  becaufe  he  in  whofe  righu 
&c.  pleaded  ne  prift,  &c.     Br.  Replsvint  pi.  lO.  cites  22  H.  0.  5a.  Fltah*  Repierin,  pi.  S. 

cites  S.  C.  ft  S.  P.  accordingly.  0 

[5.  In  a  replevin,  if  the  dfendanifav  that  he  took  it  in  another 
placey  and  that  this  is  ancient  demefne^  he  may  avow  the  taking 
there,  although  he  fliall  not  havc  a  return  if  it  be  found  for  him, 
becaufe  the  Court  hath  no  jurifdiftion.  21  Ed.  3.  7;  5i.Gon'* 
tra  21  Ed.  3.  51.] 


(R)  Pleadings  in  Avowry/ 

r  '^*f  !•  TN  replevin  the  defendant  made  conufance  as  bailijfofthe  lord 

(for)  in'^all  forfervices  arrear.  The  piaintijfffaid  that  before  the  takings  the 

the  edi-  lorj  leafed  the  feigniory  to  7.  N.  for  T^  years ^  which  yet  continues; 
tions;  but  judgment,  &c.  and  a  good  plea.  *  Quaere  if  he  ought  not  to  fay, 
xnifp'r^'tcd  "cforc  thofe  fcrviccs  due  &c.  and  auo  that  he  attorned  to  the 
forjiquaere.)  Icffce.  Br.  Avowry,  pi.  66.  cites  24  E.  3.  45. 
In  replevin,  2  In  replevin  the  defendant  pleaded  to  the  sjuriif  and  to  have  return 
thcdefen-  made  ovowry^  and  fo  it  appears  often  elfewhere,  and  that  the  ijfue 
^^l^l^ll^'^"^  fhall  come  upon  the  plea  to  the  writ.  Br.  Avo^rry,  pi.  1x9.  cites  ii 
uktftg  VfM    H.  O.  3^* 
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i^  4iiither  places  and  traverfid  the  place  where,  &c.  per  Cur.  this  Is  not  fnouglif  for  he  muftgo  on 
and  make  an  avowry  to  have  a  return*  thougk  fuch  avowry  is  only  a  fuggeftion  to  bring  f  ^  i 
him  within  the  ftatute  of  H.  8.  for  damaget.     i  Saiki  94.  pi.  4.  Hill.  8  W.  3.  Anon.      L   3V®    J 

3.  In  zvowTYf  hcaufi  A.  was  ftifed  and  granted  to  him  a  rent-^ 
charge y  or  leafed  and  avo^vedfor  rent  refervedy  it  is  a  good  plea  that 
at  the  time  of  the  leafe  or  grant  the  leflbr  or  grantor  had  nothing  in 
the  landi  quodnota ;  per  Rede  Ch.  J.  Br»  Avowry,  pi.  82.  cites 
21  H-  7.  25. 

(S)  Pleadings  in  Avowry  for  Damage  feafant* 

2 .  TN  avowry  yir  damage  feafantj  if  amends  he  offered  upon  the  taiing 
or  after  the  return  awarded,  the  fujfficiencf  of  it  Jhall  be  tried 
per  pais  J  and  diis  feems  to  be  in  acfion  of  detinue  after  return 
awarded,  and  in  the  fame  avowlry  where  the  tender  was  offered 
upon  the  taking  of  the  beads ;  and  fo  fee  that  he  who  has  return 
has  not  gained  property,  but  only  a  pledge.  Br.  Avowry,  pi.  46* 
cites  14  H4  4*  2* 

2.  In  replevin,  the  defendant  faid,  that  the  place  at  the  time, 
&c.  was  the  franktenement  of  J*  N,  who  leafed  to  him  at  will,  and 
be  diprainedfor  damage  feafant,  and  the  plaintiff' faid,  that  it  was 
bis  franktenement,  and  not  the  franktenement  of  y,  N*  and  the  defen- 
dant had  aid  after  iffue  joined,  and  not  before.     And  fo  fee  his 

franktenement  pleaded  in  avowry  &c.     Br.  Avowry,  pi.  1 1 7.  cites 
10  H.  6.  26. 

3.  In  replevin,  the  defendant  faid,  that  he  was  fetfed  of  a  clofe 
called  B.  unde  locus  in  quo,  fafr.  //;  his  demefne  as  of  fee,  and  took 
the  heafls  damage  feafant,  and  this  awarded  good,  notwithftanding 
that  he  did  not  purfue  the  ancient  form,  vi2.  that  the  place  is  his 
franktement,  &c.  for  Moyle  faid,  this  is  the  beft  form  ;  for 
franktenement  refts  in  three  forts,  and  therefore  more  uncertain. 
Br.  Avowry,  pi.  72.  cites  9  E.  4.  28. 

4.  In  replevin  by  A.  the  defendant  faid,  that  the  place  when,  S.  P.Br.A« 
&c.  is,  and  time  out  of  mind  was,  4  acres  of  land  which  were  his  ^owry,  pi. 

franktenement,  ahd  he  found  the  heafls  there  damage  feafant,  and  took   h '7^'^"  " 
them,  and  admitted  for  a  good  avowry  as  well  as  if  he  had  faid  s.  p.Br.  a- 
that  he  was  feifcd  in  fee,  and  diftrained  for  damage  feafant.    Br.  vowry,  pi. 
AvoviTV,  pi.  105.  cites  21  E.  4.  5.     And  the  fame  agreed  in  the  ^*e.  ^l'^' 
Cafe  of  WiMBisH  in  the  time  of  H.  8.  well  argued,  and  21  H.  7. 
>2.  and  M.  4  E.  6.    Quod  nota. 

•  r.  \vi  avowry,  the  plaintiff  faid,  that  the  land  adjoined  to  the 
high-'Way,  and  was  open  for  want  ofinclofure  of  the  tenant,  and  that 
he  chafed  his  beafts  in  the  high-way^  and  they  efcaped  in,  and  the  de^ 
fcndant  took  them,  and  the  plaint i fffrefbly  purf4ed,  and  did  not  allege 
prefcription  that  the  tenant  ought  to  make  the  hedge,  and  yet  well. 
The  defendant  faid  that  they  were  there  by  two  nights,  and  no  plea 
without  traverfing  the  efcape  or  the  frejb  ftiit ;  for  the  one  of  them 
%ught  to  he  traverfed,    Br.  Avowry,  pT.  135.  cites  15  H.  7.  17. 

Vol.  III.  ^  c  ^-  Avowry 


J  Saik.  9f.       5.  Avowry  for  damage  fcafant  ///  iis'  eommdn,  btit  alleged  m 
rdudVcdacl  /ii/j!r<j^tf /»  A/iw/f ^  tWs  13  nought ;  bccaufe  he  cannot  diftrain  a 
cordingly.     ftrangcr's  cattle  without  alleging  a  particular  damage  tohimfeif* 
3  Lev.  i04.Pafch*  35  Car.  z.  C.  B.  Woolton  v.  Saker. 

C  391  ]    C^)  Pleading*  in  Avowry  for  Homage^  Fealty, 

Kent,  Suit  of  Court,  and  other  Cafuai  Services; 

s.c.&s.p.   I.  TF  an  avowry  be  made  for  rent,  and  it  appears  by  the  party'a 
Saund^''^^-  ^^^^^  f hewing  ilynf  part  of  it  rs  noi  yet  dt/ey  yet  the  avowry  i* 

^fjG.-l— 11  good  for  the  refidue,  and  firail  not  abate  in  toto.     1 1  Rep.  45.  Ik 
But  ftc  tit.  in  a  nota  by  the  rqx)rtcr  in  Godfrey*s  Cafe-r 

Replevin 

(Mj  pi.  6.  and  tUe  sM>te&  ilkre. 

2.  Avowry  for  an  intire  rr^nt  referred  on  a  Icafc  of  lands,  part 
in  poffeffion,  and  part  in  revcr/Ion,  See  D.  256.  b.  257.  a*^pl.  11. 
JMich.  8  &  9  Eliz.     Anon. 

3.  A.  feiied  in  fee  graft  ted  a  rtnt^harge  to  B.  and  afierMfarif 

nlietied  the  Invih  to  J.  S, B,  in  replevm  avotvcd  for  th'e  tent- 

The  alienee  repHedy  that  tiGthitig  pajfed  by  the  grant.  It  was  held 
per  tot.  Cur.  to  be  no  plea,  nor  can  any  iflue  be  joined  tipon  it ; 
but  he  fhould  have  f;iid,  that  ne  granta  pas  by  the  deed;  for  thd 
rent  was  not  then  in  being,  becaufe  it  was  created  by  the  grant, 
and  it  cannot  properly  be  faid,  that  nothing  palled  by  the  deed, 
the  thir.g  not  being  then  in  efl'c.  2  Le-  13.  pL  2i.  19  Eliz* 
C.  B.  Stewasd's  Cafe. 

4.  Exception  was  taten  to  a  ccnufance  for  rent,  bccaufe  the 
elaufe  of  entry  and  dijirefs  in  the  detdy  upon  oyer  of  it,  differs  fnm 
/ji^  claufe  of  entry  and  dlilrefs  alleged  in  xh^  conufance ;  foria 
the  conufance  it  is  faid,  it  fliould  be  laivfu!  to  enter  and  diftrain 
if  the  rent  luere  unpaid  and  behind  ^^r  any  of  the  feafis  nvhereon  if 
was  ducy  that  is,  at  any  feaft  that  ihould  firft  happen  after  the 
death  of  ^.  and  D.  for  the  rent  did  not  commence  before. 
But  by  the  deed,  if  the  rent  were  behind  at  any  of  the  feajisy 
the  entry  and  diftrefs  is  made  to  be  lawful  for  iit  during  the  joint 
lives  cfC.  and  D.  and  during  their  joint  lives  it  could  not  be  be- 
hind^ for  It  commenced  not  till  one  of  them  were  dead  ;•  fo  as  the 
fenfe  muft  run,  that  if  the  rent  were  behind,  it/hculd  he  la^vful  t^ 
dUiriiin  during  the  joint  lives  of  C  and  D.  which  was  before  \\ 
could  be  behind  ;  for  it  could  not  be  behind  till  the  death  of  on^ 
of  thern^j  therefore  thofe  word*  (during  their  joint  natural  lives/ 
being  infenjible  ought  to  be  rejeBed ;  for  words  of  known  fignifiC2-» 
tion,  but  fo  placed  in  the  context  of  the  deed,  that  they  make  if 
repugnant  and  fcnfelefs,  arc  to  be  reje£led  equally  with  wordt 

•  of  no  known  fignJflcation.     Vaugh.  173.  Hill.  23  &  24  Gar*  2* 

C.  B.  Crowley  v.  Swindles^ 

5  •  An  avowry  washer  a  relief  upon  the  tenure  for  fealty  y  rent,  and 

fuit  of  court y  and  good  without  mention  of  the  relief  becaufe  it  iS 

not  parcel  of  tlie  tenure,  but  a  flower  incipient  to  every  tenure  in  fo- 

cagc^ 


^JjQtptg.  39^ 


t    ■* », 


eage,  yet  one  need  not  plead  it  fpecially,  and  fet  forth  a  title  to  //,• 
for  though  perhaps  it  mFght  Jiavc  been  releafedy  or  there  riiight 
have  been  Tijpecial  refcrvation  ivitk^ut  felief^  this  fliall  not  be  ://- 
tended  unlefs  fhewn  of  the  other  fide,  becaufc  it  is  incident  of 
common  right ;  per  Cut.  3  Lev.  145.  Mich.  35  Car*  2.  C.  B»  Free- 
man V  iBooth. 

6.  To  an  avowry  for  rent  the  plaintiff  cannot  plead  defon  tort  ^^^J^^ 
§lemefne  ahd  trdverfi  thai  any  thing  was  in  arrear^  but  ought  to  ^J  l^  and* 
plead  riens  arrear.    Ld*  B.aym«  Rep»  64 1»  Hilh  la  W*  3*  Horn  the  notc« 
V.  Lewin.  ^'^^^ 

(U)  Pleadings.     Avowry.     In  what  Cafes  there 

muft  be  an  Averment. 

«      r 

I.   TN  avowry  J^r  tent  granted  by  tenant  in  tail,  the  defendant  Jointentnta 
^  §ught  to  aver  the  Itfe' of  the  tenant  in  tail.     Br.  Avowry,  ^JJj^^/i^* 

pL   134.  cites  15  £.  4.  8»  termarried, 

and  levied 
a  fine  thereof  to  a  ftranger,  who-  rendered  it  back  again  to  them  in  tail  {  they  had  llfue  three 
daughters*  tlie  hufl>aiid  dted«  and  the  widow  married  a  fecond  hufbandi  and  he  and  hi»  wife 
levied  a  fine,  and  took  back  the  manor  xn/fttrial  tail i  then  the  fecond  hulband  maJt'a  Itttfef^ 
jtcn  •fihe  maKory  and'  the  Ujffee  dijiraifitdi  a-  copyhmlder  for  rent»  m^o  brou^kt  a  replevin*  apd  (be 
defendant  avowed  the  takings  but  aid  not  aver  tDc  life  of  the  l^Jjor^  and  for  that  reafoo  it  wai  held 
Ul.     Cfo.  Eliz.  504.  M4ch.  38  &  59  Elix.  B.  R.  Laughter  v.  Uumfries* 

i-  Replevin  of  taking  m  D»  the  defendant  avowed,  htcaufe 
the  plaintiff  held  of  the  defendant  by  hotnuge  10  s.  rent,  and  to  find  a  ^ 

man  one  day  to  reap  his  corn,  when  hefhall  be  required,  and  fir  the 
rent  atrcar  and  the  not  finding  of  the  man  upon  requefl,  he  avowed : 
and  note  that  he  ought  to  fay  that  fiach  a  day  before  harveft  he 
rcquefted  him,  and  the  plaintiffdid  not  come,  and  for  fuit  of  court 
that  fuch  a  day  before 'the  court  he  was  fummoncd  to  corhe  to  the 
court,  and  did  not  come.    Br.  AvouTy,  pi.  89.  cites  pH.  7'.  2a. 

3-  *Th€  executor  of  a  grantee  of  a  rentot  reverfion  expectant  upon 
an  eflaXefor  life  may  not  avow  his  diftrefs  without  an  averment, 
that  the  arrearages  incurred  after  the  death  of  the  tenant  for  life, 
adjudged.    Heath's  Max.  37. 

(W)  Where  there  muft  be  a  Profert  or  Monflrai^j 

of  Peeds. 

f .  TN  avowry,  the  defendant  fhewed  that  thefervices  of  one  tenant  ^r.  Scifin, 
-^  were  granted  to  J,  N.  by  fine  in  tail,  the  remainder  to  him,  s^'cZ-Ibt! 
and  that  the  tenant  in  tail  was  feifid  of  the  fervices,  and  died  without  Monftrans, 
iffue^  and  efter  he  was  feifed  ^fealty,  and  for  thefervices  arrear  he  P^-  «*•  c'^cs 
pvowedi  Belk.  faid  he  did  not  fliew  any  thing  of  the  remainder,  ^J^^^^  in 
nor  pofTefilon  of  the  fervices,  except  llie  fealty,  where  he  ought  remainder 
to  fliew  it  of  the  remainder,  as  in  formedon  \  put  per  Thorp,  he  madeavo^ 
Jias  ihcwed  feifin  of  the  fealty,  which  is  feifin  of  all  the  fervices  ;  Ye^tw^L 
hy  which  they  were  at  iffue  upon  another  matter ;  and  fo  J3rooke  out  (hewing 

E  e  a  fay« 
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any  thing  of  fays.it  fccms'hcTC  that  in  awwry  a  man  fiiall  flicw  deed  ox  tlvc 
?^  The '"     '^^^  ^^  remainder f  utilefs  he  has  been  in  pojfejfion^  quod  nota.     Br. 

avowry  was   AvOwry,  pi.  24.  citCS  44  E.  3.   11. 

awarded 

|[ood«    quod  nota ;   notwith (landing   that  he    ought  to    (hew  deed  in  firmedon    in    remainder. 

Br.  Monftransypl.  22.  cites  45  £.3.  28. 

2.  In  avowry  the  defendant  (hewed  how  he  recovered  damages 

and  had  the  land  in  execution  ^j^  ^l^gi^^  and  fo  poiTeiled  demifed  t$ 

the  plaintiff  for  years  rendring  10  /.  rent,  znd  for  fo  much  arrear  he 

avoivedf  and  the  plaintiff  prayed  that  he  might  fhew  the  record ; 

and  the  beft  opinion  was  that  he  need  not  fhew  it,  for  the  effeBis 

r   293   1  ^^'  leafe^  and  to  this  the  plainttfffhall  anfwer^  and  not  to  the  record^ 

and  therefore  it  is  in  vain  to  mate  him  fliew  it ;  and  the  other 

fhall  anfwer  to  the  leafe,  but  he  need  not  (hew  the  record.    Br. 

Monftrans,  pi.  10,  cites  34  H.  6.  48. 

So  •fbaiiiff      J.  Where  one  of  a  corporation  diflrains  damage  feaf ant ^  he  can- 

vftbektng    ncyX.  juftify  as  fervant  without  wr/V/V/g- of  the  corporation,  5w/ he 

deed,  and  is  may  fnake  conufance  OS  bailif  withont  writing.    Br.  Avowry,  pi.  3. 

nottravcrfa-  citcs  26  H.  8.  8.  per  Cur. 

We  if  he  be 

bailiif  or  nott  if  he  for  whom  he  diffaraini  agrees  to  it,  iquod  nota.     Ibid. 

4.  If  a  man  in  an  avowry  conveys  a  good  e/late  io2y  and  onere^' 
leafes  to  the  other^  it  is  not  good  without  (hewing  of  a  deed  in  that 
cafe.     "Winch.  72.  Wharton  v.  Hide. 
%.  C.  cited         5,  In  replevin  the  defendant  avowed  for  rent  granted  12  E.l, 

Ch"r*H*b   ^^^'  ^^^^  "^^  ^^^  ^^*^  (\ctdf  upon  which  it  was  demurred,  and  held 

-o,*,      ^  '  that  the  not  pleading  the  deed  of  rent  here  (liewn  in  court,  or 

hie  in  curia  profert,  is  matter  of  fubftance,  and  not  aided  by  the 

27EHZ.  Mo.  885.pl.  1243.  Trin.  ^3  J^^'     Heard  v.  Baficcrvillc. 

6.  In  fecond  deliverance,  the  defendants  made  conufance  as 

bailiffs  to  the  wafer  and  governors  of  Chri/Ps  Hofpital^  isfc.for  thai 

they  are  a  corporation^  andfeifed  in  fee  of  the  place  where ^  in  the  right 

of  the  hofpital ;  upon  demurrer  it  was  objeftcd  that  the  conu^ 

fance  was  ill,  becaufe  it  did  not  fct  forth  how  incorporated^^  nor  Joy 

per  eoruih  praccptuniy  nor  fhew  any  writing  ;  but  adjudged  that  this 

avowry  is  good,  becaufe  the  incorporation  is  but  an  inducement 

to  the  alleging  the  feifm  in  them,  therefore  need  not  be  (hewn, 

nor  need  he  alleG:e  any  precept  in  writing.     3  Lev.  107.  Mick. 

34  Car.  2.  C.  B.  Manby  v.  Long. 

(\V)  Pleadings.   The  Form  of  an  Avowry  at  Com- 
mon Law, 

I.  TlifOWBR  AY  avowed  the  takin;?  goods  &c.  :n  the  place, 

^^^   &c.   becaufe  he  had  a  houfe  and  a  carve  of  land  in  W.  h 

which  he  has  common  appendant  in  the  plare^  &c.  and  becaufe  hc 

found  the  beafls  of  the  plaintiff  there ^  which  were  levant  andcouchant 

in  P^  which  vill  does  net  ujtcr^^ommon  there ^  nor  chafe  nor  re-chsfe^ 

but 


but  were  feeding  and  trampling  his  common  ;  he  avowed,  fee.  * 
for  damage  feafant  in  his  common,  and  it  was  not  denied  but  that 
the  avowry  is  good.     Br.  Avowry,  pi.  64.  cites  24  E.  3.  42. 

2.  Where  there  are  2  difireffisy  and  the  one  avows  for  rent  dm 
to  hinty  and  the  other  for  rent  due  to  him^  there  both  avowries fhail 
abate f  becaufeboth  cannot  have  return.  Br.  Retorne  de  Avers, 
pi.  I.  cites  2  H.  6.  I. 

3-  In  avowry  the  defendant  alleged  feifin  by  the  hands  of  J,  N,  But  he  c2a 
que  efiate  the  plaint j^  has  in  the  tenancy^  and  well  per  judicium^  T^^^^l^^ 
Br.  Avowry, pi.  7.  cites  3  H.  6.  1 1.  /Jchai^ic 

in  tbejd^ 
gmiotyj  pte  ejfate  be  has  in  the  fti^Tory  ;  for  thii  is  his  title,  and  the  teaucy  it  the  tide  of  th» 
plaintilf  by  34H.  8.     Note  the  divcifity.     Ibiii. 

4.  In  recordari  the  defendant  avowed,  becaufe  the  King  is  feifed  S.  C.  dtedS 
•fthe  caflle  of  C.  in  right  of  his  duchy  of  Cornwall  to  which  he  has  ^f'  P'^' 
20/.  rent  out  ofthevilt  of  D.  to  be  paid  yearly  at  Michaelmas^  of  m9n"«CW'eI 
which  rent  the  King  and  all  the  Dukes  of  Cornwal  have  been  [  394    1 
feifed  time  out  of  mindy  by  the  hands  of  the  rtftants  and  reftdents  q{  the 
fame  vill,  and  that  they  have  ufed  to  di^  rain  for  the  arrears  of  it  time 
cut  ofmindy  by  which  for  the  rent  arrear,  &c.     The  defendant  as 
bailiff  of  the  King  confefled  the  taking,  &c.  and  prayed  aid  of  , 

the  King,  and  there  it  was  agreed  that  in  avowry,  conuiance,  • 
&c.  iciCin  fhall  be  alleged  by  the  hands  of  fome  perfon  certain,  but 
as  here  becaufe  it  was  by  the  hands  of  the  inhabitants,  and  the 
fei/in  by  the  hands  of  the  one  is  feifm  of  all ^  and  commonalty  cannot  be 
named,  therefore  by  advice  of  all  the  Court  the  conufance 
was  awarded  good,  and  the  aid  granted.  Br.  Avowry,  pi,  71. 
cites  4  H.  6.  29. 

5-  Where  the  lord  avows  upon  the  heir,  he  need  not  to  fhew 
if  tie  rent  was  arrear  in  the  time  of  the  anceflor  or  in  the  time  of  the 
heir  ;  for  the  lord  may  avow  and  charge  the  laud,  though  it  wa$ 
in  the  time  of  the  anceflor.  Br.  Avowry,  pi.  15.  cites  34  H.  6. 46- 

6.  Contra  for  rent  arrear  in  the  time  ofthepredeceffor  of  the  lord.  Ibid. 

7.  If  a  man  diftrains  20  beajls,  and  the  plaintiff  fues  replevin  but 
cf  10,  yet  the  defendant  /ball  mate  avowry  for  20,  otherwife  he 
cannot  have  return  of  all  j  notaper  Prifot.  Br.  Avowry,  pi.  16. 
cites  35  Hp  6.  40. 

8.  In  replevin  by  one,  the  lord  by  grant  for  years  avowed  upon  thi 
plaintiff  and  another  for  certain  fervices,  as  upon  his  tenant  by  the  man'^ 
ner,  and  admitted,  and  well,  as  it  feems.  Br.  Avowry,  pL  98. 
«ites  1 2  £.  4.  2# 

9.  A  man  may  avow,  innfmuch  as  the  plaintiff  held  of  him  20 
tfrn'/of  land,  whereof,  &c.  by  hotnage,  fealty,  ana  efcuage,  &c.  and 
allege  feifin  of  the  fervice,  &c.  and  well,  notwithitanding  that  he 
did  not  fay  that  he  held  of  him  as  of  his  manor,  &c.  Br.  Tenures, 
pi.  4 1,  cites  19  £.  4.  9.  per  Cur. 

10.  The  defendant  avowed  for  that  he  was  feifed  of  the  place  Carth.  ^ 
where,  and  fo  juftificd  the  taking  damage  feafant  j  and  upon  de-  ^^^'^^^ 
murrer  this  avowry  was  held  ill  bv  all  the  Court  5  for  he  ought  to  ^"  ** ' 


IdA"^^  fit.  forth  of  what  eftate  he  ivas  felfed  :  and  Powell  J.  faid  it 
would  nave  been  ill  on  a  general  demurrer.  2  Lutw.  1231- 
Trin*  8  W.  3.  Siiundcrsv.  Hufley. 


(X)  Surpliifage  in  Avowry, 

Ont  tvow-  I,  JF  the  !ord  di/lrainx  a  horfe  for  rentfervice  and  refit^charge  out 
^rtlc/a^'j  ^fone  and  the  fame  land^  and  the  tenant  pleads  nothing  ar- 

rent -charge  TCar,  Ind  it  is  foufid  that  the  one  rent  is  arreavj  and  the  other  not^ 
u  not  go^,  the  lord  (hall  have  return  of  the  horfe,  and  yet  fliall  render  da- 
warb^dMc  ™^g^  f*^*"  ^^^^  other.    Quod  nota*     Br.   Avowry,  pi.  6.  cites 
•ftnd  not  the  2  H.  6.  I.  and  3  H.  6.  44. 

he  may  avow  Ivrtaking  fo  many  bsafls  for  rent-fervice,  and  To  many  for  rent-€l]arge»  and  gobd ;  per 
Coke  Cii.  J.     Roll  Rtp.  35.  at  the  end,  Pafch.    a  Jac. 

If  an  a'vt.Kury  be  aiade/tr  rcnt^  and  it  a[ffciri  by  the  party's  own  (hewine:  thai  fart  of  it  U  tut 
yet  dme^  yet  the  avowry  is  good  for  the  reft,  and  (haU  not  abate  wholly.  J  r  Rep.  45.  b.  to  Godfrey's 
Cafe.*-^.  C.  &  S.  P.  cited  S<iund.  '  '^. — Rut  if  one  avows  for  %  things,  and  it  appears  by  his  own 
Ihrwing  ^at  he  hath  right  biit  to  one,  the  avowry  (hall  abate  for  the  whole.  Roll  Rep.  ^3,  34.  Arg. 
But  C«kc  Ch.  J.  held  that  A  a  man  has  brought  action  for  2  things,  and  it  appears  that  he  has  no 
caufe  of  adion  tor  part,  nsr  ever  can  hive,  there  the  avowry  (hall  not  abate  bat  for  part  only  ;  but 
if  1^  may  have  a^icnof  another  nature  for  part,  or  may  have  remedy  hereafter  for  part,  there  the 
ivholeihali  :(bate  ;  and  th»t  there  is  a^iOtjKr  divcriity,  viz.  where  the  party  confedes  that  hehasna 
caiWe  of  a£lioii  (or  part,  there  the  whole  (hall  abate  ;  but  where  it  is  found  by  verdii^,  it  (hall  not. 
ibtd.  77.  in  Cafe  of  BuMen  v  Godfrey,  S.  C. 

r  nnf  1  In  avowry  for  rent,  after  judgment  for  the  avov^Ant*  error  was  brought,  for  that 
C.  395  J  f0rt  ^J  thertnt  Ucumt  du<  after  the  di^rejs  taktfi,  it  being  roaJc  3  days  before  Mi- 
chaelmas, and  the  dctendont  avowed  for  that  Mkhelmas  rent.  Per  Cur.  This  is  nlught,  becauib 
the  judgment  in  replevin  is  to  hjivea  return  irreplevifable,  (i.  e.}  that  he  (hall  hav*  the  diftrefs  as 
a  pledge  til!  all  the  rent  is  paid,  and  that  was  more  than  was  due  at  the  time  of  the  liitirefs  taken,  ar.d 
therefore  the  avowant  ought  to  have  abated  his  avowry  quoad  Michaelmas  rent,  and  taken  judgment 

for  the  reft,     2  Salk.  jSr.  pi.  2.  Mich.  9  W.  3.  B.  R.   Richards  v.  Cornfbrth.- %  Mod.  363, 

S.  C.  and  judgment  rcvcrfcd,  nifi. — But  the  defendant  gettin^his  avowry  amended  in  C,  B.  the  roll 
was  amended  here  in  B.  K.  and  fo  the  error  was  cured.     2  Salk.  580, 

Bulft.  nj.         2.  A.  feifcd  in  fee,  granted  a  rent-charge  to  M.  his  daughter, 

b  Yclver-  '^^^  ^^^^  ^"'^S  ^^^^^^^  •^*  ^^^^ted  P.  and  afterwards  P.  diftrained 

tun  J.  the  ^fid  avoivcd  for  the  rent  fo  arrear^fitppoftng  in  the  avowry  that  the 

rem  by  the  fame  iiMS  arrcar,  and  not  pard  to  the  faid  P,  and  his  wfe.     It  ix'as 

"ow'^dur  "  nioved  that  it  was  ill,  bccaufc  it  appears  that  it  cannot  be  due 

and  arre'ar  to  P.  but  only  to  M.  dum  fola  fuit,  but  held  to  be  only  matter  of 

to  them  form  and  furplufage,  and  though  he  does  not  fay  adhuc  a  rt'tro  exiftit^ 

t!?c^whoilf  ^^  ^^  ^'^^^^  enough  in  fnbftancc ;  and  judgment  affirmed.     Cro»  }• 

Court  did  ^82.  pi.  3-  Trin.  9  Jac.  B.  R.     Bowles  v.  Poor* 

clearly 

agree,  and  aiijud^dthe  avowry  wdl  made,  an4  judgncnt  in  C,  B.  affirmed, 

Hoh.  »68.  2,  A  rent-charge  was  granted  to  R,  and  JW,  his  wife  for  life.  The 

Brown^v*  ^^^'^  heing  arrear^  R.  died^  and  the  defendant  made  conufance  ax 

Dunnery,  bailiff  to  M.  OS  adniinifrairix  to  Rnfor  re/it  arresr  in  the  life  of  Rm 

S.  C.  ad-  and  exception  being  taken  thereto,  becaufe  M.  by  the  furvivor- 

cordmgiy'  ^^^'P  ^^^  entitled  to  the  rent  in  her  own  right,  and  not  as  admi- 

«-Mo.  I87.  nidratrix  -,  and  it  was  held  to   be  fuperfluouSj  and  judgment 

for 


for    thfi   avowant.    BrownL    171.  HilU    15    Jac.    Brown    v.p^ih^- 

Dimri.  '  I>cmbyn 

V.  Brown*    • 
S.    C.   adjudged    accordingly ;    but  onljr  there    the  word  (debt)  .if  put  infiead  of  the   woni 
(avowry.)  ^ 

(Y)  The  Form  upon  the  Statutes  of  H.  8. 

U  A  VO  WR  Y  upon  the  new  ftatute  of  21  H.  8.  upon  tic  iani^ 
^^  and  upon  no  perfon  the  avowant  ought  to  allege  feijin 
Jjr  tie  hands  ofjome  otie^  notwitliftanding  that  that  he  doci  not 
inake  avowry  upon  any  perfon  certain,  and  fo  he  did,  and  the 
plaintiff  alleged  chat  a  lti:anger  was  feifed,  &c.  laithout  making 
privity  from  mm  by  whom  fe'tfin  was  alleged^  that  he  leafed  to  him 
/or  years,  and  prayed  aid,  and  had  it  \  quod  nota.  Br.  Avowry, 
pi.  4.  cites  27  H.  8.  4, 

2»  Avowry,  becaufc  the  land  was  held  of  him  by  fealty  and 
rent,  and  alleged  feiCn  &c.  and  for  the  rent  arrcar  he  avowed 
upon  the  landhy  the  ftatute  of  2 1  li.  8.  but  he  did  not  mahe  mention  of 
thefiatute ;  quod  nota ;  and  fo  well,  as  it  feems,  becaufe  it  is  a 
general  ftatute.     Br.  Avowry,  pi.  5.  cites  27  H.  8.  20. 

3.  He  who  avows  upon  tlie  land,  as  within  his  fee  or  fcigniory, 
hy  the  ftatute  21  H.  i.  fbali  allege  feifm  as  in  another  avowry,  and 
xhtxifball  conclude  his  avowry  upon  the  land  as  within  his  fee  andfei^ 
gniory  ;  and  in  fuch  avowry  every  plaintiff  in  the  replevin,  be  he  ter^ 
jnor  or  other ^  may  have  every  one  an  anfwer  to  {he  avowry,  as  to  tra^ 
verfe  thejeiftn^  the  tenure^  and  the  like,  which  are  good  anfwers  in 
iivowry,  or  plead  releafe,  or  the  like,  as  tenant  of  the  franktenement 
•fliall  do,  though  he  be  afiranger  to  the  avowry ;  {or  fuch  avowry  is 
not  made  upo::  any  perfon  certain^  therefore  every  one  is  a  ftranger 

to  this  avowry,  and  fo  the  plaintiff  may  have  any  anfwer  that  is  [   3(^6  ] 
fuflicient.     Br.  Avowry,  pi.  113.  cites  34  H.  8. 

4.  It  was  agreed  that  at  this  day,  by  the  limitation  of'^^  H.  8. 

.the  avowry  pall  be  made  generally,  as  was  ufually  done  before  ; 

and  if  he  docs  not  make  fcifiii  after  this  limitation,  then  the 

.plaintift'in  bar  of  the  avowry  may  allege  it,  and  traverfe  the  fei- 

iin  after  the  limitation.     Quod  nota.     Br.   Avowry,  pi.   107. 

cites  I  M*  I. 

5.  In  replevin  the  defendant  made  conufance  that  one  L,  was  j^^  301.  pi. 
ffed  of  the  land  in  fee  in  which  the  diftrefs  was  taken,  and  held  413.  i.,cy 


the  fame  of  A.  as  of  his  manor  of  E.  by  fealty  and  other  fervices,  v.  Fifher, 

.^nd  for  the  rent  arrcar  the  defendant  made  cognizance  as  bailiff  gx^lt*^^ 

to  the  faid   A.     It  was  objedled  that  the  cognizance  was  not  was,  becaufe 

food,  becaufe  tlie  defendant  having  alleged  that  i.  held  the  lands,  the  conu- 

e  afterwards  avows  as  on  thefiatute,  which  is  not  good;  for  when  ^"^ei^*^* 

he  meddles  with  the' name,  and  fo  takes  conufance  of  him,  he  cording  co 

ought  to  avow  upon  him  by  the  common  law,  and  not  upon  the  *>  H.8. 19. 

land,  by  the  ftatute ;  but  the  Court  held  that  it  was  well  enough,  ft^J^[,*^ 

Cro.  £iiz.  146.  pi.  7*  Mich.  31  &  32  £liz.  B.  R.  Lucy  v.  Fiiher.  purfued 

Ke  4  '  '  ihieufli 


39^  abotDrp. 

through  die  whole  conixfanee ;  for  by  thatlbtute  in  avowry  or  /conuCaii€c«  the  party  need  not  aamt 
any  pcrfon  ceitain  as  tenant  of  the  land»  &c.  nor  make  avowry  or  conufance  upon  any  perioQ  certai&9 
and  though  here  he  has  not  made  convfance  on  any  porfon  tortaiov  yet  he  hat  named  a  peHbn  ccrtom 
as  tehant,  tec.  and  fo  being  made  neither  according  to  the  common  law  or  ftatnte,  it  cannot  be  good) 
fed  non  allocatur ;  for  if  the  ftatute  remedies  %  things  it  remedies  onci  and  the  Covrt  thought  the  cn- 
nuiaoce  well  enough. 

6.  A.  having  a  reverjion  In  fee  after  an  ejlatejor  lifcj  iewfed  a 
rent  of  4I.  to  B.fur  life.  A*  dted^  7  years  incurred^  and  B*  died,  B.'s 
executors  avowed  for  the  rent.  On  demurrer  exception  was 
taken,  that  it  was  not  averred  that  the  land  remained  in  tbefeijin  jf 
the  tenant  who  ought  to  pay  it^  or  of  fotne  other  ivho  claims  from  hm 
by  purchafe  or  defcent,  acording  to  the  flat,  yi  H,  8.  cap,y\% 
And  Anderfon  and  Wahniley  held  it  material ;  but  in  (hewing 
it  generally  according  to  the  words  of  the  ftatute  is  fufficienti 
without  (hewing  how  he  was  feifed,  he  being  a  ftranecr.  Cro. 
£•  547.  pL  20.  Hill.  39  Eliz.  C-  B,  Myles  v.  Willou^by. 


(Z)  Where  but  one,  and  where  feveral  Avowries. 

X.  TT  is  faid  that  in  replevin  againft  feveral,  \l[  fome  avow  for 
^  themfelves  and  for  the  others^  thofe  others  cannot  plead  to 
the  writ.     Theh  Dig,  194.  lib.    13.    cap.    i,  f.    10.  cites  17 
E.  3.  56. 

2.  Where  two  coparceners  oflandy  held  hyfuit  of  court  y  makepat^ 
$ition,  and  the  one  aliens  his  part  to  onc^  and  the  other  aliem  his  pari 
to  another y  the  lord  may  diftrain  which  he  pteafes,  and  avow  upon 
him  only  5  for  upon  feveral  tenants  a  man  (hall  not  make  joint 
avowry,  and  if  the  one  makes  the  fuit  it  (hall  difcharge  the  other, 
and  he  may  plead  it ;  per  Skipwith,  quod  nemo  negavit  Br. 
Avowry,  pi.  69.  cites  24  E.  3.  34, 

3.  A  man  may  make  avowry  for  two  heriots  after  two  defcents 
in  one  and  the  fame  avowryy  when  it  is  by  one  and  the  fame  fcJ- 
gniory.     Br.  Avowry,  pi.  138.  cites  27  AfT.  24. 

I  397  J  4.  In  replevin,  the  defendant  avowed,  hecaufe  there  is  a  cufiom 
As  where  a  ^ifjjiji  f^jj  manory  that  the  tenants  fhall  chufe  a  beadle  to  colle3  his 
jr>r  rent  of  rents  and  atfierriametitSy  and  that  in  cafe  the  beadle  be  not  fttfficient^ 
txtfo  t€rmf^  thai  he  fhall  diflrain  the  tenants  for  non-fufficiency  of  the  beadles. 
Wow  /r  yj^  fj,f  ygf^^  and  amerciaments  ;  and  becaufe  fuch  a  beadle  was  not 
dffindZlty '  fufficient  of  the  rent,  and  alfo  for  non-fufficiency  of  the  amerce- 
andthcotiur  mcnt,  hc  avowcd  the  taking  of  an  ox.  Cand.  as  to  the 
K^fh^^lK '**  rent,  faid,  th^rc  was  no  fuch  cujiomy  and  as  to  the  amercement  be 
reuirn.  **^  '^'^^  ftifficienty  and  exception  was  taken,  becaufe  he  took  tv» 
Ibid.  i[fi^^'Sy  where  it  is  of  one  ox,  and  there  it  was  agreed,  that  if  any 

So  where  he  (,f  ^^f.  iifucs  pafs  for  the  defendant,  he  (hall  have  return,  and  the 
Vf'^^lij  plaintiff  was  compelled  to  ahfwcr  to  both  iffucs ;  quod  nota. 
>.;//>, and     Br,  Avowry,  pi.  25.  cites  44  E.  3.  13. 

it  IS  lound 

a'.  ..hov.* ;  but  v^Utic  boih  ^u*:  fouod  for  the  plaintifirhc  ih^U  recover  damages,  9fiii  ockcrwiie  oo^ 

IdA, 

5.  Tv.'i 
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5.  Tm  difiraifif  and  one  avows  for  rent  due  to  him^  and  the  afner 
"zyofwsfor  a  thing  due  to  him,  botn  avowries  {hall  abate ;  for  both 
cannot  have  return.  Br.  Avowry,  pi.  6.  cites  it  as  agreed  3  H.  6. 44. 

d.  Avowry,  becaufe  the  plaintiff  held  ao  acres  of  him  by  20  /. 
per  ann.  and  fealty  j  ^nd  for  10/.  of  every  year  of  6  years  being  ar^* 
reoTy  he  avowed  i  and  per  Cur.  you^  ought  to  confefs  you  have 
been  paid  the  reft,  viz.  los.  for  every  year  of  the  6  years  refidue 
of  the  aos.  per  ann.  quod  nota.  m.  Avowry,  pi.  102.  cites 
ao  £.  4.  2. 

7.  If  a  man  male t  joint  avowries  where  there  are  feveral  avow- 
ries, the  TLVOwrjJhall  abate  s  quod  nota  bene.  IJr.  Avowry, 
pi.  145.  cites  21  H.  7.  37. 

8.  Lord  and  tenant  by  3  d.  if  the  tenant  dies^  and  Ac  feme  is  w- 
dowedofid.  (he  may  diftrain  and  avow  for  the  i  d.  and  the  heir 
for  the  2  d.  and  fo  two  diftreffes  during  the  dower.  Br.  Avowry, 
pi.  139.  cites  24  H.  8. 

9.  iitwo  coparceners  make  partition,  and  give  notice  to  the  lord,  he 
ought  to  make  feveral  avowries.  Br.  Avowry,  pi.  1 1 1.  cites  29 
H.  8. 

le.  It  was  refolved  by  the  juftices,  that  an  avowry  may  he  for 
part  of  a  rent.     4  Le.  4.  pi.  13,  Pafch.  31  Eliz.  C.  B.  Anon. 

1 1.  One  avowry  may  be  made  upon  two  feveral  titles  of  land, 
though  the  avowry  is  but^Jr  one  rent.  1650.  for  one  rent  may 
depend  upon  feveral  titles      L.  P.  R.  157. 

12.  Tenants  in  common  cannot  join  in  avowry,  but  ought  to  iSalk.390. 
avow  feverallyyir  rent  \  admitted.  Carth.  340,  343.  Hill.  6  W.  3.  ^Jj  ^  *^^* 

B.  R.  Ward  v.  Everard.  b.r.  s'c. 

&  s.  p.  ad^ 

jaittei. ^Ld.  Raym.  Rep.  422.  Hill.  10  W.  3.  S.  C.&  S.  P.  admitted. 5  Mod.  25.  Trin. 

7  W.  3.  Ward  v.  Evaas,  S.  C.  U  S.  P.  admitted ;  but  ibid.  27.  .^i^.  admictedi  that  tenants  in  com* 
snon  may  join  in  avowry  for  d^ma^efeafant^  and  fo  in  trefpafu 

(A.  a)  Certainty  in, an  Avowry. 

I.  nECAPTlON,  fuppofmg  that  the  defendant  dijlrained  him 
■^^  fir  homage,  and  after  dtJJrained  him  for  the  fame  caufe,  and 
the  defendant  faid,  that  the  fecond  difrefs  was  for  rent  arrear,  to 
which  the  plairitiff  faidt  that  nothing  arrear  ;  &  non  allocatur  j 
becaufe  in  recap  tioi>  the  plaintiff  ought  to  maintain  that  thefecond 
diflrefs  was  for  the  firji  caufe ;  quod  nota  ;  and  per  Thorp  and 
Finch,  a  man  fliall  have  recaption  without  avowry  made,  and  be^ 
fore  avowry  made,  and  after  Bclk.  maintained  that  he  took  for  the  [  398  ] 
iirft  caufe^  and  the  others  e  contra.  Br.  Recaption,  pi.  a.  cites 
45  E.  3,  4. 

2.  Hors  de  fon  fee  in  recaption  by  way  of  replication  when  the 
defendant  has  jujtified  for  other  caufe  parcel  ofthefeigniory,  ism  pleas 
for  nothing  fhall  come  in  debate  in  recaption  but  only  if  the fecond  dif 
$refs  was  for  the  firfl  caufe ;  for  if  he  diftrains  twice  for  one  and 
the  fame  caufe,  he  does  a  tort,  be  the  iirft  caufe  right  or  wTong* 
^r.  Recaption,  pi.  3.  cites  47  E.  3*  7, 


3«  Aniz  mznjhall  not  male  awivry  in  rocaption,0r  htn^  return 
in  recaption  as  in  replevin.     Br.  Recaption^  pi.  3.  cites  47  3L  3. 7. 

4..  AvowTry  i'j?  tenant  in  dower ^  who  pltaaed  alignment  of  the 
dower  to  him^  &c.  he  need  not  iojhew  the  day  of  the  afflgnmeni.  Br. 
Avowry,  pi.  44.  cites  i  H.  4.  <53- 

5.  And  in  avowry  by  the  beir^  he  need  not  tojbew  the  day  ofthi 
jdeaib  cf  i'u ancejlor  ;  quod  nota  inde.     Ibid.'* 

6.  Avowry  upon  the  plaintiiFy  heca^fe  W>  Md  of  the  defendant  h 
fealty^  and  20  /.  per  ann,  which  was  arrear  by  10  years  y  and  for  4! 
for  thefirfi  ^  years  he  avowed  Sfpon  ike  plaintiffs  who  was  infeoffed  by 

W.  and  alleged  fe fin  by  the  hatuls  of  IV.  ania  did  mtfLenv  if  the  ar^ 
rears  were  in  the  time  of  Jf^.  or  in  the  time  of  the  pUniittffy  and  yet 
well.    Br.  Avowry,  pi.  38.  cites  7  H.  4.  14. 

7.  Contra  where  the  lord  furchafes  the  feigniory  ^  for  there  he 
fliall  Ihcw,  &C.     Br.  Ibid. 

8.  And  it  is  no  plea  that  the  plaintiflF  held  by  4  d»  per  annum^ 
which  he  pr^ered  without  faying  that  the  lord  accepted  .of  ity  for  if 
he'  did  accept  it  be  {hall  be  excluded  of  the  r^ft,  nota.  Br« 
Avowry,  pi.  38.  cites  7  H.  4.  14. 

9.  Avowry  was  for  a  fine  for  alienation  upon  a  cuftom  that 
every  tenant  ought  to  pay  a  fine  for  every  alienation,  and  did  no^ 
fliew  any  certainty  of  the  fine,  nor  allege  any  feifn  of  G-  of  Clare 
by  whom  heconvfycd^  but  in  E*  niefne  in  the  conveyance^  nor  he  Sdnet 
fay  that  the  land  nvas  held  ofG.  of  ClarCy  lord  of  the  honour  aforefaid^ 
as  of  the  hon^r  ofG.  for  tnen  it  may  be  that  it  is  held  01  him  as 
of  another  lordlhip  or  manor  ;  and  for  thofc  caufes  the  avowry 
was  held  infulHcient.     Br.  Avowry,  pi.  46,  cites  14  H.  4.  2. 

10*  In  recaption,  the  fhXnXxS  counted  that  the  defendant  at  an* 

^her  time  dif  rained  him  for  fuch  caufe^  and  after  difhrained  him 

again  for  the  fame  canje  fcilicet,  for  2  s.  of  rent  lervice  pending  rr- 

plevin  of  thefirfi  takings  fcilicet,  vi  tsf  armis  ac  contra  pacem  vJ'^/r- 

tutuuiy  and  the  defendant  demanded  judgment  of  the  count,  becaufe 

he  did  not  count  that  the  defendant  made  avowry  of  tl^ firfl  taking; 

for  otherwife  it  cannot  appear  if  the  laft  was  for  the  nrft  caufe, 

&  uoa  allocatur ;  for  he  may  aver  thefirfi  caufty  and  thai  thefe* 

cond  difirefs  was  taleeufor  the  fame  caufe^  per  Bab.   &  opinionem 

'Curi^e^  and  the  writ  by  him  is  good,  contra  pacem  &  katutum, 

but  not  vi  &  armis  \  but  contra  Newton,  for  it  docs  not  appear 

at  firft  if  he  who  diftrained  was  lord  or  not,  therefore  it  may  he 

well  vi  &  armis  by  him,  contra  Babbington.     Br.  Recaption, 

pi.  I.  cites  qH.  6.  I. 

A»3  Ibid,  II.  If  a  man  difirains  for  2  oxen^  and  the  tenant  brings  replewn 

turn  d"  '^'  ^^'^  of  one  only^  the  defendant  mayfhew  that  he  took  this  and  avcthery  and 

avers  in        avow  the  taking  of  bothy  and  have  return  of  both  upon  the  matter^ 

Jitih.   a.    Br.  Avowry,  pi.  147.  cites  21  E.  4  6. 

return  oi  thofc  which  are  omitted  out  of  the  pUint  immediately  upon  the  avowry* 

Er.RepIe.         i2.  In  replevin,  the  defendant  diftrained  20  beaftsy  the  phdnifF 
ciSl  S  C     ^^^^^^^ **^  (fiQbfafis  taken  &c.  and  the plaintrf  vm  nonfuit3^ 

3  »* 


and  the  defendant  avowed  for  the  tahttig  of  the  to  iea/ts  (fnvhich  iht 
plaint  %vasj  and  for  the  other  lo  of  luhich  no  plaint  *was^  andwell^ 
but  he  need  not  make  avowry  for  more  th^n  are  comprifed  in  thfe 
avowry,  quod  iiota.     Br.  Avowi-y,  pi.  6i.  cites  14  H.  7.  i. 

13.  Per  Viivifor,  where  the  lord  himfdf  makes  avowry  dc  fon 
tort,  &c.  is  no  plea,  \i\x\.Jball anfwer  to  the  tenure  ;  contra  tvhrrc  the 
hailijfoi  the  lord  makes  conufance.  Br.  De  fon  Tort  &c.  pi.  53. 
cites  16  H.  7.  3. 

14.  A  man  made  avowry  for  aid  for  making  fons  knights  y  hecauje 
the  plaintiff  held  of  him  by  the  third  part  of  a  knights  fee^  and  iH,l)e- 
caufe  he  does  not/hew  what  is  a  knights  fee.  Br.  Avowry,  pi.  H4. 
cites  13  H.  8-  II. 

15.  An  avowry  IS  in  the  nature  of  a  declaration,  and  ought  t'o 
contain  fufficient  matter,  whereupon  he  may  have  judgment  to 
have  a  return ;  but  if  the  avowry,  or  any  declaration  or  replica- 
tion, &c.  wants  forniy  or  omits  circumjlances  of  timey  place y  55V. 
there  the  plea  of  the  other  party  may  falve  mch  imperfeftions, 
but  cannot  fupply  defeft  of  matter  of  fubllance,  adjudged.  7 
Rep.  25.  a.  Trin.  42  Eliz.  C.  B.  Butt's  Cafe. 

16.  Replevin  of  taking  in  C.  the  defendant  made  conufancefor 
damage  feafant ;  the  plaintiff  replied y  that  C.  contained  acres 
(leaving  a  blank  for  the  number)  and  that  he  watfelfed  in  fee  of 
100  acres y  parcel  of  the  faid  common y  and  fo  prefcribed  to  have  com^ 
mon  in  the  refidue  of  C»  as  appurtenant  to  the  faid  1 00  acres.  The 
prcfcription  was  traverfed,  and  found  for  the  plaintiff;  it  was 
moved  that  the  phintiff  having  left  a  blank  for  the  number  of  tire 
acres,  nop  conftat  what  the  rcfidue  were  in  which  he  prcfcribAl 
to  have  common,  but  adjudged  per  tot  Cur.  pneter  Williams  for 
the  plaintiff,  becaufe  in  this  aflion  he  was  not  to  recover  any  land 
but  damages  only,  for  the  unlawful  taking ;  befides  it  is  agreed 
on  both  fides,  that  there  was  a  refidue  of  common,  and  fo  the 
jury  have  found,  and  whether  it  is  more  or  lefs  it  is  all  one,  be- 
caufe whatever  it  be,  the  plaintiff  ought  to  have  common  tlierc* 
Yel.  146.  Mich.  6  Jac.  B.  R.  Cope  v.  Templer. 

17.  Repleviny  the  defendant  avows  for  damage  feafant y  as  in  his  Yd  v.  177. 
frccnold  in  Corringham ;  the  plaintiff  replies  that  he  isfeifedof  a  S.  C.  ac- 
meffuage  and  14  acres  of  landy  and prefcribesfor  common  in  the  place  llfirownl 
wherey  &c.  all  times  of  the  year,  tanquam  eid.  meffuagio  &  terr.   i«8.  Brafl 
fpeflant.     Iffue  thereupon  was  found  for  the  plaintiff,  and  now  caiiv.Tho- 
moved  in  arreft  of  judgment,  that  this  bar  to  the  avouTy  does  ftems^tobe' 
mftjSew  in  what  vilfthe  mejfuage  and  lafidarCy  ivhcrcto  he  claims  the^  a  tranflation 
commony  and  of  tliat  opinion  was  the  whole  Court  j  and  although  ofVelv.177. 
it  be  after  verdi£l,  yet  It  is  jeofail ;  and  ordered  that  the  party  re-  « 
plead.    Cro.  J.  238.  pi.  2.  Pafch.  8  Jac.  B.  R.  Broxholme's 

Cafe,  Sir  John  Thorold. 

18.  In  replevin,  the  defendant  avowed  in  the  right  of  Sm  and 

Jbewedthat  H.  held  of  A.  th£  father  of  B.  by  efcuage  and  rent,  &c. 

and  that  the  fcigniory  defcended  to  B.  and  fo  avonved  the  taking  for' 

10  /.  rent  for  20  years^  qua  eidem  a  retro  fuerunt ;  it  was  adigncrd 

forcnor  that  the  avowry  was  ill,  bccauw  it  did  not  fet  forth  that 
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all  ihi  rent  nvas  due  to  B,  for  feme  of  it  might  be  due  to  A.  die 
father  \  but  per  Coke  if  it  cannot  appear  that  all  was  due  to  B. 
the  fon,  it  would  be  erroneous^  but  here  it  doth  appear  to  be  all 
due  to  him  ;  for  it  is  alleged  that  a  retro  fuerunt  to  him»  and 
judgment  afHrmed.  i  Roll  Rep.  50.  pi.  19.  Trin.  12  Jac.  B.  R. 
Harwood  v.  Paramour. 

19.  In  replevin,  the  defchdant  avowed  for  rent,  and  made 

title  by  a  grant  of  the  rent  out  of  the  tenements  aforefaid^  nvhereofthe 

eaption  afar ef aid  is  fuppofed  per  nomen  of  all  his  land,  %vhich  nvas  not 

then  in  uafe^  and  did  not  then  aver  that  the  place  where  the  caption  was, 

wMoutofleafe  at  the  time  of  the  grant.  The  plaintiff  was  nonfuited, 

and  this  was  moved  in  arreft  of  the  return,  that  the  avowry  was 

f    400  1  ^^^  goo^>  ^^^  ^^  htlA  Bridgeman,  notuithftanding  that  it  was 

alleged  that  the  grant  was  out  of  this  land  per  nomen  j  but  per 

Haughton  contra,  the  grant  being  alleged  de  tenementis  prx- 

didlis  is  a  fufficient  averment,  that  it  was  not  in  leafe  at  the 

time ;  and  Dodderidge  and  Croke  feemed  to  the  fame  intent,  and 

judgment  vras  given  accordingly  for  the  avowant.     Roll  Rep. 

411.  Trin.  14  Jac.  B.  R.  Fawkner  v.  Fawkner. 

Cro.  C.  20.  Conufauce  was  for  20  s.  part  of  the  rent  of  15 1.  arrcar, 

10;,  104.     j^j^^  £q^  ^q  i^  pariicl  of  200  1.  arrcar  for  nomine  poenae,  and  did 

LjuligeJac-  "ot  fay  in  his  avowry  that  he  was  fatisiied  of  the  reft  5  and 

€or Jmgiy.     therefore  judgment  was  given  for  the  plaintiff!     Hutt.  96.  Hill. 

3  Car.  Holt  v.  Sambach. 

21.  In  avowry  for  damage  feafant,  the  plaintifF  in  bar  pre- 
fcribed  for  common  to  two  acres  of  land,  and  that  he  put  in  bis 
beads  to  common  there ;  upon  a  general  demurrer  the  bar  v'as 
held  ill,  becaufe  he  did  not  fay  that  the  beafts  were  levant  and 
couchant  there,  and  the  Court  held  it  ill  without  fpecial  demur- 
rer, but  agreed  that  it  is  cured  by  verdidl.  Lev  196.  Mich.  iS 
Car.  2.  B.  R.  Cheadie  v.  Miller, 
a  Show.  26.       22.  In  replevin  the  defendant  avowed  the  taking  ^/or  the  %d 

vJt'^o  b  P^^^  ^f'^  P^'^^^h  ^^^^  ^^^  ^^  Michaelmas,  referved  upon  a  leafe  for 
V.  Burdcl,  96  years,  &c.  Upon  a  demurrer  it  was  objcfted  that  the  3d  part 
s.  c.  ad-  of  a  penny  could  not  be  taken  for  it.  Sed  per  Curiam,  in  the 
judged  for  q^^^  ^f  Malham  v.  BuUen,  ludcrment  was  jjiven  for  damaees 
an:,  uifi,  found  to  half  a  farthing,  and  in  this  cafe  adjudged  for  the  avow- 
&c.  Thpy  ant,  nili  &c.  2  Jo.  138.  HilL  31  &  32  Car.  2.  B.  R.  Edgcomb 
mould  hive  ^.   uurnaford. 

ti'it>ierca  a 

ana  it  would  have  been  well  enough,  becaufe  there  U  no  lefs  coin. 

Carih.444.        22-  In  avowries /A^  cominaicemcnt  of  particular  ejtates  msifi  he 

r>l\\^,s>.C.P'^'^''  *  ^^  ^^^^  ^"^'^  ^  ^^*^  ^'^s  fcifed  in  fee,  znA  dcmifed, 
adjudgci  in  &c.  fo  tliat  it  may  appear  that  the  ellate  out  of  which  it  was  dc* 
B  k.  and  rived  is  fufTicienc  to  fupport  it,  becaufe  that  feifin  in  fee  migfct 
iffifmed'in  ^"^  tfavcrfcd  ;  aid  any  of  the  niefne  afFignments  are  traverfabie. 
parliament,  Comb.  476.  Pafch.  ID  W.  3.  B-  R.  Scilly  V.  Dulby. 

z  Ann.— — 

z  Silk.  ^6'-.  pi.  X.  S.  C.  aljudgcd  accordinjly. 12  Mod.  190.  S.  C.  adjudged  for  the  pbpntiff 

^r-^ordin;;!)'. 
In  rcflcvin  the  avowant  fete  foith,  tliat  hf  was  poiTc.TcJ  for  yoari,  and  made  an  under .fcaftf  fothe 
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^lalnnff,  refervinf  rent,  «')iich  being  in  arrear,  he  didratned.  After  nonfuit  of  the  plaintiff* it  wag 
objcded  that  this  avovriy  was  ill,  for  that  \\ Jet  forth  m  pmr/icttlar  ffiate  foryian^  wthoutj^etuiffg 
r»ho  bad  the  fee  t  or  the  commeHeement  of  the  particular  efiate  ;  but  it  was  held  that  though  that  were 
Wad,  yet  it  being  after  a  nonfuit,  it  was  too  late  ;  for  the  interlocutory  judgment  is  fuch  on  which  a 
writ  of  error  would  lie.     6  Mod.  2x3.  Mich*  3  Ann.  B.  R.  Anon. 


(B.  a)    Plea  in  Bar  or  Abatement.     Good.  And 

by  whom  it  may  be. 

I.  "117 HERE  the  avowry  x^for  rent  referved  tipofi  equality  of 
^  ^  partition,  upon  partition  made  between  two  parceners,  it 
IS  a  good  plea  that  there  were  3  parceners,  and  the  third  at  the  time 
of  the  partition  was  out  of  the  country,  and  came  back  within  age, 
and  re-entered,  and  the  other  faid  that  the  third  after  releafed  her  ef^ 
tote,  abjque  hoc  thatfhe  entered,  prifl,  and  the  others  e  contra*  Br. 
Avowry,  pi.  68.  cites  24 £.  3.  51.  58* 

2.  Avowry  upon  K.  becaufe  W.  was  feifed  and  held  of  the  piUun^ 
tiff,  and  gave  to  T.  and  K*  in  tail,  the  remainder  to  their  right  heirs,      ' 
and  ST.  died,  and  K.furvived^  and  ht  avowed  upon  K,  by  2  d,  and  the 

plaint  iff  faid  that  W.  infeoffed  T.  alone,  who  infeoffed  the  plaintiff,  [  aqi  ^ 
who  accepted  the  fervices  by  his  hands  ;  judgment  of  the  avowry. 
Finch,  and  Belk.  faid  he  (hould  not  have  the  fee ;  for  he  is  a 
fir  anger  to  the  avowry.  But  per  Thorp,  it  is  fufHcient,  becaufe 
he  alleges  feifin  by  his  hands,  and  the  plea  of  the  ftranger  to  the 
avowry  in  form  as  above,  was  held  good  to  the  avowry.  Br. 
Avowry,  pi.  19.  cites  41  E.  3.  25. 

3.  And  becaufe  the  defendant  avowed  the  taking  of  two  Iheep 
for  2  d.  and  16  oxen  for  9  d.  and  brought  a  writ  lor  all,  he  was 
amerced  to  20  s.  for  exceflive  diftrefs.  Br.  Avowry,  pi.  19. 
cites  41  £.  3.  25. 

4.  Avowry  upon  A.  B.  who  faid  that  at  the  day  of  the  taking 
J.  S.  was  tenant  of  parcel  of  the  land,  and  this  plaintiff  feifed  of  the 
refl,  and  held  by  fever al fervices,  and  as  to  the  feifin  it  "wzs  hj  fouvent 
diftrefs.  And  per  Belk.  thefe  feveral  tenures  go  in  abatement  of 
the  avowry,  by  which  we  pray  to  be  difcharged  of  the  reft. 
Finch,  faid  he  does  not  make  his  concltfton  upon  this,  but  is  to  avoid 
the  feifin  by  fouvent  diftrefs,  and  therefore  bid  him  anfwertothis, 
and  of  the  refi  to  take  it  by  proteftation,  by  which  iflue  was  taken 
that  he  paid  of  his  own  free  will,  and  not  by^  fouvent  diftrefs. 
Br.  Avowry,  pi.  30.  cites  47  E.  3.  4. 

5.  In-Evowry  againfi  three,  the  one  came,  and  the  plaintifFr^//;//^rf  ^*'  Perle 
•fa  taking  in  S.     The  defendant  avowed  in  D.  absque  hoc  that  he  ^^^^'^^^ 
took  in  S.  zx\A  found  for  the  plaintiff ,  and  he  prayed  judgment,  and  xhv^^iftbe' 
the  beft  opinion  was  that  all  is  difconttnued,  becaufe  the  other  two  de^  one  bad 
fendants  did  not  fay  any  thing,  nor  no  procefs  made  nor  continued  '"^^f^'^'^''^ 

againfi  them.     Br.  Avowry,  pi.  33.  cites  49  E.  3.  24.  ^and^hJ^' 

'other  txuc^ 
pfxxrefs  fliall  not  be  made  agaioft  the  others ;  but  as  here  he  made  it  for  himfelfonly,  and  nlfo  upm  n\r\ 
to  the  writ  pleaded,  &c.  to  have  return»  if  the  pleapifTcd  for  him;  for  without  avowry  in  this  cafe  he 
ihjU  not  have  returSi  and  therefore  in  this  cafe  the  procefs  oughrto  have  iflUed  againil  the  other  two. 
lid. 
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^iiHi«re  tf.  AJfraegtr  to  the  avowry  ratiHot  plead  I|i  bar  to  !t.  fif< 
trj;  l%r,  M**"*'  P'-  '  *•  <^'*««  39  E.  3-  34-      ' 

^dtfpantf  and  the  m<y)r^  tuas  art  ear  ^  and  the  /or^  difiratnr  the  tenant^  and  the  tetumt  vffan  rieratg 
the  /or^  in/r^  refu/tj  and  for  this  xnilchief  procefs  oiforfjmigifif^  was  given.  Quod  ooca.  Br^ 
Awwrjf  pi.  6.  ^teaa  H.  6.  i. 

7.  In  zxowTV  for  retJi^harge  the  plaintiff  /aid  that  the  granUr 
had  nothing  in  thelandy  where  tlie  taking  was  ma4e  hefcre  the  grouty 
ami  the  others  e  coQtrg,  and  fo  to  iHue,  which  is  in  efie£l  that  the 
grantor  had  notl\ing  in  the  land  charged  at  the  time  of  the  giTu 
Br.  Avowry,  ph  35.  cites  2  H.  4. 23. 

8.  Avowry  upost  if*  S.  for/everalfervices.  The  plaintiff /aid 
that  J.  N.  held  of  the  defendant  by  one  penny  for  all/ervicesy  que  ef- 
tate  the  plaintiff  haSy  Hvtic/f  pmny  he  has  paid  to  the  defendant ^  io 
ought  he  to  avow  upon  him,  judgment.  And  the  iflue  was 
taken,  if  the  land  was  held  by  divers  fervices  or  not.  Bn 
Avowry,  pi.  37.  cites  7  Hv4-  10. 

9.  In  replevin  the  bailiff  tnade  comfance^  hecanfi  N»  71  held  of 
the  lord  by  fealty^  atidfor  tw»  Jhillings  retit  arrear  made  conu^ 
fance  upon  Jv.  7.  and  the  plaintiff faid  that  N,  jT.  levied  a  fine  t» 

W*  P.  and  the  lord  feifid  of  theferviceiy  and  after  W.  P.  died 
(eifedf  and  the  land  aefcended  t%  three  daughtersy  fo  ought  he  to 
Lave  made  conufance  upon  them  ;  judgment  of  the  conufancCf 
&  non  allocatur^  for  he  is  a  ftr^nger  to  the  avowry.  Br. 
Avowry,  pi.  41.  cites  7  H.  4.  a8. 

10.  Inception  was  taken  that  a  ftranger  to  the  avowry  cannot 
plead  in  abatement  of  it,  nor  otherwife  but  hrs  de  fm  fte^  or  ^ 
ihing  which  anoounts  to  as  much,  v.s  relecfky  emdthe  like.  But  it 
was  agreed  per  Cur.  that  afiranger  to  the  avowry  may  plead  oilman^ 
ner  of  pleas  where  hij  beaffs  are  taken^fo  that  he  be  party  to  tHe  record^ 
where  the  avowry  is  not  made  upon  any  perjon  certain.  Br.  Avowry^ 
pi.  46.  cites  T4.H.  4.  2. 

L  4® -^  3  r  I .  In  fivo-wrvfor  rent-charge'^  the  plaintiff fmd  that  at  the  tipte  ef 
^^  gift  ^  ^^^  nothing  in  the  land^  judgment ;  and  the  opinion  of  the 
Court  was  that  it  is  a  good  plea.  Horton  (aid  he  was  fcifed  at  the 
time  of  the  charge,  prift.  Br.  Avowry,  pL  47.  cites  14  H.  4. 30* 
IJL.  In  avowry  the  plaintiff yciW  that  he  tetidered  the  rent  up9(i 
the  land  the  day  that  the  defendant  dijirained^  and  he  refufed.  But 
per  Cockain,  the  tender  ouglit  to  have  been  pleaded  to  have  been 
at  the  fame  time  that  he  diitrained,  and  not  the  fame  day  j  for  he 
may  come  feveral  times  to  diftrain  the  fame  day,  and  the  cender 
ought  to  be  only  when  he  diilrained.  Nota.  Br.  Avoinpy,  pi.  ($. 
cites  a  H.  6.  1 . 

13.  If  the  hrd  iijlrains  for  two  rent^ays^  and  the  tenant  offers 

the  oniy  the  lord  ought  to  take  it.     Br.  Avowry,  pL  6.  cites  2 

H.  6.  I. 

ttltfloplM       14-  Non^tenurey  or  non  tenet  de  illoy  is  no  plea  in  avowry  but 

in  aiwwryi  where  feifin  is  alleged ;  [and J  in  avowry,  if  the  plaintiff*  can  aveid 

^\%glT'  *^  filfi"  '*  *^  fuificient  5  by  the  belt   opinion.     Br.  Avowry^ 
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MtR  in  t«t«rfiQii.    Br.  Avowtjs  pK  43-  ciitt  ii  H.  4.  Ul.— -p^^Br.  MoateiiBiCf  fl.  M.  citn  I U.  ii» 
rt.  17.  S.  P. 

15.  In  replevin,  xht  AtitnAznt  avowed  feverally  for  two  fevered 
tenures  oftiw)  acres  of  land  upon  the  plaintiff  as  tenant  of  fee-ftrnple^ 
and  the  plaintijffaid^  that  the  father  of  the  defa^dant  bythedeedy  &c* 
%ubofe  heir  he  is,  gave  to  him  in  tail  to  bold  by  one  entire fervice  ;  judg- 
ment of  the  avowry,  fuppoflfig  it  to  be  by  two  fcveral  tenures;  and 
per  Chaunter,  it  is  not  double^  that  is  to  fay,  the  tenure  of  the  fee 
tail,  and  the  fole  tenure  \  becaufe  he  relied  upon  the  laft.  Br« 
Avowry,  pi.  8.  cites  9  H.  6.  26. 

16.  In  avowry,  non  tenet  de  illo  is  a  good  plea.     Br,  Avowry^  Br.  Hon  is 
pi.   I  29.  cites  10  H.  6.  for  it  //  a  good  plea  in  eejfavit ;  but  contra     "  ^^^-^^ 
m  avnory ;  but   hors  de  fon  fee  and  feignioryis  a  good  pica  in  s. C    See 
avowry.     Br.  Avowry,  pi.  129.  cites  11  H.  4.  11  *.  tit.  Hortde 

fon  Fee  (B). 
■  >        In  avowry  the  plaintiff fl^mJUd  bars  de  fon  fee  itndftigniory  ;  or  he  may  difclom  If  be  ^uHI :  for 
be  may  do  the  one  or  the  other  ;  quod  nota  ;  but  fee  elfe where  that  he  cannot  fay  that  be  does  mi 
Acid  tfbim,    Br.  Avowry,  pi.  144.  citei  2.1  H.  7.  2Q.— -'*  This  is  roifprinted,  and  Oiouldbc  (xo^ 

17.  Avowry  ttpon  one  as  upon  his  very  tenant y  becaufe  he  held  of 
him  16  adres  of  land  by  2  s.  and  for  the  2  /.  nrrear  he  avowed^  &c. 
The  plaintiff faidy  that  he  held  32  acres ^  that  is  to  fay,  thofe  16  and 
other  16  by  the  fame fervices^  &c.  abfque  Ijoc  that  he  held  the  16  acrer 
only  by  the  2  /.  and  the  beft  opinion  was>  that  it  is  a  good  plea 
without  faying  riens  arrcar  to  the  parcel  -,  quaere,  and  fee  the 
book.     IJr.  Avowry,  ph  124.  cites  20  H.6.  20. 

1 8.  Avowry  in  two  places  in  A.  and  B.  the  plaintiff faidy  that  the 
tivo  places  are  in  C.  and  D.  and  not  hi  A.  and  B.  ^avul  no  plea  if  he 
does  not  fl>ew  which  place  is  in  one  vill,  and  which  in  the  other  ; 
quod  nota*    Br.  Avowry,  pi.  130.  cites  20  H.  6.  28. 

19.  In  avowry  it  is  no  plea  that  the  plaintiff  at  another  time  dif 
elcdmed  againfl  the  father  of  the  now  avowant y  wh<fe  heir  he  is.  Br- 
Avowry,  pi.  125.  cites  27  H.  6.  2. 

20.  Avowry  upon  the  abbot  of  D.  becaufe  he  held  of  the  defendant^ 
and  alleged  feyin  in  the  grandfather  of  the  defendatity  and  tnc  plain^ 
tiff  pleaded  confirmation  of  the  great-great-grandfaiher  of  the  defend 
Jant  made  to  the  abbey  of  V*  and  the  monks  there  ferving  God  in  franlc- 
^moign,  and  good,  per  Cur.  becaufe  it  was  ancient  deed  *,  but 
Littleton  and  Moyle  faid  that  it  was  not  well  pleaded,  becaufe 
lie  did  not  anfwcr  to  the  feifnt  of  the  grandfather.  Br.  Avowry, 
^1.  1 1,  cites  33  H.  d.  12. 

21.  In  avo^^ry,  the  plaintiff  pr.iyed  aid  of  one  who  came  and  [  403   J 
joined y  and  would  have  pleaded  in  ahatemefit  of  the  avowry,  becaufe  he 

alleged  fiifm  of  the  avowry  by  the  hands  of  J,  N.  and  did  not  fay  y  then 
tenant  of  the  landy  and  it  was  awarded  by  all,  that  tlie  avowry  was 
eood  notwithftanding  this,  and  alfo  that  the  prayee  cannot  plead 
in  abatement  of  the  avowry ;  admitted  by  the  plaintiff,  unlcfs  as 
amicus  Curix;  quod  nota  ^  per  Cur.  Br.  Avowry,  pi.  12.  cites^ 
34  H.  6.8.  21. 

22.  In  avowry,  the  defendant  in  the  replevin  made  conufance 
MS  bailiff oi  his  mafter,  and  the  plaintiff  prayed  in  aid  of  one  Jr.  and 
hi  came  i^^^  fuznmons  ad  auxiliand.  and  joined  tntd  pleaded  in 

abatemeni 
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ahifemint  of  avowiy,  hetmJe  where  he  alleges  fnfin  ofthe'fervices  bf 
the  hands  of  J.  P,  oecaufe  he  did  mtfay^  then  tenant  of  the  land^ 
and  per  omnes  he  need  not ;  for  it  fuffices  in  avowry,  cefTavit  or 
efchcat,  that  he  held  of  him.  Ice.  and  the  reafon  feems  to  be,  be- 
caufe  there  may  be  lord,  mefne,  and  tenant,  and  this  is  for  thcf 
fennccs  of  the  mefne,  or  it  may  be  that  the  tertenant  had  made 
a  leafe  for  life,  and  that  the  avowry  is  made  upon  him  by  his  re- 
vcrfion  \  quod  nota ;  but  it  was  faid  there,  that  feveral  avowries 
were  made  which  faid,  tunc  tenens  terrse,  &c.  and  this  is  the 
furcft  way  if  it  be  true.     Br.  Avowry,  pi.  14.  cites  34  H.  6.  21. 

23.  If  the  tenant  if  feoffs  %  S-  and  J.  S.  gives  notice  to  the  lord, 
and  yet  the  lord  difirains  and  avows  upon  the  feoffor,  f,  5.  may  join 
gratis  and  abate  the  avowry,  though  he  be  ajtranger  ;  contrary  of  a 
ftranger  without  notice,    Br.  Avo^x-ry,  pi.  15.  cites  34  H.  6.  46. 

24.  Afui  where  there  is  lord,  mefne,  and  tenant,  and  the  lord 
dtftrains  the  tenant,  and  avows  upon  the  mefne,  the  tenant  fhall  not 
have  aid  of  the  mefne,  but  the  mefne  may  appear  and  plead,  for 
he  is  party  to  the  avowry,  and  this  is  all  in  perfon,  as  it  feems, 
and  at  the  firft  day,  and  every  franger  upon  whom  the  avo^vrj  is 
made  may  appear  gratis,  and  plead  either  in  abatement  or  in  har^ 
though  he  be  not  party  to  the  replevin.  Br.  Avowry,  pi.  15. 
cites  34  H.  6.  46. 

25.  In  avowry,  the  writ  was  abated,  becaufe  no  place  of  taking 
wets  put  in  the  declaration,  and  yet  the  defendant  cannot  have  re- 
turn without  making  avowry,  though  the  place  of  taking  be 
wanting.     Br.  Avowry,  pi.  126.  cites  35  H.  6.  40. 

26.  Avowry  was  made,  becaufe  F,  was  feifed  of  20  acres  of 
land,  and  held  them  of  K.  the  lord,  byfuchfervices,  and  alleged feifn 
inN,  thee/late  of  which  F.  one  A.  had,  ana  after  A.  gave  the  manor 
to  T.  C  now  defendant  in  fee,  and  that  the  faid  A.  then  tenant  of  the ^ 
land  attorned  by  a  penny,  the  ejlate  of  which  A*  the  plaintiff  has,  and 

for  20  </.  arrear  after  the  grant  and  attornment  he  avonved ;  the 
plaintiff  faid  that  fl.  P,  was  feifed  of  the  premiffes  in  fee,  and  leafed 
'  to  the  faid  A.  for  term  of  life,  and  after  H,  P.  granted  the  reverftofi 
to  the  plaintiff,  and  two  others  in  fee,  to  whom  the  faid  A.  attorned, 
abfque  hoc  that  the  faid  A,  was  feifed  of  any  other  eftate  at  the  time 
<fthefirfl  attornment,  &c.  and  this  is  an  ill  plea  for  the  one  part, 
viz.  the  grant  made  to  the  plaintiff,  and  to  another  it  went  in 
abatement  of  avowry,  becaufe  it  ought  to  have  been  made  upon 
both  ;  and  the  other  matter,  viz.  the  eftate  for  life  at  the  time  of 
the  attornment,  goes  in  bar  of  the  avowry,  and  alfo  there  is  no 
privity  between  F.  tenant  and  H.  P.  tenant,  nor  any  tenure  be- 
tween H.  P.  and  K.  the  lord,  and  therefore  held  an  ill  bar.  Br# 
Avowry,  pi.  17.  cites  35  H.  6.  51. 

27.  By  which  Choke  changed  his  plea,  'ajxAfaid  that  F.  was 
fifed,  and  held  &c.  who  infeoffed  the  faid  H.  P.  who  gave  notice  to 

K,  the  lord,  and  after  H.  P.  Teafed  as  before,  &c.  and  after  granted 
the  reverfion  to  the  plaintiff,  and  the  tenant  attorned,  abfque  hoc  that 
4he  faid  A.  tenant  was  fifed  of  any  other  ejlate  at  the  time  of  the  at* 
tormnent ;  and  per  Wangf.  he  ought  to  traverfe  that  A,  had  nei 
ihe  eflaie  ofF^  tenant :  qu'jere  \  for  it  was  adjourned.     Ibid. 

28.  A- 


4fe.  Arcr^njf  lord  and  tenant  by  knights  firvice,  the  tenant 
iea/ed  Jir  life^  rendring  rent,  and  lifter  granted  the  rever/ion  to 
iv.  in  fee,  the  tenant  attorned,  and  W.  died,  his  heir  within  age,  and 
the  Iffrd  fei/ed  him,  ^nd  for  the  rent  of  the  tenant  for  life  arrear 
ibe  lord  avowed,  and  concluded  the  taking  good  and  lawful  by  the  mat'- 
ier,  and  in  the  land  as  within  his  fee  and  feigniory,  and  well  without 
other  concluiion  ;  and  fo  fee,  tlxat  guardian  Jhall  avow  upov  the 
Jpecial  matter,  and  not  upon  his  tenant  or  very  tenant.  Sec.  Beef, 
faid  the  tenasit  did  not  attorn  to  the  grantee, prijl,  and  a  good  iiTue  » 
for  he  is  a  ftrangcr  to  the  avowry,  who  can  plead  nothing  but 
hors  de  fon  fee^  or  a  thing  which  amounts  to  as  miichi  and  now 
lie  cannot  plead  hors  de  ton  fee  generally,  by  teafon  that  the 
land  is  held  of  the  lord  in  chivalry  \  but  it  the  tenant  did  not  at- 
torn,  //  is  hors  de  fin  fee  as  4o  this  rent  referved  upon  the  leaf e  for  life, 
quod  fuit  concemim,  and  the  iiTue  taken  ut  fupra^  Br.  Avowry, 
pL  83.  cites  38  H.  6.  23. 

29.  Where  the  tenant  holds  by  2  d»  and  the  lord  incroaches  4  d.  ^"^  per 
the  tenant  fliall  not  difcharge  it  in  avowry.     Br.  Avowry,  pi.  91.  ^^ '"uf  h« 
cite^  5  £*  4.  87.  per  Danby  Ch.  J.  and  Choke  J.  may  rebut 

in  avQ^ury 
hy  the  deed.    Br.  Avowry,  pi/ 91.  cites  5  E.  4.  by. 

30.  Note  that  levied  by  dijlrefs  is  a  good  plea  in  debt,  and  in  '"  replevin, 
avowry  not.  And  rien  arrear  is  a  good  plea  in  avowry.  Br.  d^nf[*o'!JJ'ei 
Avowry,  pi.  136.  cites  9  E.  4.  27.  ufo^  H.  o. 

ajtranger^ 
ice.  as  mp«m  bis  very  tenant  ^  the  plaintiff  faid^  this  fame  ti.  0,  leafed  to  bit  feme  far  iijf^  by 
^uhich  be  bad  nothing  bw  in  jure  uxori\y  ana  frayed  aid  of  her  ^  a*id  the  aid  granted^  and  after  the 
flaintjff  ^uahoed  it,  and /aid  rien  arrear  the  day  'f  the  taking,  and  per  Newton  and  Afcue 
J.  this  plea  doth  act  lie  in  your  ^outh  who  are  a  Granger  to  the  avowry ;  f^r  a  ftr  anger  ihalt  only 
plead  hon  de  fon  fee,  or  a  thing  which  amounts  to  as  much.  Br.  Avowry,  pi.  56.  cites  12  H.  i .  z. 
And  per  tot.  Cur.  levied  by  di^refu  a'd  [%,  rien  arrear,  is  nojueafo*'  a  fi^unger  to  the  avowry,  but 
as  bert  the  plaintiff  may  have  aid  of  the  feme,  and  then  they  may  have  aiu  of  (he  lejfor,  and  then  they 
all  may  plead  rien  arrear  or  difclaim.  Ibid.  -S.  C.  cited  9  Rep.  a  J.  a.  in  the  cafe  of  avowries. 

•^Br.  Avowry,  pi.  144.  cites  %i  H.  7.  20.  S.  P. 

31.  Debt  upon  a  leafe  for  years  rendring  rent,  a  tender  of 
the  rent  upon  the  land,  and  refufal  by  the  plaintiffis  no  plea  \  con- 
trary in  avowry.     Br.  Avowry,  pi.   140.  cites  14  E.  4.  4. 

32.  If  a  man  dijirains  for  my  rent,  and  gets feijin,  and  /  releafe  to 
him,  this  is  no  bar  to  me  in  avowry  upon  the  ter tenant  for  the 
fame  rent,  for  the  releafe  is  no  admiflion  of  difTeifm.  Br. 
Avowry,  pi.  134.  cites  15  E.  4.  8. 

33.  Avowry  was  made  inafmuch  as  J.  S.  was  feifed of  10  acres  of 
iand,  and  held  of  him  by  fealty,  and  10  s,  of  rent  of  which  he  was  feifed 
as  by  the  hands  of  his  very  tenant,  and  bad  iJTue  A.  and  died,  and  A. 
married  the  plaintiff,  and  hadiffue  between  them,  and  after  A.  died^ 
by  which  he  avowed  upon  the  plaintiff  as  upon  his  very  tenant  by  the 
manner ',znd  tht  plaintiff/aid,  that  hebeldthofe  10  acres  and  other  10 
acres  by  thefaid  rent  of  los.  and  fealty,  abfque  hoc,  that  he  held  the 
10  acres  only  by  thofe  fcrvices  where  the  avowry  conveyed  the 
tenancy  of  J.  S.  to  the  plaintiff,  which  the  plaintiff  did  not  deny  ; 
and  per  Brian,  Chokcj  and  Jenny  this  is  no  good  bar^  without  Z&^f^- 
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ing  honv  he  caMe  to  the  one  lo  acres y  and  to  the  othe^  to  acres ^  bi* 
caufe  the  plaintiff  did  not  deny  the  conveyance  alleged  in  tht 
avoiury^     Br.  Avowry,  pi.  loo.  cites  i8  £.  4.  17. 

34.  Avowry  may  be  made  hecaufe  the  plaintiff  held  of  him  20 
acres  of  ivhich^  l^c  by  hotnagCy  fealty ^  j;?rf  ^*«flf^^,  notwimftanding 
that  he  does  not  avoiv  that  he  held  of  him  as  of  his  manor:  and 
where  a  man  pleads  jointenancy  in  avowry  with  another  not  namtdj 
he  ought  tojhew  of  vjhofe  gift  and  howy  and  it  is  no  plea  if  he  does 

C  4^5  ]  not  fay  that  he  held  jointly  with  him ;  for  otherwife  he  is  a  ftran- 
ger  to  the  avowry,  for  a  ftfanger  to  the  avowry  may  plead  in 
abatement  of  the  avowry  made  upon  a  ftranger,  11  he  who  pleads 
It  be  plaintiff,  fo  that  he  be  party  to  the  fuit.  Br.  Avowry,  pi. 
loi.  cites  19  £.  4.  9. 

35.  Replevin  of  taking  his  beajls  in  S.  in  D*  the  defendaftt  fdd 
that  S.  is  in  T.  and  made  avowry  for  damages  feafant,  to  have  the 
teturn ;  and  per  Pigot  and  Cur.  where  he  fays  that  S.  is  in  T.  ho- 
ought  to  fay  abfque  hocy  that  is  in  Z).  for  this  traverfe  goes  in 
abatement  of  the  writ,  and  fo  he  4id,  &c.  Bn  Avowry,  pi. 
103.  cites  £.  4.  1. 

36.  In  avowry  by  the  iffui  in  tail  for  a  rent^harge  intailedy  a 
feoffment  of  the  anceftor  of  the  land  out  oj  whicby  &c.  difcharged  of  the 

renty  with  warranty  and  ajjets  defcendedy  is  no  plea  ;  for  the  avfftoani 
is  not  to  recover  any  rent,  for  he  //  in  poffefjion  by  his  avoviryy  and 
flail  only  have  reiuniy  and  therefore  is  no  bar.     Br.  Avowry, 
pi.  79.  cites  21  H.  7. 9,  10.     Per  Vavifor  J. 

37.  Replevin  and  avowry  made  of  rent-charge  granted  by  feoffet 
feifed  to  another  ufe^  the  plaintiff  pleaded  in  bar  to  the  avowry,  a  re^ 

leaje  made  by  cefy  que  uje  to  feoffee  in  ufe  after  the  grant  of  the  rent: 
and  per  Cur.  becaufe  the  avowry  is  made  upon  the  landy  as  the  land 
charged  to  his  diflrefsy  and  upon  no  perfon  certainy  therefore  every 
flranger^  who  has  an  interefy  may  plead  in  bar  of  the  avowry.  Br. 
Avowry,  pi.  6i.  cites  14  H.  8.  4. 

38.  And  that  where  there  are  lord,  mefne  andienanty  the  tenant 
may  plead  releafe  made  by  the  lord  to  the  mefnCy  and  the  tenant 
may  plead  that  the  lord  has  granted  the  feigniory  to  a  flrangefj 
to  whom  he  has  attorned:  and  fee  14  H.  4.  2.  the  record  of  the 
cafe  of  Gloucefter  fee  accordingly,  that  a  ftranger  to  the  avowry 
without  rrivity  may  plead  in  bar  of  the  avowry,  where  it  is  not 
made  upon  any  perfon  certain  \  and  fo  it  is  at  this  day^  where  a 
man  makes  avowry  upon  the  land  for  rent  fervice  upon  thefatute 
of  2 1/2.8.  and  fo  it  is  put  in  ure.     Ibid. 

The  defcn-       3p.  21  H.   S.  cap.    1 9./   4.     The  plaintiffs  and  defendants  iff 

onThefta'-'^  writs  of  rtplegiare  or  fecond  deliverance y  fhall  have  like  pleas  and 

tuie  infra  Hh  aid  prayers  f pleas  ofdifclaimer  only  excepted)  as  though  thj  avo^ry^ 

feodum  &  {sf^-.  had  lfgf„  after  the  order  of  the  common  law. 

domi»4  uiA  ''  '^ 

upon  a  itranger;  the  pla'.ntifTrald  non  tenuit  generaUjTi  without  alleging  tenure  de  allquo,  and  tr>« 
verfed  the  tenure  alleged,  but  ruled  ill ;  and  held  that  he  might  have  all  pleas  which  he  might  h^ve 
at  the  common  law,  belides  difclaimcr ;  for  he  might  traverfe  the  tenure,  or  plead  hors  tie  Too  iee« 
but  not  plead  non  tenure  geaerallj  at  the  common  Uw.  Cro.  J.  la;.  pi.  16.  Trin.  4.  Jac.  B.  R. 
Paiamor  v.  Chapman # 

40. 3i 


40.  32H.'8.  cap.  9.     tnafts  that  noperfon,  l^cfiall  hereafter  Itwasrcfd- 
^kt  any  avowry  or  conufancefor  any  rentjmt  or fervice,  allege  an^  ''^^  P^""  *°^ 

.^,2^tf«  g/^;^//  ^/?r5/?cr,  predeceffor,  or  his  own,  or  of  any  other  whofe  muft  be  un- 
^aU  he  pretends  to  have,  above  s^o  years  next  before  the  makinp;  of  ^^rftood 
fuci  avowry  or  coznifaJice.  *   "^   ^^'^^  ***« 

•^  **    "^  avowant  wit 

to  allege  fome  fcifin  by  force  of  feme  ancient  ftatute  of  limitation,  and  this  was  wb-n  tK^Tlir"'"^ 
material  and  of  fuch  force  a*  itcoUld  nofbe  avoided  in  avowry  X.ghU:arb;tr^^^^^^^ 
«  cafe  of  a  rent  between  lord  and  tenant,  but  in  cafe  of  a  reservation  or  grant  of  a  rent  ther^  tb« 
deed  IS  the  tjtle,  and  the  commencement  thereof  appears,  and  no  incroachmlnt  n  th  s  cTfe  fLa  1  hu^^ 
nor  js  any  fcifin  material ;  fo  of  a  gifcin  tail  fmce  the  ftatute  de  donis  rendring  rcnt^hcrVno  f^JfiL 
«  r«,u,hte,  becanfe  the  referv.tion  is  the  title,  and  the  commencement  the reoVa^pa^Ti thin  dm^ 
^mcmoiy;  and  this  conftrudion  (lands  M'ith  the  letter  of  this  ad,  the  words  wher"of  are  v?/ 
(No  man  (hall  make  avowry  and  allege  any  feifin,  &c.)  by  which  itappears  that  tl  is  branch  eVnd; 
.,nly  where  the  avowant  ought  to  allege  feiftn,  but  when  io  feifin  is  requifite,  it  is  ou  of  L t^^^^ 
and  mtentof  the  aft.  for  the  mtrnt  is  to  limit  a  time  for  the  fcifin,  in  cafes  where  feifin  was  required 
by  law  to  be  alleEcd,  and  not  to  comue    aov  to  alli.»#.  ?►  ,„k«^  /•-!«_ .      "  Z^^  requirea 


«.  rem  mentioned  m  an  aa  ot  pariiamcnr,  or  a  deed,  hy  way  oj  reference  to  nn  kwUnt 
/^^r^oughtto  be  flicwn,  and  fcifin  proved,  and  (b  where  there  is  nf^i-uinR  of  all  rents 
fr»r  nihil  certi  4mplicat;  but  of  a  rent  newly  created  it  is  otherwife.  Cro.  C  lie  Falkner  tr 
Belhngham  — — A  bill  was  brought  to  be  relieved  touching  a  rent  rA^r^^^y  t..///on  lands  defen' 
dant  pleaded  the  (bitute  of  li mitations.  and  that  there  had  been  no  demfnd  i  wrM^lo  yea«  I 
|«r  Cur  the  Cafe  in  Coke's  Report,  on  the  (Jatuteof  H.  8.  concern,  only  zX^Tr^ltV.^'^X 
lord  and  tenant,  and  not  rent  that  commences  by  grant,  or  whereof  the  commencement  may  be  (h^wn! 
r.  I^d^MJpl:  t  *  "'''  ^^''  ^^"^^^  "•  ^''^*"- ^^^  ^^-  Limiutions  (A)  pie. 

41.  The  avowant   need  not  in  bis  ^vo^rj  Jhew  fetftn  within  ao  S.  C  cited 
^arsj  but  it  (hall  come  in  on  the  other  fide  y  viz.  not   feifed  of  the  ^  ^^^-  '^ 
fervices  after  the  limitation.     8  Rep,  65.  a.  cites  it  as  adjudired  citlTc™^* 
14  Elii.  D.  315.  [b.  pL  Id.]  in  Warring's  Cafe.  ^^      c  43  -^ 

Heti.  81. 
,  S,  C.  cited  by  Harrey  |« 

41.  Tliere  ztt  2  diverfities  in  law  ;  ift,  that  zf  danger  to  the 
avowty  fliall  plead  tiothing  but  hors  dcfohfeey  or  what  is  tantamount ^ 
and  this  true  as  to  the  pleading  any  matter  in  bar  as  to  the  avowry  * 
hut  the  right  ienanf,  though  he  be  a f  ranger  to  the  avowry,  yet  being 
fnade  party yjhall  plead  matter'  in  abatemefit  of  the  avowry.  9  Rep. 
10.  b.  in  the  Cafe  of  Avowries. 

43.  Anothtrr  diverfity  is,  when  leffee  for  life  or  for  ytzxsfhall 
have  aid  of  one  who  if  ajirangcr  to  the  avov;^ry,  and  when  not  1 
for  upon  futh  general  allegation  that  fuch  a  ftranger  vras  feifed 
in  fee,  and  leafed  to  him  for  life  or  years,  he  fliall  not  have  aid, 
becaufe  it  would  be  in  vain  to  grant  aid  when  the  le/Tee  may 
plead  hbrs  dc  fon  fee,  as  well  as  his  lefTor  ;  but  uponfpecial  matter 
difchfed  hejball  have  aid  of  his  leffor,  who  is  the  very  tenant.  9  Rep* 
20.  b.  in  the  Cafe  of  Avowries* 

44.  Lord  and  tenant  by  fealty  and  rent.    The  tenant  made  a  leaji 
for  years  J  and  the  IcfTor  had  done  fealty  to  the  lord,  and  paid  hi$ 

rent  conftantly,  and  yet  the  lord  difirai?ied  the  cattle  of  the  kjfee  fot 
renty  where  in  truth  none  was  arrear,  and  avowed  upon  a  mert 
Granger  as  his  very  tenant.  In  this  cafe  the  lefleemaya  llcgs  that 
liis  leflbr  was,  and  yet  is,  feifed  of  the  tenancy,  amit  iitt  cffee  fhtlt 
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have  aid  of  his  Icflbr,  and  the  falfc  avowry  upon  a  ftraflgcr  fliaD  nof 
hurt  the  lelTee.     9  Rep.  20.  Cafe  of  Avowries. 
Brownl.  ^j.  The  lord  of  the  manor  avows  the  taking  a  diftrefs  in  the 

bu/s.  P  '^"^  ^f  '^^^  ^^'■y  tenant,  held  of  him  as  of  the  manor  for  fuit  of 
docs  not  ap.  court ;  and  the  beafts  taken  were  the  heajls  of  the  lejfet  of  the 
©car.—  ^cyy  tefwnt  who  was  a  ftranger  to  the  avowry,  for  which  excep- 
pL  \li.  ^*^"  ^^^  taken  that  he  fhould  not  plead  to  the  avowry ;  but  bc- 
'  s.  C-  fays  caufe  the  avowry  was  not  made  on  the  perfon,  but  upon  the  land^ 
itwaaagretid  according  to  11  H,  8.  the  Court  refolved  that  tfie  Icffee  fliall  not 
k>rd*  will  *  plead  any  plea  in  bar  of  the  avowry  but  hors  de  fon  fee,  or  dif- 
takethebe.  claimer,  Mo.  870.  pi.  i2o8.  Trin.  13  Jac.  Brown  v.  Gold- 
nciit  of  tiic  fmith. 

ftatute  to 

•vow,  as  upon  land  liable  to  his  diftrefs,  as  here  for  rent-fervicct  and  fo  handle  it  as  a  reBt-ch>f|Cr 
then  the  ftatute  is  inditrerent  to  both,  that  the  other  may  defend  according  to  the  fame  nilei ;  fK 
now  the  privity  of  the  perfon  tenant  is  removed  on  both  fides,  and  the  charge  of  the  land  is  oolyia 
queftion.  Now  where  the  avowing  was  only  upon  the  land,  as  in  cafe  of  cuftomary  profits,  as  a  fiM 
for  alienation,  or  a  rent>charge,  there  the  plaincififat  common  law  might  plead  any  difcharge,  though 

he  were  a  mere  ib-jnger,  and  had  nothing  in  tht  land. Mar.  167.  S.  C.  cited  by  Foller  J.  as 

adjudged  accordingly  in  Cafe  of  a  rent-charge.  ■  ,S.  P.  by  Raymond  J.  Raym.  255.  and  uiys, 
that  as  by  that  ftatute  the  avowant  is  not  tied  down  to  avow  upon,  any  perfon  in  certain,  but  upon  the 
lamd  as  within  his  fee  or  feigniory,  fothe  tenant  of  the  land,  by  the  equity  of  that  ftatute,  is  allontd 
to  plead  any  plea  to  fave  anddifcharge  his  goods  from  tJie  diftrefs,  and  cites  Hob.  ic8.  S.  C. 

S.  C.  cited        ^6.  The  defendant  avowed  for  rent,  for  that  D.  held  of  him  hj 

I  A  rg"'"'"'*  f^^'^^y  ^''^  ^^'''>  '^Y^  ^M^  ^^^  pl^^'^"tiff  had.  The  plaintiff  replied 
Raym.  255.  that  D.  infeoffed  Jv,  who  made  a  leafe  to  the  plaintiff  for  life^  abfque  hoc 
that  he  had  the  eflate  of  D.  Refolved  that  the  traverfc  is  voidj 
C  407  ]  for  after  the  ftatute  of  21  H.  8.  the  party  is  to  avow  upon  the 
land,  and  then  it  is  not  material  what  eftate  the  tenant  had,  fo 
he  occupied  the  land  5  but  before  the  faid  ftatute  it  had  been  a 
good  pica,  and  fo  the  ftatute  hath  changed  the  law  for  the  traverfc 
in  pleading,  although  there  is  not  any  word  thereof  in  the  ftatute^ 
Mo.  883.  pi.  1238.  Trin.  13  Jac.  C.  B.  Kingfwell  v.  Crawley. 

47.  In  a  lecond  deliverance  the  defendant  makes  cognizance  as 
baiiifF  to  T.  M  and  fet  forth  that  T.  M.  father  of  the  faid  T.  M. 
wnsfeifed  of  the  manor  of  AL  of  which  the  land  in  quefHon  is  parcel^ 
and  that  the  faid  lands  are  held  by  fealty  and  certain  TcntjandA' 
rives  the  tenancy  to  Sir  A,  C  and  the  feigniory  to  the  faid  T.  M. 
the  fon  -,  aj:d  as  bailiff  to  him  makes  cognizance  for  fealty^  ut  infra 
feodum  &  dominicum  fua.  The  plaintiff  protefiando  t^^d  non  /f- 
netf  pro  placito  dicit  that  the  defendant  took  the  cattle  as  in  tht  cGuntf 
abfque  hoc  that  M,  the  father  was  feifed  of  the  fetvices  infra  tempus. 
The  defendant  demurs.  Banksj  Crawley,  and  Foftef  refolved 
that  the  plea  was  good,  though  no  title  was  made  by  the  plaintiff 
or  his  mafter.  Rcve  J.  wavered  in  the  point ;  but  the  others  were 
pdfitive  in  it,  and  Banks  gave  the  reafon,  that  as  at  the  common 
"law  tlie  tenant  might  plead  any  plea  in  bar  to  an  avowry  for  a 
rent-charge,  as  8  E.  4.  23.  a.  is,  fo  now,  fincc  the  ftatute,  the 
tertenant  pall  plead  any  plea  to  dif charge  the  land  from  the  difirefs. 
2dly,  That  as  the  ftatute  hath  always  been  conftrued  favourably 
for  the  benefit  of  the  lord,  fo  it  ought  to  be  for  tlie  benefit  of  the 
tc'iiant.    3dlyi  That  it  is  no  reafon  that  the  tenant  (hall  have 

his 
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hts  goods  takenj  and  not  ufe  all  ways  to  redeem  them,  when  not 
party  to  the  wrongs.  Raym.  255.  Raymond  J.  cites  Mar.  166. 
Hill.  17  Car.  i.  C.  B.  Layton  v.  Grange. 

48.  In  replevin  the  defendant  made  conufance  for  an  heriot  as  Vent.  314. 
bailiff  to  T.  S.   The  plaintiff  r^/;W  that  A,  and  B.  as  bailiffs  to  the  J°!l^^^^;^^ 

/aid  y.  S.  at  another  time  made  conufance  in  C.  B,  and  fets  forth  the  m^,  ?.r6. 
record  at  large^  proutpatet^  &c.    Upon  a  demurrer  it  was  objedled  p^-  4-  'n- 
that  it  was  ill,  becaufe  (Jie  plaintiff  did  n6xjet  forth  that  the  co-  ^^^^{»^ 
nufance  in  tbe^C.  B.  was  made  by  the  ajfent  ofT.S.  For  it  might  be  Ren.    And 
made  by  a  ftranger  without  his  privity,  to  which  the  Court  in-  2  Mod.  281. 
clined;  fed  adiornatur.     2   Lev.  210.  Mich.  20  Car,  2.  B.  R.  7*''"^''' 

t  Tt  Ingram, 

Ingram  v.  i5ray.  fccm  all  to 

be  S.  C.  but 

S.    P^    does  not  appeal  in  either. 3  Kcb.  785.  pi.  36.  S.  C.  &  S.  P.  and  juflgmcnt  lor  the 

ATOwant  affirmed,  nili. Ibid.  829.  pt.  59.  S.  C.  ic  S.  P.  and  the  C.  urc,  prx^r  Twil'den,  agreed 

that  the  conufance  being  pleaded  in  hsec  verba,  it  is  well  enough  i  for  the  conufance  appears  to  be 
by  his  order. 

49.  Plaintiff  in  replevin  may  plead  riens  in  arrear^  or  any  other 
plea^  though  he  be  a  ftranger,  and  doth  not  make  any  title  to 
the  land.  Refolved.  .  Raym.  258.  Hill.  30  &  31  Car.  2.  C.  B. 
Johnfon  v.  Grant. 

50.  In  replevin  the  defendant  avowed,  and  fliewed  that  A,  B* 
Hvasfeifed  infee^  and  made  a  long  leafe  rendring  rentj  and  conveyed  the 
reverftonto  the  plaintiffs  and  for  rent  arrear  he  diftraincd.  The  plain- 
tiff replies  that  A,  B,  was  feifed  of  one  moiety  ^  and  C.  D,  of  the  other  y 
before  this  leafe  4  that  C.  D.  died  feifed  of  the  one  moiety,  and 
this  defcended  to  his  fon,  and  that  the  plaintiff  had  conveyed  the 
other  moiety  to  T.  D.  by  leafe  and  releafe,  and  traverfes,  idfque  hoc  - 
that  the  plaintiff  was  feifed  in  fee  ad  aliquod  tempus  after  the  laid 
conveyance,  &c.  The  avowant  demurred^  becaufe  the  plaintiff 
made  no  title  to  himfdf  and  that  he  ought  to  have  traverfed  abf- 
que  hoc  that  A.  B.  was  feifed  in  fee  tempore  dimijjionisy  and  of 
fuch  opinion  was  the  Court,  and  adjudged  for  the  avowant,  nifi  \ 
yet  here  the  plaintiff  had  confeffed  and  avoided  the  title  made  by 
the  avowant.  Skin.  402.  pL  36.  Mich.  5  W.  &  M.  in  B.  R. 
Fuller's  Cafe. 

51.  Defendant  in  his  wovrry  pleads  that  the  iea/ls  belong  to  a  r  ^j  j 
xdperfony  and  not  to  the  plaintiff,  and  therefore  prajs  a  return. 

The  plaintiff <iifi7fi/rx  f  for  on  the  aVowant's  owti  fhewmg  he  ought 
not  to  have  return,  having  admitted  the  property  of  the  beafts  to 
be  in  another :  but  judgment  was  for  the  demandant ;  for  the 
prior  poffejjion  was  in  him>  and  he  has  right  againft  all  but  the 
right  owner,  and  the  plaintiff  by  his  demurrer  has  admitted  he 
has  no  property  in  them.  Cumb.  477.  Pafch.  10  W.  3.  B.  R. 
Barret  v.  Scrimfliaw. 

52.  There  can  be  no  general  iffue  to  an  avowry,  but  fome  fpi- 
cial  point  muft  be  traverfed  j  per  Holt  Ch.  J.  2  Salk.  562* 
Pafch.  10  W.  3.  B.  R.  SciUy  v.  Dalbv. 

53.  II  Geo.  2.  cap.  I  p.  £na£is,  Tliat  whereas  great  difficulties 
rften  arife  in  making  avowries  or  conufance  upon  diflrejfes  for  rent^ 
juit^efitSf  reliefs f  her  tots,  and  other fervices^  itjball  and  may  be  lawful 
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to  and  fir  all  defendants  in  replevin  to  avow  or  make  oonufiinc6  g6n#< 
rally  5  that  the  plaintiff  in  replevin,  or  other  tenant  o^/A^  lands  and 
tenenunts^  ivhere:,n  fuch  diftrejfes  were  niade^  enjoyed  the  fame  under 
Si  grant  or  demifi  at  fuch  a  certain  rent  during  the  time  nvhercin  the 
rent  di/I rained  fif  incur red^  nuhich  rent  was  then  and  Jiill  remains 
due  \  or  that  the  place  where  the  d}Jtrefs  was  taken  was  parcel  of 
fuch  certain  tenements  held  of  fuch  honour,  lordlhip,  or  manor, 
for  'which  tenements  the  rent^  ^^Hff  kerioty  or  other  fervice  dif". 
trained  for ^  was y  at  the  time  of  fuch  dijlrefs^  and  Jiill  remains 
duey  without  further  fetting  forth  the  grant,  tenure,  demife 
or  title  of  fuch  landlord,  leffory  or  owner  of  fitch  inanoTy  anyJaia 
or  ufage  to  the  contrary  notnvithfanding  ;  and  if  the  plaintiff  in  fucb 
aBionfhall  become  nonfuit,  difcontinue  his  aBiony  or  have  judgment 
,  given  ngainjl  himy  the  defendant  in  fuch  replevin  fhell  r^^M^^^-^doublc 
cofts  offuit. 

(C.  a)   Replication  and  Traverfc, 

I.      J  FOfFRT  for  a  heriot  afier  the  death  off.  S.  his  tenant  he^ 
-^  riotable.     The  plaintiff  faid  that  J.  S.  infeoffed  him^  abf- 

que  hoc  that  he  diedfeifed  of  the  land,  &  non  allocatur  \  for  Yitfialt 
fay  abjque  hoc  that  he  died  his  tenant ;  for  it  may  be  that  he  leafed 

for  life,  or  made  a  gift  in  tail,  or  that  he  is  lord  himfelf.    Bu 

Avowry,  pi.  142.  cites  44 E.  3.  13. 
♦  So  arc  ill       2.  In  avowry  for  rent  andfervice  as  lord  in  tail,  the  tenant  may 
*^f  B *ocik°^  w/iitf  proteflation  that  he  holds  *v  *  fealty  onNy  and  that  where  the 
but  the    '     defendant  avows  as  lord  in  tail,  he  has  the  feigniory  in  fee ;  judg- 
Ycar-bookis  mcnt  of  thc  avowry#     Br.  Avowry,  pi.  143.  cites  46  E.  3.  19. 

(Frank- 
|linoi{De.) 

3.  Avavrry  for  20  s,  if  rent  fervice.     T^\iC  plaintiff  faid  that  he 

held  by  10  s.  abf  que  hoc  that  he  held  by  20 /•  and  as  t:^  the  lo  /.  riens 
arreary  and  to  the  other  10  j.  nient  feijiy  unlefs  by  coercion  &c.  and  ai^ 
ill  travcric  •,  for  this  implies  double  matter,  by  which  the  traverft 
was  oufledy  and  the  refi  of  the  plea  flood.  Quod  nota.  Br.  Avowry,^ 
.  \     !  ^1.  121.  cites  30  H,  6,  5. 

4.  In  avowry^r  10  j.  thc  tenant  replied  that  J.  N.  lord  of  B. 
que  eflatc  the  tenant  has  in  the  feignioryy  by  decdy  which  be  fhewedy 
confirmed  to  W*  S.  then  tenacity  que  efiate  the. tenant  has  in  the  te^ 
nancy  y  to  hold  by  fealty  and  7  //.  &c.  and  thc  defendant  rejoined  that 

t  409  ]  the  tenant  and  his  ancefhrs  have  held  of  him  and  his  anceficrs  tiirJ 
out  of  mindy  &c.  by  homage  y  fealty  y  and  10  s.  as-  above,  abf  que  hoc 
that  he  has  the  efiate  of 'J.  N,  Et  non  allocatur  ;  for  he  ought  totra-- 
verfe  the  confirmation  y  or  that  he  who  confirmed  had  nothing  in  thefei' 

fniory  at  the  time  of  the  confirmationy  or  that  JV.  S.  did  not  hold  of 
im  at  thc  timcy  &c.  and  fohe  did  at  laft ;  quod  nota  per  tot.  Cur. 
Br.  Avowry,  pi.  120.  cites  30  H.  6.  7. 

5.  In  avowry  for  damage  fcafant  in  2  acres,  parcel  of  1000 
acres,  of  which  the  plaintiff  wasfeifed  infecy  X^t  plaintiff  faid  that 
the  place  was  parcel  of  800  acres y  of  which  he  kimfelj  wasjeipdy 
ahfque  hoc  that  the  place  was  parcel  of  the  1 000  acres ^  and  no  plea; 

for 


/or  lie  otight  to  fravei'fe  that  this  was  not  the  foil  of  the  defendant  ^  and 
not  to  traverfe  if  it  be  parcel  of  the  1000  acres  or  not ;  for  it  may 
be  no  parcel  at  one  time,  and  be  parcel  at  another  time.  Quod 
nota.  Br.  Avowry,  pi.  92.  cites  5  E.  4.  117. 

6.  In  replevin,  the  lord  TcvowtA  for  fealty ^  and  2  d.  renty  payable 
at  Chrijlmas  and  Eajler  /  the  plaintiff f aid y  that  he  held  by  fealty y  and 
2  d.  rentypayable  at  Midfummery  and  not  at  Chriflnias  and  Eajlcr^and 
of  this  riens  arreaVy  and  as  to  the  fealty  he  tendered y  and  the  defendant 
refufedy  and<here  the  defendant  fhall  not  reply  ta  the  riens  arreary  but 

Jball  maintain  the  avowry  that  iti3  payable  at  Chriftm as  andEaftcr 
or  not,  and  fo  an  iil'uc  tendered  which  ihall  not  be  tried,  and  as 
to  the  fealty  when  it  is  tendered  and  refufed,  the  defendant  can-* 
not  di drain  for  it  after  without  requeft  firft  made,  and  this  ihall 
be  made  to  the  perfon  of  the  tenant,  and  not  upon  the  land.  Br^ 
Avowry,  pi.  106.  cites  21  E.  4.  i^. 

7.  The  defendant  avowSy  that  one  being  feifed  in  fee  made  a  kafe 
to  himj  and  that  he  took  the  beafts  damage  feafant.     1l\\q plaintiff' 
pleads  in  bar,  and  maintains  his  declaration^  and  traverfes  the  Icafey 
upon  which  the  avowant  demurs,  and  adjudged  a  good  traverfe. 
Brownl,  182,  Mich.  13  Jac.  Hyen  v.  Gerrard. 

8.  The  defendant  avowed^  for  that  the  king  was  feifed  of  a  ma<m. 
nor,  and  a  grange  parcel  thereof y  and  granted  the  inheritance  to  a 
bijbopy  reftrving  33  /•  yearly  renty  that  the  hijbop  granted  this  grange- 
to  the  ancefior^the  avowant y  in  which  there  was  a  claufc,  viz.  that 
^the  grantee  or  his  heirs Jbould  be  legally  charged  by  diflrefsyor  with 
any  rent  due  to  the  Kingy  iffc.  then  they  might  enter  into  B,  and  dif' 
train  till  he  or  they^be  fatisfied  i  that  afterwards  the  grantee  and  his- 
ieirSy  upoff  a  bill  againjl  them  in  the  Exchequer y  *uiere  decreed  to  pay 
the  king  /^L  per  amu  as  their  proportion,  by  reafon  whereof  he 
entered  into  B.  and  diftraincd,^  and  fo  j-uftified  the  taking :  the 
plaintiff  replied  in  bar  to  this  avowry,  &c.  and  traverfed  that  the- 
defendant  was  legally  sharged,  &c.  Upon  a  demurrer  the  whole. 
Court  held  this  traVerfe  ill,  and  judgntcnt  was  given  for  the  avow^ 
ant.     2  Mod.  54.  Trin.  27  Car.  2.  C  B.  Calthrop  v.  Heyton 

9.  In  replevin,  the  defendant  avowed  taking  the  goods  as  his  oii/ff- 
pr^er  goods,  PiaintifFdemurrcd,  becaufe  he  did  mt  traverfe  thepro^ 
perty  of  the  plaitttiff,.  And  per  Cur.  this  feems  to.  be  fufficient  ;, 
for  the  defendant  canijot  conclude  to  the  country,  but  th^ 
plaintiff  ought  to  reply,  and  upon  that  replication  ifTue  (hall  be^ 
joined,  and  the  property  of  the  plaintiff  muft  be  proved.  Co-^ 
myns's  Rep.  247.  pi.  137.  Trip..  2  Geo^  i.  C-  B.  l.pvcdaj  v^ 
Mi.tcheL 


(D.  a)     Traverfe..  Of  what*,  ^  ^^^  j 

jX..  TN  replevin,  the  defendant  avowed  upon  the plaintiff'f or  certain 

ferviceSy  and  the  plaintiff faidy  that  he  held  of  one  A.  who  held 

^er  of  the  defendant  by  the  ferviccs  aforefaidi  j[udgment  of  the 
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arowry;  and  per  Marten,  he  fliall  take  fraverfiy  Mbfjue  hoe  thai 
he  held  of  him  itmnedlatilyy  and  fo  the  matter  of  the  plea  is  good ; 
for  it  is  confefled  that  he  cannot  difclaim  in  this  cafe  where  there 
is  lord^  mefne  and.  tenant,  and  the  lord  avows  upon  the  tenant 
where  he  ought  to  avow  upon  the  mefne,  but  fliall  plead  the  mat- 
ter j  for  ht  holds  of  the  defendant  by  a  mefne  fo  that  he  caff  not  dif, 
claim.     Br,  Avowry,  pi.  9.  cites  p  H.  6.  27. 
Br.  Avow.         2.  Repli'vin  of  taking  the  74th  dafof  Augufiy  anno  17  &c.  the 
cu'cs*S  ^c!     dcfer.dart  avowed  for  amercement  for  non-fcafance  of  ftiit  of  court y 
but  Brooke    which  plaintiff  owed  to  the  defendant  at  his  court  of  N.  and  thai. 
Uy,  he         ^^  ^^j  fumrr.oned  to  he  there  the  firfl  da^  of  September ^  anno  17  &c. 
til  at  .ht        ^^^  "'"  ^^^  cowiy  and  was  amerced  to  20  j,  and  avowed jor  the  amer- 
av*%v»y  was  ccmcjity  ahji^ue  froc  that  he  took  them  the  24th  day  ofAugufly  prout,  &c, 
made  for    '  ^rd  thf  ifi'ue  was  accepted,  and  yet  per  Newton  Ch.  J.  andPaf- 
mcnirfor  /7  ^^^  J '  ^'^^  travcrfe  ought  to  be^  ahfque  hoc  thai  he  took  them  before  the 
cught  to      faidfrfl  day  of  September y  for  it  he  took  them  any  day  before  the 
ha  ebyn      fjjjj;  ^      of  September  he  did  wrong,  for  he  cannot  diftrain  for 
Ztingtir^  fuit  bcii^re  \W  Court  \  quod  nota  bene.     Br.  Traverfc  per  &c, 
ju,t,    Br.     pi.  93.  cites  21  H.  6.  39^40. 

Avow.  V,  pi. 

^5., Cites  21  H.  6.  39. 

3.  In  replevin,  the  defendant  faidy  thai  J.  P.  wasfeifed  in  fte  tf 
the  manor  of  O,  and  W,  P.  wasfeifed  of  20  acres  of  land  in  fee^ 
of  which  the  place  wherCy  &c.  is  parcely  and  held  of  J.  P.  cu  of  the 
manor  aforefaid  by  fnltyy  and  to  be  bailiff y  and  to  anfwer  the  profits 
ofity  of  which  iervices,  &c.  and  that  J.  P.  leafed  the  manor  to 

.  y.  C.for  term  fur  lifcy  and  the  tenant  attorned  by  viriute  cuius  feifitus^ 
feV.  the  efinte  of  which  W.  D.  the  plaintiff  has y  and  itt  fuch  a  court 
the  plaintiff  was  chofen  bailff  of  the  manor  for  one  year^  according  tQ 
the  cufomy  and  the  plaintiff  refufedy  by  which  the  difrndattt  as  bculiff 
of  the  f aid  T,  C.  avoived  the  taking  upon  the  plaintiff  as  upon  the  very 
tenat;t  ofthefaid  T.  C.  his  mafer  by  the  manor.  Markham  faid, 
Richard  and  Robert  were  leifed  of  the  land,  &c.  before  the 
taking,  and  leafed  to  the  plaintiff  for  term  of  years,,  virtute  cu- 
jus  he  was  poileiTed,  &c.  at  the  time  of  the  taking,  abfque  hoc  that 
he  had  any  thing  in  the  franktencment  at  the  time  rfthe  takingy  and 
an  ill  travcrfe,  per  Cur.  Fulthorp  faid,  the  traverfe  flxall  be,  abf- 
que hoc  that  he  had  the  eitatc  of  the  faid  J.  P.  at  thetimc  of  thp 
taking.  But  Porting,  faid,  No  ;  for  it  may  be  that  he  is  a  dilTei* 
for,  and  then  he  has  not  his  eftate  ;  qusere  inde ;  but  the  tra- 
verfc M'3S  taken  after,  ahfque  hoc  that  he  was  feifed  in  fee  at  the 
time  of  the  takings  and  tlien  well.     Br.  Avowry,  pL  58.  cites 

22  H.  6.  34. 

4.  Avowry  upon  replication  tf  taking  in  S.  the  defendant  made 
con  uf a  nee  as  hall ff  of  A.  for  afeigniory  and  rent  arrearyby  which  be 
took  in  />.  and  impounded  the  diflrefs  in  S.  and  tU  plaintiff  the  fame 
day  broke  the  pounds  and  took  out  the  heajlsy  and  the  defendant  took  them 
in  S.  aforefiiidyTiwd.  a  good  plea,  without  traverfing  the  place  wherCy 
&C.  for  the  defendant  has  juftified  two  takings,  Br,  Avowryj 
pi.  13.  cites  34  H.  6.  18. 

5,  AvowrT 


C.  Avowry  fir  tenure  of  2  acres  by  20  /.  the  plaintiff faH^  thai 
ie  ^  beld  thofe  2  acres ^  and  2  other  acres  by  12  s.  abfque  nqc  thai  he 
keld  the  2  acres  by  20  s*  and  well|  per  Brian,  and  he  cannot  do 
otherwife ;  but  Keble  e  contra  \  for  the  quantity  of  the  fervice^ 
may  be  taken  by  proteftation,  and  pravcrfe  that  he  did  notho)d  the 
Ivo  acres  only ;  quxre,    Br.  Avowry,  pi.  87.  cites  8  H.  7.  5. 

6.  In  avowry,  thfS  defendant  alleged feifin  of  homageyfealty  and 
T^nty  and  fir  the  rent  arrearh^  avqnii^edj  there  the  plaintiff  cannot  tra* 
%}erfi  the  fei/in  of  the  fervices  but' only  of  the  rent  ^  quod  nota  j  by 
>rbich  he  did  ^j  ^'^d  took  the  feifin  of  the  fervices  by  protejiation  : 
quod  nota.     Br.  Avowry,  pi.  i.  cites  26  H.  8.  i. 

7 .  In  replevin,  the  defendant  made  conufance  as  bailiff  to  T.  S.for 
A  rent-charge  ;  the  plaintiflF  replied  in  bar-y  that  the  defindant  took  the 
4ift^efs  without  the  privity  or  command  of  T.  S,  and  that  fuch  a 
day  J.  S*  had  firft  notice  thereof,  and  immediately  difavowedthe 
taking.  Upon  demurrer  it  was  adjudged,  that  this  replication 
is  ill,  for  he  (hould  have  traverfed  the  being  bailiff.  3  Lev.  20, 
Pafch.  33  Car.  2.  |C.  B.  Dobfon  v.  Douglas. 

8*  iti  replevin  for  talking  his  horfe  in  a  certain  place  called  the 
Pommoo  Marih,  the  defendant  pleaded  that  he  took  it  in  a  place  called 
the  Plotty  and  traverfed  the  taking  in  the  Common  Marfhy  unde  petit 
judicium  de  narratione,  &c.  and^r^  retorno  habend.  he  made  conu^ 
funfe  under  his  mqfter's  command  for  rent  arrear.  The  plaintiff 
replied  in  bar  pf  the  conufance^  and  traverfed  the  feifin  alleged  m 
his  mailer ;  per  Cun  the  traverfe  of  the  place  is  only  in  abate- 
ment, and  the  making  conufance  pro  returno  habendo  is  right ; 
jFor  otherwife  he  could  not  have  a  return  and  damages,  but  the 
plaintiff  fhould  not  Have  traverfed  the  matter  of  this  conufance. 
I  Salk.  93.  pi.  I.  Pafch.  2  W.  &  M.  in  B.  R.  Foot's  Cafe. 

9*  In  replevin,  the  defendant  avowed^  for  that  W,  R,  was 
feifed,  and  made  a  leafe  to  him  for  one  year,  and  iojuflified  the 
taking,  &c.  damage  feafant.  The  plaintiff  replied^  that  true  it  is, 
that  W".  R.  vaasfeifedy  &c.  but  before  he  made  a  leafe  to  the  defendant 
be  made  another  to  the  plaintiff y  which  is^/7/  in  being  and  not  de- 
termined ;  if  the  plaintiff  traverfes  the  leafe  of  the  defendant  it  is 
good  upon  a  general  demurrer,  being  only  in  the  nature  of  a 
double  plea,  but  upon  a  fpecial  demurrer  it  is  naught.  3  Salk. 
35  J.  pi.  4.  Pafch  9  W.  3.  B.  R.     Anon. 

lO*  In  fome  csiie^  the  defendant  in  replevin  alleges  property  in 
himfelf  or  another y  with  a  dired  traverfe  i  and  in  fome  cafes  the  plea 
is,  that  the  property  is  in  the  defendant y  and  not  in  the  plaintiff y  which 
is  tantamount  to  a  traverfe ;  for  the  words  (et  non)  mate  a  tra- 
verfe ;  and  per  Cur.  it  will  be  good  both  vja^Sy  and  there  fcems  to 
fee  no  difference,  for  the  defendant  might  have  pleaded  property 
in  abatement  or  in  bar,  and  it  would  have  been  good  without  a 
traverfe,  and  iffue  Ihould  have  been  joined  upon  that,  and  there- 
fore making  conufance  or  avowry  that  the  property  is  in  himfelf 
jfeems  to  be  fufficient.  Comyns's  Rep.  247-  pL  137.  Trin.  % 
Geo.  2.  Lovedav  v.  Solomon  Mitchell. 
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(£•  a)     Where  the  Sttfin,  and  where  the  Tenun 

fhall  be  tr overfed. 

I.  IN  replevin  the  defendant  av<wcd,  and  alleged  feifm  cf  ^ 
•*  r^:/I/  by  the  hands  of  the  plamtiff^  it  is  a  good  //r^?  thai  he  never 
v)asfeifedby  hu  hands,-  for  thcfeijtn  in  avowry  is  traverfable,  and 
it  is  no-  eftoppeiioi  the  defendant  to Jhenx^ grant  ofthejervices  made  to, 
C  4^2  ]  him  by  fine  and  deed  of  the  plaintiff y  by  which  he  attorned  of  the  fealty 
and  other  fervices  due^  becaufe  thejerwes  are  not  expreffed,  Br. 
Avowry,  pi.  67.  cites  24  E*  3,  26^  50. 

2.  In  trefpafi  the  defendant  juffied^  becaufe  the  plaintiff  held  of 
%  JV.  by  fealty  y  o?te  mark,  and  ^d.  and  the  defendant  as  bailiff  of  J^ 
N^  di/lrained  for  the  rent  ofon^  year^  and  alleged  fe fin ^  &c.  and  the 
plaintiff  faid  that  he  held  by  the  rent  of  ^d^  and  fealty  y  abfque  hoc 
that  he  holds  by  one  inarky  prouty  &c.     And  per  Cur.  he  may  tra- 
verfe  the  tenure  in  tre/pafs,  tliough  feifin  be  alleged  j  contra  ifk 
0vowry^    Note  the  diverfity*    But  in  trefpafs  it  is  not  good  ;  for 
he  Jhall fay y  abfque  hoc  that  he  holds  by  one  marhy  fealtyy  and  4  d,  l>y 
which  he  faid  fo  5  for  the  defendant  did  not  fnppofe  that  be  held  bf, 
$ne  marko/ily*     Br.  Avowry,  pZ.  115.  cites  10  H.  6«  3. 
9ift  it  Jt  no       J.  In  avowry  it  is  no  plea  that  he  holds  of  J.  N.  abfqtte  hoc  that  ht 
jiS/f /'  ^  ^^  ^f  ^^^  defendant ;  for  he  fhall  not  traverfe  the  tenure ;  but 
^.  N  ai/-    he  may  fay  that,  hors  defonfee^  or  difclam.    Br.  Avowry,  pL  116, 

^ue  hoe  that   citeS  10  H.  6.  6* 

tb'  dffen. 

dant  ^ai  feifed  hy  the  hjtnds^  &c.    Br.  Ayowtv,  pi.  1 1 6.  (;ites  I o  H.  6.  6-  — But  aifju^  her  that  ht 

«t'a/  ever  ffij(d  after  the  /imiiatioftt  is  a  good  pica ;  ptr  Cur,    Nolc  tljc  divcifUy.     Br,  Axowxjt, 

f\.  1 1 6.  cues  10  H.  6,  6. 

Br.Traverfc  ^.  Avowrv,  becaufe  Tf^.  J9»  heldcertaln  hndy  ofiuhtch  &e*  of  one 
Xli^li\t%  J'  ^'  ^"^  ^f  "^^  manor  of  jP..  by  homage y  fealtyy  and  efcuage.  The 
S.  c  plaint  ff faid  that  he  held  of  the  lord  by  a  halfpenny  andfealty^  &c. 

abfque  hoc  that  the  lord  nuas  feifed  of  the  reft  of  the  fervicesy  viz^ 
homage  and  efcuagCy  &c.  Littleton  J.  faid,  you  ought  to  traverfe 
the  tenure  by  fervice  of  chivalry  i  for  if  he  denies  not  the  tenure^ 
the  homage  and  efcuage  arc  inciderrty  though  hc  was  never  feifed^. 
Br,  Avowry,  pi.  p6.  cites  7  E.  4.  27. 

54  Butfeiftn  of  homage  may  be  tr overfed  in  amowryfor  tenure  hf 
rent  and  homage  ;  for  this  is  focage,.to  which  homage  is  not  inci-^ 
dent  \  contrary  to  knights  fervice.  Ibid. 
Where  the  5.  If  a  man  incroaches  femnce  of  the  fame  nature  as  the  tenure  is., 
Jlr^ATT  ^'  As  if  a  man  holds  by  1 2  d-  and  the  lord  incroaches  2  s»  there  hc 
fUintff  Ihall  traverfe  the  feifin*  Br.  Avowry,  pi.  96.  cites  7  E.  4.  2^^ 
holds  of  him  •^.  2ut  where  he  incroaches  a  thing  of  another  nature^  as  i^ 
%fices7h{'tt'  WP^^^  focagc  tenure  he  incroaches  fervice  of  chivalry,  t^xm  tk^ 
are  due,  ax    tcnurc  fhall  bc  travcrfed,  and  not  the  feifin.  Ibid^ 

Jealty^  rent, 

and  fuit  of  court y  and  alleges  feifin  of  all,  and  for  the  rent  arrcar  avows»  where  the  trut  Untup^ 
miAi  iyfealtj  and  rent  only,    Ui  this  cafe  ibic  ten^re  of  the /irit  ij.  qqc  material,  becaufe;  if  is  ot 


ffBrr  fjuaUtj  and  nature,  and  the  tenancy  originally  was  not  cKarg^  With  any  fervlce  oFAicii 
feature  as  fuil  is,  and  fo  the  tenure  is  traverfablc  ;  but  if  the  rent  was  z  s.  a  y2ar,  and  the  lord  get* 
feifio  of  3  s.  without  caJ/cio-x  ofdifticG,  th:rc,  bccaufc  the  ten  nj-/  ij  charged  with  fcrvice  of  fuch 
^[lature,  and  it  is  not  to  be  j-rtfumcd  thut  the  tenant  would  Mili.'.tarily  p^y  inoi-e  than  he  ought,  thers 
\iit  fcifin  in  avowry  is  ttiveiiible,  and  not  the  tenure.  9  Key.  3  ',.  a.  Pafch.  42  Eliic.  C.  B.  Buck- 
tuiU's  Cafe.— — Cio.  E.  -99.  pi.  4",.  S.  C.  the  jury  found  th-  lenurc  by  fealty  and  rent  only,  ant^  not 
by  fuit  of  court;  and  t\\i  Court  held  ihat  it  was  found  againft  the  avowant;  for  in  an  avowry  a|| 
the  tenure  alleged  i$  material,  but  in  trr f^ufi  or  refcous  if  any  part  is  found  it  is  fu3i(;ienU 

8.  ji/id  in  avowry  upon  tenure  of  two  acres  ly  two  pence y  tlie 
tenant  may  fay  that  he  holds  the  one  acre  only  by  2  d,  ahfque  hoc  that  he 
held  two  by  2d.     Br.  Avowry,  pi.  96.  cites  7  E.  4.  27* 

9.  ^::J  per  Pigct,  this  c.ife  was  adjudged  tl^.at  where  n  man 
avows  for  tenure  of  a  hawk  and  fealty  ^  and  the  ether  fays  that  he 
fyolds  of  him  by  fealty  and  a  korfcy  and  iraverfes  the  feiftn  ofthehawky 
this  was  held  no  plea  ;  for  he  ought  to  traverfc  ahfque  hoc  that  he 
holds  by  fealty  and  n  hawk ;  for  this  is  of  another  nature  than  the 
firft  fcifin  was,  and  fo  above  he  ought  to  traverfe  the  tenure  and 
hot  the  feifm.     But  Jenny  and  Danby  Ch.  J.  held  that  he  ought 

to  traverfe  the  fcifin,  well  enough.     And  Brooke  fays  that  the  [  4'3   3 
bell  opinion  of  the  Court  was  with  Catefby,  Littleton,  and  Pigot, 
as  it  fcems.     Br.  Avowry,  pi.  96.  cites  7  E.  4.  27. 

10.  In  replevin  the  defendant  avowed  for  fealty  and  20  j.  rent. 
The  plaintijffaid  that  he  held  by  2  d.for  allfervices,  and  as  to  the 
refl  notfeifed,  unlefs  by  coercion  of  difrefs.  Jenny  faid,  you  ought 
to  fay  abfque  hoc  that  he  holds  by  2  s.  but  Brian  faid,  No,  the 
feifin  fhall  be  traverfed  in  avov/ry,  and  not  the  tenure.  Br. 
Avowry,  pL  99.  cites  12  E.  4.  7* 

1 1 .  Where  the  plaintiff  coffcffcs  the  fame  tenure  as   is  in  the  ^^[  where 
avowry  y  and  of  the  fame  nature  y  but  he  holds  by  lefs  renty  there  the  ^j-^i  ^.^J|j.  {^ 
plaintiff fhall  anfwer  to  the  fe fin  ;  but  if  the  defendaiit  avo'ws  for  fer-  replevin 
vicecfchivalryy  and  the  plaintiff  fays  that  he  holds  in  foca^Cy  there  he  ^^^  dcfen- 
fliall  traverfe  the  tenure  and  not  the  feifin  •,  per  Neie  J.     And  ^J^l^Jf^^ht 
per  Brian  Ch.  J.  this  is  a  good  diverfity.     Br.  Avowry,  pi.  104.  d^ftudar.t 
cites  20  E.  4.  16.  b^lJofbm 

o>te  acre  by 
htmage^  fealty^  and  ffcuagej  and  J  /.  tent,  and  alJfgei  ffijin  by  tbe  bands  oftbe  plaintiff  as  bis  v,ry 
frnan/f  Sec.  and  for  zs.  atr^ar  at  Ealler  he  avowed.     Vavifor  faid,  advocare  non  ;  for  you  hold  this 
acre  by  fealty  and  2  d.  of  tvbffcjtrvicesy  &c.  abj^ue  b'ic  ibatyou  bold  of  :a  ly  hotr..ig*yfialtyt  and  rf^ 
cuage.,  and  2  s.  rent  mudo  &ftrinjj  Sec.     Per  tiulTcy,  you  ought  to  traverfe  the  fcifin,  and  not  the  te- 
nure as  here  ;  for  tbe  ffcuage  made  the  knights fei'ulce^  and tht  difendant bus allegidfeijin  of  ibeoiktr 
fertfice^,  and  not  in  tbe  tfcuagei  therefore  he  fball  traverfe  the  fellin  of  them,  viz.  ot  the  2  s.  and  of 
the  homage;  for  all  this  may  be  focagc,  and  therefore  he  traverffd  the  feifin  of  that  which  made  the 
focage  tenure,  but  not  the  ferviccs  of  that  which  made  the  fervue  of  chivalry,     ^v^  per  HulTcy, 
in  wo^ry  fr  tenure  by  10  d.  and  alieget  feifin  ^  Sec.  ihc  f/ainti^' may  fay  tbat  be  boldiofbim  hy^* 
ba^kj  abffuf  boc  t(at  be  bolifs  by  lO  d,  and  not  anjv/er  to  tbe  pfin :  quod  Br*an  couccuU. 
Ibid. 

12.  In  replevin  the  defendant  alleged  that  the  plaintiff  held  by 
Jealty  and  5  /.  renty  and  fuit  of  court  y from  3  weeks  to  3  weeks  y  Sec.  and 

by  plowing  his  land  two  days  in  the  year  y  and  by  I  d.  of  aid,  and  alleged 

Jeifiny  SLudfor  arrear  of  the  land  and  the  i  d.  of  aid  he  avowed,  Briggs 

by  protejlatign  faid  that  he  did  not  hold  by  the  rent  of  ^  s,  but  held 

by  fealty  and  i  d.  renty  and  fuit  of  court  twice  a  yeary  viz.  fuch  a  day 

fir  ali  ferviceSi  ahfigtse  hoc  tba^  be  hqlds  toplo^  lis  land^  or  was  e^^er 
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feifed  of  \  d*  of  aid^  and  offtnt  to  his  courts  prout  &c.  and  it  w«$. 

agreed  that  the  protcftation  was  well  taken,  becaufe  die  defendant 

did  mt  avoiufor  the  rent  [mentioned]  in  the  proteftatipn ;  per 

Choke  J.     Br.  Avowry,  pi.  108.  cites  21  E.  4.  64. 

But  wliere         i  j.  And  note  that  offuch  things  whereof  be  confejfes  parcel  in  the 

^bin^'ffit  f^^^  tenurey  he  (hall  not  traverlc  the  tenure,  but  anfwcr  to  the 

in  tUfame  poffeffion  OT  fcifin  of  it.     Ibid. 

ttnttre^  then 

xtotvrithftanding  the  feifin  of  it  belbre*  he  may  d^verfe  the  tenure.  Ibi4.  Ai  where  a  man  hddt 
ij  fealty  and  a  borfe^  and  the  lord  avonvifor  rent  or/uit,  the  plaintiff  may  fay  that  he  holdaby  the 
leaity  and  horfe,  abfque  hoc  that  he  holds  by  rent  or  fuit,  and  not  anfnrer  to  the  feifin,  because  the 
incroachment  •f  another  thing  by  which  the  tenant  does  not  hold,  is  void,  and  the  feifin  of  it  is 
void ;  but  contra  of  incroachment  of  fuch  thing  by  which  the  tenant  holds  in  fad ;  as  where  be 
liolds  by  fuit  once  a  year,  and  he  incro^ches  from  three  [weeks^  to  three  weeks»  or  if  be  holds  hj 
a  d-  and  he  insroaches  ^  d.  in  thofe  cafes  he  Oiall  anfwcr  to  the  feifin.  Note  the  diverfity.  Ibid. 

Tor  where  14.  Avowry  ttpon  a  Jtranger  to  the  replication.  The  plaintiff 
they  donot^  would  have  traverfed  the  tenure^  and  was  not  fuffcred,  becaufe  he 
wr^,  as  the  was  a  f):ranger  to  the  avowry,  and  fo  itfeems  that  the  avoHury  vvai 
me/aj^s/er.  made  upon  the  perfon^  and  not  upon  the  land^  as  by  the   (tatute   21 

^'7r'^and  ^*  ^'  ^"^  ^^  ^^^^  ^^^  appear,  becaufe  it  is  ill  reported,  and  in 
the  other Jq'  avowrv  he  alleged  tenure  by  homage^  fealty^  and  efcuage,  and  20  x, 
tage  as  a-  rcnt^  and  for  the  rent  arrear  he  avowed,  &c.  and  the  prayee 
te  *'-  *b*  f'^^  ^^^'  ^^  ^^^^^  h  homage,  fealty,  and  20  /.  rent,  abfque  hoe' 
travcrfable.    that  he  holds  by  homage,  fealty,  ejcuage,  and  20  /.  rent,  and  no  plca> 

Ibid. without  faying,  and  as  to  the  rent  rien  arrear,  and  then  a  good  plea  to 

the^a^r^^  travcrfc  the  tenure  as  above.  Br.  Avowry,  pi.  2.  cites  26  H.  8. 6, 

in  tenure^ 

^ut  ntt  in  the  fMfteU  orfetfin,  there  the  feifin  it  trtverfable,  and  not  the  tenure.    Note  the  dlTerfity. 

Ibid. 

[  4M  ] 
4  Rep.  9.       I  J,  But  where  a  man  holds  by  rent  andfervice  of  chivalry,  and 


C  f  ^  fa\    ^^'  ^^''^  '"'^  ^^^  ancejlors  have  been  always  feifed  of  the  rent,  but  not  of 

that  this        the  homage  nor  'ward;  yc 

opinion  of    ward  of  the  heir  ;  for  tne  feifin  of  the  rent  fuffices  to  be  feifed  of 


Cafe,      fays  »,^»  •►    ...-*.    #^—     ^r'^^-.^r*    ,...«,«    ^»»,.^r  w.«y.^.^v»    ^       •«„     r»r..,     .r^»    .,^m   W^ 

that  this       the  homage  nor  ward;  yet  if  the  ward  falls,  he  (hall  have  the 


^ems^^not  ^^^  tenure,  as  to  this  purpofe.  But  Brooke  fays  otherwije  it 
to bciaw ;  fccms  of  making  avowry.  Br.  Avowry,  pi.  96.  fays  it  was  hcjd 
iorthe  cajc    by  the  juftices  of  both  benches,  Pafch.  7  E.  6. 

Ts^the'ftr^n"!         ^^'   ^^  ^^^  ^^^^  ^^^^  ^""°   ^3    ^'   ^'    ^^    ^^®   ^^^^   ^J  ^  ^^^ 

cr  cafe.  juftices,  that  in  avowry  unques  fiifte  generally  of  the  fervices  is  no 
plea,  but  ihall  be  compelled  to  travedfe  the  tenure.  Br.  ATOwry» 
pi.  56. 

17.  But  unques feifie,  generally  offuch  a  parcel  tf  the  fervices  after 
the  limitation,  is  a  good  plea.     Ibid. 

1 8.  Or  unqttes feifte  of  the  fervices  by  his  hand  is  a  good  plea.  Ibid. 

19.  But  per  Prifot,  if  a  man  incroach  20/%  upon  me  by  coercion  of 
diftrefs,  who  do  not  hold  of  him,  1  (hall  not  avoid  it  by  faying  that 
the  {eifm  was  by  coercion  of  diftrefs,  h\xt  Jhall  be  compelled  to  tra^^ 
verfe  the  tenure.     Ibid. 

20.  But  where  it  is  a  tenure  by  fealty,  and  the  lord  incroaches 
rent,  he  ft^all /ay  that  he  holds  by  fealty  only,  and  as  to  the  rejl feifed 
by  coercion  ofaijtrefs.     Ibid. 

21.  In. replevin,  &c.  the  dcfcndMit  jtf/lifcd  the  taking,'  &c. 

fir 


Jcir  that  the  locus  in  quo^  tsfc.  vtas  the  freehold  of  C,  and  that  he  as 

fervanttook  the  cattle  there  damage feajant ;  the  "^zxn^xS  rtplkedythat 
icng  before  C.  wasfeifedy  one  J.  S.  afiranger  ^asfeifedy  andfo  con^ 
^jeyed  a  title  to  bimfelffrom  J.  S.  but  took  no  travcrfc  to  the  free- 
hold alleged  in  C.  The  Court  held  clearly,  that  the  plaintiff 
ihould  have  traverfed  the  freehold  of  C.  and  Williams  J.  faid  it 
Ihould  have  been  thus,  (viz.)  abfqtde  hoc^  that  the  fame  was  the 

freehold  of  C,  tempore  capttoniSy  and  judgment  for  the  avowant. 
Bulil.  48.  Mich.  8  Jac.  Pompier  v.  Chamberlaine. 

22.   Avowry  fct  forth  that  C.  was  feifed  of  one  meffuagCy  two  BrownU 
hamsy  one  milly  isfc*  and  loo  acres  oflandy  (*fc,  in  Jr.  and  held  '7*'Tur- 
them  of  B.  by  10  s.  rent y  fealty  andfuit  of  court ;  the  plaintiff  re-  Darnei 
plied  that  C.  held  40  acres  by  9  /.  rentyfealtyy  and  fuit  of  court y  abfque  S.  C.  heli 
hocy  that  he  heldmodo  l^ forma.  The  queftion  was  whether  he  ought  J^'^^^liij"^ 
to  traverfe  the  fcifin  or  the  tenure,  and  it  was  likewife  objefted  tic^sT* 
that  here  was  double  matter,  for  that  the  conclufion  founds  in 

•  bar  of  the  avowry,  and  likewife  in  abatement  of  it;  but  Hobart 
and  Winch  (only  prefent)  held  the  traverfe  good  and  not  double; 
and  Hobart  faid  that  true  it  is  that  if  the  lord  had  feifin  of  more 
than  the  very  fervices,  in  this  cafe  it  may  not  be  avoided  in 
avowry,  and  no  falfe  tenure  (hall  be  avoided^  &c,  but  when  he 
joins  another  falfity,  and  that  is  in  the  quantity  of  land.  Now 
the  falfe  quantity  of  the  rent  had  made  the  tenure  traverfable, 
and  the  judgment  was  commanded  to  be  entered  accordingly. 
Winch.  18.  Mich.  19  Jac.  Davies  v.  Turner. 

(F.  a)  Judgment.     How.     Writ  of  Inquiry,  and 

Coils,  and  Damages. 

I.  T>Y  judgment  in  avowry,  the  defendant  fhall  not  have  by 
this  fcire  facias y  for  he  has  only  returny  which  does  not 
prove  any  feifin  5  for  he .  (hall  not  recover  renty  and  therefore 
cannot  have  fcire  facias  of  the  rent,  nor  of  the  arrears  to  recc-  f  415   1 
vcr  them,  quod  nota  by  award.  Br.  Avowry,  pi.  79.  cites  21  £.  3. 

2.  Where  demurrer  is  upon  plea  in  abatement  of.  avowry,  the 
judgment  (hall  be  to  anfwer  over,  and  it  is  not  peremptory  5  per 
Finch,  and  the  reporter.    Br.  Avowry,  pi.  31.  cites  48  £«  3.  8. 

3.  Avowry  for  rent  and  fervices  y  the  plaintiff  was  nonfuity  and 
the  defendant  had  returny  and  the  returno  habendo  was  returned  ni" 
bily  by  which  withernam  iiTued,  which  was  in  the  end  pone  per  va- 
dios  8c  falvos  plegeos,  the  plaintiflP  to  anfwer  as  well  our  lord 
the  King  for  the  contempty  as  the  party  of  damages  and  injuries  done 
to  him,  where  damages  at  this  day  were  not  given  to  the  defendant 
in  avowry,  and  xht  fieri ff  returned  nihil y  by  which  iffued  2  capias's 
and'exigenty  and  the  plaintiff  was  outlawed,  quod  nota,  and  fued 
charter  of  pardon  thereof  againft  the  defendant,  who  came  and 
counted  of  damages,  and  all  as  above,  by  which  the  plaintiff  de- 
murred, and  bv  the  beft  opinion,  becaufe  the  defendant  cannot  have 
damages  upon  the  avowry^  Imt^kgi/ {fot  hzYQ  damages  upon  the  wither^ 

7  nam 


iutm  which  \%^ourdei  upon  it.  But  Brooke  fays,  that  at  this  day  ik^. 
xnagcs  are  given  in  avowry  for  rent  or  fcrvices  by  the  ftatute  of 
(21  H.  6.3  capitulo  19.  Contra  for  damage  feafant.  Br».Da4 
mages,  pL  16.  cites  35  H.  6.  47. 

4.  \V'here  a  m?.n  dijl  rains  for  homage,  fealty,  &c*  which  be  may 
have  to  he  viade  to  himy  there  he  Ihall  havt  the  fame  thing,  Br. 
Avowry,  pi.  89.  cites  9  H.  7.  2Z. 

5.  But  where  he  dillrainsy^r  a  thing  which  is  pqftj  as  fuit  of 
court,  reaping  of  corn,  &c.  there  he  may  diftrain,  and  yet  fliali 
noi  have  the  thing  but  damages  by  the  difcretion  of  the  judices, 
quod  nota.     Ibid. 

6.  a  I  H.  8.  cap.  19.  yl  a.  In  any  replegiari  orfecond  deliverance 
for  retiisy  cufloms^fervicey  or  damage  feafant ^  if  the  avowry  y  conufance 

%r  jiifAficaiion  he  found  for  the  defendant ;  or  the  plaintiff  he  nonfwi 
wr  otherivife  barred,  the  defendant  fhall  recover fuch  damages  and  cofis 
as  the  plaintiff fhould  have  had  if  he  had  recovered. 

7. 'In  replevin  by  0.  againfl  A.  Bi  and  C.  for  taking  a  horfe^ 
A,  avowed y  anil  B*  Isf  C  inade  conufance  for  1 1  d.  rent  fervice  ar-« 
rear  due  by  O.  to  A.  and  found  for  the  defendants,  and  2  d.  da- 
mages to  all  3  defendants  \  and  judgment  was  given  accordingly^ 
tliat'thcy  fliould  recover  damna  fuaprardifta  per  juratores  aflefla 
&c.  but  becaufe  B.  and  C.  made  conufance  generally y  and  mt  as 
hailffs  nor  as  fervants  to  A,  and  the  conufance  in  itfelf  a  title  and:l 
j unification  in  the  right  of  another,  and  damages  given  to  all  3, 
und  B.  and  C.  who  made  con\ifance  liad  no  right  to  recover  any 
thing,  the  judgment  wasrcverfed.  Yclv.  108.  Mich.  5  Jac.  B^R* 
Owen  V.  Williams. 
la  replevin       8.   1 7  Car.  2.  cap.  '].f  i.     When  any  plaintiff  in  replevin  fhall 
d'^iV^atovcd  ^^  nonfuit  before  ilfue  joined  //;  any  of  the  King*s  courts  at  Wefl^ 
for  a  rer.t-     minficry  the  defendant  making  afuggeflion  in  nature  of  an  avowry  or 
charge,  the    conufance  for  J uch  renty  to  afcertain  the  Court  of  the  caufe  ofdiftrefsi 
^icade^in     ^^^  Couyt  Upon  kis  prayer  fhall  award  a  writ  to  the  fheriffi  to  cn-» 
tarnoncon-  quirc  bv  the  oaths  of  12  mcti  touching  the  fum  in  arrcar  at  the 
ecOit;  iiTue  time  of  fuch  diftrcfs  taken,  and  the  value  of  the  goods  diftrained^ 
Unl  the 'ur    ^^^  thereupon  notice  of  1 5  days  fhall  be  given  to  the  plaintiff,  or  his  at- 
jcumJ  ih*      torney  of  the  fitting  of  fuch  inquiry }  and  upon  the  return  of  fuch  in^^ 
tvutue  ijtbe  qnfition^  the  defendant  fhall  have  ]\xA^Tr\tnX.  to  recover  againfl  the 
"/^fr^^Ir-  plcti^iff^he  arrearages  of  fuch  renty  in  cafe  the  goods  diftrained  fiuxlt 


r.ati. 


The  amount  unto  that  valuCy  and  in  cafe  tkcy  Jhall  noty  then  Jo  much  as  the 
Court  held  value  of  the  faid  goods  fljalt  amount  untOy  together  with  his  co/lSy  an  J 
*^vi^^ .    ,    Aall  have  execution  as  the  lawflmll  require. 

his  judg-  9.  And  in  cafe  fuch  plaintiff JJjall  be  nor\{\x\t  after  conufance  ot 

inrnt  »c-  avowr}'  madcy  and  ifl'ued  joined,  or  if  the  verdiil  fliall  be  given 
Iircolmon  againit  fuch  plaintiff,  then  the  jurors  fhall  at  the  prayer  of  the  defend 
Uvv,  but  dant  inquire  concerning  the  arrears y  and  ih  value  of  the  goods  dif^ 
t!ie  words  of  trained ;  and  thereupon  the  avowant y  or  he  that  makes  conufance y  fhall 
[416  J  J^ave  judgment  for  fuch  arrearages  y  or  fo  much  therpof  as  the  goodt 
i'*   *^'^.'ut^;t  dflrained  amount  unto y  together  with  hiscofls. 

Svi  1  be 

iti^.  rcc!  by  the  fame  jury  that  tries  the  iiTue,  they  doubted  if  it  mhy  be  fupplied  by  writ  of  in^uiry^ 
i:..i  ii  biin;^  a  newcaife  they  would  advifci  but  alteiward6ia'iOia«  2X  Car.  a.  it  was  refolTed  After 

fev«r«l 


fe^nt  del>ate9  that  it  eaonot  l>e  fupplkd  Vy  i»rk  of  ioquhy.     Ler.  ij^.  Mich,  id  Car.  2,  B-  R. 

Shcape  v.  Culpepper. Vent.  40.  Ward  v.  Culpepper*  S.  C  and  the  Court  held  ic  could  not  bd 

fupplied  by  writ  of  inquiry;   wherefore  he  was  bid  to  take  his  judgment,  quod  returnum  habcat 
avcriorum  at  the  common  law.— Sid.  3X0.  pi.  12.  S,  C  and  the  Court  held  that  it  could  not  ht 

CuppUed. Raym.  170.  S.  C.  wltd,  that  judgment  Ihould  not  be  entered  upon  this  finding,  but  the 

ttTowant  may  have  jud^eat  at  the  common  law  if  he  wUl>  and  then  the  plaintiff  ij>  put  Co  a  feconi 

deliverance. 

In  a  replevin  removed  by  a  recordari  there  was  a  n^nfuit  far  want  of  a  declaration)  whereupon  di« 
defendant  made  a  fuggeftion  and  took  out  a  writ  of  inquiry  on  this  ftatute)  the  plaintiff  moved  to  fet 
it  afide,  beaaufe  the  nonfuit  happened  through  thefuddainjickneji  of  the  per/on  emphytd  to  profecute  % 
|>er  Cur.  thi?  new  ftatute  having  •  taken  away  ihe  writ  of  fecond  deliverance,  hath  made  the  plain* 
liff  remedilcfs,  unlcfs  we  help  him,  and  therefore  we  will  endeavour  it  as  far  as  we  can,  and  orderei 
that  the  defendant  Ihew  caufe  why  he  (hould  not  acceptof  a  declaratMn  upon  payooent  of  cofts.  Vent* 
4I4.  Hiil.  x\Sc%l  Car.  ».  B.  IT.  Playters  v.  Sheering. 

For  more  of  Avowry  in  general,  fee  2Diftreftf>  if^erfOf,  Hl- 

mitation3,2S)crne(U)(P)  (QJ,  IXepUbin,  €rat)crfc,aiid 

other  proper  titles* 


Sttti^orttf. 


(A)    fVhat  fhall  be  faid  a  good^  and  what  a  bad,  or 

void  Authority. 


Fol.  328. 


f 


J,  TF  a  man  figns  and  feah  a  Uaje  cf  eje^ment  inUnded^  but  does 
^  not  deliver  it^  and  at  tHe  fame  time  feah  and  delivers  a  letter 
^f  attorney^  in  which  he  recites,  whereas  he  by  indenture  of  leafe^ 
h:aring  fuch  a  date  &c.  (which  is  true)  hath  demifed  of  B.  fuch 
Jandj  habendum  &c.  N^  thefe  p^ejents  witnefs^  and  he  makes  J,  S. 
his  lawful  attorney  to  deliver  the  faid  indenture  upon  the  knd^  as  his 
deeds  though  according  to  the  proper  fignificaiion  of  the  words, 
the  leafe  ought  to  be  taken  to  be  delivered  by  him,  and  fo  this 
letter  of  attorney  void  to  deliver  it  again,  for  this  cannot  be  an 
indenture  if  it  was  not  delivered,  nor  can  it  be  a  demife,  as  it  is 
recited,  if  the  leafe  was  not  delivered  ;  yet  all  parts  of  the  letter 
of  attorney  being  laid  together,  and  the  intent  the  parties,  and 
proof  being  made  that  the  leafe  was  not  delivered,  but  only  fzgncd 
and  fealed,  it  appears  tiiat  this  was  only  an  improper  exprejfton  af 
his  intent^  by  calling  it 'an  indenture -and  a  aemije^  for  if  he  bad  in- 
tended that  this  was  an  indenture  fealed  and  delivered,  this  lettet' 
of  attornev  to  deliver  it  upon  the  land  need  not  have  been  made, 
Mich.  24' Car.  B.  R.  between  £;7?rry  ^^^  ^^^^»  P^^  Curiam, 
fcilicet,  my  brother  baron  [Bacon J"  and  myfelf  ruled  it  uponcvU 

dencc  at  the  bar.  J 

3  ^  ^ 


417  Zut^tt^' 

* 

[Th«  if  a*  A  letter  of  att6rncy  was  to  makefafin  U  Ifahelfecundumfoi^m 

■^P*^^     mam  chart^tj  and  afterwards  the  feoffor  rashes  the  word  Ifrhel  ani 

Yw-book.]  ^«'' '»  Godfrey  \  the  attorney  cannot  make  livery  to  hen  bccaiife 

it  ought  to  be  made  to  him  as  it  is  in  the  deed  now,  but  not  [as 

It  is]  in  the  letter  of  attorney.     Arg*  Litt.  Rep.  144.  cites  25 

Aff.  6. 

3.  If  a  teftator  devifes  land  to  an  infant,  he  cannot  de^ife  that 
y,  S.  Jhall  leaje  the  land  in  the  name  of  the  infant  devifee^  and  if  he 
does  it  is  void ;  for  it  (hould  in  law  then  be  the  leafe  of  the  in- 
fant, who  caimot  make  any )  2.nd  none  can  authorize  any  to  make 
leafes  in  the  name  of  another,  but  of  him  in  whofe  name  the 
leafes  ought  to  be  made.  Cro.  £.  734.  pi.  i.  HilL  42  £li&.  B«  R* 
Pigot  V.  Garni(h< 

4.  A  man  cannot  make  an  authority,  power  or  warrant  i rrn/^ 
cahle^  which  by  law,  and  in  its  own  nature,  is  revocable.  8  Rep. 
82.  a,  Trin.  7  Jac.  rcfolved  in  Vinyor's  Cafe. 

5.  A  letter  of  attorney  was  made  to  J.  S.  for  furrendring  fuch 
a  copyhold^  and  did  not  fay  (for  him  and  in  his  name)  ;  Yelverton  J. 
faid,  that  the  letter  of  attorney  is  lame  for  this  caufe,  for  other^ 
wife  the  copyhold  might  be  the  copyhold  of  him  that  furrendered 
by  virtue  of  the  letter  of  attorney,  and  fo  he  (hould  iurrender  his 
own  copyhold  ;  but  Tanfield  contra,  becaufe  he  faid  in  the  letter 

.  of  attorney  that  (he  did  con/iitute  and  appoint^  and  in  bisfiead  and 

place  put)  which  are  as  full  as  if  he  had  faid  (in  his  name). 

Browl.  94*  Pafch.  5  Jac.  in  Cafe  of  Stamford  and  Cooks. 

ft  Ron  Re^       6.  An  authority  was  given  to  an  attorney  adpetendum^  recipient 

390.  S.  Q,u  dum  V  recuperandum  money  from  a  debtor.     Refolved  per  Cuf. 

^'cordin  *f    ^^^  ^^  recuperandum  is  fufficient  warrant  to  make  an  arreft,  be- 

!! G^b."  caufe  it  is  an  aft  by  means  whereof  he  ought  to  recover.    Palm. 

358.  pl.4sa.  394.  Mich.  21  Jac.  B.  R.  Randal  v.  Harvey. 
^'  ^'  7.  Authorities  by  letter  of  attorney  are  either  general  orJpeciaU 

as  a  letter  of  attorney  may  be  to  fue  in  omnibus  cauds  motis  & 
movendis,  or  to  defend  a  particular  fuit.  Sir  Phikp  Sidney  when 
he  went  to  travel  gave  Sir  Thomas  Walfingham  a  letter  of  at- 
torney to  aft  and  fell  all  his  land,  and  all  his  goods  and  chattUsy  and 
it  was  held  good,  i  Salk.  96.  Pafch.  13  W.  3.  in  Cafe  of 
Parker  v.  Kett. 

8.  Where  a  man  doth  anything  by  the  exprefs  order  of  znoAttj 
it  is  as  good  as  if  done  by  himfelf ;  as  where  one  expre&ly 
orders  J.  S.  tofgn  a  deedy  which  J.  S.  did  afterwards  fign,  this  is 
good  as  one  determinate  a£f.  But  where  a  deputy  doth  any  thing 
by  virtue  of  a  general  deputation  it  muft  be  where  a  deputy  may  be 
made  by  law,  per  Cur.  8  Mod.  365.  Pafch.  1 1  Geo.  in  Calc  of 
Ibf  King  v.  Bilhop  of  Chcfter* 


(B)  mat 


i 


0llti^^lPftp«  417 


^B)     What  fliall  be  a  good  Execution  of  an  Au* 

,  thority. 

[i.  ATlDE  for  this  Co.  Litt.  iia.  b«  1x3.  and  the  Irifh  cafe  of 
^    tenures.*]  1 

[^2.  A,  devifes  lands  in  taily  and  if  the  donee  dies  without  ijfuey  ^™-  S-  *^' 
that  it  Jhouldbi  fold  by  his  fon  in  law^  he  then  having  5  fons  in  vinccnTs* 
law,  and  dies^  and  after  one  of  the  fons  in  law  died  in  the  life  of  c.  adjudgA 
the  doneey  and  after  the  donee  dies  without  iffue  \  the  4  furviving  f**  accord- 
y&«j  i»  law  may  fell  it,  becaufe  they  were  na>ned  generally  fons  in  Mo^/TrTi^ 
lawy  not  by  particular  name,  and  it  may  be  fold  by  all,  and  the  291.  s.  C. 
words  are  fatisfied  by  the  plural  number.  Hill  26  Eliz.  B.  R.  »4judgcdac- 
between  Fincent  and  Lee^  adjudged  upon  a  fpecial  verdict.     Co.  L   4^^  3 

Lit.  1x3.]  '  te'ftr 

286.  pi.  387. 
Lee's  Cafe,  S.  C.  adjudged  accordingly. —^3  Lc.  io6.  pi,  156.  S.  C.  in  totldem  verbis— — S.  C. 
cited  by  the  name  of  Rowland  v.  Lee  as  adjudged.  And.  145.  in  pi.  193.  S.  C.  ciledf  D.  177. 
a.  marg.  pi.  32.  but  if  they  had  been  named  by  their  Several  proper  names,  u  A.  B*  C.  D.  Oc  £*  th# 
furvivor  could  not  have  fold* 

[3.  If  z  judgment  be  afftgned  to  the  King  in  fatisfa£iion  of  a  debt 
due  to  the  King,  with  zprovifo  that  if  the  barons  of  the  Exchequer^ 
or  any  two  of  them  revoke  it^  that  it  Jhall be  voia\  and  after  3  of 
the  barons  revoke  itj  (there  being  four)  as  it  feems,  this  is  a  good 
revocation,  for  if  three  revoke  it,  two  do  it.  Co.  5,  Hoe  gi.  [b.^ 
rcfolved.] 

^4.  But  if  the  words  had  been,  that  if  the  barons  or  any  two  of^^^  charter 
them  jointly  orfeyetally  revoke  it  &c.  there  3  of  them  could  not  re-  J^^^'^Jf^ 
voke  it,  for  this  is  neither  jointly  nor  feverally.  Co»  5.  Hoe  91.  J  a  letter  of 

attorney  to 
4  or  3  jointly  or  feverally  t&  deliver  feifin,  two  of  them  cannot  make  livery ;  becaufe  it  is  neither  by, 
them  4  or  3  jointly,  nor  any  of  them  feverally.    Co.  Lit.  181.  b. 

[5.  If  the  King  grants  a  warrant  to  4,  fcilicet,  the  treafurer, 
chamberlains,  and  under-treafurer  of  the  Exchequer,  by  which 
the  King  gives  power  to  them,  or  any  i  of  them,  to  pay  out  of 
the  King's  treafure  the  cods  and  expences  of  any  man  who  (hall  ^  ■  ^   ■  ^ 
be  employed  in  the  fervice  of  the  King,  and  after  two  ofthefaid*  •  Foi-  3*9- 
four  give  a  warrant  for  the  payment  of  a  certain  fum  to  J.  b.  this         ^    ^ 
is  a  good  warrant,  though  neither  all  four  nor  one  only  did  it« 
Dubiutur.    Co.  11.  Earl  of  Devon.] 

[6.  If  a  warrant  be  made  to  ^  or  any  one  of  them  conjunSiim  Isf  S^ulft,  209 
divifim^  toarrefl  J.  S.  upon  proce/s^  though  this  be  joint  and  feveral,  y/ Waico^ 
yet  two  of  them  may  execute  it,  becaufe  this  is  in  execution  of  jufiice^  s.  C  ad. 
and  therefore  (hall  be  more  favoured  than  other  things,  and  per-  ^"^**^* 
haps  the  two  may  have  a  better  opportunity  than  the  3  fliall  have  ^^^  Co^^ 
at  another  time.     Mich.  15  Jac.  between  Lovet  and  Ludlam  Ch.J.  faid 
adjudged  per  Curiam  j  this  beine:  moved  in  arreft  of  judgment,  *^^5*^ 

Vol.  ill.  G  g  where  ^^  ** 


41  s  ^t^miii* 

judged,  4i  where  an  aflumpfit  ^s  partly  upon  a  del ivefance  Upon  (uch  sd 
cafcbcw^cn  ^rrcft.  M.  4  Jac.  B.  R.  in  a  refcous  againft  Bal^  ^  Gr9oby^  per 
theKihg      T^nfield.  M.  II  Jac.  B.  R.  adjudged.  14  Jac.  B.  R«  between 

and  Mobbs.    H/ia/c9t  and  Em/on  adjudged.] 

Roll*  Rep. 

406.  S.  C.  and  Coke  faid  it  had  been  adjudged  good*  and  Coventry  faid  it  had  been  adjudged  good  4$ 

£iiz.  in  Cafe  of  Hobbs  v.  King.     Uut  the  judgment  in  the  principal  cafe  was  given  on  anoiher  puixit. 

i Roll.  Rep.  299.  Arg.  cites  the  Cafe  of  Hobbs  v.  King.  45  Eliz.  and  the  fame  w  agreed  m 

by  Coke  Ch.  J.  ^nd  Houghton  J.— Cro.  E.  913,  pi.  2.  Hill.  25  Elix.  King  v.  HobKs,  S.  P. 

Vhere  the  warrant  was  to  four,  et  cuilibet  eorum,  held  accordingly  by  Gawdy  and  YelTcrton,  but 

Fenner  e  contra.         '     Yelv;  :5.  S.  C.  tc  S,  P.  accordingly. Noy.  47.  S.  C.  one  ajilnA 

i>ne. Co.  I.itt.  18 1.  b.  S.  P.  accordingly*  and  beeaufe  execution  of  juftice  it  pro  bon«  publicd. 

*— 1  Roll.  Rep.  I ;?,  138.  Pafch.  17  Jac.  B.  R.  White  t.  Wiltshirk  S.  P. adjudged according'y^ 
on  a  warrant  to  make  execution  by  fieri  facia». ■ — Palm.  52.  S.  C.  and  the  whole  Court  held  ac- 
cordingly! and  judgment  for  the  defendant;  and  it  was  laid  at  the  bar,  that  Hit  fame  had  been  adjudged 
feverai  times,  and  pariicularly  in  C.  B.  in  one  Abington*s  Cafe.  -S.  P.  in  error  on  an  indi^ 

mentof  refcous  and  riot,  but  nothing  faid  by  the  Court.     Poph.  202.  Mich.  2  Car.  B.  R.  Harritiai 

^.  F.rrington. — S.  P.  accordingly;  Huit.  127.  Mich.  11  Car.  La(hbrooke*s  Cafe. 

Upon  a  latitat^  the  Jheriff  xttaxntA  a  refcous  to  this  eflfed^,  that  by  virtue  of  the  writ  to  hiai 
direded,  he  had  dirt£f>  dbn  vjarrant  to  y.  S,  and  J.  N»  his  bailiffs,  and  that  the  defendant  ««f  or 
the  cuJ}ody  of  J.  S.  and  xvas  re/curd hy  the  perfons  mentioned  in  the  return.  It  was  moved  to^vaft 
this  return,  btcaufe  the  authority  to  ariefl  is  by  the  warrant  given  totvvo,  and  that  the  defendant  war 
in  cuftodyof  one  only,  who  had  no  power  to  execute  the  warrant,  unlefs  it  had  been  conjundim  k 
divifim  ;  but  per  tot.  Cur.  the  return  is  good  upon  an  old  alloy^cd  dillinftion,  that  where  an  aathofift 
j^  given  to  2  or  more,  for  the  adtKifil/Iran'oHv/ ju/ficct  any  of  them  may  execute  it;  others  ife  df 
private  authority,  unlefs  it  be  conjundtim  &  diviiim.     M.  S,  Rep.  Mich.  5  Geo.  B.  R.  Amoo. 

[  *'9    ]  .... 

♦  This  is  [y.  If  a  Utter  of  attorney  to  make  a  Uvery  of  fei/In  conjimfilm 

^I'^Im  ^  divifim  be  made  to  three^  and  two  of  them  make  liveryy  the  third 
bePafch.38.  being  abfent^  this  is  not  good,  for  this  is  not  conjundim  nor  di?i- 
H.  8.pi.  ^3.  fim.    *  36  H.  8.  D.  62.  t  27  H.  8  b.  Co.  3.  Hoc  91.] 

•— S.  C.  cit-  ' 

cd  by  Gaudy 

and  Yclvcrton.     Yelv.  26.— —S.  C.  cited  Cro.  J.  553.  pi.  17.  Mich.  17  Jac.  B.  R.  in  Cafe  ef 

Obrian  v.  Knivan ;  but  a  difference  was  taken  between  an  authority  and  ^commijfton  %f  dirtSkin  («• 

for  the  eledion  of  a  biihop  in  Ireland]  to  feveral,  which  may  be  well  executed  though  one  be  remov^ 

,  So  of  an  authority  ^iven  to  three  trufteea  by  deed^  and  one  died,  the  executing  thereof  by  the 

furvivors  was  held  not  fufficient.     i  And.  c.  pi.  io.  Mich.  2  ft  3  Elis.  Butler  ▼.  Grey.  ■  P« 

180.  pi.  15.  S.  C. Bendl.  82.  S.  C. 

I  S.  C.  cited,  Arg.  2  Roll.  Rep.  257.  and  the  difference  there  taken  it  between  judicial  and  ftitu- 
fterial  adls,  that  in  die  laft  cafe  e^^utiog  by  2  may  be  goodi  but  aot  in  the  firlt  cafe-  S.  C. 

cited  2  Mod.  78. 

[8.  But  in  the  faid  cafe,  if  two  make  the  livery,  the  fhirdiemg 

prefenty  and  doing  and  faying  nothings  this  is  gcibd  i  for  it  iba]I  b« 

taken  to  be  the  zGt  of  all,  they  coming  there  for  that  purpofe.  Du- 

bitatur.  D.  36  H.  8. 62.] 

Cfo.C.33  ?.       [9.  If  A.  devifes  lands  to  B.  his  wife  for  life^  and  devifes  furdicr 

s^c  ^and''  *^^  ^f ''  ^/!?'^"  ^*^'  *^^^^  '^  not  Jiijffjcient  to  pay  bis  dehts^  tba 

judgment      -B-  .^^^  ^^^^  power  to  fell fo  much  of  the  land  as  will  pay  the  debts; 

iccord  pgiy.  in  thiscafe  B,  may  felt  hut  fo  much  oli  the  land  as  wiU  Jufflce  to  pay 

— Jo.?27.  the  d^bts.     Mich.  9  Car,  B.  R.  between  Dike  and  Rkkiy  «1- 

s^c.'^ad?     judged  perCuriamj  upon  a  demurrer.] 

judged  ac- 
cordingly ;  but  held  that  as  the  power  was  given  oa  a  condition  precedent,  there  ought  to  be  a  fuficint 
averment  of  thft  performance  |  and  (he  ought  to  fet forth  how  much  the  debta  were,  and  bow  nack  cbt 
|oods  were,  &c. 

[lO.  If 


tlO.  If  cefly  qm  ufs  had  divifed  that  bis  wife  Jhduld  fell  his  landy  Sec  th.Bt. 
mnd  madi  his  wife  executrix^  and  died,  and  the  woman  took  another  J^^w^j, 
hujband^jhe  might  have  fold  the  land  to  her  hujband^  becaufe  (he  did 
it  in  another's  right,  and  the  hufband  (hould  be  lA  by  the  devifor. 
lo  H.  7.  20.  Co.  Litt.  1 12.] 

[11.  If  land  be  devifed  to  executory  io  feU^  though  one  executor  r/-  Bcndl.  i  <. 
fufess  yet  the  other  executors  cannot  fell  to  hinty  becaufe  he  is  party  ^^^^f^^* 
and  privy  to  th^  laft  will,  and  remains  executor  notwithftanding  pi.  ^.'s.C. 
his  refufal.     Co.  Lite.  1 13.  Tr.  27  H.  8.  6.  Ben.  Reports.]  in  toodem 

verbis.'    ■  * 
Kdw.  207. b«  pi.  5.  S.  C.  in  totide]nTeTb>t« 

{[f  2.  If  a  man  devifes  lands  to  6,  his  wife  for  lifey  the  remain*' 
der  to  C.  in  fee ^  and  by  a  codicil  he  devifes  that  B,fhall  have  power  6 
months  before  her  death  to  leafe  it  for  b  yean  ;  B.  takes  a  fecond 
hufband,  Jhe  and  her  id  hufoand  may  leafe  it  by  deed,  or  without 
deed,  for  6  years ;  and  if  they  leafe  it  for  6  yearSy  habend.  a  die 
datusy  yet  this  is  good,  *flie  being  living  the  next  day.  P.  13  *Orig.  If 
Car-  B.  R.  between  Harris  and  Graham^  adjudged  upon  a  fpecial  ^"^''^ 
verdift.     Intratur  Mich,  ii  Car.  Rot.  370.] 

{[13.  If  A.  by  will  in  writing  devifes  land  to  B.forlife^  and  de-  *  ^^o.  J 
vifes  further  that  B,  {whom  he  makes  his  executor)  fia  II  have  power  ^i{\^^% 
to  fell  the  reverfion  in  fee^  in  cafe  there  /hall  not  be  fufficierit  goods  adjudged. 
to  pay  his  debtSy  and  after  dies,  arid  after  5.  not  having  fujpcient  — J®-  3*7* 
goodsy  fells  the  land  by  bargain  dndfaUy  by  died  inrolled  to  J.  S.  and  fd'-udwd^* 
his  hetrsy  though  the  eftate  for  life  paffes  by  this  bargain  and  fale    +"jo.  i  j;. 
by  the  ftatute  of  27  H.  8.  of  ufes  and  inrolments,  but  not  the  p1-  3-  Da- 
reverfion  in  fee  by  the  ftatutes,  becaufe  the  vendee  comes  in  by  "J*^  5  ^ 
force  of  the  devnfe,  and  not  by  the  ftatute,  yet  it  (hall  pafs  by  — Noy  80. 
this  deed  inrolled  as  a  fale  according  to  the  will,  though  neither  Daniel  v. 
the  will  nor  power  are  recited  in  ihe  deedy  becaufe  B.  bad  no  power  YfLat*  q1 
to  fell  the  fee  of  the  land,  but  by  the  will.     Mich.  9  Car.  B.  R,  39. 134/ 
between  *  Dike  and  Ricky  per  Curiam,  agreed  upon  a  demurrer  s.  c.  buti 
in  replevin ;  and  then  was  cited  a  cafe  to  be  adjudged  C  4^^   J 

2  Car.  B.  R.  between  f  Daniel  and  Upfyy  which  intratur  Hill.    22  ^^^^ 

JaC*  Rot.  720.]  S.  P.  and 

fame  direrfity  in  either  of  the  faid  booki. 

514.  If  a  man  devifes  that  his  executors  Jhall  fell  certain  tands^  r     ^  ■    % 

dies,  and  the  executors  entery  and  make  a  feoffment  ol  the  lands,  fo^*  33o«^ 

this  is  an  execution  of  the  will  to  convey  the  land  to  the  feoffee  %  #Thi8fcemi 

for  he  is  in  by  the  devife.     Litt.  ^f.  169.  Co.  Litt.  113.]  mifprlnted 

for  \f.)  vis. 
feftion."  S.  P.  though  the  inheritance  IfaaU  defctad  to  the  heiri  and  oontiout  ia  him,  uatU  te    ^ 

necuton  fell.    Perk.  f.  541. 

[15.  If  a  man  dtoifes  land  to  his  executors  to  fell,  and  dies,  the 
executors  may  fell  part  of  the  land  at  one  timcy  and  part  at  another 
time,  as  they  can  find  purchafors.    Co.  Litti  1 1 3«] 

G  g  2  x6.  If 


4*o  dud^otitp. 

Thii  point  16.  If  a  man  hts  authority^  and  he  does  Ufs  than  his  authority^ 
A(r*a"l!  ^J  IS  void  ;  as  if  one  has  letter  of  attorney  to  make  livery  and 
s.  p.  it  it  be  f^ifij^  to  2,  and  he  makes  it  to  one  only^  all  is  void,  and  be  is  a  dif- 
ef  an  entire  feifor  to  the  feoffor.     Arg.  Godb.  84..  in  pi.  ob.  cites  12  Aff.  24* 

thing.  Afj.  &  T         r     :^  -t- 

X  z  Mod.  ^56. As  if  he  be  to  Jo  %  things^  and  be  dotf  mlj  «*#»  or  part,  it  is  void ;  yter  Holt  Ch.  ). 

in  delivering  the  opinion  of  the  Court.  12  Mod.  ica.  Trin.  10  W.  3.  in  Cafe  of  Saunders  t« 
Owen.'— —As  where  by  the  a£t  of  i  Af^  9  M.  cap.  it.  the  Cufioi  Kotuhrum  &r.  it  enahlei  to  af^ 
f9iut  one  akle  and  /ujjicicnt  per/on  &e.  to  he  chrk  of  the  peace,  /or  Jo  Jong  time  as  fncb  clerk  Jball 
demean  bimfel/vfeti  in  tbe  Jaid  office,  he  muA  firft  nominate  the  clerk ;  idly,  he  muft  defcribc  the 
snaanerof  his  eiecution  by  himfelf  or  fufllicieat  deputy ;  3dly  he  muft  limit  the  continuation,  quann'* 
d^u  fe  bene  geflerit  {  fo  that  hit  faying  /  appoint^  J,  S*  to  U  clerk  rf  tbe  peace  if  only  one  part  of  hit 
^wtr.    ibid. 

I *]i  A.  made  ajimple  deed offeoffrmnty  and  letter  of  attornevac^ 

cordingly,  and  the  attorney  delivered  thefeifin  upon  condition.  This 

was  adjudged  a  dilTeifin.     £r.  Feoffments  de  &c.  pi.  25^  cites  12 

Aff.  24. 

•  f  But  imf«.       1 8 .  A  commifjion  iffued  to  inquire  whether  certain  lands  Were  to  hi 

Iij* "'^not     fiy^^  ^^^^  '*'  King^s  hands.       The  commiflioners  inquired,  and 

being  fo       found  that  they  were  to  he  feifed^  and  thereupon  they  feifed  them ;  but 

many  folios   all  awarded  void,  becaufe  they  exceeded  their  authority,  which 

there.]        ^^^  ^^^  ^^  f^jf^^  1,^  ^^  inquire.     Arg.  Mo.  217.  in  pi.  355.  cites 

I  H.  b*  fol.  *  10. 
t,  C.  cited        i(j.  Letter  of  attorney  to  make  livery  andjeijin  to  J,  5.  chaplain. 
%t    ^t^'*  '^^^  attorne}'  cannot  deliver  feifm  to  J.  S.  jf  he  be  not  chaplain. 
^x^iS^ivL.  Arg.  Litt.  Rep.  144.  cices4H.  6.  1.  [b.] 

5  Ann.  in 

Ihe  Cafe  of  Thyroid  ▼.  Smithy  and  agreed  by  the  Court  to  be  good  liw« 

20.  If  a  capias  be  to  feveral  ceronerSf  and  9He  executes  itj  it  is 
void.     Godb.  39.  cites  34  H.  6. 

2 1 .  An  yfi^  of  Parliament  ordains  that  a  dijjeijin  made  by  A.  to 
B.  Jhall  be  determined  in  the  Chancery  before  the  Chancellor^  calling 
io  him  a  judge  to  hear  and  determine  it  along  with  him.  In  this 
cafe  t\izfubpoena  againft  A.  ought  to  be  fpecial  for  A.  to  appear  in 
the  Chancery  before  the  Chancellor  and  the  faid  judge.     By  the 

,  juftices  of  both  benches,  this  z(k  ought  to  be  purfued  ftridly ;  for 

it  derogates  from  the  common  law.    Jenk.  135.  pi.  76. 

22.  CommiJJion  to  hear  and  determine  all  matters  between  J.  N. 
and  3  others.  They  may  determine y^m/  matters  and  feveral  mat* 
r^rx between  them.     Br.  Arbitrement,  pL  44.  cites  2  R.  3. 18. 

23.  So  if  he  have  a  letter  of  attorney  to  make  livery  j/^3  acres^ 
and  he  makes  it  of  two  acres  onfyy  it  is  void  for  the  whofe.     Arg. 

»»  Aff."  4!  Godb.  84.  in  pL  96.  cites  4  H.  7. 

and  at  th; 

cad  of  the  cafe  makes  aqusre,  whether  he  is  not  diffeifor  of  the  whole.'  ■■■■  Ow.  73.  Arg.  S.  P.  tint 

he  cannot  infeoff  by  parcel,  cites  lO  ^.  7. 

[421]  24.  If  a  letter  of  attorney  be  to  make  a  grant  in  EngEJhy  and  he 
Codb.  31.  makes  it  in  Latin^  it  is  not  good.  Arg.  LitJ.  Rep.  l44,  cites  lO 


fir.  Fcofr<» 
nents  de&c. 
pi.  2^.  cites 


iltcs  S.  C $.  C.  cited  Arg.  Holt't  Rep,  463.  and  agreed  hj  the  Court  in  the  Cafe  of  Thon^ld 

T.  Smithy  Trin.  5  Aim.  to  be  good  law. 

25.  If  a  letter  of  attorney  mijrecites  the  date,  the  perfon,  the 
eftate,  or  the  land  in  the  deed,  it  is  void ;  per  Wadter  Ch.  fi.  Litt. 
Kep.  146.  in  Scacc.  ^ 

26.  A  commijjion  made  to  two  cannot  be  executed  by  one  alone.  A  commit 

executed  hf 
3,  this  was  lately  adjudged  in  Chancery  to  be  void,  and  without  warrant;  dted  by  Fenner  j.     Yelv. 

26.  Mich,  a 4.  Sc  45  £li2. Noy,  47.  Fenner  faid,  he  was  in,  this  Cafe  in  Chancery,  and  cites  it  at 

Shelly's  Cafe. 

27.  J.  S.  cejiy  que  ufe  before  the  ftatute  of  27  H.  8.  devifed  that  S.  C.  dtea 
J.  B.  and  a  hisfeoffies  {hould  fell  his  land.     %  S.  died.  A.  died.  ^^^^'"I* 
It  feems  that  the  furvivors  could  not  fell,  and  ruled  accordingly. 

But  the  reporter  fays,  quaere,  if  they  had  not  been  named  A.  6. 
and  C.  but  feoffees  only.     D.  177.  a.  pi.  32.  Hill.'2  Eliz.  Anon. 

28.  The  Lord  Bray  declared  the  ufes  of  his  land  tofucb  a  woman 
wth  whom  his  Jon  Jhould  marry  at  the  nomination  and  appointment 
of  four  of  the  privy  councils  one  of  them  died  before  the  fon  wot 
married.  It  was  held,  that  the  authority  of  the  other  three  is 
determined.  Dyer  190.  Mich  2  &  3,  Eliz.  Butler  v.  Lord 
Sray. 

29.  By  a  ftatute  made  2  &  3  P.  &  M.  cap.  4.  authority  was  ^^g^^  I!*? 
given  to  Cardinal  Poole,  to  iifpofe^  order^  employ^  and  convert  the  "ridtm  velS 
benefices  appropriate  to  the  increafe  and  augmentation  of  the  living  of  bis. 

the  incumbents  \  he  made  a  leafe  for  years  of  a  parfonage  appropriate* 
It  was  holden,  that  the  leafe  was  void  \  for  he  had  authority  but  to 
the  intents  fpecified  in  the  ftatute,  aqd  he  had  not  the  fee  fimple 
given  him  by  any  words  of  the  ftatute.  Mo^  42.  pi.  129.  Trin. 
4  Eliz.  Anon. 

30.  A  man  devifed  his  land  to  his  wife  for  life^  the  remainder  to  ^'  * '9-  5- 
another  for  his-lifcy  and  after  their  deaths  he  devifed  that  the  fanu  J  '^  ^^ 
lands  fhould  be  fold  by  his  executors^  or  the  executors  of  his  txecu-  Danne  ▼. 
tors  J  he  died,  and  one  of  the  executors  died  inteftate.     After-  Amas  and 
wards  the  other  executor  made  his  executor,  and  died,  and  then  s^p.^ja 
the  wife  and  he  in  remainder  died.     It  was  the  opinion  of  the  accordingiji 
jttftices,  that  the  executors  of  one  executor  ihould  not  make  the  f^J"^^ 
iale,  for  they  had  authority  jointly,  and  if  one  of  them  fail,  the        '    ' 
other  cannot  execute  the  teftament.     Mo.  61.  pi.   172.  Pafch. 

6  Eliz.  Anon. 

31.  l^he  King  granted  a  commiiHon  under  the  ftal  of  the 
Court  of  Augmentations,  to  certain  perfons  to  ajfign  to  the  wife  of 
a  perfon  attainted ^  the  third  part  of  the  lands  of  the  hujiand.  The 
commiflioners  ajftgned  her  the  3^  part  of  the  rent  of  a  boufey 
which  the  King  confirmed,  and  me  accepted ;  adjudged^  that 
this  affignment  of  dower  was  not  good,  brcaufe  the  commif- 
fioners  had  not  purfued  their  authority,  for  that  was  to  affign 
lands,  and  they  bad  afligned  rents  ifTuiiig  out  pf  lands,  and  the 

C  g  3  confir- 


J  42 1  am^tf  ♦ 

confirmation  by  the  King  cannot  make  diat  good  which 
merely  void.      Dyer  263.  Trin.  9  Eliz.  Arundel  (Lady)  v. 
Pembroke  (Earl). 

32.  A.  devifed  lands  to  his  wife  for  life,  and  that  c^er  tbtdgaih 

of  his  wife  the  lands  jhould  be  fold^  and  the  money  thereof  coining 

'       to  be  diftributed  to  three  of  his  blood,  and  made  bis  vuife  and 

another  executors^  aiid  died ;  the  executors  proved  the  will ;  the 

other  executor  died  ;  the  wife  fold  the  lands,  and  held  good,  and 

that  the  lands  (hould  be  fold  in  the  life  of  the  wife,  otherwise 

they  could  never  be  fold.      2  Lc.  220.  pi.  276*  Pafch.   16  Eliz, 

B.  K*  Anon. 

I   422  3       33*  ^  ^^^  divKed  all  his  manors^  lands  C^r.  to  his  fifter^  except 

S.  C.  cited    0fie  manor ^  which  1  appoint  to  pay  my  debtSy  and  made  two  executors 

Arg.ijo.     ^^  name y  and  died;  the  one  executor  died\  the  other  may  fell  and 

pay  the  debts,  for  fo  was  the  intention  of  the  teftator.     Dy.  37i« 

b.  pi.  3,  Mieh.  22  &  23  Eliz.  Anon. 

34.  Devife  of  land  to  A.  for  life,  remainder  to  B.  in  ta'I,  and 
for  default  of  iflue  to  be  fold  by  the  executors  of  devifor.     He  mail 
y.  5.  and  TV,  R,  executors,  and  died,     y,  5.  died\  B.  died  with- 
out ifliie  I  A.  died.  W.  R.  fold  the  land.     The  opinion  of  the 
Court  was,  that  the  iale  was  void.     And,  145.  pi.   193.  Pafch. 
28  Eliz.  Lock.  V.  Loggin. 
le.  60.  pi.        35.  A.  feifed  of  the  manor  of  D.  devifed  the  fame  to  J.  S.  and  3 
fa*  i^th«it    ^^^^''i  ^^^^h"^  heirsy  to  the  intent  the  devifees  ftiouldy?//  itfcr^he 
wai 'idjudg-  befl  profit^  and  convert  the  money  to  the  performance  of  his  willy  and 
ed,  that  the    makes  them  his  executor Sy  and  dies,  one  of  them  refufes  to  nuddUy  the 

rbufil'feemf  ^^^«*'  3/^^ ''  '"''  ^*^  *^^  ^f  ?*^  4'*'  ^^  ^as  adjudged,  that  the 
to  be  mif-  fale  was  good  by  the  three,  either  by  the  common  law,  or  by  the 
primed, and  ftatute  of  21  H.  8.  and  by  making  them  his  executors  it  is  as 
r!wVfcon-  """^^  ^^  ^f  ^^  ^^^  devifed,  that  his  executors  fliould  fell,  and  in 
dition;  fuch  cafe  the  fale  by  3  without  the  4th  is  good,  but  the  ftatute 
•louid  be  makes  it  clear.  Cro.  E.  80.  pi.  43.  Mich.  29  &  30  Eliz.  B,  R» 
Kr„l  B-'nifi'^t  V.  Greenfield. 

ncr  of  it  is 

good. — •^Codb.  77.  pi.  91.  S,  C,  argped,  but  gdjornatuf, 

j-etter  of  36.  Where  an  authority  is  given  tqfeveral  by  one  deedy  there  aJl 

y^nalfo^    ought  to  join 'y  contrary  where  the  authority  is  given  by  will^  Arg» 

give  :'fv(ry     Lc.  60.  in  pi.  78* 

*/  ft 'Jin ;    if 

pnc  mukes  livery  alone,  it  is  void.     Arg.  Godb.  39.  citct  19  H.  S.  and  ^7  H.  8. 

37.  A  commiffim  was  dire£bed  to  8  perfons  by  nanUy  and  7  of  them 

eniy  made  the  return.     It  was  adjudged,  that  the  authority  given  tp 

thcfe  8  perfons  was  joint,  and  not  feveral,  and  ought  ftriftly  tob« 

purfued.     Bulft.  105.  Hill.  8  Jac.  Anon. 

?orhehe!d       38.  An  authority  may  be  well  executed  for  party  and  void  for 

il^'tJr'.  ^^^  ^^^^^  P^"5  '^y  Hutton  J.  Arg.  Ley.  79.  Pafch.  1  Car. 

irnke  J  letter 

of  attoiney  to  itjikp  Ijvery  in  White  Acre,  and  the  attorney  p;aVe«  aV»v«ry  in  Whitt  Acre  and  BJacij 
Afjre,  this  it  ^ood  for  White  A^rC}  and  void  lor  Black  Acrci  und  thii  hiok  it  not  crolTed  uaieis  by 

4H. 


4  H.  7.  whick  Iiefayt  is  to  he  intiended  where  the  authority,  which  was  tp  malce  Uyeiy  in  one  aci« 
Senerally  without  QfmLng  of  which*  in  whic^  cafe  alfo  the  lelTor  ]^as  many  acres,  the  charter  itfclf 

*  "I  V 1   *  _i 


i«  jroid.     Ibid. 
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!Q.  One  dtvifed  lands  to  his  wife  for  life^  and  afterwards  orders  I^*  35*;  ?^* 
fame  to  be  fold  by  his  executors^  and  the  moneys  thereof  coming  to  Cafe^™.  c, 
he  divided among/i  his  nephews^  and  makes  A.  and  B.  his  executors,  certified  ao 
and  died.     A.  died.     It  was  certified  by  Jones,  Berkley,  and  wr^i^Jly- 
Crooke  J.  on  a  reference  out  of  Chancery,  that  the  executors 
had  not  an  intereft  by  the  devife,  but  an  authority  only,  and  that 
the  furviving  executor,  notwithttanding  the  death  of  his  com- 
panion, might  fell.     Cro.  C.  382.  pi.  10.  Mich.  10  Car.  Houel  r. 
£arnes. 

40.  Devife  to  the  wife  to  give  to  my  children  and  grandchildren,  ^  ^^' 
according  to  their  demerits.     Ld.  Chancellor  faid  the  children  are  s.^c/*'" 
not  to  come  in  by  the  will  immediately,  but  by  the  ad  of  the 
devifee,  and  (he  is  to  give  or  diftjribute  according  to  their  de- 
merits, therefore  fhe  is  judge;  and  difmifled  the  bill  as  to  that. 
Chan.  Cafes,  309.  Hill.  30  &  31  Car.  2.  Civil  v.  Rich. 

41.  A  perfon  having  only  an  authority,  cannot  annex  a  power 
of  revocation  when  he  executes  it.     Vcr«.  355.  pi.  352.  Hill.  1 

&  2  Jac.  2.  in  the  Cafe  of  Wall  v.  Thurborn.  f  423   ] 

42.  An  authority  once  well  executed  cannot  be  executed  de  novo;  ^'  ^:  ^"'"" 
but  where  it  is  not  well  executed,  it  may  be  afted  again ;  as  where  ^^!^^^yj/ 

executors  by  dtvife  have  a  bare  power  to  fell  landy  though  they  make  Ibid. ' 

afeoj/hentj  yet  they  may  fell  afterwards  ;  per  Ventris  J.     5  Mod.  ^^><*-  »5^' 
457.  2  W.  &  M.  in  C.  B.  Arg.  in  Cafe  of  Tippet  v.  Eyres.         IZ'J], 

As  when  ihi 
iej^ee  for  years  will  me  conftnt  to  the  firfi  livery^  the  fame  attorney  may  make  livery  again }  and 

cited  Palm.  28<).  Molyneux  y.  ToHd.^- Andf«  if  lands  are  given  to  J.  S.  the  remainder  to  fucb 

0  ferfon  as  be Jhall  appoint  %  ^fii.  he  /ippoifitt  a  monk^  he  may  notwithftanding  appoint  again. 

So  if  a  letter  of  attorney  be  to  deliver  fcifin,  and  the  attomry  delivenfeijin  within  thevietv,  which 
'»  no  good  execution  of  his  authority,  yet  fure  that  does  not  hinder  him  from  delivering  feifin  upoa 
^e iand ;  per  PoUexfen  Ch.  J.     2  Vent,  j  1 5  Hill,  x  5e  2  W.  &  M.  in  C.  B. 

An  bfijfere  fac.  pojfrjf,  ^ai  txtcuted  by  the  (heriff  in  delivering  a  houfe;  and  after  it  was  over,  it 
was4lficovered  that  a  perfon.  Vi'as  hid  in  a  room  of  the  houfe,  whereupon  he  was  turned  out,  and  thf 
Iherilf  delivered  execution  again \  per  PollexfenCh.  J.  a  Vent.  115.  Hill,  i  ft  a  W.  ft  M.  in  C.  B. 
cices  Palm.  289.  that  it  was  relblved  to  be  well. 

4.3.  Authority  to  chufe  an  umpire.    They  chufe  A.  who  r^-  when  thejr 
fufes ;  then  they  chofe  B.  A  good  execution,  by  Pollexfen  Ch.  J.  J^J^^^. 
but  the  other  3  contra,  and  judgment  for  the  plaintiff.     5  Mod.  ty,x\\tycan» 
4.  58.  2  W.  &  M.  C.  B.  Tippet  v.  Eyre.  '"^^  -♦^•'^ 

ther,  becaufe  they  have  executed  their  authority;  hut  if  they  chufe  him  conditionally  itai  he  sjdiU 
accept  it t^\,^hz  refufes,  they  may  chufe  another,  becaufe  they  never  executed  their  authority.  l% 
Moji.  lao,  Pafch.  9  W.  3.  Reynolds  v.  Grey.  See  tit.  Arbitremcnt  (P)  per  tot. 

44.  All  authoritiesj  whether  judicial  or  minifterial,  or  private 
by  one  perfon  to  another,  mu/l  be  purfued^  for  when  one  has  no 
right  to  do  a  thing  but  by  a  derivative  power,  he  muft  {hew  he  has 
purfued  his  power,  and  efpecially  if  the  thing  to  be  done  be  intire^ 
and  more  is  done  than  warranted  by  the  power,  all  is  void,  cites 
22  £.  4. 13.  a.  If  Court  of  Common  Pleas  holds  plea  for  murder^  ic 

G  g  4  i8 


4^3  Stttl^t^ 


is  merelv  voi J,  cites  19  Ed.  4. 8.  Kelway  106.  Dy.  135.  b.  [So] 

citation  in  Jdmiralty^  for  caufe  arifmg  within  the  body  of  a  coonty^ 
[and]  fuit  in  Marjhaljia^  where  neither  party  is  of  the  houllioldy 
cites  Sir  J.  Davis  46,  47.  fo  Co.  Cafe  of  Marihalfea.  March  8* 
ic.  And  as  to  private  authorities  he  quoted  i  Inft.  303.  49,  &c. 
•  Cro.  Ca.  335.  I  Le.  35.  8  Co.  1 19.  Plow.  393.  Hard.  481.  If 
€ommiffwntrs  €f  excije  acl  beyond  their  commiffion,  they  ceafe  to 
be  oifacers  pro  tunc ;  per  Hall  Serj.  Arg.  12  Mod.  364.  Pafeh* 
12  W.  3.  in  Cafe  of  Pullen  v.  Purbeck. 

4.5.  An  owner  of  lottery  tickets  gave  a  goldfmith  power  to  r^* 

eiivt  monfy  for  the  tickets.     The  goldfmith  cannot,  by  virtue  of 

this,  exchange  thoje  tickets  for  others^  and  if  he  does,  the  property  is 

not  altered,     i  Salk.-  283.  p).  14.  Hill.  12  W.  3.  coram  Holt  Clf. 

J.  at  Guildhall,  Ford  v.  Hofkins. 

Itfccms  46.  By  a  marriage-fcttlement  4D00I.  was  to  be  raifed   for 

^*lr^*  y^JWf^/r  childreT^sportionSy  in  fucb  proportions  as  A.  Jhould  appoint. 

pable  whLe  A.  appointed  26col.  to  his  id  fan.     Afterwards  A.'s  tldefi  Jon, 

a.:d  Ton.       dlcs^  by  which  the  2d  fon  became  heir  apparent,  and  A.  makes 

yet  upon       another  appointment  of  the  2600I.  to  one  of  his  daughters  ;    and 

e!acil,  he      decreed  good,  the  other  being  made  on  a  taat  condition  of  not 

became  />-    bccoming  the  eldeft  fon ;  per  Wright  K*     2  Vcrn.  528.  pi.  476, 

trTLd!''^*  Hill.  1705.  Chadwick  v.  Doleman. 

Keeper  laid 

that  he  had,  at  it  wcrc>  only  a  dcfcafihle  capacitf  in  him.     See  %  Vera.  5JT.  S.  C, 

The  point  ^jr.  Where  a  fcrvant  has  an  authority  to  receive  mmej^  he  can* 

Hok  Ch  ^T  ^^^  receive  any  thing  elfe  in  lieu  thereof;  and  in  the  principal  cafe^ 

for  th^  new  2  banker's  note  being  taken  by  a  fervaot,  the  queftion  was  if  the 

trial,  a-d  mafter  ihould  be  bound  by  it,  the  banker  breaking  prefemly  after; 

vaT  Ih '.  ^"^  Powell  J.  infilling  that  he  did  not  take  this  to  be  matter  of 

th.r  die  *  law,  but  matter  only  of  evidence,  whether  this  be  good  payment, 

[   424  ]  Holt  and  the  Court  agreed,  and  fo  a  new  trial  was  awarded. 

ic  V  '   h'l  Holt's  Rep.  464,  465.    Trin.  5  Ann,  in  Cafe  of  Thorold  t, 

17VHT  Smith. 

ceivea  bill 

«iii  gi  ea 

rcc^  If  t ;  and  I  Tcit  faid,  tliat  in  this  pafe  (he  receipt  of  «  fcrrant,  that  has  poweri  ia  the  receipt  of  thft 

^nailer.    11  Mod.  i%,  pi.  7.  S.  C. 

48.  One  coroner  gave  another  coroner  authority  generaOy  u 
pvt  his  name  to  all  writs  that  came  to  him  direded  to  the  coroners. 
He  put  the  other  coroner's  name  to  a  warrant,  by  which  J.  S, 
was  opprefled,  and  the  coroners  were  taken  into  cuftody.  Per 
Cur.  this  general  authority  muft  be  intended  to  do  all  legal  ads^ 
fo  that  if  the  other  coroner  to  whom  it  was  given  abufes  itj  fuch 
abufer  cannot  be  a  contempt  by  that  coroner  who  gave  thepower, 
^nd  fo  he  was  difcharged*  6  Modt  iga.  Mich.  xQ  Geo.  1.  Ih!* 
Coooingiby  v.  Stp^d* 


(C)  What 
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(C)     What  Jiuthority  is  well  purfued^  and  what  not* 
Authority  coupled  with  a  Confidence. 

[f .    AN  executor  having  authority  to  fell,  cannot  fell  by  attorney^ 
'"^  Co.  9.  77.  b.  Combes's  Cafe.'] 

(D)  Authority  General^  as  abjolute  Owner  di  the 

Land. 

£1.   r^ES7T  que  vfe  might  have  made  a  feoffment^  per  i  Rich.  3.  ™' J["J?* 
^  by  attorney.     Co.  9.  Comb.  75.  b.  D.  11.]  ^ftakin  19 

[2.  £1.  283.  And  there  a  judgment  was  Cited  25  H.  8.  accords  the  print.  ' 
\n2^y.     9  H.  7.  26.  per  Curiam  e  contra.]  l^ouid'hj^ 

|»ecn  continued  on  in  the  fame  plea,  the  beginning  of  what  ii  now  pi.  2.  belonging  to  the  end  of  pi.  i. 
^d  Ihould  be  thus,  viz.  Co.  9.  75.  b.  Combes's  Cafe,  [cites]  D.  1 1  £Uz.  283.  and  there  a  judgment 
was  cited  in  2  ^  H.  8.  accordingly,  againft  the  opinion  of  fome  juftices  in  *  9  H.  7.  24  [z6«  a.] 

•  Br.  Feoffment  to  Ufes,  pi.  aJJ.  cites  S.  C.  ■   ■  ■  S.  C,  cited  Ax%,  Codb.  3 14.  ^ 

(D.  1)  Double.  Where  a  Man  has  2  Authorities 
to  aft  by,  and  he  does  an  Aft  within  both  Au- 
thorities, by  which  of  the  2  fuch  Aft  fhail  be 
faid  done* 

I.  "tXTHEN  a  man  has  2  authorities  to  do  an a£f^  he  cannot  ufe  -f^^^l^ert 

^^    both  fimul  &  fcmel ;  but  if  he  executes  the  one,  there  ^^{ji",f^ 

the  other  is  void ;  per  Brudnell  and  Keeble.     Br.  Office  devant  t^ery  have 

&C.  pi.  35.  cites  9  H.  7.  8.  po^erag 

,  juftices  of 

femct^  if  they  make  their  default  u  juflices  of  gsol  delivery,  the  other  power  is  void.  Br.  Cora* 
miffions,  pi.  17.  cites  9  H.  7.  9.  per  Brudnel  and  Keeble. 

And  jyfiicei  of  gaol  deliver^<,  and  of  oyer  aftd  terminer^  wuty  inquirt  in  botb  powers  all  at  one 
timet  and  make  their  record  ai  juftices  in  the  one  form  and  the  other  ail  at  one  time,  and  well;  per 
Jlutlco  Hobcrt,  Bead»  Wood,  and  Fifher.    Ibid. 

(E)  Authority  particular  as  abfolute  Owner  of  the  C  4^5  ] 

Land. 

i 

|[r,    J  ESSE£  for  life  hath  power  to  male  leafes  rendring  the  a  Roll.Rep» 
^  ancient  rent,  \it  cannot  make  them  by  letter  of  attorney.  39?.  Arg. 

^,-^  -^  J  J     cues  S.  C. 

Co.  9*  Comb,  7C),J  that  a  thing 

I  which  is  re«  i 

ftrainedtothe  perfon  cannot  be  done  by  attorney.  ■  S.  C.  cited  PaJm.  436.  by  Jonts  J.  «nd 
afreed  by  him,  that  he  cannot  make  the  leafe  by  attorney ;  (or  it  is  noi  a  leafe  of  the  land,  but 
K  dedaratioyi  of  the  firft  ufe,  and  the  feoffee  comes  in  by  the  original  agreement  upon  the  iirftfeoff* 
jnenty  as  it  is  in  Whitlock's  Cafe,  %  Rep.  and  it  is  perfonal  to  the  owner  of  the  land  in  fuch  cafe  \ 
far  it  rcfm  to  the  firft  feoffment. 

2.  A 


4^5  9ii^r<t^. 

!•  A  tenant  in  capitc  obtains  the  King's  licenet  to  infiofftw&ot 
the  manor  of  Dale,  upon  condition  to  give  it  back  to  A.  in  tail^  the 
remainder  to  B.  in  fee ;  the  feoffment  was  made  to  two  accord-^ 
ingly ;  A^  afterwards  dieSy  his  heir  being  within  age  ^  afterwards 
the  gifi  was  made  to  the  heir  of  the  body  of  A.  the  remainder  ut 
fupra.  Refolved,  that  this  licence  doth  not  extend  to  give  this 
land  to  the  heir  of  the  body  of  A.  but  a  new  licence  is  i^eceflary. 
Jenk.  1 6.  pi.  29. 


(F)  What  Authority  is  well  executed.  What  not. 
Executed  in  the  Name  of  him  who  gave  the  Aum 
thority. 

Codb.         [i,  ^TTHERE  a  man  hath  authority  to  do  an  ai^  he  9ughi  to 

^*9*  {^A  do  it  in  the  name  of  him  who  gave  the  authority.     Co.  o. 

cites  s.  c.     y^      ,       ,   ,   -  J  "  ^  ^ 

Jffunreyort  ComD.  70.  D.J 

iuive  power 

to  make  leafet)  and  tiiey  make  leafes  in  their  owm  fiamcs,  it  if  not  good ;  but  tbey  ought  to  be  audi 

IB  his  name  that  gave  the  power.     Codb.  3S9.  Arg.  cites  3  Mar.  D.  131.  [Grcncheld  t.  Stxech.] 

Sir  Francis  [2.  So  he  that  hath  authority  to  mate  a  leafe  for  me  3  fo  he 
T'oS^^  that  hath  authority  to  furrender  for  me  a  copyhold.^ 

attorney 

from  Sir  Philip  Sidney,  made  leafe  in  his  own  name  to  Sir  Richard  Martin*  and  they  wete  nilcd  it 
Chancery  to  bs  void»  and  alfo  in  evidence  at  »  trial  in  B.  K.  Mo.  818.  in  ^L  1106.  cites  4  Jx.  ul 
Cane,  the  Eail  of  Clamlchard'i  Cafe. 

[3.  But  if  executors  have  authority  to  (ell  land,  they  may  fell  in 

in  their  own  name  for  neceffity^  for  he  that  gave  the  authority  is 

dead.     9  Rep.  77.  Combe's  Cafe. J 

lUl.  7T-  pi*       4.  The  ]^ing  by  his  letters  patents  gave  authority  to  thefurveyt/r 

1^/'  ^'  *°  '^  ^^^'  leafes  of  certain  lands  for  lifiy  referving  the  ancient  renty  who 

|j|.  made  leafes  in  this  manner,  viz.  this  indenture  made  between  our 

Lord  the  King  of  one  party  and  J,  S,  of  the  other  party  witneffitb^ 

that  the  King  hath  demfed  &c.  and  at  the  end  of  the  lea(e  it  was 

in  witnefs^  whereof  the  furveyor  hath  put  his  hand  and  feal\  this 

Icafe  was  adjudged  void ;  for  though  a  man  may  have  a  larger 

authority  by  the  words  in  a  grant  than  the  law  generally  gives 

him,  yet  he  muft  purfue  that  authority  which  he  hath,  and  he  ought 

not  to  have  put  his  own  feal  to  the  leafe,  but  the  feal  of  the  Kir.g ; 

[  426  ]  foritcannotbetheleafeof  the  King  without  his  leal,  and  it  Ihould 

have  been  Donunus  Rex  per  A.  B.  figillum  fuum  appofuit.     Mo, 

70.  pi.  IQT.  Trin.  6  Eliz.  Anon. 

5.  The  plaintiff  having -obtained  a  decree  in  Chancery  for 
loool.  gave  a  letter  of  attorney  to  htsfon  to  compound  the  fuit\  the 
defendant  procured  the  plaintiff's  fon  to  give  him  a  releafc,  upon 
payment  of  ico  marks  in  hand,  and  the  other  100  marks  at  a 
pertain  day  to  come*    AU  this  was  done  ^  but  the  fon  gave  the 

releafi 


relea/e  in  his  own  name^  and  not  in  th€  name  of  his  father^  and  for 
that  reafon  the  Court  awarded  the  releafe  to  be  void.  Mo.  81 8* 
pi.  1106.  Hill.  9  Jac.  in  Chancery,  Dabridgecourt  v.  Aihley. 

6.  A  feoffment  with  a  letter  of  attorney  to  the  wife  to  make  livery 
is  good,  but  then  the  wife  muji  make  the  livery  in  the  name  of  her 
bujband*    Arg.  Godb.  389.  cites  Perk.  196.  199. 

(G)     What  fhall  be  a  good  Execution  of  an  Autho- 
rity mixt  with  an  Inter ejl. 

£1.  tF  the  lord  gives  licence  to  a  copyholder  for  life,  to  leafe  the  Cre.J.43«. 
-*-  copyhold  for  5  years,  the  copyholder  may  leaje  it  for  3  years,  P^  ^"  ^^^ 
for  this  is  comprehended  within  the  licence,  in  as  much  as  he  bury/s.  cl 
hath  given  him  licence  to  leafe  for  more  years.     Mich.  15  Jac.  adjudged 
B.  R.  between  ff^oolridge  and  Bambridge  adjudged  upon  a  fpecial  "^^c^^'p  "if*?; 

VCrdlCtJ  accordingly, 

and  that 
fisch  leafe  is  good.    Cro.  £.  535.  pi.  68.  Mich.  38  &39£lis.  to  the  Ezclie^er»  Coodwia  r. 
Looghujrft« 

f 2-  If  the  lord  gives  licence  to  a  copyholder  for  life,  to  leafe  *  Cro.  j. 
the  copyhold  for  5  yearsy  if  the  copyholder  tarn  diu  viveret,  and  he  yJ^^jJ^*  ^' 
leafes  it  for  five  years  generally,  without  a  limitation  fi  tam  diu  ^ 
(♦j  viverer,  yet  this  is  a  good purfuance  of  the  licence,  and  fo  a  •  Fol.  _?3r. 

good  performance,  for  the  leafe  is  determined  by  his  death,  by  a  *^ v— -^ 

limitation  in  law,  and  therefore  as  much  is  implied  by  law  as  if  I' p^^^"!^' 
he  had  made  an  adual  limitation.     Mich.  15  Jac.  B.  R.  between  ed  accoS-*^* 
*  Woolridge  and  Bambridge^  adjudged  upon  a  fpecial  verdift.    H.  ingiy;  but 
38  El.  B.  between  ||  Hatt  and  Jrrowfimth  adjudged.]  had**^i"^* 

with  a  limi- 
tation, that  if  J.  S.  had  lived  fo  loig,  that  peradventure  had  been  material. 1|  Cro.  E.  461.  (bis) 

pi.  8.  Haddoo  v.  Arrowfmith,  S.  C.  adjudged. -Poph.    lo^.  Hall  v.  Arrowfmith,  S.  C.  it 

^.  P.  agreed  bv  the  whole  Court ;  but  in  the  principal  cafe,  if  the  copyholder  had  had  an  eftate  in 
fee  by  copy,  it  had  been  a  forfeiture  of  his  eftate  to  make  an  abfolute  leafe ;  becaufe  in  that  cafe  h» 
does  more  than  he  was  licenfed  to  do.—Ow.  72, 73.  S.  C.  adjudged. 

3.  Licence  to  impark  200  acres,  he  cannot  impark  lOO  only*  Arg* 
Ow.  73.  cites  10  H.  7. 

4.  If  the  King  licenjes  A,  to  alien  his  manor  of  D,  and  he  aliens  *  But  there 
it,  excepting  one  acre,  the  licence  will  not  ferve.     Arg.  Bridgm.  "^°°^"*^h 
114.  cites  *  23  H.  8.  6.  Patent  76  any'fuX 

title  as  pa- 
tent in  Fitzh.— ^Sce  30  E.  3.  17.  b.  18.  a, 

5.  There  is  a  difference  between  a  hare  authority  or  power,  ^\  if  the 
and  a  power  joined  with  an  intereji.     In  the  firft  cafe,  if  the  bare  ^.'"jfis't^*"* 
power  is  exceeded  in  the  aft  done,  it  is  all  void,  but  in  the  other  nant  in  ca- 
cafe  it  is  good  for  fo  much  as  is  within  the  power,  and  void  for  pite  to  alien 
the  reft  only.    Jenk  201.pl.  20.  215.  pi- 57,  ^^^'^^^^^ 
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acres;  but  in  cafe  of  a  nude  power,  u  a  power  of  attorney  to  make  livery  of  two  acrea^  if  tke  *  st» 
torney  makes  livery  of  one  it  is  void.  Jenk.  215.  pi.  57.  cites  ii  Afl*.  pi.  24,  8  Co.  S4.  SirRU 
chard  PcxLali's  Cafe. 

6.  If  the  King  licenfes  td  alien  two  parts  of  a  manor  held  in 
capite^  and  he  aliens  allj  he  has  not  purfued  his  hccnce  ;  but  when 
Z&.  of  parliament  authorizes  the  owner  of  land  in  capite  to  charge 
two  parts  which  he  could  not  do  at  common  law^  if  he  charges 
all  the  land,  it  is  merely  void  as  to  the  3d  part,  and  therefore  he 
has  well  purfued  the  authority  which  the  ftatute  has  given  him  to 
charge  the  two  parts.     8  Rep.  85.  Mich.  6  Jac. 

7.  So  if  A.  has  the  mciety  of  the  manor  of  D.  known  hy  the 
name  of^  D.  and  the  King  Ucenfes  him  to  alien  the  moiety  of  the 
vianor^  and  he  aliens  the  manor^  he  has  purfued  the  licence  ;  Jor  in 
truth  nothing  but  the  moiety  pafles,     8  Rep.  85.  Mich.  6  Jac. 

8.  Sir  Thomas  Travell  and.  dame  Frances  his  wife^  by  inden- 
ture bearing  date  the  ]8th  day  of  Jan.  1698,  did  covenant  to 
levy  a  fine  of  feveral  manors  &c.  being  the  eftate  of  inheritance 
of  the  faid  dame  F.  T.  of  the  yearly  value  of  about  1200I.  the 
ufes  of  which  fine  were  declared  to  be  to  J.  Y.  and  T,  N.  and  the 
furvivor  of  them,  and  the  executors,  adminiftrators^  and  affigns 
of  fuch  furvivor  for  1000  years,  in  truft  to  raife  2500!.  for  the 
bcnejit  of  Sir  T.  T.  and  after  the  determination  of  that  eftate  to 
the  u(e  of  Sir  T*  T.  for  life,  without  impeachment  of  wafte^  with 
remainder  to  truftees  to  preferve  contingent  remainders,  with  re- 
mainder to  the  faid  dame  B\  during  her  life  without  impeachment 
of  wade,  with  remainder  to  truuees  to  preferve  contingent  re- 
mainder^,  remainder  to  the  ilTue  of  fuch  marriage^  remainder  to  the 
ifTue  of  the  faid  dame  F.  by  any  after  taken  hu{band,  remainder 
in  default  of  fuch  iiTue  to  the  faid  Sir  T.  T.  and  his  heirs  for  ever  \ 
in  which  faid  deed  there  are  2  feveral  provifos  in  the  words  foU 
lowing  \  provided  alfo  further,  and  it  is  the  further  intent  and 
meaning  hereof,  and  of  the  parties  hereto,  that  in  cafe  the  faid 
dame  F.  fhould  happen  to  depart  this  life  in  the  life-time  of  the 
faid  Sir  T.  T.  and  that  there  (ball  be  no  ifTue  of  her  body  by  the 
faid  Sir  T.  T.  lawfully  begotten,  or  to  be  begotten,  at  the  time  of 
fuch  deceafe  of  her  the  faid  dame  F.  T.  that  then  and  in  that 
cafe  it  (hall  and  may  be  lawful  to  and  for  the  faid  dame  F.  T.  at 
any  time  or  times  during  her  natural  life,  by  any  deed  or  deeds  in 
writing,  or  by  her  laft  will  and  teftacnent  in  writing,  or  any 
writing  purporting  her  lad  will  and  tedament,  the  fame  to  be  re«> 
fpeftivcly  atteded  by  3  or  more  credible  witnefies,  to  charge  all 
and  every  the  faid  manors  &c.  and  premiiTes,  or  any  part  or  parts 
thereof,  with  any  fum  or  fums  of  money  not  exceeding  in  the 
whole  the  fum  of  xoool.  to  be  paid  to  fuch  perfon  and  perfons, 
and  at  fuch  days  and  times,  and  in  fuch  manner  and  fort  as  the 
faid  dame  F.  fhall  by  fuch  deed  or  deeds,  writing  or  writings,  to 
be  atteded  as  aforefaid,  from  time  to  time  direct  and  appoint,  and 
by  the  fame  deed  or  deeds,  writing  or  writings,  for  that  purpofe 
to  limit  or  appoint  any  term  or  terms,  or  number  of  years  of  and 
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In  the  faid  man6rt  &c.  and  premiffes,  or  any  part  or  parts  thereof,  * 
to  any  pcrfon  or  perfons  whatfoever,  neverthelefs  redeemable,  and 
to  become  void  on  payment  of  fuch  fum  and  fums  of  money  as 
fhall  be  thereon  charged  or  appointed,  not  exceeding  in  the  whole 
the  fum  of  loool.  fo  as  fuch  fum  or  fums  of  money  fo  to  be  ap-» 
pointed  as  aforefaid,  be  not  to  be  paid  or  payable  till  the  end  of  6 
calendar  months  next  after  the  deceafe  of  dame  Ann  Hodgfon, 
widow  relift  of  Sir  Thomas  Hodgfon,  any  thing  herein  con- 
tained to  the  contrary  thereof  in  any  wife  notwithftanding ; 
provided  alfo  further,  and  the  further  intent  and  meaning  hereof, 
and  of  the  parties  hereunto  is,  that  if  the  faid  Sir  T.  T.  ihall 
happen  to  depart  this  life,  and  that  the  faid  dame  F.  T,  (hall  him  ^  ^ 

furvive,  and  that  there  (hall  be  no  iffue  of  the  body  of  the  faid  C  4^"  J 
dame  F.  by  the  faid  Sir  T.  T.  lawfully  begotten  or  to  be  begot- 
ten, living  at  the  time  of  the  deceafe  of  her  the  faid,  dame  F,  that 
then  and  in  that  cafe  it  (hall  and  may  be  lawful  to  and  for  the  faid 
dame  F.  at  any  time  or  times  during  her  life,  by  any  deed  or 
deeds  in  writing,  or  by  her  laft  will  and  teftament  in  writing,  or 
any  writing  purporting  her  laft  will  and  teftament,  the  fame  to  be 
refpe£tively  attefted  by  3  or  more  credible  witnefTes,  to  charge  all 
and  every  the  faid  manors  &c.  and  premiffes,  or  any  part  or  parts 
thereof,  with  any  fum  or  fums  of  money  not  exceeding  in  the 
whole  the  fum  of  2000I.  to  be  paid  to  fuch  perfon  or  perfons,  and 
at  fuch  days  and  times,  and  in  fuch  manner  and  fort  as  the  faid 
dame  F.  (hall  by  fuch  deed  or  deeds,  or  writing  or  writings,  to  be 
attefted  as  aforefaid,  from  time  to  time  dire£t  or  appoint ;  and  for 
that  purpofe  by  the  fame  deed  or  deeds,  writing  or  writings,  to 
limit  or  appoint  any  term  or  terms,  or  number  of  years  of  and  ia 
die  faid  manors  &c.  and  premiffes,  or  any  part  or  parts  thereof, 
to  any  perfon  or  perfons  whatfoever,  neverthelefs  redeemable,  and 
to  become  void  on  payment  of  fuch  fum  and  fums  of  money  as 
{hall  be  thereon  charged  or  appointed,  not  exceeding  in  the  whole 
the  fum  of  2000I.  fo  as  fuch  fum  or  fums  of  money  fo  to  be  ap- 
pointed or  limited  by  virtue  of  this  prefent  provifo,  be  not  to  be 
paid  or  payable  till  the  end  of  6  calendar  months  next  after  the 
deceafe  of  the  faid  dame  A.  H.  any  thing  herein  contained  to  the 
contrary  notwithftanding."  A  fine  was  levied  purfuant  to  the 
faid  deed,  and  by  indenture  bearing  date  the  17th  day  of  July 
1703,  and  made  between  the  faid  Lady  T.  of  the  one  part,  and 
Thomas  Northmore,  Efq  ;  of  the  other  part,  reciting  the  faid 
deed  of  covenant  of  the  1 8th  day  of  Jan.  1 698,  and  the  faid  2 
refpeftive  powers  for  Lady  T.  to  charge  the  faid  eftate  with 
1000.  in  cafe  (he  died  before  Sir  T.  T.  and  with  2000I  in  cafe 
fhc  furvived  him,  herein  mentioned ;  and  in  conitderation  of  1 50I. 
the  (aid  dame  F.  T.  purfuant  to  the  2  feveral  provifos  or  con- 
ditions before  herein  recited,  and  according  to  the  purport,  true 
intent  and  meaning  thereof,  did  thereby  charge  all  and  every  the 
faid  manors  &c.  and  premiffes,  in  manner  and  form  following, 
(to  wit}  That  in  (;aft  the  faid  dame  F.  T*  (bould  happen  to  de- 
part 
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irt  this  life  in  At  life-  time  of  the  (aid  Sir  T.  T.  and  tiiere  fhoul  J 
no  iflue  of  her  body  by  the  faid  Sir  T.  T.  lawfully  begotten, 
or  to  be  begotten,  living  at  the  time  of  fuch  deceafe  of  her  the 
faid  dame  F.  T.  then  and  in  that  cafe  the  laid  dame  F.  T.  did 
thereby  charge  all  and  every  the  faid  manors  &c.  and  premifles^ 
with  the  fum  of  loool.  and  {he  did  thereby  dired  and  appoint  the 
(aid  loooh  to  be  paid  to  the  faid  T.  N.  or  his  afBgns  in  manner 
following,  (to  wit)  500I.  parcel  thereof,  on  the  ift  day  afier  the 
end  of  6  calendar  months  next  after  the  deceafe  of  dame  A.  H. 
widow  and  fcViSt  of  Sir  T.  H.  and  500I.  refidue  of  the  faid 
lOOol.  on  the  day  next  following  the  faid  ift  day,  both  which 
payments  to  be  made  at  or  in  the  Guildhall  of  the  city  of  Exeter, 
between  the  hours  of  2  and  6  of  the  clock  in  the  afternoon  of  the 
fame  refpediive  days,  and  {he  the  faid  dame  F.  did  for  that  purpofe 
thereby  limit  and  appoint  the  term  of  2000  years  of  and  in  the 
laid  manors  &c.  and  premiiTes  of  the  faid  T.  N.  and  his  executors 
adminiftrators  and  a{figns,  the  faid  term  to  commence  and  begin 
immediately  from  and  after  fuch  the  death  of  the  faid  dame  F.  T. 
neverthelefs  redeemable  and  to  become  void  on  payment  of  the 
Caiid  locol.  in  manner  as  aforefaid;  and  if  the  faid  Sir  T.  T. 
ihould  happen  to  depart  this  life,  and  that  the  faid  dame  F.  T* 
fliould  him  furvive,  and  that  there  {hould  be  no  ifTue  of  the  body 
of  the  faid  dame  F.  by  the  faid  Sir  T.  T.  lawfully  begotten,  or  to 
be  begotten,  living  at  the  time  of  the  deceafe  of  her  the  faid  dame 
F.  that  then  and  in  that  cafe  {he  the  faid  dame  F.  1^«  did  thereby 
charge  all  and  every  the  faid  manors  &c.  and  premiiTes  with  the  - 
fum  of  2000I.  and  {he  did  thereby  diredl  and  appoint  the  faid 
r  429  ']  2000I.  to  be  paid  to  the  faid  T.  N.  or  his  afligns  in  manner  fol- 
lowing, (to  wit)  roool.  parcel  thereoT,  on  the  ift  day  after  the 
end  of  6  calendar  months  next  after  the  deceafe  of  the  faid  dame 
A.  H.  and  lOOOl.  refidue  of  the  faid  2000I.  on  the  day  next  fol- 
lowing the  faid  ift  day,  both  which  laft  mentioned  payments  to  be 
madeator  in  the  Guildhall  of  the  city  of  Exeter,  between  the  hours 
of  2  &  6  of  the  clock  in  the  afternoon  of  the  fame  refpedive 
days  ;  and  the  faid  dame  F.  T.  did  for  that  purpofe  thereby  limit 
and  appoint  the  term  of  2000  years  of  and  in  the  faid  manors  &c« 
and  premiftes  to  the  faid  T.  N.  and  his  executors,  adminiftrators 
and  ailigns,  the  faid  hift  mentioned  term  to  commence  and  begin 
immediately  from  and  after  the  death  of  the  faid  Sir  T.  T.  never- 
thelefs redeemable  and  to  become  void  on  payment  of  the  faid 
2OC0L  in  manner  as  aforefaid,  which  faid  deed  was  executed  by 
the  Lady  T.  and  attefted  by  6  credible  witneiles.  The  faid  dame 
A.  H.  departed  this  life  fcveral  years  ago,  and  in  the  life-time  of 
the  faid  Sir  T.  T.  and  the  faid  Sir  T.  T.  died  the  19th  day  of 
Feb.  1 723 }  after  whofe  death  the  faid  Lady  T,  brought  her  bill 
in  Chancery  againft  W.  N.  Efq.  heir  at  law  and  executor  of  the 
faid  T.  N*  to  be  rel.eved  againft  the  affignment  of  her  intereft  in 
the  faid  2  powers,  offering  to  pay  the  faid  150I.  and  intereft  to  this 
time.    The  faid  W«  N.  Ukewife  brought  bis  crOfs  bill  againft  the 
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Lftdy  T.  to  eftablidi  the  faid  afEgnment,  and  to  have  the  benefit 
of  it  as  to  the  faid  2000L  Upon  hearing  of  which  caufes  before 
the  Right  Hon.  the  Ld.  Chancellor  on  the  3^d  day  of  Feb.  laft,  his 
Lordfliip  was  pleafed  to  diretSl  as  to  the  faid  N.'s  demands  of 
200ol.  by  virtue  of  the  faid  deed  of  the  17th  July  1703,  that  a 
cafe  fhould  be  made  on  the  faid  deeds  of  the  i8th  Jan,  169^,  and 
of  the  17th  July  I70j>  and  that  the  fame  fiiould  belaid  before  the 
Judges  of  the  Court  of  King's  Bench  for  their  opinion  thereon, 
upon  thefe  quedlons : 

Qu  ?  ift,  Whether  the  deed  of  the  17th  July  1703,  be  a  good 
execution  of  the  power  by  the  defendant  the  Lady  T.  toraife  the 
laid  2000]. 

Qu  ?  adly,  Suppofmg  it  to  be  a  good  execution^  then  when  the 
faid  2000I.  is  to  be  railed  ? 

•We  have  coniidered  of  the  above  written  cafe,  and  are  of  opi» 
nion  that  the  deed  of  the  17th  of  July  I703>  is  a  good  execution 
of  the  power  by  the  defendant  the  Lady  T.  to  raife  the  fum  of 
2000I.  therein  mentioned,  and  that  the  fame  ought  to  be  raifed 
Upon  the  death  of  Sir  T.  T,  therein  named, 
R,  Raymond,  Ja.  Reynolds, 
F,  Page,  E.  Probyn. 

MS.  Rep.  Sclater  v.  Travel!. 

^,  Appeal  from  a  difmiflion  at  the  Rolls  upon  this  cafe ;  Ser* 
jeant  Maynard  by  his  will  devifed  feveral  manors,  meiTuages  &€• 
to  truftees,  and  inter  alia,  the  jnanor  of  Beer  in  the  county  of 
Devon,  to  the  ufe  of  his  grand-child  Mary  Maynard  (fince 
Countefs  of  Stamford)  for  life,  with  remainder  to  Lady  Hobart 
for  life,  with  remainder  to  her  firft  fon  &c.  witH  remainder  overy 
with  a  power  in  the  will  in  the  words  following ;  fcilicet,  my 
will  is  that  my  grand-child  Mt  M.  when  (he  by  virtue  of  any 
claufe  in  this  my  will,  or  the  meaning  thereof  (hall  be  or  ought  tp 
be  in  the  poiTeiEon  of  the  manor  of  Beer,  and  afterwards  every 
fon  of  her  or  their  fons  being  in  poileflion  thereof,  and  of  the  age 
of  21  years,  and  entitled  to  the  faid  manor  of  Beer,  be  impowered 
and  may  leafe  all  or  any  the  tenements  thereof  for  i,  2,  3,  or  4  lives 
or  years  fo  determinable  in  poifeifion,  reverfion,  remainder,  or  ex- 
pe^ncy,  and  under  the  new  rents  now  referved,  and  the  like 
agreements  and  covenants  as  in  the  leafes  now  in  being,  and  by 
the  prefent  tenants  thereof  refpeSively  to  be  performed  and  kept« 
fo  as  all  leafes  to  be  made  with  other  eftates  then  formerly  leafed, 
then  in  being,  exceed  not  4  lives,  or  determinable  by  death  of  4 
perfons  at  moft  in  one  tenement  at  one  time.  Then  follows  this 
claufe :  Item,  my  will  is  that  T.  G.  and  every  other  agent  in  his  f  430 
place  appointed  as  is  herein  after  mentioned,  and  every  other 
perfon,  to  whom  the  premises  (hall  come  into  pofleilion,  may 
then  leafe  the  fame  or  any  part  thereof  at  rack  or  utmoft  reafonable 
rent,  and  fuch  other  agreements  for  reparations  and  againft  wafte 
as  they  can  reafonably  agree  upon,  fuch  leafe  not  to  exceed  the  ' 

term  of  7  years* 

This 


430  9Utl^t^. 

This  leafe  was  afterwards  confirmed  by  a  prtvati  aSi  tfparlta^ 
ment  5  'W  6  JV.  ^  M.  which  recites  the  will  verbatim^  and  confirms 
ity  and  liie^vife  creates  a  term  of  lOOO years  to  raife  money  to  pay  off 
incumbrances ;  afterwards  by  deer  a  in  this  Court  affirmed  in  Dom* 
Proc.  wherein  Sir  J.  H.  (then  an  infant)  was  plaintiff,  afettUm^nt 
was  directed  to  be  made  purfuant  to  the  willj  and  a  Jettlemmt  ivai 
made  by  the  trufieesy  but  there  was  a  fmaU  variance  sn  the  words  iff 
the  power  of  leafing  in  the  fettlements  from  thofe  in  the  will  (viz.) 
inftead  of  the  words  {under  the  new  rents  now  referved  tec)  as  in 
the  will,  the  fettlemcnt  waj  ffo  as  the  rents  now  referved  &c.} 
and  the  reftridion  comes  under  the  words /&  as  &c,     The  plain- 
tiff claiming  under  a  leafe  for  3  lives  by  theCountefs  of  S.  for  a 
valuable  confidcration,  by  virtue  of  this  power  the  Barton  ofBeer^ 
part  of  the  manor  of  Beer,  which  was  out  upon  a  leafe  for  lives  at 
the  time  of  Serjeant  Maynarffs  purchafe^  but  the  lives  happtmd  ta 
drop  before  the  Serjeant  made  his  willj  and  was  in  hand  at  the  time 
iff  his  death.     Plaintiff  brings  a  bill  in  this  Court  to  be  relieved 
againft  a  recovery  in  ejeSment  by  defendant  M.  to  whom  the 
term  of  1 000  years  wos  affignedyfor  Jecuring  afum  of  money  lent  hy 
him  to  the  trufieesy  and  that  the  plaintiff  might  redeem  the  mort- 
gage, or  that  the  mortgage  term  (hould  not  be  fet  up  againft  him 
at  law  to  defeat  his  leafe,  but  that  he  might  be  at  liberty  to  try  the 
validity  of  his  leafe  at  law,  againft  the  remainder-man  Sir  J.  H« 
The  bill  was  difmified  at  the  Rolls  for  defed  of  title  in  the  plains 
tiff,  the  Mafter  of  the  Rolls  being  of  opinion,  that  the  leafe  was 
not  warranted  by  the  power,  and  therefore  determined  with  the 
eftate  for  the  life  of  the  leffor. 

It  was  argued  for  the  plaintiff  that  the  Barton  of  Beer  was 
within  the  power  in  the  will  and  in  the  fettlement,  and  that  the 
leafe  to  the  plaintiff  was  a  good  leafe  purfuant  to  the  power  i  that 
though  the  power  in  the  will  and  the  power  in  the  fettlement 
varied  in  words,  yet  the  fenfe  was  the  fame,  and  no  material  dif- 
ference between  them  ;  that  the  will  was  executory,  the  devife 
being  to  truftees,  who  were  to  convey  according  to  thediredions 
in  the  will ;  that  this  fettlement  was  made  purfuant  to  the  decree 
in  which  Sir.  J.  H.  was  a  plaintiff  and  though  he  was  then  an 
infant,  yet  being  a  plaintiff  he  is  bound  by  the  decree,  and  no  day 
given  him  to  ihew  caufc  againft  it;  that  in  his  anfwer  to  the 
prefent  bill  he  does  admit  that  the  fettlement  was  made  purfuant 
to  the  will,  aft  of  parliament,  and  decree  of  this  Court,  and 
therefore  he  is  bound  and  concluded  by  the  fettlement,  and  cannot 
now  take  exception  to  it;  then  taking  the  power  as  in  the  fettle- 

»  See  tit.      ment,  the  leafe  is  good  ;  and  *  Cumberford's  Case,  2  Roll. 

IWcrs,pl.  ^Ijj.  2^2.  is  an  authority  direftly,  the  reftriftion  the  fame  in  both 
cafes,  and  coming  under  the  words  fo  as  &c.  That  this  cafe  of 
Cumberford's  was  held  to  be  law  in  the  Cafe  of  Walker  and 
Wakeman.  i  Vent.  294.  2  Lev.  150.  the  power  of  leafing 
being  generally  of  all  or  any  tenements  of  the  manor  of  Beer, 
and  the  reftriftive  claufe  under  the  (So  asj  ihall  be  applied  only 

to 


»> 


to  the  rents  then  referved,  and  not  the  lands^  and  this  Cafe  of 
Cumbef^ord  was  cited  and  allowed  by  Holt  Ch.  J.  in  the  Qife  of 
Loveday  and  Winter,  5  Mod.  378. 

That  the  fubfequent  claufe  which  impowers  B.  the  agent  or 

fteward,  to  make  leafe^  for  7  years'  of  the  premifles,  does  not 

aker  the  cafe  s  for  this  power  is  proper  to  be  given  for  the  lands 

which  never  were  in  leafe»  and  affo  for  the  lauds  ufually  let,  till 

they  could  get  anew  tenant  to  ts^ke  aleafe  upon  a  fine,  according 

to  the  cuftom  and  ufage  of  the  countrv ;  that  the  mortgage  term 

created  by  the  z€t  of  parliament,  could  not  deftroy  or  fufpend  the  [  431    3 

power,  for  that  would  make  the  aft  of  parliament  abfurd,  which 

confirms  this  power,  according  to  the  will,  to  the  tenant  for  life. 

and  at  the  fame  time  creates  a  term  of  1000  years,  to  fufpend  the 

power  of  leafing  till. that  term  fhould  expire  }  befides  a  mortgage 

in  a  court  of  equity  is  confidered  only  as  a  fecurity  for  money, 

and  does  not  difturb  the  pofleflion  or  enjoyment  of  the  mortgagor ; 

that  the  relief  prayed  by  the  bill  is  very  proper  either  to  redeem 

the  mortgage,  or  fo  far  to  fet  it  afide  that  it  fhould  not  be  made 

uie  of  at  law  to  overthrow  the  leafe,  for  which  the  plaintiff  paid  a 

fuU  and  valuable  condderation  &c. 

For  the  defendants  it  was  infifted  that  powers  of  making  leafes 
ought  to  be  conftrued  ftri^y,  for  they  enlarge  the  particular  e& 
tate  in  prejudice  of  thofe  in  remainder,  and  this  rule  was  the  princi* 
pal  foundation  of  the  refolution  in  the  Cafe  of  ♦  Orby  v.  Mohun,  *  Sec  Ht. 
tempore  Cowper  C.     Serjeant  M.  had  two  forts  of  eftates,  one  n^V^^^^ 
fort  let  out  upon  lives  according  to  the  cuftom  of  the  weft  coun-  and  the 
try,  another  fort  of  eftate  of  lands  in  hand  or  let  at  rack  rent,  and.  "*'*»  ^^'^^ 
he  has  by  his  will  provided  for  both  thefe  forts  of  eftates  by  the 
two  diiFerent  powers  in  the  will,  the  power  of  leafing  for  lives  for 
the  firft  fort  of  eftates,  the  other  power  for  leafing  for  7  years  at 
a  rack  rent  for  the  other  fort  of  eftates.     This  cafe  ought  to  be 
determined  upon  the  words  in  the  will,  and  not  upon  the  words  in 
the  feitlementf  which  vary  from  them ;  for  the  will  is  confirmed 
by  a£t  of  parliament,  and  the  fettlement  was  decreed  to  be  made 
according  to  the  will,  and  this  Court  will  not  fet  up  the  fettle- 
ment againft  the  will,  adl  of  parliament,  and  decree  of  this  Court* 
•  B  AGOT  AND  OuGHTON,  tempore  Cowper  C.  power  to  leafe  all  *  See  tit. 
or  any  of  the  premifes  in  the  indenture  and  fine  comprifed  now  in  ^f^f"  ^^ 
Iea(e,  and  this  power  does  not  extend  to  any  lands  not  then  in  the^notct 
leafe,  and  Lady  f  Baltinglafs's  Cafe  Vaugh.  28.  cited  as  a  cafe  there. 
in  point  &c.  +,  ™?."of 

Triitram  v. 
RMer,  Lady  Baldnglafs,  widow ;   and  fee  tit.  Powers,  (A)  pi.  22,  13.  in  the  notes  there ;  asd  Ce* 
Ibid.  (A.  2}  pi,  I.  and  fee  z  Jo.  27.  to  |8.  S.  C. 

» 

King  C.  was  affifted  by  Raymond  Ch.  J.  Denton  J.  and 
Comyns  Baron.  Raymond  Ch.  J.  faid,  my  brothers  agree  with 
me  in  opinion,  and  we  are  all  of  opinion  that  the  leafe  made  to 
the  plaintiff*  is  not  warranted  by  the  power. 

Vol.  III.  Hh      ,  U 


4^1  i9tit|orit?« 

It  IS  trery  didicult  to  make  a  difFerence  in  reafdn  between  thi 
power*  in  the  fettUnunt  and  the  power  in  the  tuill^  the  words  ma/ 
vary  but  the  jenfe  is  the  fame.     This  power  is  in  prejudice  of  the 
remainderman)  and  increafes'  the  intereftof  the  particular  eftate, 
and  therefore  to  be  Conftrued  ftriSlj ;  but  fuppoiing  there  be  a 
difFerence,  I  think  this  power  ought  to'  be  taken  upon  the  fbot  of 
the  will,  and  not  upon  the  fettlement }  the  power  in  the  will  is  alt 
one  claufe,  and  rauft  be  conftrued  together,  and  the  Cafe  of 
Tristram  v.ViscountessBaltinglass,  Vaugh.  aS.isacafe 
in  point;  fo  is  the  Cafe  of  Baggot  v.  Oughton,  according  to' 
the  opinion  of  the  Court  of  B.  R.  to  whom  the  Cafe  was  referred  by 
Cowper  C.   The  fettlement  recites  the  will,  the  z&  of  parliament 
and  the  decree,  and  if  the  deed  does  make  any  difFerence  it  maft  be 
contrary  to  the  will^  a£t  of  parliament,  and  die  decree  ;  but  it  was 
faid  the  defendant  Sir  J.  H.  does  admit  the  fettlement  by  his 
anfwer,  and  therefore  is  concluded  by  it ;  but  that  founds  narfh 
in  a  court  of  equity,  and  where  the  whole  ftate  of  the  cafe  ap- 
pears upon  the  record,  the  admiffion  of  the  P^rty  is  not  an  eftop- 
pel  at  law.   As  to  Cumbbrford's  Case  Hale  Ch.  J.  faid,  if  it  had 
been  res  integra,  he  fhould  have  been  of  another  opinion.  2  Lev. 
150.  Walker  v.Wakeman,  and  thatjudgment  is  not  founded 
[  432    ]  upon  the  authority  of  Cumberford's  Cafe.      So  in  the  Cafe  of 
Winter  and  Loveday,  5  Mod.  378.  Cumberford's  Cafe  i^ 
cited,  but  no  great  ftrefs  laid  upon  it ;  but  if  that  cafe  be  law,  it 
,  fhould  not  be  carried  one  ftep  further. 

King  C.  faid,  that  it  docs  not  appear  to  the  Court  that  the  plain* 
tiff  has  any  title,  and  therefore  it  is  not  proper  for  this  Court  to 
remove  the  mortgage  out  of  the  way,  to  enable  the  plaintiff  to  try 
the  validity  of  his  leafe  at  law  i  equitv  will  not  fet  up  the  fettfe* 
mcnt  in  oppofition  to  the  will.  1  think  there  is  no  material  di/" 
ference  between  the  power  in  the  will,  and  the  power  in  the  fettle- 
ment }  the  fenfe  is  the  fame.  The  word  tenement  in  the  will,  in 
legal  underftanding,  has  a  general  fignification^  but  in  common 
underftanding  means  lands  holden  by  tenants,  and  this  appears  to 
be  the  meaning  of  the  teftator  by  the  fubfequent  power  to  demife 
the  premiiTcs  for  7  years  at  a  rack  rent.  Vau|h.  28.  is  a  cafe  in 
point ;  and  fmce  die  Court  is  of  opinion  that  the  leafe  is  not 
good,  it  is  not  proper  for  the  Court  to  interpofe  in  favour  of  the 
plaintiff  to  fet  this  mortgage  out  of  the  way,  in  order  to  trouble 
the  remainder  man  with  a  fuit  at  law,  tnerefore  the  decree  of 
difmiflion  at  the  Rolls  muft  be  affirmed.  MS.  Rep.  Pafch.  13 
Geo.  in  Cane.  Foot  v.  Marriot,  Sir  John  Hobart  and  al. 

ID.  H.  T.  tenant  for  life,  with  power  to  make  leafes  for  years 
determinable  on  3  lives  &c.  Remainder  to  T.  T.  his  fon  for 
life,  with  like  power  to  make  leafes  after  the  death  of  H.  H.  and 
T.  T.  join  in  a  mortgage  to  C.  in  fee,  with  a  covenant  by  C.  for 
himfelf,  his  heirs,  executors,  and  adminiftrators,  to  ratify  and  cQfi« 
.  iirm  all  leafes  made  by  H.  and  T.  under  certain  reftrifiions,  not 
|)crfe£Uy  agreeable  with  the  power  in  the  marriage  Settlement, 

8  particularly 


^rticidarly  die  kafes  were  to  be  for  money  really,  and  bona  fide 
"  &c. 

H.  and  T.  made  2  leafes,  and  then  C.  afligns  his  mortgage  to 
the  defendant  K.  and  after  the  ailignment  H.  and  T.  make  2  other 
leafes.     The  plaintiff  claims  all  the  4leafes9  and  brings  his  bill  10  ' 

e&zhli{h  them. 

F^r  the  defendant  it  was  iofifted  that  the  leafes  were  void  $  ift^ 
they  could  not  be  good  under  the  power  in  the  marriage^fettlfinent, 
becsuife  that  being  a  power  coupled  with  the  intereft  or  eltate  of 
H.  tenant  for  life,  and  he  and  T.  having  departed  with  all  their 
cftate  by  the  mortgage,  the  power  was  gone  &c. 

2dly,  The  defendant  had  no  notice  of  the  2  firft  leafes  at  the 
time  of  taking  his  ailignment  from  C.  nor  were  the  leafes  purfu- 
«nt  to  the  covenant  by  C,  to  ratify  &c.  And  3dly,  As  to  the 
leafes  llnce  the  afFignment,  the  covenant  by  C.  being  only  for 
hitnfelf,  his  heirs,  executors  and  adminiflators,  and  not  afligns, 
this  covenant  could  not  bind  the  defendant  as  aflignee,  being 
collateral  to  the  land,  and  the  eftateand  intereft  affigned  s  and  T. 
joined  in  the  ailignment  to  defendant,  and  no  power  or  new  cove-* 
nanc  referved  as  in  the  firft  mortgage,  and  therefore  the  leafes 
made  after  by  T.  are  void. 

It  was  obje£l:ed  that  the  defendant  does  not  deny  notice  of  the 
leafes  when  he  took  the  aifignment;  but.it  was  anfwered  that 
defendant  fays  he  knew  nothing  of  them,  and  the  plaintiffs  have 
not  charged  notice  particularly,  and  pofieifion  never  went  with 
the  leafes^  fo  as  to  give  or  imply  notice  to  the  defendant. 

The  Mafter  of  the  Rolls  faid,  that  one  of  the  leafes  claimed  by 
the  plaintiff*  is  only  ah  agreement  that  the  covenantee  ihould  en« 
joy,  whereas  the  covenant  is  to  make  good  leafes  to  be  made  Ij  the 
ntortgageey  and  not  agreements  for  leafes  Sic. 

Ld.  Chancellor  faid,  that  as  to  the  2'  leafes  before  the  aflign-* 
ment  to  the  defendant,  the  queftion  is,>  what  influence  the  mar« 
riage-fettlement  and  the  covenant  of  the  mortgagee  {hould  have 
on  thofe  2  leafes,  and  holds  this  not  good  within  the  fettlement, 
and  by  the  mortgage  the  power  was^gone  j  and  as  to  the  cove- 
nant it  muft  be  (hewn  that  the  leafi>.  is  within  the  limitations.  [  433  } 
A  covenant  or  agreement  to  make  a  leafc  by  mortgagor  is  not 
within  the  power,  which  is  not  to  make  good  all  agreements  for 
leafes,  but  leafes  aftually  made. 

As  to  the  2  fubfequent  le«fes,  when  T.  joined  in  the  affign* 
ment,  and  granted  all  hiseftate  &c.  his' power  under  the  cove- 
nant was  gone.  As  to  the  laft  leafe  made  by  the  receiver  under 
the  order  of  this  Court,  though  by  the  order  the  receiver  was  to 
make  leafes  generally  with  confent  pf.T..  that  muft  be  with 
reafonable  reftriftion,  i.e.  to  make  leafas,  in  order  to  receive  the 
profits  annually;  and  here  is  a  leafe  made  for  a  life  upon  a  fine 
much  lefs  than  the  value,  therefore  not  good,  and  no  proof  of 
payment  of  the  fine  nor  poifeflion,  which  Ihews  it  fraudulent. 
Bill  difinifled,    Nota,  a  like  cafe  of  Corker  and  Ennys  2  or  3 

H  h  2  days  , 


43  J  ant Wts- 

days  hefdrtj  and  the  bill  dirinified<     MS.  Rep^  Mkh.  4  Ged«  S^ 
in  Cane.  Vincent  v.  Ennys. 


I.  TF  ifuhmt  themfelves  to  the  award  of  ^.  S.  9ne  only  mojf  r/- 
-*-  voki  the  fubmlflion.     •  28  H*  6.  6.  b-  adjudged^     -f  2f 


•  nMn  #  (H)     /ip^(7  may  rw(?if^  it. 

the  original  ^       *  J 

is  (Dj  but 
mifpriiucd.    f 
•  Br.  Arbi-  "■ 

4?ci«sS.c.  H.  6.  30.  Brooke  in  abridgment,  5  Ed.  44*though  beund  irt  ait 
u  s.  p.  by  obligation  to  ftand  to  the  award  -,  hut  he  Jhall  forfeit  his  Mtgatiom 
^Fiih.  ^^«»^«^y-  t  8  Ed.  4.  10-  b.  21  H.,6.  30.  Co.  8.  Vinior  82.  Con- 
Arbitrc   *    tra^  5  Ed.  4.  3*  where  he  is  bound  by  obligation.] 

mentfpl.  12. 

cites  S.  C.  &  8.  P.  f  Br.  Arbitrement,  pi.  49.  cites  S.  C.  %  Br.  Arbitrenenc* 

pi.  37-  cites  8  E.  4.  1.  Tand  is  the  beginning  of  the  S.  C.  of  8  £.  4.  10.  b.}  but  I  do  not  obfenre 
mny  thing  ia  Brooke  ot  revoking  thefubmiffion.  1  Br.  Arbitrementf  pi.  55.  cites  S.  C. 

*S.  P. 

Br.  Arbitre-  [2.  \5o\  If  2  of  one  partj  and  one  of  the  &ther  part,  fiibmit  to 
'^"'V V'  **  anvard  of  J.  S.  one  of  the  faid  2  may  revoke  the  fubmiflioa 
A  s.  P.  by    without  the  other.     Contra  28  H.  6. 6.  b.  j 

Afliton  J.  ' 

that  where  i  plaintiffs  and  one  defendant^  or  one  plaintiff  and  z  defeodants»  put  djcmfclves  in  ar- 
bitrement, there  (he  one  plaintiff  nor  the  one  defendant  without  the  other  cannot  discharge  the  aibi« 
trators.     ■       fitoh.  Arbi<rement» pi.  la.  cites  S.  C.  ScS,  P.  accordingly. 

Fitxh.  Ar-  J  So  where  7.ajftgn  auditors^  the  one  without  the  other  cannot 

**i'^irdtes  <''»fcharge  them  ;   by  Afluon  J.  quod  non  negatur.     Bj .  Arbitxe- 

s.C.is.p.  mcnt,  pi.  4.  cites  28  H.  6.  6. 

s.  c.  <fited  4..  Note,  where  a  man  is  hwnd  to  ftand  to  the  arbitrement  of 

folv^  fc ""  J*  ^'  ^^  ca'^oot  difcharge  the  arbitrator ;  contra  if  he  was  not 

<»rdingiy,  bound  to  ftand  to  his  arbitrement  \  but  it  feems  clear  that  he 

8  Rep.  %^.  cannot  difcharge  the  arbitrator  in  the  one  cafe  and  in  the  other, 

a.  Trin.  7  j^^^  ^^^  \i<t  fifall  forfeit  his  bond.    Bn  Arbitrement,  pi.  35,  cites 

▼or's  Cafe.      5  ^'  4*  3' 

— Brownl. 

-6:.  Wilde  T.  Viner,  S.  C.  ti  S.  P.  adjudged  accordingly. 1  Brownl.  ago.  Vivlon  v.  Wilde,  S.  C. 

^  S.  P.  agreed.-— »Sid.  281.  pi.  10.  at  the  end  of  the  Cafe  of  Nngate  v.  Degelder  is  a  qvere,  if  by 
the  revocation  of  the  defendant  the  plaintiff  m^  be  entitled  to  an  adhon  on  the  c^»  w  aay  otket 
remedy  where  the  whole  is  by  parol. 

5.  Committing  admiffwn  hy  the  ordinary  is  not  an  intere/lj  but  a 
power  or  authority^  and  powers  and  authorities  may  be  revoked^ 
and  therefore  he  may  revoke  it.  Br.  Adminiftrator,  pi.  33.  cites 
4  H.  7.  14. 
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Rou  b'(K)      *  ^^    ^^*  ^^^  ^^  ^^^^  ^  Revocation  in  Law. 

but  mif- 
printed. 
Noy  38. 

V.  Biid)       Jhaii  find  any  offence  or  difibedienco  in  his  fiiii  that  then  he^  if^ 


[li  TF  a  man  makes  z  feoffment  to  4,  to  the  ufe  of  himfelf  for  life^ 
^  the  remainder  to  his  ton  in  taily  provided  that  if  the  feoffor 
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►  rt/  payrmnt  of  l  id,  to  the  feoffees^  may  revoke  the  firft  ufeSy  if  the  S.  C.  ad- 
faid  feoffees  do  give  their  conjent  to  the  faid  revocation,  and  after  ^Ijj.^". 
97U  of  we  feoffees  dies^  the  power  of  revocation  is  by  this  deter^  for  confent 
mined}  for  the  authority  cannot  furvive,  fo  that  the  father  upon  cannot fur- 
thc  tender  of  12  d.  cannot  revoke  with  the  confent  of  the  furviving  cro  F8c6. 
fcoffecs.     M,  43,  44  El.  B.  R.  between  Arwater  and  Bcrte^  ad-  pi.  21.'  At-' 
;ufced.1  w*^"*  V- 

J      ^       -^  Bird.  S.  C» 

rtfolved  by  all  tl^e  Court  that  it  is  not  a  good  revocation, 

[2.  If  2  fuhrmt  themfelves  to  the  award  of  2  arbitrators,  and 
after  by  order  out  of  Chancery  the,  arbitrators  are  made  commijjionersy 
to  determine  the  coniroverfy  between  the  faid  parties,  this  is  no  re- 
vocation of  their  arbitrary  power.  P*  40  £L  6.  between  Hill 
and  Hilly  per  Curiam.! 

[3.  If  ^.  and  B.  fubmit  to  the  award  of  y.  S.  and  after,  hfore  *  a  Brownt. 
any  award  made^  revoke  the  authority  of  the  arbitrator^  this  is  not  ***°*  '*°'' 
any  revocation  in  law  till  notice  of  this  revocation  given  to  the 
arbitrator.    Co*  8.  *  Vinior  82.  per  Curiam,  :j:  8  Ed,  4.  w.  b. 
21.  b.J 


290, 291. 

Vivion  V. 
Wilde,  S.C, 
&  S.  P.  a- 

grecd. 

Brownl.  6a» 
Wild  V. 
Viner,  S.  C.  kit  not  fo  clear'at  to  this  point.  X  ^^'  Arbitrement,  pi.  37.  cites  8  H.  4.  i» 

Whicj^  is  the  beginning  of  the  cafe  of  8  E.  4.  10.  K  but  I  do  not  obferve  S.  P.  there  in  Brooko* 


[4.  If  ^.  of  the  one  parfyand  B,  and  C,  afemefole^  of  the  other 
party  fubmit  ihcmkhcs  to  the  award  of  J.  Jv.  and  after  C,  takes 
y,  S.  to  hujbandy  and  after  the  arbitrator j  before  any  notice  of  the 
marriage^  makes  an  award  that  B.  and  C.  Jball  pay  30/.  to  A.  yet 
this  ihall  not  bind  J.  S.  and  C,  his  wife,  nor  B.  For  the  fub- 
miiSon,  by  the  marriage  of  C.  is  revoked  as  to  B.  alfo,  and  this 
alfo  without  any  notice.  ?•  13  Car.  B.  R.  between  iVhite  and 
Giffordi  &  aliosy  per  Curiam  upon  a  demurrer ;  upon  which  the 
plaintiff  difcontinued  his  zStion  by  the  confent  of  the  Court. 
Intratur  Trin.  11  Car.] 

[5,  If  the  lejjor  by  deed  licenfes  the  Uffee  for  years  or  life  to  alien^  So  where 
(who  is  r^ftrained  by  condition  not  to  alien  without  licence)  and  -^*  ^^^^^ 
the  lejfor  dies  before  the  leffee  aliens^  yet  this  is  no  countermand  ♦  of  ^^^''^'^''^' 
'the  licence;  for  the  licence  exempts  the  leffee  out  of  the  penalty  •  foL  731, 
of  the  condition,  and  it  was  executed  on  the  part  of  the  leffor  as  v--v  '   / 
much  as  could  be.     Co*  Lit.  52.'b.  cites  Micli,  3  Jac»  B.  to  be  t^(inud\i\m 
rcfolved.l  »//«*«  in 

*        *  J  writing /• 

alitn  part% 
arid  thin  panted  the  rtverfion^  and  the  UJfit  attormedf  and  afterwards  aliened  part,  tnd  adjudged 
good,  though  the  alienation  was  after  the  grant  of  the  reverfion«     Cro.  J.  loz,  103.  pi.  36.  Mich.  3 
Jac.  p.  R,  Walker  v.  Bellamy. 

[6.  If  the  King  gives  licence  to  alien  in  mortmain^  and  dieSy  yet  Br.Prcroga* 
it  may  be  exefrutcd  after.     Co.  Lit.  52.  b.]  ciwsF  n°b! 

7?3.  s  P. 

PI.  C.  4^7.  a.  b.  in  a  nota  thertf  S.  P.  as  to  purchaiing  in  mortmain,  and  cites  S.  C.  and  fays 


|hat  it  feems  reafonable,  though  the  grant  was  not  made  for  the  King  an4  his  heirs,  inafmuch  as 
ibe  bo^y  politic  of  the  King  granted  it ;   for  this  U  licencci  and  alfo  intereft,  to  pmchafe  th« 

H  h  3  hciufe. 
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lioufe hit  Br.  Prerofatite,  pi.  6.  fayt  the  contnii  and  it  is  tuA  dfewhere  of  z  gnat  fliaJe  te 

Ibc  teoant  to'alien,  that  this  fluill  not  ferve  a^aixift  (he  next  King. 

7.  Letter  of  attorney  to  mate  livery  is  revocable  before  it  is  ex- 
ecuted I  but  after  execution  lawfully  bad  the  (ame  is  executed,  ii 
cannot  he  revoked^  5  Rep.  90.  b«  Trin.  4a  Eliz.  in  Scac.  Cam. 
in  Hoe's  Cafe. 

8.  If  a  man  has  a  power  of  revocationj  and  of  limiting  new 
iifesy  and  he  grants  to  new  ufesy  that  has  been  over  and  over  de« 
termined  to  be  a  revocation ;  but  if  hi  has  other  lands^  then  there 
is  foirething  for  the  words  to  operate  on,  and  will  not  be  a  re- 
Vocation*  If  a  man  has  lands,  over  which  he  has  a  power  of 
revocation,  and  other  lands ;  if  he  gives  all  his  lands^  that  will 
not  amount  to  a  revocation,  in  refpedl  of  the  lands  over  which  he 
has  a  power,  becaufe  the  words  may  befatisfied  as  to  the  other  Umds^ 
Seied  Cafes  in  Chan,  in  Ld.  King's  Time,  44.  Trin.  11  Geo« 
Degg  Vv  Macclesfield  (Earl). 


(K)    Determined* 


SowfiereA 
made  M.  his 


I.    A   Dcvifed  that  J.  S.  and  J.  K,  fliould  feU  his  lands  afier  lis 
"^faJId" **"  *  ^^'*  ^y  advice  of  the  parfon  rf  the  church  of  D.     Before 

J? S.^ii       the  fale  the  parfon^  died.     J»  S._and  J.  K.  cannot  fell.     Mo.  6a. 


executors,     pi.  1  j2.  Trin.  6  £Iiz»  cited  by  Dyer,  as  lately  adjudged  in  Frank* 

his  wife  for 

her  lifei  the  remainder  to  his  daughter  in  tail,  and  if  flie  dies  without  ifTue  of  her  body,  then  hk 
fxentiorSf  by  thtafftnt  ofC.JhaUfeU  bit  land*  and  died.  M.  entered,  and  died.  The  daughter  Al- 
tered. C.  died.  The  daughter  died  without  iifue.  The  executor  who  ftirrived  fold  ^laod; 
hut  held  that  the  fale  is  not  good.  Pal.  4^.  pi.  36.  anno  4  Eliz.  Anon.— — S.  P.  cited  per  Cur.  9C* 
cocdingly.     Le.  286.  in pi.  387.  at  the  cod. 

2.  If  cejty  que  ufe  willed  that  his  feofFees  ihould  iell  his  land, 
they  ought  to  fell  jointly  by  reafon  of  their  joint  poiTeffion  &c. 
But  if  all  the  feoffees  but  one  die  before  (ale  made  by  them,  then 
he  that  furvives  may  fell,  becaufe  the  poflefEon  of  the  whole  is  19 

•      him  &c.     Perk.  f.  551. 

3.  If  the  will  be,  that  the  executors  JhaU  jointly  fett^  and  one  of 
them  fells  unto  one  man,  and  the  other  felletb  unto  another  man,  and 
afterwards  both  the  executors  join  in  a  faU  unto  a  J/dp^rfonj  in 
tnis  cafe  the  laft  fale  is  good,  and  the  other  fales  are  not  goodt 
Perk.  f.  546. 

4.  If  a  man  wllleth  that  his  executors  and  his  feeffees  fiatt fell  bis 
land,  and  the  executors  fell  without  the  feoffees  unto  one  man^  and  the 
feoffees  without  the  executors  fell  unto  another  man^  and  afterwards 
the  executors  and  the  feoffees  fell  unto  a  ji  man  j  in  this  cafe  the 
laft  fale  is  good,  and  the  other  two  fales  are  not  good  &c.    Perk. 

f.  553- 

.  j,  Refufal  by  one  that  has  but  a  hare  authority^  (hall  not  dyatie 

him 


Sttttl^tp.  435 

him  from  executing  it.  As  if  an  executor  that' has  a  bare  power 
tp  fell  land  ice,  or  an  attorney  to  give  livery,  (hould  fay  diey 
would  do  nothing,  that  will  not  difcharge  the  naked  power  ;  per 
PoUexfen  Ch.  J.     5  Mod.  458.  in  Cafe  of  Trippet  v.  tyre. 

6.  A»  indebted  to  J?.  makes  a  letter  of  attorney  irrevocable  to 
B*  to  receive  all  payments  that  Jhall  become  due  to  btniy  he  being  a 
(ea  captain.  A.  dies.  There  were  wages  due  to  A.  when  he 
died,  but  none  at  the  making  the  letter  of  attorney.  The  Mafter 
of  the  Rolls  held,  that  B.'s  authority  was  determined,  and  that  in 
neither  cafe  fhould  he  claim  priority  of  payment  from  the  ad- 
miniftrators  of  A.  who  were  creditors  likewife*  Chan*  Free. 
125.  Mich.  1700.  Mitchel  v.  £ades« 


(L)     Transferred.  [  436  3 

1.  TF  I  make  a  warrant  ef  attorney  to  A.  to  make  Hvery  and  Godb.  39. 
f  feifm  to  J.  S,  of  my  land.  A,  cannot  make  a  warrant  to  B,  f^f^^]^^" 

to  do  it,  becaufe  the  perfon  who  is  to  do  it  is  named  by  niyfelf.  4.  s.  p ' 

Arg.  Kelw.  44.  b.  Trin.  17  H.  7.  Br.  F^off- 

mcnts  dc  &c. 
pL  47.  citts  18  E.  4*  12.  S.  P.  by  Jeoney. S.  P.  Arg.  2  Roll  Rep,  6.  cites  9  H.  7. 


2.  Where  a  borfe  is  lent  for  a  certain  time^  the  party  to  whom  So  a  differ- 
&c.  has  an  intereft  in  the  horfe  during  that  time,  and  m  that  cafe  *"jf*  'If** 
his  fcrvant  may  ride ;  but  otherwife  where  the  loan  was  for  a  time  llr^^blring 
uncertain ;  per  North  Ch.  J.     Mod.  2io,  pi.  43.  Hill.  27  &  28  «  ^orfe  to 
Car,  2.  C.  B.  in  Cafe  of  Bringloe  v.  Morrice.  go  '^^v^rk 

^  ifig  a  borfe  % 

tint  10  the  firft  cafe  the  party  may  let  his  fervant  up»  but  not  in  the  other  cafe.    Ibij, 

3.  A  hare  power  is  not  ajftgnahle^  but  where  it  is  coupled  with  an 
intereji  it  may  be  affigned ;  as  whei-e  on  a  leafe  of  land  leflbr  ex- 
c:epted  the  trees,  and  lefiee  covenanted  with  leflbr,  that  he,  his 
heirs  and  ai&gns,  (hould  from  time  to  time,  during  the  leafe,  have 
liberty  to  root  up  the  faid  trees ;  agreed  per  Cur.  2  Mod.  317, 
318.     Trin.  34  Car.  2.  B.  K.  Anon. 

.  (M)     Correded  in  Equity, 

I.  T\Evife  that  his  executors  nominate  one  of  his  three  nephews  to 
•^  inherit  his  ejtate  \  the  Court  decreed  them  to  nominate 

one  of  them  in  a  fortnight,  otherwife  the  Court  would  nominate 

oncof  themitfelf.  Fin.  K.  53.  Hill.  25  Car.  2.  Mofely  v.  iviofcly. 
2.  A,  gave  feveral  legacies,  ami  devifed,  that  the  refidue  of  his 

cftate  fbould  be  divided  among  fcveral  of  bis  kindred  by  name^  16 

H  h  4  \a 


43^  amioiiitt. 

in  all,  in  feveral  proportions  fet  down  by  him,  but  devifed,  tka 
the  quantity  of  the  rejiduaiy  iftate  Jbould  be  as  bis  exeattor  voluntas 
rily^  and  without  being  thereto  compelled  by  law^  Jhould  declarin 
The  executor  declared  what  the  fum  of  the  refidue  was,  and  ac- 
cordingly paid  15  of  thofe  legatees,  but  the  i6th  exhibits  a  bill  to 
difcover  the  eftate«  fuppoiing  it  more.  Decreed  the  executor  tn 
account.  2  Chan.  Cafes  198.  Trin.  26  Car.  2.  Gibbons  r. 
Dawley. 
S.  C.  cited  2.  A  man  having  fW9  daughters^  one  by  a  firmer  tv^fj  and  ane^ 
All'AnT    ^^^^  h  *"  ^  ^fiy  ^Jcvifcd  his  cftatc  to  his  wife,  io  he  diftrihuted 

392'. \    between  bis  daughters  as  his  wife  Jhould  think  fit.     She  gave  loool. 

Chan.  Cafei  to  hcT  own  daughter,  and  but  lool.  to  the  other.  The  Court 
V^cIt^u'  ^""^J^red  an cqualdiftribution.  Vern.  355,  356. in  pi.  352.  Arg. 
Crakcr  v.     cites  Cragrivc  V.  Pcrroft. 

Parrot.  S.C.  >/" 

-— »Fin.  Rep.  354,  355.  Pafch.  30  Car.  2.  Spyer  v.  Parrot,  S.  C.  decreed  accordinglj. 

4.  A.  devifed  a  perfonal  eftate  by  bis  will,  or  thereby  nufes 
money,  out  of  his  land  to  be  difpofed  among  his  younger  children, 
[  437   ]  according  to  th^  difcretion  of  two  or  three  perfons.     Decreed  <hc 
diftribution  to  be  equal.   2  Show*  242^  pK  241.  Mich.  34  Car.  2 
in  Cane.  Anon.  • 

s.  C.  cited        5.  An  eftate  was  devifed  to  A.  to  diftribute  amongft  bis  nepbev:S 
Ge^^Ar^    ^^  "'^^^^  ^*  *^  j*««W  think  fit.     One  of  the  nieces,  to  whom 
Cs^a  in       nothins  had  been  appointed,  brought  a  bill  that  (be  might  have  aa 
Equity  ill      equal  ftare  of  the  eftate,  and  was  difmifled.     Vern.  356.  pi.  iyL% 
^J^^"^»   Hill.  1685.  Arg.  cites  it  as  the  Cafe  of  Swctnam  v.  >Voollafton. 
»«c«  74-        ^j  ^  j^^g  xhrt^  fifters,  and  devifed  400/.  a^piece  to  two^  and  ^ 
the  3^  what  his  executors  thought  fit.    The  Lds.  Commiffioners 
decreed  400I.  to  the  3d,  if  the  eftate  would  hold  out.     %  Vera* 
153.  pi.  149.  Trin.  i6gc.  Wareham  v.  Brown. 

7.  W.  by  his  will  devifpd^  that  his  perfonal  efiate^  and  iflcA.  to 

be  raifed  out  of  the  truji-ejlate^  [hould  be  dijirihuted  by  two  daughters 

bis  executrixes^  amon^fi  themfelvesy  and  their  brothers  and  their 

fiflerSy  according  to  their  need  and  necejfity^  as  in  their  difcretion  thg 

jhould  think  fit^  and  infifted  on  their  power  te  difpofe  thereof,  ^ 

they  thought  fit ;  and  that  the  defendants  were  not  entitled  to  any 

part  thereof.     The  Ld.  .Keeper  decreed  a  double  fhare  thereof  t6 

the  plaintiff,  the  heir,  as  looking  upon  him  to  ftand  moft  in  need 

thereof,  and  confirmed  his  former  decree,  which  was  alfo  upon  an 

appeal  in  Parliapient  afgrmcd.     2  Vern.  421.  pi.  383.  Pafch. 

1701.  Warburton  v.  Warburton. 

S.C.  cited        8.  A.  by  marriage  fettlement  is  tenant  for  life,  remainder  to 

the'^ctfe'of*  ^''"^«?s  ^9  ^.^^^^  4000I.  for  younger  children's  portions^  as  A.  fifiuU 

Traffoid  V.    appointy  remainder  to  his  firft  &c.  fons  in  tail.      A.  has  feveral 

Sir  R.  AA-  younger  children,  and  appoints  the  4000I.  amon^  them,  and  par- 

•*>"•  ticularly  appoints  2600/.  to  B.  the  2d  fon.     After,  by  the  death  of 

the  eldeft  fon,  B.  becomes  the  eldefi  fon^  upon  which  A.  makes  a 

new  appointment  of  the  '2600L  to  oth^  children.    Wrigh  K. 

decree^ 
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decreed  the  laft  appcriiitment  to  ftand,  the  firft  being  made  on  an 
implied  condition  that  he  fhould  not  become  the  el  deft  fon. 
2  Vern.  R.528.  pi.  476.  Hill.  1705.  Chad^ck  v.  Doleman. 

9*  C.  left  a  power  to  his  wife  to  devife  her  eftate  among  his  three 
daughters  in  fuch  proportions  asjhejball  think  fit.  It  was  held  in 
Chancery,  that  fhe  muft  divide  equally  amongft  them,  unlefs  a 
good  reafon  can  be  given  for  doing  otherwife.  Chan.  Prec.  256. 
in  the  Cafe  of  Aftry  v*  Aftry,  pi.  209.  Pafch.  1706.  cited  it  as 
the  Cafe  of  a  daughter  of  Sir  Geo.  Crooke. 

10.  By  marriage  fettlement  it  is  provided,  that  2500I.  be  dif- 
tributed  among  the  ijpie  of  the  marriage  in  fuch  proportion  as  fV, 
Davyjhould  appoint.  He  dies,  leaving  one  child  only^  but  makes 
no  appointment.  Decreed  the  child  to  have  the  2500I.  7,  Vern« 
R«  665.  pl.  591.  Mich,  1710.  Davy  v.  Hooper  &  al. 

1 1 .  A  man  gave  power  to  his  wife  to  devife  i  ooo/.  to  and  amongjt  So  mfiere 
his  child  and  children^  and  in  fuch  manner  and  proportion  to  each  **  "^^ 
child,  as  Jbe  Jhould  think  fit*     There  were  two  children,  and  the  ^-eAt^it 
€lder  being  provided  forj  the  mother  appointed  the  whole  to  the  younger,  if  R,  A,  the 
Upon  which  appointment  a  bill  was  brought  for  an  unequal  dif-  /»^^f^  ^'^ 
tribution,  but  was  difmiiled.    Cited  by  the  attorney  general,  Arg.  uHli^fy 
Cafes  in  £qu.  in  Ld.  Talbot's  Time,  74.  as  Mich.  1732*  Lifter  JaMfth 
V.  Robinfon.  ^  ^'ifi^fi^ 

ana  ctbtr 
ijfue  them 
HvtHf,  then  and  in  fucli  cafe  /#  ratfi  afuwt  met  exceedtmg  T500I.  at  foon  at  ntay  he,  to  and  for  tbeftik 
htmefit  and  advanta^  ftf  ftieb  child  or  children  (other  than  the  eldeft  fon  of  that  marriage),  in  fuch 
froportion,  manner ^  and  form,  in  all  refpeds,  as  the /aid  R.  fhould,  for  fuch  furpofe,  iy  his  Lfi  VfiU 
in  ^vritimg,  dirr£i  and  anoint ;  and  in  default  of  fuch  appointment,  then  to  and  for  tbefole  benefit  if 
figeb  child,  if  but  one,  but  if  more  (other  than  the  eldeft)  equally,  and  in  epiaLparti  and  manner,  i» 
mU intemtt  amd purfofex.     R.  by  his  wiU  dire^s  the  1 50CI.  to  be  raifed,  and  gives  450I.  to  his  fon  R.* 
1050I.  to  Jane,  and  nothing  to  E.  who  bad  an  eftate  of  4  or  so^I.  per  ann.  given  him1)y  anothert 
and  he  coming  into  this  Court  for  a  fliare  of  the  1500I.  his  bill  was  difmllTed.    Ciced  by  the  AtU 
Qtix*  Aig.  Cafes  in  Eiju.  in  Ld.  Talbot*s  Time»  74.  as  March  2>  1733.  Auftin  v.  Auftin. 

11.  Where  there  is  a  fum  of  money  provided  for  younger  chil-  £  438  3 
drenj  and  one  of  the  younger  becomes  eUeft^  he  ihall  have  no  part  of 
this  money ;  but  where  the  money  was  by  a  private  a£f  of  parlia^ 
ment  appointed  to  be  among  A.  B.  and  C.  (naming  them)  and  A. 
afterw^ds  becomes  eldeft,  he  is  capable  of  an  appointment  in  his 
favour.  Cafes  in  Equ.  in  Ld.  Talbot's  Time,  93.  Pafch.  1735. 
Jcrmin  v.  Fellows. 

13.  The  father  by  marriage  fettlement  has  a  power  to  make  an  ap^ 
f  ointment  of  a  fum^  not  exceecfing  a  fum  certain,  for  portions  and 
maintenance  of  younger  children  in  fuch  manner,  and  under  fuch 
limitationsy  as  be  Jhall  appoint.  He  has  feveral  younger  children, 
and  by  his  will  [taking  notice  that  the  re/l  were  provided  for  by  their 
grandfather)  he  appoints  the  whole  fum  to  one.  This  is  not  a  good 
purfuance  of  his  power.  Cafes  in  Equ.  in  Ld.  Talbot's  Time,  72. 
Pafch.  1735.  Menzeyv.  Walker.  , 

For  more  of  Authority  in  general,  fee  SDetffe,  jfeoffment, 
^Sijtof  r,  ^raft,  WXZ9%  and  other  propeir  titles. 

2Bafl. 
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twcea  ^il 
ami  maim- 

{rift  is>  firft»  ^ ^ 

t  that  fioiU  •■       '          — BM^^WM— •••        '      •- 

cth  bail 
lads  fuTttf 
moly  to  an- 

S^ufJlU.  (A)     "^o  ^^a'  Time  Bail  fliall  relate. 

ler ;  but  he 
tbatfindeth 

■MiajH-ife, 
fridecbrure- 


I 


t.  TN  B.  R.  though  the  hail  of  the  defendant  be  taken  and 
^  entered  the  loft  day  rf  the  term^  and  the  bill  be  put  in  at  anf 
tytoappear  time  the  fame  term^  this  is  well  enough  by  thecourfe  of  the  Kling's 
***  ^T'  2^"^^>  though  in  ftriftnefs  of  law  the  defendant  is  anfweraU« 
caufe  but  from  the  bail,  as  in  cuftodia  marefchalli,  and  not  before. 

wkereof  he  Hobart's  Reports  96.  between  f  Plat  and  Flummery  adjudged  in 
SIS"    a  writ  of  error.] 

iouchiDg  all 

other  matter  and  caofes  that  fhall  be  obje^ed  againil  him.  2d1}r,  The  pledges  and  faietjr  of  him  that 
i»  delivered  to  bail  may  imprifon  him  whofe  furety  they  are )  for  Stuard,  Ch.  J.  in  33  E.  3.  faid,  that 
Ifcey  were  his  gaolen  or  keepers,  and  if  they  fuflfered  him  to  efcape  they  fliould  anfwcr  for  the  ^me, 
3dly»  The  etymology  of  either  of  them  doth  (hew  and  manifeft  the  diflEcrence  betwixt  them,  for  in 
the  one  the  prifoner  ts  delivered  by  the  judge^  judges*  or  courts,  into  the  handst  andi  as  it  ware,  into 
the  prifon  of  the  fureties ;  for  the  words  be,  traditmr  in  halltMm ;  but  in  the  other  cafes  fhs.  words  be, 
that  fttch  and  fuch  a  man  ecpejrat  withoutany  fuch  delivery  made  by  the  Court,  as  in  the  otl^r  cale« 
JUi.  Coke  of  Bail  and  Matnprife,  cap.  \, 

^  Hob.  70.  pi.  S2.  S.  C.  ruled  accordingly  in  error  in  the  Exchequer  Chamber.— »—Cro.  J.  3t4« 
pi.  13.  Mich.  13  jac.  in  Cam.  Scacc.  and  the  judgment  in  B.  R.  affirmed  ;  becaufe  the  bill,  wheiU 
Sxver  it  was  filed,  has  relation  (d  the  firft  day  of  the  term,  and  the  day  of  filingls  not  material.—— 
Jenk.  295.  pi.  44.  S.  C. 

%  Lev.  13.        2,  In  trover  and  converjion  after  verdiS  for  the  plaintiflT^  it  was 

^Us^^aftle  "^^ved  in  arreft  of  judgment,  that  the  aSfion  was  c^mnunced  in 

v.Batement,  HiL  Ternty  and  the  converjion  alleged  to  he  the  ^d  ef  Fehruinj  in 

S.C.refolv-  the  fame  termy  and  the  bill  filed  relates  to  the  firft  day  of  the  terro^ 

^^Tfor  '^  before  the  caufc  of  aSion.     But  refolved,  that  if  the  bail  was 

BO  adion  entered  before  the  3d  day  of  February,  it  is  well  enough ;  for  it 

canbede.  is  tha^  which  gives  this  Court  jurifdiftion*    Vent.  135.  Truu 

d^aS'  ^3  Car.  a.  B.  R.  Tatlow  v.  Bateman. 

delivered 

till  the  defendant  is  in  cuftodia  marefchalli,  which  he  is  not  till  the  bail  filed}  *  and  the  hail  is  filed  of 
a  day  certain,  and  thereupon  it  >^as  referred  to  the  fecondary  to  examine  when  the  bail  was  filed. —7* 
s  Keb.  790.  pi.  x8.  Bateman  v.  Coltiow,  S.  C.  held  accordingly.  .  ■  1  S.  P.  6  Mod.  33*  Mich-  a 
Ann.  B.  R.  accordingly. 

*  t  ^39  J       ^ 

3.  So  the  fiatute  of  limitations  may  be  pleaded  to  an  aAion,  if 

the  time  he  eUttfed  before  the  day  wherein  the  bail  isfilidy  though  not 

before  the  firit  day  of  the  term  wherein  the  action  is  brought,  for 

tho 


the  aiHw  fiall  not  he  faid  to  be  depending  until  the  ball  h  filed ;  and 
tipon  fearch  it  was  found,  that  the  bail  was  filed  the  laft  day  of  the 
term.  Vent.  135.  Trin.  23  Car,  2.  B.  R.  in  Cafe  of  Tatlow  v. 
Bateman. 

4.  Bail  was  fut  in  Mich.  Term  and  excepted  againft,  and  ad^  i  Salk.  leal 
J&tiQnal  bail  put  in  in  Hilary  term,  and  the  doubt  was,  if  the  ad-  ^^'^  ^'  ***?- 
ditional  bail  were  of  Mich«  term  \  and  fome  faid,  the  bail  muil  Anon.fms 
refer  to  the  return  of  the  writ«  and  others  would  have  it  refer  to  to  be  s.  c. 
the  recognizance  entered  into.    The  mifchief  would  be  in  this  *Jb^'^^'^ 
cafe,  to  make  the  bail  refer  to  Mich,  term,  that  if  bail  had  aliened  ly  bail  of 
bona  fide  in  the  interim,  to  have  the  land  charged  with  the  recog^  that  term 
niTuxnce  by  that  relation.     Holt  faid  it  has  been  an  old  queftion,  ^^^^^^ 
whether  bail  in  B.  R.  be  liable  frOm  the  time  of  the  recognizance,  Bail  was  gi- 
or  from  the  time  of  the  judgment ;  and  the  Court  here  ordered  ven.foritis 
proceedings  to  ftay  till  they  had  confidered  of  it.    12  Mod.  318  ^j^^^ji'^*]^ 
Mich.  II  W.  3.  Corps  v.  Kitchen-Hall.  and^makii^ 

the  addi- 
tioiul  hall  to  b«  bail  of  the  firil  termt  might  da  wrong  to  a  third  perfon  who  mi^ht  be  a  purchaftr 
'«f|er  the  firft,  and  before  the  additional  bail  put  in. 


(B)     How  it  fhall  be  performed.     [What  render  ofl^."^^^ 
Principal  will  be  a  iStfcharge  of  the  Bat  It  pi. .  i  ^rast» 
to  12.      JVhat  other  Uhing  the  Bail  may  plead  in  u^^  "^ 
Difchargey  pL  12,   13,  14,    16.     Bail  charged. 
Howfar^  pi.  15.] 

[l.  TF  a  fcin  facias  be  brought  againft  the  ball  in  BancOj  upon  a  Cro.C.4lr. 
^  judgment  had  againji  the  principal,  and  judgment  given  there  f'^'^  ^^^:^ 
eigainfi  the  bail^  if  no  capias  ad  Jatisfaciendum  was  awarded  againft  c.B'.Hobart 
fbi  principal  before  the  fuing  of  the  fcire  facias,  this  is  error,  for  Ch-  J,  held 
by  law  it  ought  to  be.  Mich.  13  Car.  B.  R.  between  South  and  ^'on  ^Ighi" 
Griffith^  per  Curiam,  as  well  in  Banco  as  in  Banco  Regis.]  he  there  a. 

gainft  the 
Ml  where  no  capias  was  againft  the  principal,  becaufe  the  recognizance  tn  C.  B.  differs  from  that  in 
p.  R.  where  it  is  in  a  fum  certain,  that  the  principal  (hall  render  his  body ;  but  the  others  in  C.  Bt 
held  c  contra,  and  that  it  is  all  one  in  C.  B.  and  B.  R.  and  fo  was  the  opinion  of  all  the  Court  of 
9*  R«-    w    li  Jo«  396.  p^.  4.  S.  C.'but  S.  P.  does  not  appear. 


[2.  If  the  defendant  in  an  a£lion  in  Banco  finds  bail,  and  after 
judgment  agftinft  hiniy  and  a  capias  awarded^  if  he  does  not  render 
bimfelf  before  the  capias  returned  non  ejl  inventus^  and  filed^  yet  he 
fnay  render  himfelf  after  the  return  and  fling  thereof,  to  fave  the 
IfaiL     Mich.  8  jac.  B.  between  Boothbye  and.Davenant.J 

[3.  But  in  Banco  Regis j  if  the  principal  renders  himfelf  to  prifon  Noy  nr. 
after  the  capias  againft  nim  returned  non  eft  inventus,  and  filed  of  j^^*ffleJ^is' 
lecord,  this  will  excufe  the  bail  by  the  courfe  of  the  King's  not  s.  P. 
Bench.    Hill,  4  Jac.  B*  R.  between  Fletcher  an4  Mujfet^  per 

'  [4.  S^ 
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Cro.E.  6i9.  £^  So  ih  Banco  Regls^  vel  Banco^  if  the  prmci|>al  renders  himfdf 
SL^^H**  after  the  faid  return  of  the  capias,  and  after  the  firft  fcire  facUs 
r  44.0  1  owaried  againft  the  baily  and  before  the  return  thereof^  this  will  dif- 
mZ  S.  C.  charge  the  bail.  Hill.  4  Jac.  B.  R.  between  *  Fletcher  andMuffet^ 
•he  ictre  per  Curiam.  Mich.  8  Jac.  B.  between  Bootbbye  and  Davenanty  re- 
rcturacd  oi-  f^'^^  "P^"  demurrer,  though  the  prothonotaries  faid,  that  their 
UL  The  courfe  was  contrary  in  Banco.  Contra  Mich.  40^  41  £1.  B.  &• 
bail  iMTought  between  *  Walmfey  and  Haver  adjudged.] 

iD  the  prin- 

cipaSr  who 

prayed  that  he  might  render  himfelf  in  difchar^  of  his  fureties>  and  he  was  oomimlted,  and  the  M 

^ifichargjed;  and  the  Court  faid,  that  there  had  been  divers  precedents  01  that  kind  in  this  Court; 

andakbMigh  he  had  rendered  himfelf  after  the  2d  fci.  £u  awarded,  before  judgment  thereupon,  he 

bad  been  received. 

[5.  So  if  bail  be  taken,  ^xiA  judgment  given  in  Bancoy  etndzttcc 

this  comes  in  Banco  Regis  by  writ  of  error^  and  there  a  capiat  is 

e      ^'    \  awarded  again/i  the  principal j  and  returned  Hon  ejl  inventus  ^  andfUedy 

*^*  334-     and  a  fcire  facias  awarded  (*)  againfl  the  hail^  yet  if  the  principal 

'    ^  renders  himfelf  to  prifon  before  the  return  thereof  the  bail  are 

difcharged  thereby,  by  the  courfe  of  the  King's  Bench.  Hill.  4 

Jac.  B.  between  Fletcher  and  Muffet^  per  Curiam.] 

[6«  In  Banco  Regis,  if  the  principal  be  returned  non  ^  inventus^ 

and  z  fcire  facias  awarded  againji  the  baily  who  are  returned  fttm^ 

monedy  ana  filedy  and  they  at  this  day  do  not  bring  in  the  principal^ 

they  fliall  be  charged.     Hill,  4  Jac.  B.  R.  in  Fletcher  ondMuffet's 

Caje\  per  Popham  and  Williams.] 

•  Jo.  138.        [7,  But  if  the  bail,  in  the  faid  cafe,  be  returned  nihily  and  an 

isvJhzt  ^^'^^  '^  awarded^  they  may  bring  in  the  principal  well  enough  at 

kwasfafaid  the  retum  thereof,  and  difcharge  themfelves.  Hill.  4  Jac.  B.  R. 

hf  Bcoone,   in  Fletcher's  Cafe,  per  Popham  and  Williams.     Mich,  a  Car- 

fc^auXf  between  •  Calfe   and    alios  plaintiffs,  and  Dinghy  and  DavUs 

?  the'de^     defendants  \   which   intratur  Hill.   22  Jac.  Rot.  refblved  per 

Pendant  was  Curiam,  B.  R.  that  the  bail  in  difcharge  of  himfelf,  may  bring  in 

Wn*nuy^     <Ar  principal  at  any  time  before  the  return  of  the  (econd  fcire 

kringhim  in  facias,  but  after  the  day  of  the  return  of  the  zd  fcire  facias  againfi 

at  aiiy  time   the  ball  paft,  though  the  2d  fcire  facias  is  not  filed  of  record,  yet 

2d^fdrc^fa-    ^^^  ^^y  ^^  ^^^  return  being  paft,  the  bringing  in  of  the  principal 

cusj  and     afterwards  will  not  excufe  the  bail.     P.  ir  Car.  B.  R.  betweea 

tiiat  fcvcral  f^awdie  and  Avis^  per  Curiam  adjudged^  and  ^c  clerks  (aid  it  wa$ 

r"  •!"•      the  courfe.] 

the  reign  ^ 

of  Q:,  Eliz. 

they  were  aIIoi\-ed  to  bring  in  the  defendant  on  the  return  of  the  id  fcire  facias,  but  this  was  pi, 

gratia  Curiae.  Lat.  149.  S.  C.  but  S.  P.  does  not  clearly  appear.  3  Bulft.  331.  S.  ^. 

but  S.  P.  does  not  clearly  appear.   »        Poph.  185.  Calfe  v.  Ncvcl,  S.  C.  but  S.  P.  does  not 

appear* 

[8.  If  upon  the  return  of  thefirjl  fcire  facias  againji  the  bail  in 
Banco,  the  principal  comes  in  and  renders  himfelf  this  will  excufe 
the  bail.  Mich.  10  J^c.  b.  betwcM  the  liiarl  qf  Hertford  and 
Kcrtony  adjudged,] 
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(9,  Miiit principal^  in  difchargc  of  his  bail,  renders  himfelfin  Bail  may 
Jfti^rt  iS^^  t9  a  tip^affoi  the  King's  Bench>  in  the  morning  $ftbe  ^\^  '^  <fae 
iefi  da^^f  the  return  of  the  2d fcire  facias ^  and  after  dinner  of  the  J^*"t|^ 

Jame  day  the  tip^fiaff  carries  him  to  a  Judge  of  the  faid  court,  sjoho  hSfoJeTw 
commits  Mm  to  prifon  in  execution,  in  difcharge  of  his  hail,  but  this  retamof  die 

•if  S90t  entered  rf  record  till  another  day,  but  then  this  is  entered  as  *^^*^^ 
committed  the  Iqft  day  of  the  return,  though  the  clerk*  of  the  k  be  the  lift 
court  fay,  that  if  he  rendered  himfdf^  or  was  committed  after  <iay>  it  om* 
dinner,  this  is  not  fufficient  to  difcharge  the  bail,  and  though  the  Tv«ftea> 
time  of  the  render  and  commitment  appears  upon  examination  fedente<L. 
as  before,  yet  in  as  much  as  the  time  of  his  commitment  does  not  ria ;  for  te 
appear  upon  record,  but  only  that  he  was  committed  fuch  a  day,  ^^^  ??  ^ 
•  tnc  Court  will  intend  that  he  was  committed  in  the  morning  accord-  ^f "  wbe« 
ing  to  law,  in  difcharge  of  his  bail.    Tr.  16  Car.  B.  R.  between  the  bail 
Owen  and  Griffith,  ;idjudgcd.2  thT^^lli" 

pal  as  j«dfe 
Barflet  [Berkley]  wm  going  doim  the  hall,  and  it  wti  tcd  late.  Fitem,  Rep.  441.  p!.  359  (bis). 
Mich.  1676.    Aaoa.  *r    ^^j     n 

[  I  o.  If  ^.  recovers  in  debt  in  Banco  againft  B.  and  after  B.  brings  Hob.  x  16 
m  writ  of  error  in  B.  R.  which  is  allowed  in  Banco,  and  after  before  ^.  ^jjfl^ 
the  return  of  the  writ  of  error,  the  bail  by  habeas  corpus  brings  into  v.  Brad- 
court  the /aid  B.  in  exonerationem  manucaptor.  yet  this  is  no  dif-  ^w,  S.  C 
charge  of  the  bail,  becaufe  the  writ  of  error  is  a  fuperfedeas,  fo  7~7^"/  ^ 
that  he  cannot  pray  him  in  execution,  which  is  the  intent  of  the  was  agreed ' 
bail ;  but  if  the  record  be  not  removed  at  the  return  thereof  in  Banco  p«r  Cur. 
Regis,  and  after  B.  is  brought  into  court  by  habeas  corpus,  this  will  J^**  ^^  ^*". 
be  a  difcharge  of  the  bail,  for  there  he  may  be  put  in  execution,  neni,  that 
Hobart's  Reports  i(Si.  Bradfliaw's  Cafe.]  the  bail  may 

render  tiif 
prinelpal  pending  a  writ  of  error,  though  during  that  time  the  plaintiff  cannot  charge  him  in  exe- 
cution. 7  Mod.  77.  Mich,  i  Annas  B.  R.  in  Cale  of  Goodwin  v.  Hilton.  '         %JMoi.  98.  S.C.  ft 
S.  P.  agreed  per  Cur.  accordingly. 

[  1 1.  If  in  an  a£lion  in  Banco  Regis,  .^.  t5*  B.are  bail  ior  another,  I-«t;  149. 
and  after  judgment  againjl  the  principal,  he  brings  a  writ  of  error  \^^^J' 
in  Camera  Scaccarii,  ana  pending  this  writ  of  error,  the  bail  bring  by  Crew  Ch! 
in  the  principal,  or  this  principal  renders  himfelf  to  prifon,  though  /  ■     ^      \ 
the  recoverer  cannot  pray  him  in  execution,  nor  (*)  can  the  Court  *J^'  335« 
put  him  in  execution,  becaufe  the  writ  of  error  is  a  fuperfedeas  \      '. 
CO  it,  yet  this  is  a  good  difcharge  of  the  bail ;  for  the  marfhal  j\^^  jg^ 
ought  to  keep  him-i»  prifon  as  a  pledge,  till  the  judgment  be  af-  531. s.c* 
firmed  or  difaffirmed,  as  he  does  upon  mean  procefs  for  want  of  ^*  '*\^^  "^ 
bail.     Mich.  2  Car.  B.  R.  between  Calfe  and  alios  plaintiffs,  and  !!!jo."i38' 
Dingley  and  Davies  defendants  per  Cur.     Intcatur  Hill.  '22  Jac.  pi.  4-  S.  C. 
B.  R.  Rot.     Hill.   12  Car.  B,  R.  between  Cotton  and  Olberry,  %^J;^^' 
per  Curiam,  adjudged  ;  contra  H.  ajac.  B.  R.  between  Codnor  cordingiy. 
and  Henderfonf,  iper  Cyxrizm.']  Noy   ; 

82.  S.  C.  St 

S.  p.  appears  but  imperfectly. Poph.  185.  Calfe  v.  Nevil,  S.  C.  Raym.  too.  Hill.  16^ 

fc  17  Car.  2.  B.  R.  intheCafcof  Adams  v.  Tomlinfoo  the  Court  held  that  notwithftanding  a  writ 
of  error,  the  bail  may  bring  in  the  principal  in  difcharge  of  the  mainpernors.  ^  Foph.  186. 

Cittt  Cadnor  t.  HiUerfon.  S.  C.        v       Lat.  X49.  cites  Cadnorv.  Anderfon,  S.  C. 

[n.  If 
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Cm.  ]. 4?f .  [ II.  If  a  man  hzthjujgptetit  in  deh  in  Bancdf  and  tlie  defeniani 
jjj^^^^^  u  taken  in  execution^  who  after  trings  m  writ  oferr9ry  and  bis  body. 
%  Butt.  *  u  removed  in  Banco  Regir  hy  habeas  cwrpus^  and  there  hcnkdj  and  the 
S30.  ijft.  hml  bound  in  a  rfccgmzarKe,  that  ti>e prmcipal Jball profecute  hit  vrtit 
Lu'k'i^  ef  «^f*r  with  effea^  and  if  the  judgment  be  e^rtned^  tbaihefietU  pof 
Infe  was  the  fum  recovered  j  and  after  the  plennttff  in  the  tvrit  ef  error  pays 
made  to  the  the  fum  retevered^  and  after  iht  Judgment  is  affirmed^  it  feems  that 
^^l^  in  a  fcire  facias  againft  the  bail  they  cannst  pUad  this  payment  by 
baiUand  the  principal  in  £fcharge  ef  themfelveSy  becaufe  this  payment  doe9 
that  the        not  dificharge  the  principal  himfelf.3 

iiwciw^  [13.  &  in  this  cafe,  tf  mean  between  the  writ  ^ error  hronght, 
«f  opiaum  ^^d  the  judgment  affirmed^  the  dettee  releafes  to  the  principal  the  debt^ 
that  by  this  it  feems  the  bail  in  a  fcire  facias  againft  them;  may  difcharge 
ddkif  dif.  ^Jicrofc^c*  ^y  ^i®  releafc.  Dubltatur,  Trin.  14  Jac.  B«  R.  be* 
chaifcd,       tween  Harrifon  and  HuheflyJ^ 

and  that  it 

bein(  thus  pleaded  by  the  bail  in  bar  ^  (he  fcire  facias,  is  a  ^ood  ^aa*  but  they  would  not  at  thistimf 

OTer-rulc  the  fame  ;  and  the  parties,  percerring  the  opinion  of  the  whole  Coart,  did  reft  fatisfied 

C.  1  therewith,  and  never  moved  it  again.— ^-Mo.  852.  pi.  ir6:.  S.  C.  refolved  a  good 
^1^  J  bar»  becaufe  the  debt  and  duty  remain  notwithftaindiag  the  error  brought,  and  that  it 
is  not  like  to  a  bare  poffibility.'— Roll  Rep.  386.  pi.  7.  S.  C.  adjomatur.  ' »  The  bail  cannot 
fay  that  the  principal  has  paid  the  money,  if  he  has  not  an  acquittance  or  matter  of  record  to  pivvt 
it.     Aig.  Sty.  324.  Pafch.  1652.  cites  the  Cafe  of  Barnes  v.  Corbet.  >■  la  fcire  facias  on  a 

judgment  had  againil  the  principal  for  g  5  I.  6  s.  8  d.  the  bail  pleaded  that  the  principal,  after  the 
judgment,  paid  the  plaintiff  54 1.  in  fatisfadion  of  the  debt  due  on  the  judgment;  which  he  accepted  ; 
but  adjudged  for  the  plaintiff  upon  demurrer  ;  for  though  the  bail  mav  plead-payment  Go  the  piaift'* 
tiff,  in  regard  of  the  condition  of  his  recognizance,  which  is  to  pay  the  condemnation  or  to  render 
the  body,  which  the  defendant  cannot  plead,  yet  the  bail  (hall  not  plead  payment  of  a  lels  fum  in 
iatisfadion,  after  the  money  is  become  due.  2  Lev.  2x».  Mich.  %^  Car.  2.  B.  R.  HoSmes  v.  tb* 
Manucaptors  of  Brown. 

♦  CMg.  it         [14.  If  A.  is  bail  for  B,  in  B.  R.  in  an  aftion  of  battery^  at  the 

'  '*  fuit  ofC.  and  a  verdici  zt\A  judgment  is  given  in  this  againft  *  J?. 

for   loo/i  dasnages  and  cofts^  and  pending  this  ailion  ;  and  before 

judgment  another  aSlion  of  battery  is  brought  in  Banco  by  C  agmnft 

X).  another  for  the  fame  battery^  and  a.verdiB  againfl  mm  for  20/. 

,  damages y  and  after  the  judgment  againfl  B,  judgment  is  given  in 

Banco  ngninft  D.  and  execution  and  JatisfaBion  thereupon  acknovH 

ledged  in  Bancoy  in  a  fcire  fac.  upon  the  judgment  in  Banco  Regis 

againft  A.  the  bail  to  have  execution  of  the  judgment  for  die 

100  1.  damages,  the  bail  cannot  plead  this  recovery  and  fcUisfadHon 

in  Bancoy  for  it  Is  not  within  the  condition  of  his  recognizance. 

P.  !  I  Car.  B.  R.  between  Barnes  and  Hills^  adjudged  upon  de« 

murrer.    Intratur  Hill.  lo  Rot.  897.] 

S.  P.  anf         [  1 5.  If  a  man  be  bail  for  J,  S.  in  an  a£lion  brought  againft  him 

f^P^*^„^  in  jB.  R.  and  the  plaintiff  recovers  there  againft  J.  S.  and  he 

held  dearly,  brings  a  writ  oi  error  in  Cam.  Scacc.  where  the  judgment  is  af 

*f '  }^^       frmed,  and  coffs  thet^e  affeffed  by  the  ftatute  of  the  3  H.  7  the  bail 

JhariLwe     '^^  ^-  ^-  ^^^^  "^^  ^^  charged  with  thefe  cofts  affeffed  in  the  writ 

with  thefe    of  error,  but  only  with  the  principal  judgment.  Tr  4.  Jac.  B.  Jl. 

cofts  i  fbr     by  Tanfield  and  Fenner.  P.  ao  Jac.  B.  R.  between  Hartly  and 

^n  Scm    J^^^9  adjudged  per  Cur.  and  faid  by  the  clerks  to  be  the  com- 

tD  pay  only  mOU  COUrfe.J 
thccondcflu 

B&tioo 


ti- 
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Wt&tfti  of  dtit  Couif,  afidnot  of  any  other  i  arid  afeire  facial  was  awirM  iec6nliof1y,  die  oiiiei' 
jdilices  being  abfent,  &c.  Cro.  E.  587.  pi.  20.  Mkh.  59  ft  40  Slis.  B.  R.  Penruddock  r.  Errtx^ 

ton. S«  P.  and  the  whole  Court  was  of  the  fame  opinion  ;  and  therefore  a  fupeifedeas  waa 

sraated  to  avoid  the  entire  execution,  and  not  for  the  furplufage  only  at  wai  prayed  ;  for  the  writ 
Mfng  entire  cannot  be  divided.  Cro.  ].  636.  pi.  4.  Pafch.  20  Jac.  B.  R.  Smith  v.  Faldo.«.  S.  P« 
ftccoxdiogly  by  Fenner  and  Tknfield  J.  and  Kemp  Secondary.    Ifoj  18.  Anoo. 


.   [id.  In  Ti/ctre/aciMJ  againfi  the  bailj  upon  a  recognizance ^  wKe-  Sdrtfadk 
Act  die  bail  may  plead  that  the  principal  was  taken  in  cKecution  be-^  i|ii"Si*** 
fire  by  the  fieri f  upon  a  cap,  ad  fatisfaciend,  and  thereupon  paid  the  deflndamt 
mmey.  Tr.  1 1  Car.  B.  R.  between  Cockein  andProBer^  fuch  a  plea  pt^^dt^  ti^a 
pleaded  in  a  foreign  country,  and  the  Court  doubted  whether  it  ^^^ 
was  a  good  plea,  but  they  ordered  that  he  fiould Jiuear  his  plea,  thewrUof 
becaufe  it  was  z foreign p/ea.']  fcire  fadat 

c«.yi>.  agaiitfi  the  ffinclpalt  fy  virtue  Vf  hereof  he  Vfeu  taken  mni  paid  the  money ;  but  aUeget  rm 
fletee  Wfere  the  payment  was.  Twifdca  faid,  you  cannot  make  good  tliit  fault.  Mod.  14.  Midu 
XI  Car.  a.  in  B.  R.  Binell  v.  Shawc. 

[17.  In  z  fcire  facias  agaifift  the  bail  upon  his  recognizance  the 
baa  cannot  plead  that  the  principal  paid  to  the  plaint^  So  L  in  fa-* 
iiJfaBion  of  tie  judgment ^  which  was  loo  A  and  thereupon  the  plains 
ifjff^  acquitted  TLnddtfthaiTgtd  the  principal  of  the  Judgment  f  for  80L 
cannot  b^  any  fatisfiaAiion  of  loo  1.  and  this  is  alfo  pleaded  with-  z-*^  -^ 
out  deed,  or  matter  of  record.  Mich.  i6  (*)  Car.  B.  R.  between  *  ^^^'  55«- 
Orton  and  Holton^  and  alios,  adjudged  upon  demurrer.  Intratur  ^ 

IVin.  1 6  Car.  Rot.  560.] 

{\%.  Rotulo  Parliamenti,  7  H.  5.  numero  21.  The  commons  C  443  J 
prayed,  that  in  a  fcire  facias  upon  a  recognizance  for  appearance 
in  court,  to  find  furetics  of  the  peace,  that  the  party  might  favc 
his  default  by  the  increafe  of  water,  imprifonment,  infirmity,  or 
fomntand  of  the  king,  or  his  lieutenant,  guardian  (f  England,  of 
which  it  wks  now  doubted,  whether  he  could  fave  die  de&uit 
for  tbefe  caufes.] 


*(C)  Anfwer,  Let  the  Common  Law  be  kept.      •  ywit  by 

miftake  of 

[Bail  difcharged  by  Death  of  Principal,  pi.  i,  2.  J^^t^ 

By  what  Plea,  pi.  3.  T^^ui^^" 

Charged  how  far,  by  what  Words,  and  what  a  Forfeiture,  wfthAeiet- 

pi- 4, 5. 6. 12.  ^      ,ra'~* 

What  is  to  be  done  upon  a  Render,  pi.  7,  8,9,  10,  11  .J  have  been  a 

continuatloa 

£x.  TF  A,  becomes  bail  for  B,  in  an  a£lion  at  thefuitofC.  and  after  the  pieaa 
•^  C.  recovers  zgzixA  B.  and  afterwards  the  capias  again/l  B.  have  gone 
is  returned  non  efl  inventus,  and  this  1%  filed  of  record^  and  after  B.  ^^^^^1 
£es  before  any  fcire  facias  fued  againfi  A,  yet  this  will  not  excufe  Cm.J.  r6^ 
A.  the  bail,  in  as  much  as  B.  died  after  the  capias  returned  and  pi-  ^-  '^yo^ 
filed,  and  yet  he  might  in  his  difcharge  have  brought  in  B.  (if  he  ^^^nan, 
IukI  been  living)  before  the  fecood  fcire  facias  returned,  but  this  s.  c  and'ki 

is 
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Cure  faciaf   is  ex  gntia  Cmx*    Tritu  5  Jac.  B.  R«  between  Tmi^A^  ani^ 
SiirSie**    Boothe^  adjudged  upon  demurren j 

Court  held 

that  the  pleading  the  death  of  the  princifal  before  the  Cci.  he,  bretight,  is  not  (iifficient  without  morc^ 
iar  by  the  return  of  non  elk  inventus  on  a  capiat,  the  reoognicance  is  forfeited,  becaufe  there  was 
default  in  the  pany,  and  though  it  be  ufual  that  if  the  principal  render  his  body  on  the  firft  fcirc  &- 
cias  to  accept  it,  yet  that  is  ex  gratia,  and  not  of  neceuity  ;  and  therefine  the  death  at  the  time  of 
the  fcire  facias  brought  is  not  material.  If  he  Was  alive  When  the  capias  wmm  returned  ;  and  judgskcnt 
iigrthe  plaintiff.  '  -Hutt.  47.  S.  C.  cited  per  Cur.  by  the  name  of  Timberley  v.  CalTcrley  £iys^ 
that  in  fcire  facias  againft  the  bail,  judgment  upon  argument  was  given  againft  the  plaintiff.-^— - 
S.  C.  cited,  and  the  precedent  produced  Jo.  30.  Refolved  that  die  itcognisance  -of  the  bar!  ia 
ftirfeited,  if  the  defendant  dies  after  the  capias  retumedy  and  before  any  icire  facias  brought.  ]ob 
139.  pt.  4.  Trin.  %  Car.  B.  R.  ia  the  Cafe  of  Calfe  v.  Dinglej  and  Davies. 

*Io.  13^.  [2.But0/£fnu;d[jjithadbeen,^hehadbeendAu/^g^^/2^a^fa/ 
is^P^fa^  r^/«r«^rfii/i</^/prf.  Trin.  5  Jac.  B.  R.  per  Curiam  agreed.  Mich, 
ihatitfecms  2  Cat.  B.  R.  between  *  Calfe  and  alios  plaintifis,  and  Dinglej 
that  by  the  and  Davies  defendants,  adjudged  upon  demurrer,  in  as  mucn 
d^l^ant  **  ^*  ^**  "^^  averred  by  tne  plaintiff  in  the  fcire  facias 
after  the  ca-  againft  the  bail,  that  there  'Ukls  a  capias  returned  againft  the  prin^ 
pias  award.  ^^/  before  his  death f  which  ought  to  have  come  of  his  part  (but 
L4A*iUf!r  **  feems  this  is  not  law),  and  there  cited  by  juftice  Jones  43. 
turn  of  it,  EUz.  B.  R.  between  Hobbs  and  Dancafter  adjudged  \  that  t& 
the  fCGog.  death  of  the  principal  before  the  return  ^the  capias  difcbarges  the. 

'niaaBce  ifi'/i  **.^  *  *  .^-o 

•ot  forfeit-     ^^'^-J 
cd,  for  he 
has  time  always  to  come  into  court,  and  reader  himfelf  before  the  time  of  thereturxi,  fb  that  if  he 

dies  before  fuch  time,  the  bail  is  difcharged. Bulft.  33 1 .  S.  C.  adjudged  againft  the  plaintiff. 

£at.  T49.  S.  C.  &  S.  P.  accordingly. Noy  82.  S.  C.  Sc  S.  P.  rul^  accofdingly.      ■       Poph. 

it  5.  Cafe  v.  Nevil,  S.  C.  adjudged  accordingly.  ' 

f  Mo.  432.  pi.  607.  Hobbs  V.  Tadcaftle,  S.  C.  &  S.  P.  adjudged  acceidingiy  in  an  audita  querela 

brought  by  die  bail.— Cro.  E.  597.pl.  i.  S.  C.  adjudged  accordingly  \  for  the  recognisance  of  the 

hail  that  the  principal  (ball  render  himfelf,  9cc.  is  to  be  intended  upon  procefs  awaided  againft  himf 

Ac.-"— Gouldft.  174.  pi.  loS.  S.  C.  adjudged  accordingly.-—^.  C.  cited,  Jo,  29,  30. S.  C* 

cited  in  the  Caie  of  Qnlfe  ▼.  Bingley.  Noy  83 S.  C.  cited  by  Jones  J.  Po^.  186. S.  C. 

cited  Lat.  150.--^-$.  C.  cited  Hutt.  47. -—^S.  C.  cited  by  Jones  J.  3  Bulft.  342. 

C  444   3      [3.  If  B.  be  arrefted  at  the  fuit  of  A,  and  this  is  returned  in 
Banco,  where  B.  and  C.  as  his  bail,  become  bound  in  a  recog- 
nizance, viz.  B.  in  200 1.  being  the  principal,  and  C.  the  bail  in 
I  col.*  that  B.  ihall  appear  to  an  ad^ion  to  be  brought  &c.  ac* 
cording  to  the  ufual  form,  and  afterwards  judgment  is  giYeit 
againft  B.  in  the  adion,  and  after  a  fcire  facias  is  brought 
againft  B.  and  C.  upon  their  feveral  recognizances,  who  plead 
the  releafe  of  A,  to  B.  the  principal^  of  all  debts  ^  duties^  judgments^ 
executions  and  demands ;  this  is  a  good  plea,  as  well  for  B.  the 
principal  as  for  C.  the  bail,  becaufe  this  difcharges  the  debt  and 
judgment,  and  the  bail  tnay  well  plead  a fatisfa&ion  of  the  judgment j 
and  the  releafe  is  afatisfaBion.    Pafch.  21  Car.  fi.  R.  between 
Bancroft  andWillety  adjudged  upon  a  demurrer.     Intratur  Hill. 
20  Car.  Rot.  329.  Farmer.] 
Cro.  T.  «5.       [^.  If  a  man  taken  in  execution  upon  ajiatute  at  the  fuit  of  J.  S. 
a^iac  B  r!  f^^^  ^^  audita  querela  in  Chancery  to  avoid  this  for  ufurjy  iLXidJittds 
S.  C.buc     there  4  manucaptors  adflandumjurij  i!^  ad  profequendum  cum  rf^ 
$.  P.  doei   feSlUf  and  after  the  parties  plead  to  iflue^  which  isfwnd  agaM 


i^aih 
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i%e  ptalntrff  in  the  audita  querela,  the  manucaptors  by  tliis  recog-  not  appear. 
tiizance  are  bound  to  bring  in  the  body  of  the  phintifF  in  perfon,  "j*  g**  p'jj^^* 
^uotifque'&c:  6t  to  fatirfy  the  debt,  though  there  be  no  mention  3jac.Wor*' 
thereof  in  the  condition  of  the  recognizance  ^  for  by  tlie  words  l>ch  v.  Maf- 
(adjl^andumjuri)  is  intended  to  ftand  to. the  judgment  of  the  ^s^p^ic*. 
Court ;  for  otherwdys  thcfe  words  would  be  idle,  inafmuch  as  the  cordingiy» 
firft  words  (ad  profcquendum  dum  effeclu)  will  compel  him  to  and  adjudj- 
dd  aU  that  ij^hich  is  to  be  done  before  judgment ;  and  to  ftand  to  ^^^-Jj^Ji^* 
the  judement  of  the  Court,  is  to  pay  the  judgment.  Pafch*  3  Jac.  nifi,  &c.'— 
B.  R.  between  Barnes  and  Worlicbf  adjudged,]  Yelv.  30. 

Hill.  44. 
El:s.  Bi  R.  the  S.  C.  but  S.  P.  does  not  appear.     But  Ibid.  59.  S.  G.  and  S.  P.  adjudged  per  toti 
Cur.  Nof  41.  S.  C.  but  S.  P.  does  not  appear. 

£5.  If  a  man  brings  a  writ  oi  error  ttpoH  a  judgment  in  EancOy  ^^l-  337- 
^nd  JzTids  manuraptors  to  profecuie  it  with  effect ^  and  after  does  not 


take  out  any  writ  oifcirefac.  ad  audiendum  errores :  this  is  a  for-  320.  pi  364 
fcitureofthe  recognizance  of  the  manucaptors,  for  this  is  a  de-  s.c.&s.p. 
fault  in  himt    Hill.  13  Jac.  B.  R.  between  Sir  Thomas  Midd/eton  i>«rCur.ac- 

«/7// r«;/w^,  adjudged.]  .      -  «ord,ngly. 

[6,  So  in  this  cafe,  if  he  takes  out  the  fcire facias ^  hut  does  not  de^  Roll  Rep. . 

liver  it  to  ihejherijfy  this  is  a  default  which*  will  forfeit  the  rccog-  3-9-  P^-  ^^» 

nizance  j  fot  he  ought  to  deliver  it  to  the  flierifF.     Hill.  1 3  Jac.  ^iid^cOTdi 

B.  R.  between  Sir  Thomas  Middleton  and  Twinlo,  adjudged.  J  ingiy,  and 

judgment 
•  fi>r  the  plaintiffs 

[7*  1£  the  principal  readers  himftlf  in  court  in  e^onet*atione  ma-^  Hob.  1  to. 
hucaptoris,  this  ought  to  be  entered  of  record.  Hobert's  Reports,  283-  ^^i\l^]\  - 

between  Wdby  and  Cunning.]  jac.  s.  C. 

—Mo.  88S. 
— pi.  1 2^9.  Wolly  t.  DaVenant  te  Cunning,  S.  C.  and  reddidit  ft  is  a  good  Jtlea^Vbt  triable  b/  the  rc« 
cord,  and  ndt  per  pais. 

[8.  lytnd]  when  the  principal  renders  himfelf*  in  exonfiratio-  Hob.  no. 
fiC  manucaptoris  in  court,  if  the  plaintiff  or  his  attorney  beprefenty  mj4.^ic    ' 
he  oufht  to  make  his  eleHion  to  take  him  in  execution,  or  to  refufe  hini^  jac.  Welb^ 
of  which  an  entry  is  to  be  made  of  record,    Robert's  Reports,  484.]  ▼•  Canninfj* 

[9.  But  i^the  plaintiff  be  abfent  at  the  time  of  the  render,  he  f  445    ] 
ought  not  to  be  prefently  difcharged,  becaufe  the  time  of  tlic  Hob.  no. 
render  is  uncertain,  and  therefore  he  ought  to  be  committed,  fo  ^ich^'rc 
that  the  plaintiff  vixx^  have  time  to  make  his  eleElion,     Robert's  Re*,  jac.  Wciby 

|HHtS,a84.]  \  Canning. 

5,  r.  ac- 
conlingly Mo.  888.  pi.  1249.  Wo'.ly  ▼.  Davenant  &  Canning,  Si  C.  &  S.  P.  accordingly. 

[10.  And  when  in  the  faid  cafe  he  is  committed,  the  ufe  'is  to  Hob.  2x0. 
tall  the  plaintiff  or  his  attorney  to  take  him  in  execution,  or  to  relink  Mich.^'* 

Smjb  himj  and  to  alter  this  acceptance  or  refufal  of  record.     Ho-  jac."  Wclby 
crt's  Reports,  284.]  J-  ^^"^^^»' 

S.  p.  accordingly. A  rule  for  difcharge  of  the  bail  ia  fuch  cafe  was  entered  thus,  viz.     That  tlflf 

defendant  offered  himfelf  in  difcharge  of  his  furetics,  &  attornatus  querentis  allocatus  per  Curiam*  ' 
^c  dixit  fc  nollci  I^Ct    lil«o  confideratum  fuitper  Curiami  )uod  tun  pr«4i^ut  defeadens,  quara 
•Vok.III.  Ji  pn/:diai 


445  )3ai{» 

predict!  maniicaptDres,  de  rece^ltionc  prsJiAa  &  denuiis  la  eadem  contntit  tiooercatHr.    VL 
58.  fl  74.  Pafch.^g  £Ux.  C.  B.  Fulwood  v.  Fulwood. 

^j*" V°'      .  '^^ "  "^^^  ^"  *^  '^'^  ^*^^  °^  ^^  commitment,  ^irAr pleunAffatii 

^c%  i.     *^  attorney  he  Vead^  there  ought  to  be  a  means  Dy  record  to  en* 

Cinntng,     foTcc  axi  anfwcf,  as  by  fciri  facias  againft  the  executor  or  adminiC- 

s.  p.  ac.      trator  of  the  plaintiff,  to  anfwer  whether  he  will  have  him  in 

eordiogiy.     execution  or  not.    Robert's  Reports,  284.] 

Cro.  E.  [  1 1.  If  B>  be  botind  to  A,  in  a  bill  of  20 1.  and  in  confideratton  thai 

If  C.'ai- *'  ^.  wi//  delixrcrto  him  the  fad  bill^  ajfumes  to  find  ifufficientfureties^ 

judgrd  ac-    ^ho  will  enter  into  an  obligation  to  thefaid  A.  for  the  payment  rftbe 

cordingly     faid  20  /.  and  B.  after  procures  2  to  be  bound  to  A.  fir  the  payment 

pUintiff-       of  thefaid  20  /.  which  are  not  of  any  worth  or  value  fa*r.  this  is  not 

any  performance  of  the  promife  \  for  infufficient  furecics  are  all 

one  with  no  fureties.    Trin.  39  Eliz.  B.  R.  between  Gower  and 

Capper f  adjudged  upon  a  demurrer.]  ' 


(D)  Bail.    By  the  Satutc  of  Weftm.  i. 

/X^iT^^*  I.  Stat.  Weftm,  i.  3  TpOrafmueh  as  *  (heriffs  and  others,  which 
inbert)^\ci.  -£.  1  -  cap,  I  J.  -*•  have  taken  and  kept  in  prifon  perfons  de* 
tend  (hcriffi  teBed  of\  felony,  and  incontinent  have  let  out  by  replevin  fuch  as 
and  gaolert  are  not  replevifable^  J  and  have  kept  in  prifon  fuch  as  arc  replc- 
cu^y*of     vifable,  becaufe  they  would  gain  of  the  one  party ^  and  grieve  the  ^her  ; 

gaoli,  fo  as 

thii  a6^  extendi  nctt^anj  oftht  King*sjttjlieeiy  cr judges  tfanyfuperioreottrtr  tfjnftiee;  firft*  Ibr  that 
they  being  fuperiors  are  not  comprehended  in  the  general  words*  as  often  has  been  obferrcd.  2dly« 
(who  have  taken  and  kept  in  prifon)  which  judges  do  not.  jdly,  becaufe  in  thofe  days  prifonen 
ivere  commonly  bailed  by  the  King's  writ  de  homine  repleg.  and  then  alfo  by  the  writ  de  odk  k 
atia,  both  which  wire direded  to  the  flierlff.     a  Inft.  i8c,  i86. 

-f  In  (hofe'days^Jr/e^  cemprcbfnied  in  it  as  well  treajun  as  homicide,  rape,  or  burglary,  robbery, 
arfons,  and  all  larcenies  and  thefts.     2  Inft.  jS6. 

%  Here  it  js  proved  that  it  is  an  rffenet  as  well  to  hall  a  man  not  hatlahie,  ms  to  deny  m  man  ttUthst 
•ugbt  to  he  halted :  and  the  reafoii  is  yielded  wherefore  the  fherifTs  and  others  did  To  ofiend*  beaufc 
they  would  gain  of  the  one,  and  grieve  the  other,  vix.  either  for  avarice,  or  for  malke.    2  Inft.  1S6. 

Jt  was  not  Par.  2.  And  forafmuch  as  before  this  time  it  was  not  determined 
dcttrmmed  ^^'^^  perfons  were  *  replevifabfe,  and  which  net^  but  only  thofe  that 
what  people  luere  taken  for  the  f  death  of  a  man,  or  byX  commandment  of  the 
were  rcpie-  Kinp,  ||  Or  fl/'his  jufticcs,  or  for  the  f  foreft  ; 

vi fable,  aod  ^  j  j 

what  not,  within  the  general  words  of  the  writ  de  homine  repleg.  2  Inft.   1S6.  *  This  word 

tAA/\  1  ( rfplf^''f*'^hle )  proves  that  this  a£l  intends  what  perfons  were  to  be  replevied  by  the 
^^  J  common  wrrt  de  homine  re plegiando,  which  was  dire^d  to  the  (beriflT under  wbow 
cuAody  the  prifoners  are,  and  of  whom  this  ad  fpeaks,  and  fo  it  appears  by  tlie  reglfter;  aod  re- 
plevy, or  plevy.  is  applied  to  the  (hcriff  to  take  pledges  and  bail  to  the  hlgheft  courts  of  recnd ; 
and  the  writ  de  manucaptione  di reded  to  the  ftierifF  is  grounded  upon  this  aA,  in  which  vtit 
not  only  rfplegiare  but  manucapere  alfo  is  ufcd.     %  Inft.  186. 

f  Here  our  ad  firft  fets  down  what  perfons  were  not  bailable  for  certain  otfeaces  by  the  comicoa 
WTJt  de  homine  repleg.  and  they  are  in  number  4;  but  hy  the  mneient  law  of  the  land,  in  alle^fes  if 
felony  y  If  the  fatty  accufed  could  find  fufficient  fttreties^  be  xvat  not  to  he  evmmitted  to  prifon  ;  bat 
afterwards  it  was  provided,  that  in  cafe  of  homicide  tht  ofiender  was  not  bailable.     2  Inft.  186. 

t  The  wcnJ^  fly  command  of  the  Xing)  are  as  much  as  to  fay  (as  fome  affirm)  as  hy  the  Kfrg*t 
'ccvrts  ofjvfiice  t  for  all  matters  of  judicature  and  proceedings  in  law  are  diftributed  to  the  covrtsof 
juf^ice,  and  the  King  does  juiice  by  his  juftices,  8  H.  4.  fol.  19.  and  «4  H.  8.  cap.  iz.  and  regnlarly 
no  man  ought  to  be  attached  by  his  body,  but  either  by  procefs  of  Uw,  tiiat  is  (as  has  bcea  faid}  by  (he 

KitJ** 


itttg^s  >rritt,  6f  hj  inA'i&mtnkf  or  lawliU  warrant*  as  by  xtofiy  ads  of  parliament  is  manifeftly  en- 
aidted  and  declared,  which  are  but  cxpofitiohs  of  Magna  Charta ;  and  all  ftatutcs  nude  connary  ta 
Magna  Charta,  which  is  lex  terrK  from  the  making  thereof  until  42  E.  3.  are  declared  and  enadcd 
to  be  voidf  and  therefore  if  this  »€t  of  Weftm.  i.  concerning  the  extrajudicial  commandment  of  the 
King  be  againft  Magna  Charta,  it  is  void  ;  and  all  refolutions  of  judges  concerning  the  commandmenC 
•f  the  King^  are  to  be  underftood  of  judicial  proceedings,     a  Inft.  187.  ' 

H  The  words  (cr  of  hUJatfiicaJ  intend^  upon  any  caufe,  whereof  they  arejudgeSf  appearing  tts 
them,     sinft.  1S7. 

%  And  all  thefe  4  are  particularly  excepted  out  of  the  common  writ  de  homine  replegiando,  that 
the  (heriffihhis  county  court,  which  is  not  a  court  of  record,  (hall  not  replevy  any  of  thefe  4  that  are 
commiited  ;  for  example,  though  the  party  be  committed  by  the  perfonal  command  of  the  King,  al« 
belt  the  commitment  be  unlawful,  yet  the  fheriff  Ihall  not  deal  therein  by  the  writ  de  homine  teple* 
Ci|uafdo;  but  the  fuperior  courts  at  Weftm infter,  upon  a  habeas  corpus,  l^c.  (hall  do  juftice  to  the 
party  in  all  thefe  4caurcs ;  fo  as  Stamford,  being  well  coniadered«  impugneth  not  in  any  fort  this 
opinion  ;  for  his  opinion  extends  only  to  the  county  court  upon  the  writ  de  homine  replegiando»  and 
Bot  to  the  fuperior  courts*     2  Inft«  187. 

Par%  3.  It  is  provide Jf  and  by  the  King  commanded^  ihaifuch  pri"  •  Ptrfoni 
finers  as  hefore  nvere  *  outlawed^  and  they  which  have  %  abjured  the  ^J^'JlJ^'J'*  j 
tcahn^  B  ^rovers,  in  uw  and 

therefore 
nre  not  replev'ifable*  or  't6  be  bailed ;  for  if  a  man  be  arraigned  of  homldde,  and  pleads  not 
guilty,  and  is  found  guilty,  and  for  difficulty  of  clergy  is  reprieved,  it  was  refolved  by  the  juftices  that 
he  was  not  bailable  :  for  the  intendment  of  the  law  in  bails  is  quod  ftat  indifFerenter,  whether  he  be 
guilty  or  no ;  but  mien  he  is  conviA  by  verdict  or  confeffion,  then  he  mult  be  deemed  in  law  to  b« 
fiitlty  of  the  fefeay,  and  therefore  not  bailable  at  all,  a  fortiori,  when  the  party  is  atuinted  in  law* 
ainil.  iS'7,  188. 

Aifd  yet  if  the  paity  upon  the  cap.  utlag.  plead  m&fnomer,  or  allege  error,  &c.  he  may  be  bailed* 
sinft.  188. 

X  Perfons  having  abjured  are  aUb  attainted  upon  their  own  confeffion,  and  therefore  not  bailable  at 
«U  by  law.     %  Inft.  188. 

I  The  reafon  wherefore  provers  or  approvers  be  not  bailable,  is  ;  for  provers  do  firft  confefs.  the  fe- 
lony to  be  done  by  ihemfclves,  and  therefore  they  are  not  bail!i:>le|  bccaufe  it  appears  that  they  bo 
guihy  of  the  foa.     a  loft.  x88. 

Andfuch  as  be*  taken  with  the  mainer,  and  tiofe  which  have  *  Forinthia 

t  broken  the  King's  pribn^  thieves  cpenly  defamed  and  known,  and  J*2iff^c^' 

fitch  as  be  \\  appealed  by  provers,  yJ  long  as  the  provers  be  living  (if  ter,  as  hath 

theyhe  not  of  good  name),  ^TJ^^\^ 

be  guilty  or  no,  being  taken  with  the  mainer,  that  i«,  with  the  thing  ftoleo  as  it  wene  in  his  haod» 
aodentiy  called  handhabbend.  The  like  is  anciently  called  backberend,  as  a  bundle  orfardle  athia 
^^]^  which  Bradon  ufes  for  manifeft  theft,  furtum  manifeftum,  and  fo  doth  Britton.  2  Inft.  1S8. 
1  Here  aie  2  offences  ;  ift«  his  breaking  of  the  prifon  ;  for  it  is  prefumed  that  he  that  is  innocent 
win  never  break  prifon ;    and  idly,  his  flying,  quia  fatetur  facinus,  qui  judicium  fogit.     % 

Ifift.  188. 

I  The  appeal  of  the  approver  is  forcible  againft  the  appellee,  becaufe  the  approver  con  feiTes  him. 
Iclf  guilty  of  the  fame  felony,  and  therefore  it  ferves  in  nature  of  an  indiAment  againft  the  appellee 
folosag  asthe  approver  lives,  unlcfsthe  appellee  be  of  good  fame  ;  but  yet  the  general  words  do  re- 
ceive qualification ;  for  albeit  the  provcr  be  alive,  yet  if  the  approver  waive  his  appeal,  the  appcllco 
fladl  be  bailed,  if  no  other  appeal  be  againft  him.     2  Inft.  188. 

Andfuch  as  be  taken  for*  houk-hvimingfelonioufy  done,  or  for  f^W  1 
J.falfe  money,  or  for  \\  counterfeiting  the  King's  feal  j  of  houfo? 

Sec.  was  fe* 
lony  by  the  common  law,  as  it  appcareth  by  this  aft,  and  by  our  ancient  authors,  via.  Glanviil,  the 
Mirror,  Brafton,  Brition,  and  Fleta.  And  this  feemeth  to  be  the  law  before  the  conqueft.  a  Inft.  1  «8. 

X  This  appean  to  be  treafon  by  the  common  law.     2  Inft.  188. 

0  This  was  alfo  treafon  by  the  common  law,  as  it  appeareth  by  the  faid  ancient  authors  5  and  both 
thefe  were  declared  to  be  high  treafon  at  the  common  law  by  (he  ftatute  of  25  E.  3.  cap.  I.  See 
ftore  hereof  in  the  3d  part  of  the  Inft.     *  Inft.  189.  ^  . 

li  2  Or 


•  That  ii,  Orperfont  *  excommunicate,  tahn  at  the  requeft  oftht  KJh^t  dt 
ifrHfad'     /«■  t  nia'iifeft  offences } 

211  to  Chan- 
cery by  the  bifhop  to  be  eicommunicatedy  and  after  it  taken  by  force  of  the  ICio^'s  writ  of  cscMm 
municato  capiendo  ^  which'  m  fo  called  of  wrtttia  die  writ  called  a  ffgnificavit)«  is  not  bailaUe,  fer  ift 
ancient  time  men  were  excommunicated  but  for  heiefiec,  propter  lepram  animae,  or  odkcr  heinoot 
caufes  of  eccleluilkal  convfajicef  and  not  for  fmall  or  p^ttycaufcs;  and  cherefocc  in  tbofc  cafes  the 
party  was  not  bailable  by  the  iheritTor  gaoler  without  the  King's  writ ;  but  if  the  party  offered  fiiffi- 
Cient  caution  de  parendo  mandatis  eccleiiae  in  forma  juris*  then  (hould  the  party  haT«  the  King's  writ 
to  the  bifliop  to  accept  his  caution*  and  to  caufe  him  to  be  delivered,  and  if  the  bifliop  will  notfeaA 
to  the  IhcriflT  to  deliver  him,  then  (hall  he  have  a  writ  oat  of  the  Chancery  to  the  (heriff  fbr  hia  ddU 
tery  ;  or  if  he  be  excommunicated  for  a  temporal  caufe,  or  for  a  matter  whereof  the  eccUfiaftic|l 
court  hath  no  conufiwcei  he  fluU  be^dellTCred  by  the  King's  writ  without  any  faltsfadlion.  %  Idk. 
1%*). 

One  taken  hy  an  txccmmunUato  taphndo  npon  the  ftat.  5  Eliz.  cap.  17.  and  brought  to  the  Vaf 
By  hab.  corp.  was  bailed,  by  the  opinion  of  all  the  juftices,  contra  Willianu.  Bulft.  laz.  Pafch. 
^  Jac.  A»on.  Ibid.  Yclvcrton  J.  faid,that  fo  it  was  refolved  in  one  Kkyskr's  Cafe, 

-N^hert  he  wa»  taken  by  a  \\rit  de  excommunicato  capiendo  brought  hither  by  a  habeas-  corpus,  and 
npon  caufe  fliewed,  he  was  bailed  by  the  Court  de  die  in  diem,  but  neither  the  fheritifnor  any  juf- 
tice  of  the  peace  in  the  country  can  bailfuch  a  one,  but  this  Court  here  may  well  bail  one*  as  in  the 
cafe  before,  de  die  in  diem. 

-f  Or  for  open  or  manifeft  offences  ;  for,  as  has  been  faid,  bail  is  quando  flat  indifferencer,  and  not 
mhen  the  ofience  is  open  and  maulfeiV.     2  Inft.  189. 

One  wzs/hund  guilty  of  felony,  hut  ic  being  doubted  nobetbtr  clergy  ivas  mUcwahle  or  not,  he  w» 
reprieved  v^ithout  judgment;  and  the  justices  held,  that  he  is  not  bailable,  becaufe  by  his  beio{ 
convided  he  is  nu>rc  than  one  \ehemcutly  furpe<lled  ;  and  the  intendment  ot  the  law  in  bails  iS| 
«luod  l^atindifTerentcr  if  he  be  guihy  or  not,  till  trial,  &c.  D.  179.  a.  pi.  42.  Pafch.  2  Elix.  Anoa. 
Jerk.  ^19.  pi.  68.  S.  P.  and  as  to  him  that  is  conrii^edf  two  juries  havepaiTed  upon  hiffl»  tad 
it  is  evident  that  he  is  guilty.     By  ail  the  judges  of  England. 


*  For  by  the  Qr  *  for  treafon  touching  the  King  hmfclfjball  he  in  %  no  wife 
la^T man    ^cplevifable  h'^  the  ^ommon  nvritj  nor  ivithotit  lorst. 

accufcd  or 

iaJided  of  high  treafon,  or  of  any  felony  whatfoever,  rfs%  bailable  upon  gaod  forety ;  for  at  the 
tommon  law  the  gaol  was  his  pledge  or  furety  that  could  find  none.  And  this  appean  by 
Clanvil,  who  fay:,  Is  qui  accu!atur,ut  praediximus  per  plegiosfalvos  h  iecuros  folet  attachiari.  ut4 
f  legio«  non  habuerit,  in  carcerem  detrudi ;  fo  as  a  man  by  the  common  law  was  bailabh  for 
any  otfenre  until  he  were  coavidlcd  ;  and  thisfcems  to  be  the  old  law  of  the  land  before  the  coaqucft; 
t':x.  iTigcnuus  quifque  hdcjufibres,  qui  eaim  (fi  quando  in  crimen  vocetur)  jus  foam  cuique tiibnae 
^uam  para:iir:mum  lore  pcrtent,  fidilFimos  adhibeto.     ainfl.  189. 

X  That  is,  the  ih-^riff  ihali  not  replevy  them  by  the  common  writdehomlne  replegiando;  nor 
without  writ,  that  is,  ex  ofllrcio  ;  but  '^U  or  any  of  Cbefe  may  be  bailed  in  tike  King's  Beach,  ku 
sllult.189. 

d^vide'f  lar-  '^*  ^^'j^^^.  ^/ }^  indiHed  oflarcetiy  by  *  inquefts  taken  before 
cenylnto*^*  flieriffs  Of  bailiffs  by  their  office^  or  rf  light  fufpiciony  or  for  petty 
two  kinds,  larceny  that  amounted  not  above  the  value  of  12  d.  if  they  were  mi 
aid  ^7^t'  ^"'^^"^  rffi"^^  ^^^'^r  larceny  aforetime^  or  guilty  of  receipt  offelom^  or 
granrhroc.  ^f  '^^'"w^iw/mf/i/  9r  fhrce^  or  of  aid  Hn  felony  done,  or  guilty  offome 
ny  is  when  other  trcfpafs  for  which  one  ought  not  to  lofe  life  nor  member^  and  s 
the  thing  f„an  appealed  by  a  prover  after  the  death  oftheprroer  (if  he  bene 
above  the  common  thief  nor  defamed )  jhall  from  hencejorth  be  %  let  out  by  fuf- 
value  of  lid.  ficicnt  furety,  whereof  the  (heriff  (hall  be  anfwerable,.  and  that 
and  petit       without  ^  giving  aught  of  their  goods, 

V,  heti  it  16  of  the  t  Jue  of  i  id.  or  under,  and  the  things  ftolea  arc  to  be  reafonably  valued,  for  thceoort 
of  filver,  at  the  making  of  this  a£t,  was  at  the  value  of  20  d.  and  now  it  is  of  the  value  of  5  s.  aoi 
above,     a  Inft.  189,  197. 

[AAQ'i        *  T^^^'i  is,  ofjbcriffs  in  their  toumtti  w  lordt in  their kett,  or  ihofc  that  have  in&ag- 
T"^^    J    thiefandoutfang-thicf&c.     a  Inft.  190. 

X  That  is  to  be  underftood  where  the  indidment  was  taken  before  the  IherifF  in  his  toum,  ftr 
there  he  was  juJge  of  Uic  caufe,  for  other  prifonen  cottldpotbe  baikd  wiUiout  writ ;.  and  if  the  (tt* 


riH^  ^aviag  fuflicicnt  furety  offered  to  him,  rcfufed  to  bail  himi  he  fhould  have  a  writde  manucap- 
tione  direded  to  the  flieriflf  to  take  pledges  of  him ;  and  if  the  bAiliffofa  hundred  (which  is  inund- 
td  0f  ajie^vard  iu  a  Uet)  refufcd  to  talce  pledge*  of  one  indldted  before  him,  the  prilonerfliould  have 
Imd  a  writ  de  manucaptione  to  die  Iberiffto  take  pledges  of  him  ;  and  all  this  appears  by  the  writ 
«Jlc  manucaption*.  But  fince  this  time  this  writ  of  manucaptione  is  taken  away  by  the  ftatute  of  zS 
£.  3.     2  Inft.  190. 

9  For  neither  the  (bcri0^  nor  other  of  the  Kmg*«  officers  coold  take  any  thing  for  doing  his  office, 
2  Ii«ft.  190. 


Par.  J.  Andtfthejhertffor  any  other  let  any  go  at  largf  ^y/urety,  *  So  as  at 
th/it  is  not  replevijab/r  *  if  he  be  ilicrifF,  or  conftable,  or  any  other  [Jgre^^re 
balliiF  of  fee  ^vhich  has  keeping  of'prifons^  a/ki  thereof  ie  attainted y  ihcriffwicka 
hejball  lofe  his  fee  and  ojice  for  ever,  in  fee,  and 

conftablcs 
and  bailiwicks  tn  feCt  idiich  had  the  keeping  of  prifons  (  thefe  being  attainted  of  letting  to  bail  of 
any  prifonernot  bailable,  Ihould  lofe  the  fee  and  bailiwick  for  ever ;  and  upon  office  found,  the  King 
flioutd  have  the  inheritance  of  the  office  in  him  to  be  grantable  over.     2  Infl.  193. 

Par.  6.  And  if  the  *  under-flicriiF,  conJlabUy  or  bailiff  of fach  as  *  Note  the 

ta%}e  fee  for  keeping  of  prifonSy  do  it  contrary  to  the  'will  of  his  lordy  *  j     nf  _ 

cr  any  other  bailiff  being  not  of  fee,  theyjball  have  three  years  impri^  riff,  or  un- 

fonment,  and  make  fine  at  the  Kin^s  pleafure*  * '         ,  dtr  bailiff; 

■^  without  the 

AiTent  of  his  fuperior,  is  no  forfeiture  of  the  fee  or  bailiwick  of  hi«  fuperiort  though  in  many  other 
cafes  the  fuperior  Oiall  anfwcr  for  his  deputy.     2  Inft.  191. 

Par.  7.  And  if  any  *  with-hold  prifoncrs  replcvifable,  after  that  *  Here  it  - 
tbey  have  offered  fujicient  furety,  hejhali  pay  a  grievous  amercetnent  *}fj^*"je  V 

to  the  King.  a  man  pie. 

vin  that  is 
plevifable,  and  diereby  to  detain  him  in  prifon)  is  a  great  oEence,  and  grievouHy  to  be  punilhe^* 
2  Inft.  191. 

Par.  8.  Andifhe  t^kts  any  reward yjr  the  deliverance  of fuch,  he 
fballpay  double  to  the  prifoner,  and  alfojballbe  in  the  great  mercy  tf 
the  King. 

r  fa"  2  P.  £5*  M.  cap.  13./  2.  Nojufiiceorjujlicesofpee^efiall  ^pon  >n  tf- 
let  to  bailor  mainprije  any  perfons forbidden  to  be  replevifed  or  bailed  by  l^^^l^^^^ 

Weflm.  I.  cap.  15.  ticcsand 

barons  of 
the  Exchequer  at  Serjeants  Inn  in  Fleet-ftreet,  this  termt  it  was  refolved  by  them»  and  fo  agreed  to 
be  hereafter  put  in  execution  in  all  circuits,  That  if  a  man  taken  for  felony  be  examined  by  a  juftic* 
of  peace,  it  appeareth  that  the  felon  is  not  bailable  by  the  law,  and  yet  the  juftices  commit  him  to 
fuil  but  as  upon  fufpicion  of  felony,  nor  making  mention  for  any  caufe  for  which  he  is  not  bailable, 
whereby  he  is  brought  before  auother  juftice  of  peace,  not  knowing  of  any  matter  why  he  ought 
not  to  be  bailed,  whereupon  they  bail  him,  thefe  juftices  ought  to  be  fined  by  the  ftatute  of  i  &  a 
Ph.  &  Ma.  for  they  offend  if  they  bail  him  who  by  the  ftatute  of  Weftm.  i.  is  not  bailable,  and 
therefore  they  at  their  peril  ought  fo  to  inform  themfelves,  befinv  the  bail  takeni  of  the  matter,  that 
lliey  may  be  well  fatished  (hat  fu^h  a  one  is  bailable  by  law;  and  therefore  obferve  well  the  ftatutt 
of  Weftm.  I.  cap.  )8.  who  is  bailable  and  who  is  not  by  the  law.     Poph.  96.  pi.  i.  Trin.   ^y 

£Hj. 2  Hawk.  PI.  C.  90.  cap.  n.  f.  12.  S,  P.  and  cites  S.  C. And.  ibid.  f.  15.  fays,  that 

<he  offence  of  denying  or  obltrudting  bail,  where  it  ought  to  be  granted,  feems  to  be  a  mifdemeanor 
TMConly  by  the  ftatute,  butalfo  by  the  common  law,  and  punifhable  thereby  asanofteoce  againft  the 
liberty  of  the  fubjedt,  not  only  by  adlios  at  the  fuitof  the  party  wrongfully  imprifoned,  but  alfo  by 
tndidment  at  the  fuit  of  the  King.  But  ibid.  f.  14.  fays,  it  feems  clear,  that  he  who  has  power  to 
bail  another  is  not  bound  to  demand  of  him  to  find  fureties,  and  xs>  forbear  committing  him  till  ho 
ihall  refufe  to  find  them,  but  may  well  juftify  his  commitment^  unlefs  the  party  himfeKihall  ofttr 
his  fureties. 

For  more  as  to  this  ftatute  fee  the  divifion  of^  Ball  In  Cxw 

minal  Cafeg« 
Ii3         .  IE)Bt 
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(E)  By  the  Statute  23  H.  6. 


4T^ep.  7^.  Par,   !•    'T^HE  Kiif^  eoTtfidertng  the  great  perjury ^  e9cfsrtian^  ani 
1'  ^A^c'i  opprejfton  nuhich  be^  and  have  been  in  this  realm  by  hk 

M  Cur.    '  fi^^ffiy  under^Jherrffs^  and  their  clerks^  coroners ^  Jlenvards  rffran* 

this  aft  cbifis^  bailiffs^  and  keepers  of  prifons^  and  otter  officers  in  divers 

^^^A^  nl'  counties  of  this  realmy  has  ordained  by  authority  aforyaid^  in  ejchcvnng 

to"thefte-  ofallfuch  extortion^  perjury  and  opprejftotty  tiat  mjheriffjbmll  Jet  to 

rtflfs,  is  but  farm  in  any  manner  hi$  count7>  nor  any  of  his  bailiwicks,  hundrcdsi 

a  particular  ^^^  ^rapcntakcs* 

and  fpecial  *^ 

adit  and 

cites  it  as  held  fo  %  Mar.  Dyer  r  19.  ».  [Throver  t.  Whetftone.] But  Lct.  S6.  Mich.  14  Car.  1. 

B.  R.  it  w>*  f»»<*  ^y  Twifdcot  th?t  it  was  held  by  R*ll  and  Glyn  when  they  were  chief  juftices  here, 
that  this  ftatute  was  a  genera)  law  of  which  the  King's  Court  ought  to  uke  Dotice,wit)ioat  pleading  of 
It.  ■■      —  Hale  Ch.  J.  held,  that  this  ftatute  was  x  general  law. '  2  Lev.  IC3, 104.  Pafch.  16  Car.  %. 

B.  R.  in  the  Cafe  of  Oaky  v.  Sell. ^  Kcb.  361.  pi.  36.  Cakes  v.  Cell,  S.  C.  &S.  P.  hcid 

per  Cur.  accordingly.^--^ ^Mod.  1 11 .  pi.  6.  Wild  faid,  tha,t  a  Qxcriff's  bond  for  eafe  and  fatour  was 

void  at  common  law,  and  that  fo  it  was  declared  in  Sir  John  LenthaPs  Cafe. 

It  feems  that  debt  lies  upon  this  ftatute  agatnft  the  (heriff,  for  letting  to  farm  hia  county  to  bis 
imder-iheriffy  excepting  only  one  hundredn  if  fuch  kaf^  be  by  dcc4.  Sec  Br.  Qiaat^^pi.  59.  cites 
SI  H.  7.36. 

W.  being  par.  3.  Nor  that  any  of  the  f aid  officers  andmwiflers  by  occafm^  or 

Cd*"  « *°  ^'^^  ^^^^  £/"/)&«>  affice^fhaU  take  any  other  thing  by  them^  nor  by 
upon.!  C4-  o^y  Other  perjon  to  their  ufe^  profit ^  or  avail y  of  any  perfon,  by  them  or 
l>tas  utlag.  any  of  them  j  to  be  arretted  or  attached^  nor  of  none  otf^rfor  ihttn^ 
T  1hc"aoU  ^"^^  ^"^  omitting  of  any  arreft  or  attachment  to  he  vutde  by  their  boJjt 
cr  took  nk'  or  of  any  perfon  by  them^  or  any  of  them  hy  force  or  colour  of  their 
obligation  Q&cc  arreflcd  OT  attached  for  fine ^  fet^  Juit  of  pr^ony  mainprifef 
^^fureties"**  /rf/x/ig"  to  bail^  OT  Jbetuing  any  eafe  or  favour  to  anyjucb  pirfinfoar* 
with  condu  refiedy  or  to  be  arreftedyfor  their  *  revoard  or  profit y  h\xt  fucb  asfii* 
thntojavt  Ifnv  /  that  is  to  fay y  for  the  (herifF  20  d.  the  bailiflrwi&^^  makes  the 
Ir'  ^ftj'te  ^^^(/^  ^^  attachmettt  ^d.  and  the  gaoler^  iftheprifoner  bf  committed  to 
^ti/rhmrgeiui  his  wardy  4  d, 

Jret,  mmd  /• 

rmder  bit  h^dy  mi  tuty  time  upon  a/ummoKSt  ^*  And  in  a  debt  brought  upon  the  obHgztioa  agaicft 
one  of  tlie  fureties,  he  pleaded  the  conditions  performed,  upon  which  the  plaintiff* demurs,  andboldet 
an  infufiiciont  plea.     D.  riS.  b.  pi.  i.     Mich.  •>  Mar.  Thrower  v.  Whetftone. 

An  affkmpit  made  to  the  fberitf  contrary  to  the  ftatute,  is  an  obltgatioa.  Cro.  £.  17S.  pi.  9* 
Pafch.  32  Llis.  B.  R.  in  Cafe  of  Dabridgecoitrt  t.  Smalbrooke. 

In  ajfumpit^  the  plaintiff' declared,  that  whereas  he  had  uken  the  body  ^  H.  in  execvtlon  attbe 
fuit  of  j.  S.  by  virtue  of  a  warrant  to  him  dire^ed  as  fpecial  baily,  the  drfendant  U  eom^dentit* 
that  he  v/ottld  permit  him  to  go  at  targe,  promi/ed  to  pay  the  plaintiff  all  the  money  ia  which  H. 
was  condemned ;  it  was  ihe  opinion  of  the  Court  that  this  conftd^nition  was  not  good*  being  con- 
trary to  the  ftatute.     Cro.  E.  19').  pi.  22.  Mich.  32  &  33  Eliz.  B.  R.  Fetherftooe  v.  i-latcfalnfoa. 

An  ifif^rmatioti  was  exhibited  againji  L.  uxder-Jheriffio  Sir  G.  P.  (heriff'of  York,  upon  the  fta- 
tute 23  H.  6.  and  it  was  fltewn,  that  he  being  under.flieriff*,  a  em»fm,  ^ueu  delivered  to  him  /»  attf 
one  P.  L.  ttfoit  o  judgment  fcr  lo^l.  XYit  defendant  colore  officii  took  o/tbe  plainlifiOt.fcrmakTwgiJ 
m  warrant  upon  (his  writ  againft  the  form  of  the  ftatute,  whereby  he  hath  forfeited  40 1.  The  Ceri 
I-iobart  inclined  that  this  making  the  tt'arrant  upon  the  ca.  fa.  and  the  taking  of  xo  s.  is  withio  this 
ftatute, and  he refembled it  to  DivB  .\nd  Mannigham*s  Case  in  Plowden,  where  an obligi- 
tion  taken  of  one  in  execution  is  void  by  this  ftatute  ;  the  claufe  in  this  ftatute  for  the  obligation  Is 
abfolttte,  without  any  reftraint,  but  that  all  obligations  taken  by  colour  of  his  ofEce,  with  any  other 
conditions,  are  made  void.  [The  hook  fays  further^  viz.  This  taking  of  3Q  s^  for  making  of  a  war- 
rant upon  a  ca.  fa.  is  extortion  at  the  common  law,  for  which  he  may  be  indif^ed,  but  whe:bcritbe 
trithia  this  ftatute  or  no,  is  doubtful.     Hutu  70.  Mich.  %i  Jac.  Lingley'i  Cafe. 

Dek 
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Dc^  on  t  (hcriff^t  bondy  /Atf  /  ^^  itftndant  JJuiU  he  a  true  frifiner  ;  the  defendant  Vfhhout  ^iead* 
tngthe  fiatute^emded  that  be  tcwi  in  execution  for  debt^  and  that  tbe  bend  vuie  given /or  ea/e^nd 
JmvemTt  and  to  obtain  his  liberty  without  fitisfying  the  plaintiff  in  that  adion ;  upon  demurrer  it 
was  held  by  Hale  Ch.  J.  that  the  ftatute  23  H.  6.  is  a  general  iawt  oi  which  this  Court  muft  take 
BOticC)  without  pleading  it ;  but  if  it  was  noty  yet  the  bond  is  void  at  conmon  law,  fed  adjomatur. 
s   Lev.  103.  Pafch.  z6  (  ar.  i.  B.  R.  Okey  v.  Sell.  3  Keb.  3x0.  pi.  8.  Oaks   r  f 

▼.  Cell,  S.  C.  adjornatur. Ibid.  361.  pi.  36.  Mich.  26  Car.  1,  B.  R.  the  S.  C.    L    45^    J 

Ap  S  P.  and  per  Cur.  the  plaintiff  ihould  traverfe  the  cafe,  and  can  never  maintain  this  demurrer^ 
and  judgment  for  the  defcndantf  nifi.— -*Scc  tit.  A^ions»  (T)  per  totum>  feveral  cafes  upon  this 
ftitalE. 

Par.  5.  jittd  that  thefaidjheriffs^  and  all  other  officers  and  nnnif--  Srrjeant  at 
ters  aforefaid^  ^  Jball  let  out  ofprtfon  all  manner  of  perfons  by  them^  or  2irA«?r««! 
emj  of  them  arrefledy  or  behg  in  their  cujlodj  hj  force  of  any  writ,  mon^unot^ 
hilly  or  warrant,  in  any  a£tion  perfonal^  or  by  caufe  ^indi£lment  «  officer 
by  trefpafs,  upon  reafonable  fureties  of  fufficient  perfons,  having  7«  nV^for 
fufficient  within  the  counties  where y«ri&  perfons  befo  let  to  bail  that  extendi 
cr  mainprife,  to  keep  their  days  infuch  place  as  thefaid  tvrits,  bills,  only  to  ofiU 
or  warrants Jhall  require.  have'di^ 

execution 
and  rctumof  ordinary  procefs  of  the  law  ;  per  Hale  Ch.  J.  and  the  whole  Coort  Lev.  209.  Pafch.  19 

Car.  2.  in  the  Exchequett  Norfolk  T.  Elliot. — -Raym.  62.  Mich.  14  Car.  2.  B.  R.  Norfolk  v. 

Aylmer,S.  P.  adjomatur.  *  2  Salk.  ^09.  pi.  t.  5  W.  &  M.  in  B.  R.  fays,  this  ftatute 

ftyvit  tl^At  the  (heriff  may  take  bail ;  but  that  this  is  conifthied  ((haU)«  for  he  is  compellable  to  do  lb  { 
for  where  a  ftatute  direds  the  doing  of  a  thing  for  the  fake  of  jufticc  or  the  public  goedy  the  word 
(may)  is  the  fame  as  the  word  ((ball.) 

Par.  6.  (Such  per/on  or  perfons  which  be,  orfhall  be  in  their 
mmrdby  condemnation,  execution,  capias  utlagatum,  or  excom-* 
municatuni}  furcty  of  the  peace,  and  allfuch  perfons  which  be^  or 

Jballbe  comtnitted  to  luardby  fpecial  commandment  of  any  juflices, 
andvzgThond^reftdfing  toferve  according  to  the  form  ofthefatute  of 
labourers,  only  eneepted.) 

Par.  7,  And  that  no  flierifF,  nor  any  of  the  officers  or  tninifers  One  who 
mforefaid,  fliall  take,  or  caufe  to  be  taken,  or  make  atiy  obligation^r  J^r^rpl^i^ 
any  caufe  aforefaid,  or  by  colour  of  their  office,  but  only  to  them-  of  felony 
felves,  ofanyperfon,  nor  by  any  perfon  which  Jhall  be  in  their  ward,  ^i^*  bound 
hj  the  eourfe  of  the  law,  but  by  the  name  of  their  office,  and  upon  '^^^^^^^ 
condition  written,  th^at  the  faid  prifoners  Ihall  appear  at  the  day  to  tbejberijl 
contained  in  thefaid  writ,  bill,  or  warrant,  and  infuch  places  as  the  w*>»ch  had 

faid  writs,  bills,  or  warrants  Jhall  require.  ll^^J'JVbe 

Jberiffnamed 

fberiffthertlnt  and  becaufc  in  this  cafe  he  is  imprifoned  cok»re  officii,  thefheriff  being  co   koep 

felons  in  ward,  and  he  was  mainpernable  therefore  by  failure  of  the  condition,  and  of  theword 

ffteriff)  the  juftioes  held  tbe  obligation  void  by  thisftatute*   Br.  Obligation,  pi.  37.  cites  37  H.  6.  i. 

——Br.  l>ette,  pi.  1 1 5.  cites  S.  C. 

In  debt  ova  bail  bond,  fliintxff  declared  generally  a*  upon  other  bonds,  vi»,  that  the  defendant 
bound  himfelf  to  them  in  fo  much  money,  wtbout  faying  per  ncmina  vicecomitum  civitat,  Lon-^ 
don^  as  ufual.  The  defendant  prayed  oyer  generally  of  the  bond  and  condition,  and  made  the  entry 
in  the  ufual  form,  (viz.)  petit  auditum  icripti  oblLgatorii  prsedi£^.  &  eilegirur,  &c.  petit  etiam  audi^ 
turn  conditionis  fcripti  illius,  ar ct  legitur  inhaec  vCrba.  Then  he  pleaded  tbefiatnte  23  H.  6.  againft 
Oierift^'s  bonds,  &c.  and  fees  forth  an  arrcft  &c.  and  that  this  bond  was  taken  for  eafe  and  favour. 
T\it  plaintiffs  psrceiving  their  miftake  of  omitting  per  nomina  vicfcom.  enter  upon  tbe  record  tbe 
defendant's  praying  oyer  of  the  bond,  bcc.  and  then  thtyfet  forth  tbe  bond  as  vjell  as  she  condition 
thereof,  Sf  petunt  quodfcrift.  freed,  irrotuletur,  Sc  irrotulatur  in  haec  verba  ;  by  which  it  appeared> 
that  it  was  .taken  by  them  by  tne  name  of  Iheriffs  of  the  city  of  London,  in  exprefs  words  as  ufual 
Then  they  reply  and  confefs  they  were  ftieriffs  of  London,  &c.  and  the  arreft,  ^c.  and  (he  bond 
vas  uken  by  them  per  nomina  vie.  civitat.  London  fub  coaditione  pnedi^a,  to  difcharge  the  p:irty 

I  i  4  tr<>in 
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from  ch«  arreft,  xh(^K  boc,  that  it  wis  ttken  for  eafe  aod  favour ;  an4  upon  a  demoncr  to  tkis  k« 
plicauooiit  was  held  per  Cur.  that  notwithtlacding  the  dclendant  had  enieredche  oyer  of  ih<e  boni 
with  aa  Sec,  only,  'v:i.)  &,  ci  iegiliir.  Sec.  yet  the  plaintiff  might  enter  it  at  Ur|;c  on  the  record,  ad 
hj  (o  d<^Ing  he  had  a\.<iiJed  the  dtftndant'*  plea  of  the  Jiatuit^  bacaufe  now  it  appeared  on  recordt 
that  the  bond  was  taken  by  the  plainti^s  by  the  name  of  (herifL,  &c.  and  that  the  variance  betweeii 
the  bond  and  the  declaration  was  not  material ;  nei'hcr  was  it  any  departure  in  the  reflicatian 
to  fayt  it  was  taken  by  them  per  nomina  vie.  {  fo  the  plaintiffs  had  judf  meat,  Carth.  JOi*  ^oi. 
fikA.  6  W.  4c  M.  in  B.  R.  Abocy  and  Hedges  flicriffsof  London  v.  Whiu. 

It  is  a  food  Par.  8.  And  if  any  ofthefaidjhervffs^  or  other  officers  or  nutufiirs 
that'uic*  *  ^f^^^f^i^y  '^*'  ^^7  obligation  in  other  form  hj  colour  of  their  ^^a^ 
bond  was      thmt  it  fhall  be  void. 

ulcen  by  the 

iheriff  colore  o^cii*  and  that  he  is  not  named  (heriff,  and  that  the  obligation  has  not  a  cooditiost  (•« 
cundum  iormam  (tatuti,  and  io  void  by  the  llatute ;  quod  nota.  Br.  Deit.  pi.  115.  citn  57 
H.  6.  I. 

t  -I       I  f  a  (her  :ffukes  a  hcndfir  m  foint  agaimfi  23  H.  6.  and  mikfor  a  deht  dmty  the  whole 

4 3  J  bond  is  void  ;  for  the  letter  ot  the  ftatute  is  fi> ;  per  Cur. 'Hob.  14.  Trin.  la  Jx.  in 
Cafe  of  Morton  v.  Simn:es. 

The  common  law  ui^  very  rigorous  as  to  the  ezrcut  on  ofprocrfs ;  the  capias  was  ita  quod  habeai 
the  body  at  the  day  ot  the  return,  and  if  the  (hcrih'had  arretled  one.  it  had  been  an  efcapeto  let  kia 
go.  B-'tore  the  making  ot  this  ftatuts  the  flieriff  ufually  rock  lureties  for  the  appearance  of  the  pri- 
Irnt: ,  and  by  ihi»  mrans  ufcd  great  extorri-^n,  and  took  urcat  fums  of  money ;  to  preveat  which  miG* 
chiefs  thi«  ilatute  vas  made,  awt  io  deli'^ned  ;  lil  fot  the  eal'e  of  the  prifoner,  the  (henff  being  now 
compellable  to  lake  fecunty,  which  he  was  not  obliged  todo^efore.  *dly.  To  prevent  exiortioo,  aod 
therefore  direds  that  a  bond  ihall  be  taken  in  fuch  manner*  and  with  fuch  c-mditio.^s  as  is  tbereia 
inentioiied  ;  per  North  Ch.  J.  %  Mod.  180.  Trin.  %%  &  29  Car.  2.  B.  H-  ^a  Cafe  of  Ellis  v, 
Yarborough. 

An  obliga-  Par.  9.  And  tk^t  he  Omll  take  no  more  for  the  malinjr  ofanffuch 
tionmadc         ti-      ^-  ^  \  ,       1  *i  ,     i         ^j^       ^'' 

to  4  deputy    ^o^*g^^^J^^  Warranty  qrj^rec:pt  by  them  to  he  made^  but  4  tf. 

cf  a  bailiff 

if  ejranchife,  0r  to  an  under, ftjrriff'i  deputy,  is  void,  by  23  H.  6.  for  it  ought  to  be  iu  the  name  of  tbf 

bailiff  or  Sheriff  himfelf.     Noy  69.  Tavernor's  Cafe. 

Par.  10.  Andalfo  that  every  of  the  faidjheriffs  fhall  make  yearly 
a  deputy  in  the  King's  courts,  ofhs  Chancery^  the  Kin^s  Bench^  the 
Common  Fleas  ^  and  in  the  ExcLqi^cr^  of  Record^  before  that  theyfboU 
return  any  writs  to  receive  all  manner  of  writs  and  warrants  to  he 
delivered  tD  them. 

Par.  II.  And  that  all  fherifFs,    tmderfheriffs^  clerhy  bailiffs^ 

gaolersy  ceronerSyfleivards^  bailiffs  offranchifesy  or  any  other  officer^ 

or  minflers  which  do  contrary'  to  this  ordinance  in  any  point  of  the 

fame^  (hall  lofe  to  the  party  in  this  behalf  endamaged  or  grieved,  his 

treble  damages. 

Trou^'hUn  ^^^'  ^^*  ^^^^fi^^^  forfeit  the  fum  of  40  1.  at  every  time  thai 
Louden  b^  ^^^y  ^^  ^"y  ^f  f^^*"  ^^  ^^^^  contrary  thereof  in  any  point  of  the  Jatstt^ 
a  common     iu hereof  (he  King  (hall  have  the  one  half,  to  be  employed  to  the  ufe 

'h^^fT*'^  **°  2/*'^^-^  ^^nf^i  and  in  no  otherwife,  and  the  party,  that  will  fue,  the 
•  A.        other  half* 

againfta         *'***^*  •*•**• 

bailiff*  for 

taking  5  $.  6  d.  for  arreft  on  a  bond.     After  verdift  for  the  plaintiff  it  ^-as  moved,  that  it  ought  toVe 

brought  in  the  proper  county  by  the  ftatute  al  Jac.  cap.  4.  orothen^-ife  thatftatutc  will  be  avoided. 

the  offence  in  this  cafe  being  committed  in  Buckinghamfhire  j  andfaid  that  it  was  fo  adjudged  Pafch. 

i^  Car.  2.  in  Cafe  of  Nichols  v.  Cockerill ;  fed  adjornatur.   k,  Mod.  225.  Trin.  8  W.  3.  Nevrnhaia 

V.  Lunn. Comb.  ^7'-.  Newman  v.  Lun,  S.  C.  Holt  Ch.  J.  faid  it  was  adjudged  in  the  Cafe 

of  Barnes  v.  Ewes»  that  debt  lies  in  this  cwirt,  and  that  it  wasfmce  fo  adjudged  in  the  Exchequer; 
that  indeed  ray  Ld.  Hale  adjudged  ft  otherwifc  in  Nichols's  Cafe  ^nd  faid  that  it  is  not  yet  fettled, 
lit  adjomatur. 

Par, 
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.  Par.  13.  Ani  tiat  th  jafticcs  (^  aflifes  in  their pJjUnSyjuf^ 
ficts  qf  the  one  bench  and  of  the  oAer,  qndjitJiices  of  peace  in 
their  cdunty^Jball  have  power  to  inquire,  hear^  ana  determine  of  office 
vkhout  fpecial  conuniffion,  of  and  upon  all  them  that  do  contrary  to 
tbefif  ortUnances  in  any  article  or  point  of  the  fame. 

Par.  14.  And  iftbefaid  fherifFa  return  upon  anyperfon^  cepi  cor-  ^**  ^^'fT 
pus,  or  reddidit  fc,  that  they  fliall  be  chargeable  to  have  the  i""nci  the 
bodies  of  the  f aid  perfons  at  the  days  of  the  returns  of  the  f aid  writs  ^  note*  there. 
lilLf  or  warrants^  infuchform  as  they  were  before  the  mahng  of 
this  a^. 

S.  2.  Provided  always ^  that  the  warden  of  th^  King's  gaol  of 
the  Fleet y  and  of  the  Kin^s  palace  of  Wejlmitifier  for  the  time  being y 
/hall  not  be  endamaged  n^r  prejudiced  by  this  ordinance  in  the  duty  of 
his  office^ 

For  more  as  to  this  ftatutc,  fee  letter  (F),  and  fevcral  other  di- 

vifions  under  this  head. 

(  F  )     Securities  given  to  Officers.     Good  or  not  [  452  3 

by  the  Statute  of  H.  6.  &c. 

1.  'T'HE  IheriflFtook  a  bond  of  the  defendant,  being  in  cuftody, 

-*•    to  appear  on  fuch  a  day  in  B.  R.  and  alio  adiunc  ilf  ibidem 

ad  rejpondendum  the  plaintiff  in  placiio  tranfgrefftonis^  &c.     It  was 

objeftcd  that  the  ftatutc  23  H.  6.  requires  only  a  bond  for  ap- 

Eearance,  and  not  to  anfwer  the  plaintifFin  aplea  of  trefpafs,  which 
I  another  thing,  and  therefore  the  bond  muft  be  void ;  but  ad- 
judged that  the  bond  M'as  good,  for  there  was  nothing  in  it  but 
what  was  comprifed  in  the  writ ;  for  that  was  to  command  the 
flieriffquod  habeat  corpus  of  the  defendant,  &c.  fuch  a  day  ad 
refpondendum  to  the  plaintiff.  Godb.  136.  pi.  160.  Pafch.  23 
£Uz.  Anon. 

2.  The  condition  of  a  bond  to  the  Iheriff,  on  arrcft  on  a  la-  The  condi-- 
titat^  was.  That  if  the  defendant  perfonally  appear  in  B.  R.  at  tionwasa* 
Weftminfter,  and  there  to  anfwer,  &c.     It  was  moved  that  this  ^^^  j^J"^ 
diiiered  from  the  form  in  the  ftatute,  and  therefore  void ;  but  as  dant  pleaded 
to  the  word  (perfonally)  the  juftices  held  it  furplufage,  and  well  t!»c  ftatutc, 
enough,  notwithftanding  that  becaufe  as  the  cafe  is,  the  ap-  *"<*f*\*^°"<* 
pearance  of  the  defendant  ought  to  be  in  pcrfon  upon  a  latitat,  judged  void. 
for  he  is  fuppofed  to  be  in  cullodia  marefchalli,  and  fo  it  has  Cro.  E. 
been  adjudged  in  C.  B.  where  the  appearance  of  the  party  ar-  parif'*,  ^^' 
refted  is  de  jure  perfonal,  &c.     Contra  where  perfonal  appear-  Eiiz.  cT  B. 
guice  19  not  requifite.     And  as  to  the  other  words  (there  to  an-  Scryvcii  v. 
fwer),  Wray  put  a  difference  that  in  fuch  cafe  the  bond  is  well  g^^'^Y  "~ 
enough ;  for  it  is  in  effeft  only,  that  he  fhall  appear  eo  animo  one  was  ar- 
ut   refpondeat  \  but  if  the  words  had  been  (appear  and  an-  'cftcd  upon 
fwer),  it  is  avoid  condition  5  for  it  maybe  the  plaintiff  will  never  *'!^''avc 
declare  againft  him ;  but  Gawdy  and  Ayliff  J.  e  contra,  and  Tbonrcon-. 
held  the  bond  void  by  reafon  of  the  words  aforefaid,  but  would  ditioned 
X^X  give  judgment  againft  the  plaintiff;  but  ex  gratia  Curiae  fuf-  P«'^<>*^*"y 
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3.  A  man  was  hmul  U  bis  ere£tor^  who  was  not  Ihcriff  nor 

llicnff*s  officer,  io  ^fpe^r  at  bisftdi  in  J7.  R,  on  fuch  a  day,  and 

then  and  there  maihe  anfwer^  &c  but  did  not  appear.     All  the 

jiid|«s  agreed  deaity,  that  this  bond  was  not  ^u&in  the  ftatute 

23  H.  6.  and  gave  judgment  for  the  plaintiff  accordingly. 

Goidib.  6S.  pL  9.  BiCch.  29  &  30  Eliz.  Raven  y.  Stockdale. 

CaUftL  ^4.       4.  Debt  on  a  bond  to  a  Iheriff,  that  5^/i^  defendant  £d  per^ 

»*^^j^^*  7&mtfjf  ^pear  in  JR.  Ji.  &c.  that  then,  &c.    The  defendant 

*^^biZ'    pleaded  that  he  was  taken  br  a  labtat  by  the  plaintiff  ((heriff), 

tfi.pl.  2?,     who  took  diis  obligation  for  nis  ddivcrancc,  and  that  die  obfi* 

^^'  ^ys  gatioQ  was  not  according  to  the  ftatute.     Ail  the  jaftices,  ex- 

4k  dbUfi-    cept  Anderfon  (who  was  abfent),  held  that  if  it  were  in  fuch  an 

tion  Toid*     adion  where  a  man  may  appear  by  attorney,  it  is  void.    At  an* 

^"^f        other  day  it  was  held  by  three  judges  ^ninft  Anderfon  Ch.  J. 

there  IS  aa       -  <*  -  '     .  •'-     »       ^  -     .  ,,4^  -..i 

apreTsfarm  that  a  man  ought  to  appear  in  perjon  upon  a  lamatm    Uw.  90.  HuL 
Kmited  bj     2p  £tia,  Laffdl's  Cafe. 

the  ftitute* 

and  this  varying  firom  the  form  in  faltftaQoe»  is  void  ;  fcr  in  hit  opinioo  K«  exdbdes  Ae  party  Iran 

lits  advuage  givem  him  by  the  ftatuir.     Bot  all  the  other  juftkes  held  opifiioQ  agaioft  him ;  for  ihey 

r^  -I  fa:d  thu  a  man  oo^t  t»  Wfftut  ia  proper  periba  upoa  a  |atitot;  whidk  Aaderfoa 
4  ^3  J  denied,  and  faid  that  die  ladtau  arc  not  bat  of  60  years  coniintiancct  which  the  vther  day 
Periam  had  affirmed,  and  he  fccmcd  to  miflike  the  ladtats.  Anderibn  (aid,  all  my  brethren  ai^  of  opaaioa 
a(«uUl  me,  wberelbre  take  jour  jod^mefU  arcmdiDgly ;  and  £»  jndg^ncnt  vns  ealered.  fiv  the  pUtotxSl 


D€»«t  upon  J.  K.  an  oflker  by  proccfs  out  of  the  county  court,  attacbtd 
^ntd^*thti'  '^^  S^^  ^^  ^^  defendant  to  anfwer  a  plaint  levied  there  for  a 
iithrde-  debt,  K»  rc^livered  the goodsy  and took  the  defendant s  hand  to  appear 
fcndant        at  the  day,  or  othertui/e  to  deliver  the  goods  back  again^  It  was  agreed 

%7rit^tle  P^^  ^^-  ^^^'  **^  *^* ^"^  ^^  ^  *^  ftatute  of  23  H.  6.  bcxaufc 
nextcomnrj.  that  rclatcs  Only  to  thofe  whofe  bodies  are  taken  and  impri- 
^".arr,  to  be  fonedy  and  not  where  their  goods  arc  attached ;  and  judgment 
^^l%^,'h7s  accordingly.  And.  267.  pU  274-  Trin-  33  Eliz.  Burg<Mgn€  ▼. 
MiJioH  Mrttb  Kerry, 

fffeSt  againfi 

J .  S.  Jor  rvTMgfuVy  takl/tj^  4Uid  detairting^  hU  cattle^  &c.  and  /»  make  retaru  tAemf,  if  0  n- 
turn  Jhould  be  adjudged  by  law,  and  aljujhall  indemnify  the  JUriff^  Sec,  The  defendant  pleaded 
rh  7C  rhis  bood  was  taken  co/wre  cffic/i,  and  not  ^*arranted  by  t  be  ftatute  ;  for  the  condition  was  to  in* 
de  mni  \y  the  (her iff*.  Upon  demurrer  it  was  held  good  per  tot.  Car.  becaufe  theooaiition  wm  aeeard^ 
in^  to  the  wfital fruHice.     Lutw.  6S6.  Mich.  9  W.  3  Blackeu  ▼.  Critfop. 

Cro.  K.862.  6.  In  debt  upon  bond,  the  defendant  pleaded  that  the  plainttf 
The  ftatut-  ^"^^  fi^^ffi  ^"^  tool  the  bond  upon  arrefifor  the  enlargnnent  of  the 
h  that  obiil  prifoner^  and  that  where  the  ftatute  appoints  the  IherifF  to  take 
jations  ta.  bonds  of  pcrfoHS  fufficient,  the  defendant  faid  that  himfdf  was 
othcr^  form  ^^^  fufficicnt,  bccaufe  no  freeholdery  and  demanded  judgment  of 
than  is  there  thc  obligation.  Upon  demurrer  the  plea  was  held  ill,  becaufe  the 
prcicribci,   fierijf  IS  the  judge  of  the  fujiciency^  and  infufficicncy  is  to  his  own 

.  damage 
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4mAage  only,  he  tricing  to  be  amerced  for  not  bringing  in  the  fl>ailiievo'4 
body,  and  has  no  remedy  befides  the  bond.    Mo.  636.  pi.  875.  ^^^I'^jj^ 
Hill.  37  Eliz.  Cotton  v.  Wale,  ^,^1^  thtt 

it  b€  madfr 
fo  the  (heriffhimfelf ;  idljt  That  it  b«  na4e  by  the  n^me  of  his  oflke ;  3dly,  Thtt  it  be  oaly  (or 
appearance  at  the  day;  but  here  the  fufficiency  of  the  furety  is  matter,  end  not  form,  wherefore  it 
wu  adjudged  for  the  pUintiflr*..  i  And.  17  5.  pi.  97.  S.  C«  i^  S.  P.  held  accordingly  byj  jiif» 

tices ;  but  the  reporter  fayst  nota  the  cafe  fuprat  and  )u«re. 

7.  The  IherifF  took  a  hot$d  to  appear  at  Weftminfler,     The  term  ^n  there* 
Twif  adjourned  to  St.  Albarfs^  and  the  defendant  appeared  there.  ^^**. 
The  bond  is  not  forfeited ;  but  Popham  Ch.  J.  was  of  opinion  a^jwcrC*** 
that  the  bond  was  void,  becaufc  of  th^  word  (Wejhntnfter)  in  whether  Ae 
the  condition  ;  for  there  is  no  fuch  name  in  the  writ  for  ap-  )°^^  ^^ 
pearance.   Mo.  430.  pi,  6pi.  Hill.  38  Eliz.  Corbet  v.  Downing.  fcUcdTf  he 

had  aq»- 
peared  atWeftminfter,  and  not  at  St.  Alban'i.  Ibid.  iCro.  E-  466  (bit)  pi.  r6.  Hill.  ^8  Eliz. 

p,  R.  Corbet  ▼.  Cook,  S.  P.  and  feems  to  be  S.  C.  and  it  was  held  that  the  obl^ation  (hall  alw^yi 
felate  to  (he  day  and  place  comprised  ii)  the  writ,  becaufe  that  (hall  have  regard  to  the  adjournment! 
4nd  yet  if  the  term  be  adjourned  he  ought  to  appear  in  B.  R.  or  otherwife  Ihall  forfeit  his  bondL 

8.  A  (herifF  brought  debt  upon  bond  conditioned,  that  ifH.  Cn>-  ^« 
L.Jbouldperfonally  appear  before  the  ^leetis  majejly  and  her  council  ^'^'  ^ 
of  her  Court  ofRequeftsy  Zuc.fortbwith  to  anfwer  all  contempts  asjhall  Lord,  s.  cI 
be  then  laid  to  his  charge^  that  then,  &c.     The  defendant  pleaded  ^^^  Andv- 
the  ftatute  23  H.  6.  and  that  the  iherifF  colore  prwcepti  under  ^J  *^ 
the  fcal  pf  the  Queen  of  the  Court  of  Requefts,  took  and  impri-  held  th*t 
foned  the  faid  HTIi.  and  detained  him  till  the  defendant  and  the  ^«  procefa 
faid  H.  L.  became  bound  as  aforefaid.     And  upon  demurrer  '^""^J^" 
it  was  adjudged  for  the  defendant,  becaufe  the  bond  is  void  by  Oieriff  to 
that  ftatute.     2  And.  \%2.  pi.  66.  Mich,  40  &  41  £11^.  Step-  lake  the b^ 

for  tJkdt 
court  bad  no  power  by  the  ftatute,  nor  by  the  common  law,  and  though  It  was  alleged  that  this  obU- 
gation  is  within  the  ftatute,  in  regard  the  flieriiFtook  it  colore  officii,  although  he  was  not  lawfbUy  in 
cuftody,  It  was  notwithft^odiog  adjudged  for  the  defendant,  and  they  held  that  the  ftatute  intendt  onlf 
obligations  taken  by  [of]  fuch  as  are  in  their  cuftody  by  the  courfe  of  law,  and  confe-   r  -% 

guentlythis  obligation  was  taken  by  durefs,  and  fo  avoidable.  ■  4  Inft.  97.  cap.  9.  L  454  J 
S.  C.  fays  it  was  adjudged  upon  fplemn  argun^eoti  and  that  the  arreft  was  6ilfe  imprifoaiaent. 

9.  In  cafe  the  plaintiff  declared  that  he  fued  forth  a  latitat^ 
lind  delivered  it  to  the  fheriff  to  arreft  J.  S.  and  acquainted  the 
iheriff  of  bis  caufe  of  aAion,  and  that  he  intended  to  declare  in 
debt,  and  that  he  didarrejl  him^  and  afterwards  let  him  gOy  ahfque 
aliquafecuritate  inventa ;  and  at  the  day  returned  cepi  corpus  ^pom 
ratum  babeo^  &c.  which  was  falfe,  &c.  The  defendant  pleaded 
that  L  S.  being  arrcfted,  put  infureties  for  his  appearance  J.  N. 
and  J.  D.  two  fufficient  perfons  in  the  county,  wno  were  bound 
to  him  in  40 1.  &c.  and  pleaded  the  ftatute,  and  that  by 
reafon  thereof  he  let  him  at  large j  abfque  hoc  that  he  let  him  at 
large  without  anyjecurity  found,  prout,  &c.  Adjudged  that  the 
traverfe  was  good,  and  that  the  ftatute  commands  him  to  let 
the  prifoner  go  upon  bail,  and  he  is  compelled  to  take  bail,  but 
their  fujflciency  is  left  to  his  diftretion  ;  and  though  the  return  waS 
falfe,  viz,  paratum  habeo,  when  he  i;ias  at  large,  yet  that  is  but 
a  contempt  to  the  Court,  and  finable ;  but  the  party  (hall  take  no 

advantage 
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advaatag^  of  fuch  return.    Cro.  £.  624.  pL  5.  JMrcK.  40  &  41 
£liz.  B.  K.  $»rton  v.  Alciworch. 

10.  Debt  upon  bond  of  40I.  the  defendant  pleaded  the  ila« 
tute  23  H.  6.  that  he  was  arreftcd  at  the  fuit  of  J.  S.  and  tliat  hq 
together  with  one  M.  gave  this  bond  for  his  appearance,  when 
neither  of  them  had  am  thing  in  the  county^  or  were  inhabitants 
therein  J  and  fo  the  bond  void  \  but  all  the  Court  held  that  it  was 
good,  for  theJiattUe  doth  not  make  ans  bonds  voidj  but  tbofe  which 
'cpprejs  the  people^  and  if  the  flieriff  takes  bond  ivith  one/urety  it  is 
good  enough. '  Cro.  Eliz.  852.  Mich.  43  &  44  £iiz.  B.  R.  Black- 
bourne  V.  Michaelbounie. 

1 1.  In  an  adion  of  debt  upon  ^n  obligation  dated  l^th  Sept.  the 
defendant  pleads  that  ca.  fa,  ivas  awarded  againjl  B.  who  was 
taken  upon  it  the  y>th  of  Sept,  and  that  obligation  was  made  far  the 
enlargement  (f  B.  The  plaintiiF  demurred,  and  had  judgment,  be- 
caufe  it  appears  that  the  obligation  was  made  before  the  arrejl^  and 
therefore  it  could  not  be  avoided  by  23  H.  6.  cap.  i  o.  but  he  ought 
to  have  pleaded  it  with  a  pritno  deliherat  after  the  arrejl ;  and  it 
was  agreed  by  Yelverton  and  Fenner,  that  if  a  capias  be  awarded 
againft  B.  and  before  the  arreft  the  fherifF  takes  an  obligation  of 
him  for  his  enlargement  when  he  fhall  be  arrefted,  that  by  fpe* 
cial  pleading  it  may  be  avoided  by  23  H.  6.  Noy  43.  CoUmt 
V.  Phillips, 

12.  A  capias  was  direded  to  the  fheriff  to  arreft  G.  R.  to 
anfwer  the  plaintiff  m  placito  dibiti  of  300 1.  the  condition  of 
the  bond  of  appearance  was  to  anfwer  the  plaintiff  in  placito  debiti 
only  (leaving  out  the  350  1.)  upon  an  a£tion  of  debt  broueht  by 
the  fheiiff  on  this  bond,  and  a  demurrer,  it  waa  adjudged,  that 
the  bond  and  condition  were  good,  for  the  ftatute  23  H.  6.  does 
not  prefcribe  any  ftrift  form,  but  that  it  ought  to  be  made  to 
the  iheriff  by  his  name  of  office,  and  to  exprefs  the  day  and 
place  of  the  appearance,  and  though  it  vary  in  other  circum-> 
uances,  it  is  not  material^  neither  doth  the  ftatute  retrain  him 
to  any  fum  or  fecurity,  though  generally  40 1.  hath  been  held 
fufficient  to  excufe  Kim  for  an  efcape,  yet  that  is  left  to  his  dif- 
cretion.  Cro.  J.  ^86.  pi*  2.  Mich.  9  Jac.  B.  R.  Villiers  yi  Haf- 
tings. 

13.  Upon  ^  fieri  facias  the  {herifTtook  z  bond  to  pay  tie  money 
in  cot^rtat  the  return  of  the  writy  and  this  was  adjudged  good^  for 
the  (latute  extends  only  to  fuch  bonds  which  are  made  when  the 
defendant  is  in  cuftody.  10  Rep.  99.  b.  Mich*  10  Jac*  Bew- 
fage's  Cafe« 

14.  A  bond  was  made  to  Neale  who  was  (heriff  of  War- 
wickfhire^  and  it  was  vicecomiti  com,  pr^diil*  and  Warwick  was 
in  the  margin  ;  per  Doderidge,  this  was  neld  no  good  bond,  for 
he  ought  to  be  ;iamed  fheriff,  and  of  that  county.  2  Roll.  Rep. 
365.  Trin.  21  Jac.  B.  R.  Neale  v.  Cowper. 

[455  3  15*  In  debt  upon  a  fiierifPs  bond  for  an  appearance,  the 
name  of  the  county  was  wrote  in  the  margin^  and  the  bond  was 
made  to  N,  vie.  in  com.  perdit.  &c.  inltead  of  pr^di^„  Tbc 
Court  held  that  this  was  not  a  good  bond,  becaufe  it  did  not  ap* 

pear 
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pear  to  whom  it  was  made  ;  for  it  does  not  appear  that  N.  was 
Jb^riffofthe  county ;  for  perdit.  is  not  prardift. ;  but  if  it  be  fo 
taken^  yet  there  is  no  comity  named  before,  and  the  bond  ought 
to  be  made  to  the  iherifF,  who  Jfjould  be  named  asjherlff^  and  of 
^hat county.    Palm.  378.  Trin.  21  Jac.  B.  R.Noel  v.  Cooper. 

x6.  Debt  on  a  bona  of  200  /.  The  defendant  pleaded  the  fta- 
tute  23  H.  6.  and  that  the  plaintiff  nvas  aferjeant  at  arms  attending 
en  the  council  of  the  marches  of  JVales^  and  took  the  bond  under  colmr 
^fon  attachment  outofthefaid*tourty  and  fo  void.  It  was  infifted 
for  the  plaintiff  that  he  was  not  an  officer  intended  by  the  fta- 
tute,  which  extends  only  to  iheriffs,  bailiffs,  and  other  miniflers, 
and  keepers  of  prifons;  befides  the  council  is  a  court  of  a  later 
creftion,  and  the  Court  feemed  to  be  of  that  opinion ;  but  be- 
caufe  the  plaintiff  made  the  arrejl  out  of  the  marches^  viz.  in  Lon*  ^ 

ifon^  which  is  out  of  the  jurifdidlion,  therefore  this  obligation  is 
out  of  the  ftatute,  and  fo  judgment  for  the  plaintiff.  Cro.  C- 
309.pl.  10.  Pafch.  9  Car.  B.  R.  Johns  v.  Stratford. 

17.  A  bond  given  to  appear  upon  an  attachment  out  of  Chan^  I"  ^f^t  o« 
cer^  IS  within  the  ftatute  23  H.  6.  Per  Roll  Ch.  J.    Sty.  234.  l^ff^l 

Mich.  1650.  Burton  v.  Low.  defendant 

pleaded  the 
Ibtute  of  z?  H.  6.  and  that  an  attacbmtnt  iJfueJout  of  Chancery  agalnft  him»  by  which  the  plainti^ 
(thenlheriff )  was  commanded  to  hmn/e  t&e  dr/cndani  coram  Rege  in  CuncelUr'ta  in  quinden.  Fafcb, 
uhicunqne^  &c.  virtute  cujus  the  defendant  was  taken  and  detained,  till  he  gave  the  bond  and  condU 
tion  pro  eafiamento  8c  favore,  which  the  plaintifftoolc  colore  ofHcii,  and  fo  void  by  the  i^atute  ;  upoa 
demurrer  it  wss  infilled  for  the  defendant,  that  an  attachment  out  of  the  Chancery  was  not  within- 
the  words  oftheftaiute;  but  the  Court  inclined  that  attachments  out  of  Chancery  were  within  the 
ftatute,  and  that  it  was  the  conftant  pradtic:  for  (hcrifTs  to  take  biit  in  fuch  cafes  ;  then  it  was  ob. 
jested  that  the  wr//  xoaxfor  the  defendant  to  appear  coram  Rcge  in  Cancel/ana  apud  Wrjim.  Stc.  and' 
the  condition  sf  the  bond  was  to  appear  coram  Rege  in  Canceifaria  apud  We^m.  inltead  oinb'cunque  aa 
the  writ  is ;  but  it  was  held  that  though  fuch  bonds  have  been  held  void,  yet  of  iaie  the  courts  have  no« 
been  fo  ftrid  upon  the  woidiog  thefe  conditions,    a  Veot.  237.  Mich,  z  W.  &  M.  in  C.  B.  LawfoBf: 
V.  Haddock. 

i8.  It  was  queftioned  heretofore,  Mzferjeant  at  arms  of  Wales 
were  within  the  ftatute ;  but  it  has  been  fince  ruled  that  he  is 
not.  Per  Roll  Ch.  J.  Sty.  234.  Mich.  1650,  in  Cafe  of  Burton 
F^Low. 

19.  Sufficiency  of  bail  taken  by  the  flicriflFis  not  traverfahle ;  Sid,  96.  pi. 
for  the  bail  is  only  for  the  flierifPs  fecurity  to  fave  him  from  ^Jj/ji^^j 
amercements  \  for  by  the  ftat.  23  H.  6.  he  is  bound  to  let  the  neither  the 
party  to  bail  by  fufficient  mainpernors ;  and  the  ftatute  was  place  where 
made  for  the  eale  of  the  fubgeft  that  he  might  be  let  to  bail,  J^Jen^'^nor * 
which  ftierifis  refufed  to  do  before.  But  then  the  ftatute  pro-  the  iheriff'* 
vides  for  the  fecurity  of  the  (heriiF,  that  he  fliail  take  reafonable  intention  to 
fureties;  and  yet  if  he  Xakt^onefurety^  it  has  been  adjudged  fuf-  **f^*ntiffof* 
ficient.    Lev.  86.  Mich*  14  Car.  2.  B.  R.  Bentley  v.  Hore.  his  debt,  by 

talcing  of  in* 

fufficient  bait,  as  alleged,  is  not  traverfable. 

The  fuffictency  of  the  hail  ii  not  material,  it  is  only  for  the  (herififs  own  fecuriiy.     If  he  takes 

aa  bail  at  all  an  a^ion  liet  agaioft  him,  for  then  he  does  not  a6l  by  colour  of  this  law ;  per  Cur, 

•nd  by  Atkins,  the  ftatute  is  not  advantageous  to  the  plaintiff  at  all,  unlefs  the  (herifflcts  go  the  pri* 

foner  without  taking  any  bail,  and  then  he  muft  render  treble  damages.    Mod.  %%%,  289.  pi.  17.  Trin. 

28  Car.  2.  C.  B.  in  Cafe  of  Ellis  v.  Yarborough^ 2  Mod.  177.  S.  C.  and  judgment  per  tot. 

Cvr.  for  die  defendant,  and  if  the  (heriiF  takes  ball,  and  the  dcfeadftat  does  not  appear,  the  ftieriffit 
ao  9Chermff  «h»r|eablc  thMi  b/  tmeKeAeaU* 

»•  Debt 
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vKofe  fuit^.&c.  are  alfwell  exprefied  as  they  fhouldbe,  and  the 
ac  etiam  is  not  of  the  fubftaace  of  the  writ^  but  only  declares  the 
intention  how  he  willdeclarej  and  is  grounded  on  the  13  Car.  2« 
Refolvedi  that  the  bail  bond  was  ^ood  in  the  principal  dafe^ 
and  judgment  for  the  plaintiff.  2  Shpw.  51.  pl«  38.  Pafch.  31 
Car.  2.  B.  R.  Gardiner  v.  DudgAte. 

'  ig*  The  bail  bond  to  the  fheriff  is  to  make  the  party  appeaf  ac^ 

tording  to  thenvrit^  and  not  accordiJig  to  the  condition  of  the  bond,  and  • 

the  bail  are  by  virtue  of  the  bond  engaged  that  lie  ihali  anfwer 

according  to  this  writ,  if  it  require  fpecial  bail,  either  to  render 

him,  or  to  give  fpecial  bail,  which  if  he  does  not,  they  will  mt 

fiU  his  appearance^  but  fue  the  bail  bond,  and.  the  bail  cannot  plead 

to  it,  quod  comperuit  ad  diem  ;  for  it  is  lio  appearance  till  filed. 

This  is  the  conftant  praftice  of  the  Court ;  every  bail  ought  at 

his  peril  to  fee  and  take  notice  of  the  writ  before  he  be  boundy 

and  thereby  he  may  know  what  it  is  he  engages  for  ;  if  he  do 

otherwife,  he  is  bound  to  do  be  knows  not  what,  and  he  muft 

fuller  for  it  \  agreed  per  Cur.     2  Show.  51.  ph  38.  Pafch.  31 

Car.  2.  B.  R.  in  Cafe  of  Gardner  v.  Dudgate. 

30.  Debt  upon  a  fherifF's  bond  to  appear  Die  Luns prox. poft  OB* 
at*  Pur.  &c.  The  defendznt  pleaded  that  Hilary  term  this  year  ended 
Die  Sabbatiprox.poji  Octab.  Pur.  and  that  no  court  Hvas  held  at  Wejh^ 
fftinfter  Die  Lunaprox.pojl  OEiab,  Pur.  fo  that  he  could  not  appear, 
&c.  and  upon  demurrer  the  plaintiff  had  judgment,  becaufe  the 
condition  being  impqffibie  at  the  time  of  making  the  obligation  j  the  obli" 
gatiah  isfngle  ;  but  the  reporter  adds  a  nota,  that  he  did  not  plead 
the  flatute  23  H.  6.  for  if  he  had  pleaded  it,  an  obligation  with- 
out  a  condition,  or  viith  an  impoffible. condition  (which  is  all  one), 
it  had  (perhaps)  been  void  by  that  ftatute.  3  Lev.  74.  Mich. 
34  Car.  2.  C.  B.  Graham  v.  Crawfhaw. 

3 1 .  On  7i  joint  bill  of  Middlefex  againfi  3,  with  an  ac  etiam fuper 
fcriptum  qbligatoriumy  by  them  jointly  and  fever  ally ;  the  fheriff  took- 

cfie  bad  bond  for  the  appearance  of  them  3,  and  there  being  no  ap- 
pearance, the  plaintiff  took  an  ajftgnment  of  the  bond,  and  now 
would  have  had  the  fheriff'  amerced.  It  was  agreed,  that  the 
bail  bond  was  not  according  to  the  flatute,  beiilg  for  a  joint  ap-  [  459  3 
pea'rance  to  feveraf  a£lions.  6  Mod.  122.  Hill.  2  Ann.  B.  R* 
Grovenor  v.  Soame. 


(G)  In  what  Aftions. 


1.  TF  one  condemned  hj  falfe  verdifl:  in  debt  or  A%Tc^7Lgt%  fues  an 
^  attaint^  he  fhall  have  a  fpeCial  writ  to  bail  him,  upon  fure- 


^9  if  one  lA 

execution 

ties  taken  that  if  the  attaint  pa'fs  againfl  him  he  fhall  render  him-  brings  at- 
felf  to  prifon,  or  fatisfy  the  debt.     F.  N.  B.  206.  (D.)  tiim,  he 

cd;  and  fo  he  was  in  C.  B.  after  feme  doubt>  becaufe  no  precedent  was  to  be  found  thereof  in  that  coart, 

though*it  was  common  in  B.  R.     D.  193.  a.  b.  pi.  29.  Mich,  z  &  3  Eliz.  Kerope's  Cafe.         ■    ' 

F.  N.  B.  106.  (D)  In  the  new  notes  there  (a)  cites  S.  C.  but  that  fome  held*  thai  a  writflwuid  b« 

Voj.,  III.  Kk  fenc 
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ieot  tDthe  warden  of  the  Fleet  It  have  the  «rifoner  in  coartt  quoUbet  die  pendents  |Aaci(9.< 
caie cited  ia  D.  ibid,  to  that  purpofets,Pafch.  16  E.  3.  6. 

In  fuch  eaic  the  Court  does  not  ufually  hail  him»  beamfe  the  vetdiA  is  intended  ttxie  till  rcverfcd  9 
Wtlbmetioies  the  jofticts  upon  |!Md  rwniJMtratieo-iwU  bail  huni  per  Wraji  Cio.  £•  5.  in  pi.  4. 
^afch.  H  £lia.  B.  K. 


2.  One  taken  on  an  aitachfnent  iflued  out  of  the  Chancerv  it 
hMddTone  ^^  bailable,  and  fuch  bond  is  void}  per  tot.  Cur.  dearly.  3  Lc. 
taken  eo      2o8.  pi.  269.  Mich.  3^  £liz.  C  B.  Bland  v^  Riccards. 

as  attach- 
ment far  a  contempt  1  agreed  per  Cur.  Ld.  Rajm.  Rep.  ^^x.  Hilt;   13  W.  3.  the  King  ▼• 
Daw.  %  Salk.  6081  pi.  1.  S.  C.  accordingly.-*— — 12  Mod.  579.  8.  C.  <c  S.  P.  admttttd. 

I  ■  See  Vent.  2 J 4.  where  fuch  attachntent  went,  and  the  Iheriff  io<9c  bond,  which  was  held  void* 
hecaufe  the  condition  W  appeal  was  coram  Rcge  in  Cancelltria  ubicunque,  9ec.  apud  Weftmooaftc^ 
rtom«  And  becauTc  of  the  additidn  of  Weftminfler  the  bond  was  hehl  void  ;  cited  per  Hale  Ch.  J. 
ai  adjudged.    Mich.  1649.  in  Cafe  of  Button  ▼.  Low.  '  a  Vent  137*  ^jS.  Mich.  z^.U 

M.  in  C.  B.  Lawfon  v.  Haddock,  the  Court  inclined,  that  attachments  out  of  Chancery  are  within 
die  ftatttieof  23  H.  6.  and  faid,  that  it  it  die  conftant  pradice  for  iheriSs  to  take  bail  in  fuch  caics. 

In  an  attaebment  nf  frwiltjft^  which  it  a  capias  in  the  ift  proceft,  they  hold  to  bnl  forany  f«Bt 
chough  never  So  fmall ;  for  an  attachment  of  privilege  being  a  dipias  in  the  firil  procels  without  a 
fummons,  does  not  arife  from  a  fuppofition  of  a  nihil  returned,  and  that  there  are  no  iffueA  to  asfwer 
the  debt }  but  this  proceft  arifet  from  a  debt  due  to  the  o^ersof  the  court  by  the  a£ts  of  the  coart, 
and  therefore  another  officer  ought  not  to  appear  firtthottt  feeing  a  fecurity  gircn  for  fuch  debt,  and 
therefore  they  hold  the  defendant  to  bail  in  this  cafe,  though  the  debt  be  never  fe  finall.  G.'Hii. 
ofC.  B.  30. 

On  a  demurrer  the  queftion  was,  whether  the  (hertff  can  take  abafl  bond  9pm  an  attachment  fir 
contempt  •tit  tftbis  court.  By  the  ad  of  1 3  Car.  2.  a  Aieriff  is  not  empowered  to  take  bail,  though 
die  court  or  a  judge  may  take  a  recognisance ;  it  is  true,  perfons  taken  by  virtue  of  attachments  oot 
of  Chancery  for  not  appearing  and  anfwering,  have  been  ufually  bailed,  and  the  reafon  is,  becaufetht 
party  upon  entering  his  appearance,  and  paying  the  ufual  contempt,  is  difchargcd  of  courfe ;  whereas 
in  this  court  the  partv  it  to  appear  in  court  de  die  in  diem,  and  be  examined  on  interrogatories  to 
he  exhibited  againft  him,  and  it  is  not  determined  that  a  fierif  can  take  hail  upon  attachmenti  •»( 
of  Chancery  t  hat  rather  douhted  s  and  in  the  prefcnt  cafe  all  the  judges  were  of  opinion,  that  no  b^il 
could  be  ukeo,  and  gave  judgment  for  the  defendant.  Rep.  of  Prad.  in  C.  B.  14.  Mich.  4  Geo.  I. 
Pield  V.  Walford. 

Debt  00  a  flieriff*s  bond  taken  on  an  attachment  oot  of  Chanceryt  upon  a  demurrer  the  queftion 
was  whether,  the  (heriflf  could  take  fuch  a  bond  or  not  ?  The  Court  gave  judgment  for  the  defendant, 
and  faid,  that  a  (heriffriiirMo/  take  a  hail  bond  upon  any  attachment  for  a  contempt.  Rep.  of  Prad. 
in  C.  B.'ioo.  Pafch.  7  Geo.  2.  Waddingfon  v.  Fitch.-  l^arnes*s  Notes  in  C.  B.  53.  S.  C. 

Judgment  nifi,  and  no  caufewas  (hewn. 

Ibid.  384.  3.  If  an  audita  querela, h^  grounded  $n  a  releafe  or  record^  the 
Trin  ia\*c,  V^^l  ^^7  bc  bailed ;  but  tiot  on  afurmife  of  a  matter  infaQ^  as  of 
B.  R\coke  an  arbitrement  or  ufury  i  per  Coke  Ch.  J.  Roll  Rep.  133.  in 
Ch.  J.  faid,  pi,  1 1.  Hill.  I  a  Jac.  B.  R. 

that  in  the     ^  •' 

time  of  rhe  Losd  Dier  and  Wray,  and  in  all  his  time,  it  had  never  been  ufcd  to  bail  the  party  npoa 
a  matter  in  fadt  as  upon  the  ilatute  of  ufury  and  the  like  ;  tor  Ihould  he  be  bailed  in  fuch  cafes,  then 
every  man  may  be  defeated  of  his  execution;  but  if  the  paity  will  fhew  a  matter  of  writing  in  hisdif- 

td'      -1    charge,  then  it  has  been  ufed  to  deliver  him  to  bail  upon  calling  the  other  party,  and 
^        -*    afking  hm  if  he  can  deny  it,  fcc.  Admitted  per  Cur.  that  plaintiff  in  aud.  ^uctv 

aiay  be  bailed.     Sid.  286.  in  pi.  13.  Pafch.  18  Car.  2.  B.  R. 

If  the  party  that  brings  an  audita  querela  be  out  ofprifony  the  Court  will  bail  him,  though  grounded 
upon  tfurmfe  ofnuater  off  aft,  as  payment,  dec.  I^t  it  he  be  in  prifon^  then  not,  unlefs  it  be  uptm  a 
fpeeialty.   Vent.  46.  Mich.  21  Car.  2.  B.  R.  Anon. 
See  tit.  Aiidiu  Querela  (£},  pi.  17.  and  the  notes^bere. 

But  he  2j.  A  perfon  taken  in  ivithernam  upon  a  homhte  replegtanJa^  upon 

b^ta'ued  '*'  pl^^^i^g  non  cepit,  maybe  bailed.  2  Salk.  582.  pi.  3.  Mich.  12  W.  3. 
befo  e  the     B.  R.  hi  Cafe  of  Moor  v.  Watts,  citei  Kclw.  7 1 .  a.  F.  N.  B.  74. 

writ  of 

withernam  iixcturaed.    Ibid. 

5.  (V 


5»  One  uketi  in  execution  is  not  bailable  by  law,  unlefs  an  auJi^  Om  inexe* 
fa  querela  be  brought  (Hill,  ai  Car.  B.  R.),  for  bail  is  put  in  to  £^?;^  * 
lecure  the  plaintiff  diat  the  defendant  fliall  perform  the  judgment  btUabic. 
of  the  Court)  and  now  the  law  hath  determined  that  matter,  and  n  Mod. 
what  remains  now  is  only  for  the  defendant  to  perform  the  jude-  ^^'l^' 
ment,  and  for  the  not  performing  it  he  lies  in  execution.    L.  r .  Aon.  B.  R. 

R.  172,  C«l.  Liyw 

'  ton's  Cafe. 

— ^And  per  Holt  Ch.  J.  bail  in  cafe  of  execution  wis  always  refufed.    Ibid* 

6.  When  the  a£lhn  is  only  for  damages^  there  the  party  is  not 
held  to  bail,  unlefs  in  mayhem^  or  fome  notorious  battery ;  and  the 
realbn  is,  there  is  no  certain  fum  for  which  the  caution  can  be  as- 
certained i  but  in  mayhem,  and  where  by  the  injury  it  is  appa«, 
rent,  that  the  damage  will  exceed  the  fum  of  lol.  there  the  judge 
may  by  fpecial  rule  hold  to  bail*     G.  Hift,  of  C.  B.  30* 

7.  On  a  bottomry  bond  for  payment  of  money  inter  alia^  die  Court  iee  (H)  pl« 
inclined  to  think  the  defendant  fliould  give  bail.    Rep.  of  Praft.  clifSpu  ^' 
in  C.  B.  34.  Pafch.  13  Geo.  i.  Deflowr  v.  Tutt. 

8.  The  defendant  had  been  arrefted  and  held  to  fpecial  bail,  and  But  now  by 
afterwards  rendered  in  difcharge  of  his  bail,  and  the  plaintiff  pro*  ^/**HiU 
ceedid  againjl  the  defendant  as  a  prifonery  and  recovered  a  jue^ment. .  %  ^.  a.  if 
In  adion  of  debt  brought  upon  that  judgment^  and  the  former  bail  tprifoner 
being  vacated  by  the  render,  the  Court  held  that  the  plaintiff  ^^^'^  ^^ 
might  well  hold  the  defendant  to  bail  in  this  aftion,  he  not  now  ^?ofpro« 
having  bail  in  the  firft  a£lion.    Rep.  of  Pradt,  in  C.  B.  77.  Mich.  fccudoD» 

6  Geo.  2.  Revel  v.  Snowdcn-  and  after- 

wards  isar* 
reibdbv 
adioD  of  debt  on  the  judgment  obtained  in  the  caufey  a  comson  appearance  flull  be  acctpficd.    Ibid* 

9*  Motion  in  the  Treafury  for  bail  in  zxioQion  for  mefne profits^ 
after  a  recovery  in  eje£iment^  upon  the  leflbr  of  the  plaintiflrs  affi** 
davit  that  the  mefne  profits  amounted  to  89 1.  bail  was  ordered 
for  80 1.  This  is  a  caufe  of  a£tion  which  is  bailable  or  not  at  the 
difcretion  of  the  Court  or  a  judge.  Barnes's  notes  in  C.  B.  87. 
Mich.  13  Geo.  2.  Hunt.  v.  Hudfon. 

(H)  Upon  Writs  of  Error.  J^J.^iJ 

I.  TN  a  writ  of  error  brought  in  B,  R.  if  the  error  is  apparent,  Brntoftnoj; 
^  we  ufe  to  bail  the  defendant ;  per  Coke  Ch.  J.    2  Bulft.  ^^^^ 
164-  Hill.  1 1  Jac.  I.  cites  i  H.  7.  20.  which  he  faid  is  a  very  iTu'other. 
notable  cafe.  wife;  for 

'    '  cfacy  cannot 

bail  the  party  there,  b^  reaion  of  tht  great  delay  that  mtj  be,  it  being  uncertain  how  long  or  (ItMXt « 
time  the  parliament  will  continue ;  per  Coke  Ch>  J.    2  Bulft.  164. 

2.  Error  was  brought  of  a  judgment  in  B.  R.  and  it  was  moved  [  461  ]] 
that  the  party  being  in  execution  might  be  bailed  j  but  the  Court  «  «  ^^ 
held  that  they  had  no  authority  to  do  it,  their  authority  being  thttbt  Ma* 

Kk  2  only 


Ar\ 


^^ftit. 


'    .  1 .  4-1  i/i't,  ,snJ,iim  errores.     Cro.  E.  731.  pi.  70.  Xfichr^f 
'    '     i/  ^.«  r '>■/.  iH  Ciiui.  Scacc,    Price's  Cafe. 

.    .  ..u  iccuiil  here,  and  he  cannot  W  bailed  in  the  Exchcijuer-Chamber,  becavfe  tbttj 
,  ,  I  .1  lu  ii.'kiic  ur  Adi  m  i:.e  icijntea:.  and  uot  co  make  execution,  and  therefore  be 

t...    f    I   8    pi    1    HI     V  '.AC.  IJ.  k.Shephtrit.  Allen. 
.    .  .1  .,1.1 1.,  .c    r  J   A^^me^'   t  H    K.    t  ifgiati.  m^  i>ecaut«  the  etrtiwari  tuaj  nt  re^ 
4    .  .      .1.       .«..'»  I  ..   i»  i.i '.^a' '.""^c  X  J.  1.  y  ..t  e*-sr  ruut  rm  "crirr/««  upon  this  judg- 
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I     i    .     I,   »t  ..;-..->-••:  ^   v» \;  vj<  i.  rt  w  uc  m  i^aol  i;iriag  the  Loof  Tacation.     The 
4  .     .  .    .,  t  .    .,...••.*.*.■,«..♦**.(.  -jic  3aj'ct  AL  iiCTc-rv  axcrc-  Pa^iB.  X)%.226w  Pafch. 
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< '  i  e  ». 
. .  .J  •    .» 

♦a.  J  per 


>—  > 


,t  %    .    ^ » 


;  ^  . .    .  .  . ».  Jv   Aj  :.'^iLu:i^n    htnl  jejliid  np/m  am  vrrit  sf 

.t»,   "ir  tQi  rtveriiiv^  2f  any  yudgmeirt  bg  anj 
.*    '   'It  rcnt^  jr  uv^m  any  cantraci,  £s  rA/ 

»       .       ii       t    -••.%   /i  It  'w/tf  2^/a£  :;t/7  urrrr  af^a^ar 
...     I     ...    *  ..    2   :',*T.,^ni   ujYtus,  .T  ^iarfd^ 

•  •  •  . 

.     .     ...  .-.A  ;  'JLtjLf £   uct2    uugrrunX  :j  gtven^ 

*  .•:..   ..i  .-.. .     r:a  . .umagii  awardii 

;t-L   >::v.^  '  a  en  litres,  nor  in 

*   .;i2i.w*  •  K  '  avTiefic  Of  Tionev^ 

*^-.      T      ~.^\*i>,  j/ii*:  ru'ij  recig" 

liu  "'i  D'-  'i:di:  pcr- 

..c    *-ivj:^,  u  .  ^uftiy  i:ven  ts  pay 

-.    .•   -:.•—-    ;    rrrc    nn'iHC  by  ttxecutors, 

..  :     .         •/     •'-•«(,.  I.   i>.,.    ,    .    ..    .^.     ^,  ^: -u.-^     "•J  •  ir  p^r- 
•■     "'""•'•    t  *        ,  •  -  -ft  t,  4t,  1m4  ,.♦. ,,  ,.., ,  -    .-   ,.p  .      .,,  ,  ,,j   _  ^j  J  Deen  tfaf 

6.  #;  T.vyf  J/*  ;.fr'/'»/-/|  in  w^/Z/.-r  r//.,.,  .Iut;  ■-■  .te  is  to  take 
.-'i..  '*.  fr,r  i"fty  f  hi*  ii  il,p  error  l>r  y;,rii  n^trr'-  •/  j--,  then 
t/,/;  i%  ^?  r'/f  '^  ♦,«'«•  (mi)  1,1  ftffp  \tir-  nijfr'  11  i^i  'j  r-.-d  ;  Tali 
KrC'/X-r  (,rt,  }.  it,  \,r  a  ru]r  olifpfvej  ju  uj-:hi  Xi-L  .j.oiia  writ 

7.  lf'^'»  ^'^''/.//'.r  \,iu,:r;-  A  writ  f/f  enJr,'ii2  Jiuil  not  find  bail 

•  v"^  e'.f     ^'  '     '»  ■'  "  '*  *  •*''  i  J '*-  *'  <^ar*  8.  to  anfwcr  :ne  inncipal  debt; 

bjt  hn  Jh'jA  p/J  hnjl  to  arfwer  the  tloulU  iij:  j-^^i  :tj.  Jtiiute  13 


t«waya  ouS    Al>OD» 


6//r,   2.  ^////.  2.  ti  tt  i^  founJ   apainft  him;  is  jeid  ui' die  cauie 
n.entjoncd  by  Tw*ftJcD,     bid.  jgj.  Paicb*  i6  Cir.   z.  B.  R. 


}5ait«  46  ^ 

ikzt  zn  admin iftretor  who  Hrings  1  writ  of  errvr  fliaU  not  give  bail>  thoufh  he  U  not  uempted  by  tlk» 
ftaiuce,  ue  uher  Ihall  he  pay  coth. 

8.  W.  was  indited  and  convt£fed  of  deer-Jtealin^j  &c.  atthefef-  ^  Keb.  43. 
yle»zi-,  and  brought  error  in  B.  R.     It  was  moved  to  bail  him  till  {^^j^^V*'* 
the  error  determined,  but  denied  j  for  per  Ciir.  though  thfc  plain-  wiuonorc, 
^ifF  in  audita  querela  may  be  bailed,  yet  one  in  execution  ulio  s.  C.ray» 
brings  writ  of  error  fhall  not.  Sid.  286.  pi.  23.  Pafch.  18  Car.  2.  '^^"e^wm."' 
B.  k.     The  King  V.  Whitamorc.  *  v^xvt^^ie 

there  woul^- 
be  BO  ren^y  to  briqg  him  into  cuftody,  in  oUe  the  judgment  (hould  be  affirmed. 

Q.  Perfons  in  execution  for  a  fine  to  the  King  brought  hab.  Corp.  S.  P.  Sc 
and  a  writ  of  error,  and  afligned  errors,  and  prayed  to  be  bailed,  ^',^,^'*-*^ 
but  the  Court  would  not;  but  it  was  faid  to  be  ufual  in  the  pi. 35.  '^^' 
Crown-OfEce  to  bail  in  fuch  cafes.   Sid.  320.  pi.  ro.  Hill.  18  &  P*fch.  4 
19  Car.  2.  B.  R,     Thp  King  v.  Marfcul,  &c.  inhabitants  of  j^coioiifef' 

Limeboufe.  Layton's 

Cafe,  wherf 
after  precedent  fear<^ed.  Holt  Ch.  J.  fjid  he  found  the  cafes  hot  put  fair  in  cafe  of  execution,  and 
faij  that  bail  in  cafe  of  execution  wxi  always  refufed>  and  of  this  opinion  were  the  whole  Court  now, 
and  he  was  remanded, 

10.  Upon  a  writ  of  error  brought  in  B.  R.  t^  reverfe  an  out" 
lawry  in  this  court,  the  queftion  was  if  bail  ought  to  be  put  in 
before  the  allowance  of  it  by  the  ftatute  of  31  EHz.  cap.  3*  and 
it  was  refolved  that  in  all  writs  of  error  it  ought,  and  fo  the 
words  muft  be  intended,  or  otherwife  that  part  of  the  ftatute  will 
lie  of  no  efFe£t,  if  it  (bould  be  extended  only  to  cafes  where  the 
error  is  for  want  of  proclamation  ;  for  it  doth  not  appear  at  the 
time  of  the  allowance  of  the  writ  of  error  what  errors  the  party 
will  ai£gn.  Freem.  Rep.  162.  pi.  178.  Trin^  1674.  Elliot's  Cafe. 

1 1.  Debt  on  bond.     Tbe  condition  was  for  payment  of  money  and  Bendhting 
performance  of  covenants.     Judgment  thereupon,  on  which  error  conditioned 
was  brought ;  and  it  was  ruled  that  it  is  not  within  the  ftatute  anttofl7S 
3  Jac.  cap.  8.  which  requires  bail  to  be  put  in  cafes  of  debt  or  vaiants^ 
contraa.     Comb.    105.  Pafch.  i  W.  &  M.    B.  R.  Garret  v.  ***"  T*** 

T\      J  ,  ^  nottobere- 

i-'andy.  quired  on 

the  writ  of 
error.     Barnes's  notes  in -C.  B.  66.  Mich.  xoGeo.  «•  in  Cafe  of  Spincks  v.  Bird. 

12.  One  in  execution  upon  a  judgment  for  ufury^  brought  a  writ 
of  error  in  B.  R.  and  moved  to  be  bailed,  but  it  was  denied, 
though  there  was  an  apparent  error  in  the  record,  and  though 
it  was  formerly  the  practice  to  bail  in  fuch  cafe,  for  per  Curianl 
We  ought  not  to  eplarge  a  prifoner  in  execution  5  but  it  is  other* 
wife  upon  an  audita  querela,  per  Holt  Ch.  J.  3  Salic.  58.  pi.  i8. 
Pafch.  7  W.  3.  Anon. 

•    13.  In  debt  upon  a  bail  bond  in  C.  B. judgment  was  given  8  Mod.  79. 
for  the  plaintifF,  and  error  brought  in  B.  K.  and  bail  put  in  ac-  q""'  * 
Cording  to  the  ftatute  and  judgment  affirmed,  and  thereupon  Coiebraokv. 
error  was  brought  in  parliament  \  it  was  inliftcd  that  bail  in  this  Z>i«gs>s.  B« ' 

Kk3  cafr 
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wkcr*  jade-  Cafe  wts  net  requirable  by  the  ftMate  3  Jac.  i.  bat  per  Cur.  tlie 
'**"**'i*^*  firft  recognizance  does  not  include  payment  of  cofts  to  be  aflelfed 
•ndaftcr<  >"  the  Houfe  of  Lords,  and  therefore  a  new  recognizance  ought 
wiriufbm-  to  be  given  within  the  intent  of  the  ftatute.  i  Salk.  97.  pi.  a. 
I«bej^r    HiU.    iAnn.B.  R.TiIleyv.Richardfon. 

Chimber« 

and  Chen  error  broiQ|ht  in  paHin^cntt  and  held  accordinglj;  and  ftyt  that  there  u  no  inconrcniooce 
hj  entering  into  a  rccofoiiancefl,  becau/e  by  the  late  ftatute  he  has  a  proper  remedy,  if  the  plaintiff'  ta 
the  original  aAion  takes  out  execution  for  more  than  is  due;  but  it  would  be  very  inconTenirat  fer 
htm  IP  be  delayed  by  a  writ  of  enror*  and  have  no  fecurity  for  fatisfadion  for  his  lofs. 

I+.  Note,  by  AtJlatuU  of  3  Jac.  i.  cap^  8.  when  a  writ  of 
error  is  brought  on  a  judgment  bad  upon  a  bond  to  pay  money  (only) 
there  fpecial  bail  ought  to  be  given  ;  and  after  a  year  a  fcire  ^- 
cias  ought  to  precede  the  levari,  or  fieri  facias.  1 1  Mod.  2.  pi.  4* 
Pafch.  I  Ann*  B.  R.  in  a  nota. 

15.  In  error  brought  on  a  judgment  In  cafe  on  a  bottomree  bond^ 
s  e  ^G)  1  '*  ^^  moved  that  the  plaintifr  in  error  might  put  in  fpecial  bail ; 
7?*iiaowV  Holt.  Ch.  J.  faid,  this  is  not  a  bond  only  for  the  payment  of  mo- 
r.  Tmt,       ney,  for  if  he  does  not  go  the  voyage,  he  forfeits  the  penalty ;  for 

his  going  the  vopge,  return,  and  payment  of  the  money,  are  all 
conditions;  and  mclined,  that  it  did  not  require  fpecial  bail ;  fed 
adiornatur.  ii  Mod.  260.  pi.  j6.  Mich.  8  Ann.  B.  R.  Bull  v. 
Clifton. 

16.  SheriflT  brought  debt  upon  bond,  and  judgment  was  bad  by 
nil  dicit  without  oyer  of  tho  condition,  and  a  writ  of  error  was 
brought  upon  the  judgment,  and  a  fuperfedeas  taken  out ;  it 
was  moved  to  fet  afide  the  fuperfedeas,  becaufe  the  plaintiff  in 
error  had  not  put  in  bail,  according  to  3  Jac.  i.  cap.  8.  On  the 
other  fide  it  was  faid,  that  the  bond  was  for  appearance,  and  fo 
out  of  the  faid  ftatute ;  to  which  it  was  anfwered,  that  it  appeared 

gon  record  to  be  an  obligation  for  payment  of  money ^  and  Uiat  the 
)urt  muft  confine  themfelves  to  the  record,  and  judge  upon  that 
only }  but  per  tot.  Cur.  it  was  held  that  they  ought  to  examine 
into  it  by  affidavit,  for  otherwife  the  plaintifr  in  error  would  be 
obliged  to  put  in  bail  contrary  to  the  intent  of  the  ftatute,  becaufe 
the  declaration  was  only  upon  the  penalty,  without  mention  of 
the  condition.  MS.  Rep.  Mich,  iz  Aniit  C.  B«  Valentine 
(fheriff  of  Lancafter's)  Cafe. 

17.  A.  gave  bond  to  B.  conditioned  that  C  Jhould  pay  5, 
20  /.  C-  gave  bond  to  J*  reciting  the  bond  given  by  jt,  to  B.  and 
then  follows  this  condition,  viz.  that  if  the  money  be  paid  by  C 
according  to  the  condition  of  the  faid  bond  (given  by  A.)  then  this 
obligation  to  be  void,  otherwife  &c.  jf,  brought  affion  on  the  la/l  bond^ 
and  had  judgment,  whereupon  C.  brings  writ  of  error^  The 
quefiion  vras,  whether  fpecial  bail  was  to  be  put  in  by  the  plain* 
tiff  in  error  by  the  ftatute  of  3  Jac.  i.  cap.  8.  I*er  Parker  Ch. 
J.  this  bond  ftands  only  as  a  fecurity  for  damages,  and  may  be  dif- 
chargcd  without  one  penny  paid  to  the  plaintiff,  and  there  is  no 
difference  between  this  bond  and  a  bond  to  fave harmlefs^  and  there- 
fore out  of  the  meaning  of  the  a£t.    And  Fratt  J.  thought  this 


etfe^  though  poffibly  within  the  words  of  this  a£t|  yet  is  out  of  the 
meaning  of  it,  which  is  plainly  this,  viz.  that  where  a  recovery 
does  necelTarily  import  a  debt  due,  there  this  a£t  takes  place>  but 
liot  where  a  recovery  mayor  may  not  import  a  debt  due,  and  the 
reafon  is,  that  delay  in  the  latter  cafe  is  not  efteemed  fo  preiudi- 
cial  as  in  the  former  ;  fed  adjornatur.  xi  Mod.  281.  Hill.  I 
Geo.  I.  B.  R.  tiammond  v.  Webb. 


(I)  Where  Common,  and  where  Special  Ball. 
And  neceffary  in  what  Cafes. 

I.  TN  bomine  replegiando  ^t  Jhertff  returned  that  the  defendant  In homrnt 
*  claimed  the  plaintt fas  villein  ;  by  which  the  counfel  of  the  [J^Jf^^^f 

ElaintifF  was  ordered  to  find  furety  to  have  him  here  at  a  day,  and  were  an  if, 
ad  writ  to  the   flieriff  to  deliver  him  ;  but  could  not  get  the  fi^^*  Iff^ 
IheriiFto  take  fecurity  thereof  in  the  country.    Quod  nota.     Br.  ^J^as^'^HeiH 
Surety,  pi.  4^  cites  8  H.  4.  2.  0ftbt  de* 

fen4*Mty  «r 
frank^  and  the  plaintiiTwu  compelled  to  find  Airtty  to  fue  with  efie£^.    Br.  Suret^i  pi.  5.  citn  1 1 
H.  4.  15. 

2.  In  trefpafs  the  defendant  pleaded  that  the  plaintiff  was  his 
villein  regardant  to  his  manor  rf  E^  &c.  and  they  were  at  ifllie  upon 
frank  &c.  and  the  plaintiff  found  4  fureties  to  fue  with  effe£l; 
&c*    Br.  Surety,  pi.  6.  cites  9  H.  5.  i. 

3.  In  falfi  judgment  the  plaintiff  (hall  find  furety  to  fue  with  [  4^4  ] 
eSed;  contra  in  writ  of  error.    Note  the  diveruty,  &c.     Br. 
Surety,  pi.  7.  cites  9  H.  5.  i. 

4*  In  an  action  brought  upon  the  ftat.  13  Eliz.  of  fraudulent  Onn penai 
conveyances,  a  rule  was  (hewn  bv  the  juftices  that  it  was  the -^^^'^JjJ^. 
pra&ice  in  B.  R.  that  in  all  a£lions  brought  upon  penaljiatutes  the-  Qot  held  to 
defendant  fliall  only  put  in  common  bail.    Yelv.  53.  Mich,  i  bail,  be. 
Jac.  B.  R.  St  George's  Cafe.  ""^^i^la 

a  ilatuCe  it 
in  the  nature  of  a  6ae  or  amercement  fct  on  the  party  for  an  offence  committedt  and  therefore  no  per* 
fon  ou{ht  to  fuffer  any  inconvenience  by  reafon  of  fuch  law,  till  he  it  convicted  of  fuch  offence ;  for 
then  the  defendant  would  fuffer  [be  liable  to]  an  a&i(m  of  [for]  a  penalty  before  it  ought  10  be  fct, 
G.  Hift.  of  C.  B.  30. 

In  all  aiftiont  yfon  a  penal Jimtute  common  bail  fufiices ;  but  when  a  ti/r//  hfptcial^  there  cannot 
ke  common  bail  without/«»aiMv/fff  hefartajuJge ;  per  Holt.     i%  Mod.  13  x,  Niich.  10  W.  j.  Anon. 

t 

5.  ^er  judgment  for  the  plaintiff  it  was  affigned  for  error  that  3  Bulft. 
no  bail  was  entered  for  the  defendant,     k  was  (hewn  to  the  Court  j^J'^jJ^* 
that  the  attorney  was  doad^  hut  had  been  paid  his  fees  for  entering  ity  p«rtot. 
and  that  this  appeared  by  his  own  boolc ;  and  the  plaintiff  prayed  Cur.  that  it 
that  the  bail  might  be  entered,  and  fo  it  was  bf  order  of  the  Court  )^^^^^ 
in  Uiis  cafe,  and  between  other  parties.    RolU  Rep.  37a..  pL  27*  l^me  term 
Pafcb.  14  Jac.  B.  K.  Denbam  v.  Cumber*  la which  it, 

^  onght  to  hav« 

been  t  ntercd« 

K  k  4  ^  In 


4^4  7^i^' 

Td  J*  r**  ^'  ^"  ^^^fP^fi  ogainft  A.  and  B.  virSSl  waifir  the  defendants* 
jcantMov'  ^^  ^**  moved  in  arreft,  for  that  nt^  ba'tlwai  enttred  for  B.  For 
thatjuilg.  '  every  defendant  is  fuppofed  to  be  in  cuftodia  marefchalli ;  and  in 
met  in  this  cafe  the  venire  facias  was  to  try  the  ifliie  between  the  plain- 
was  rcfoir-  ^'^  *"^  ^^^  defendants,  whereas  B.  was  no  party  in  court,  there- 
cdtobe  fore  he  cannot  have  judgment,  and  it  appearing  that  there  w^as 
erroneous  no  fraud  in  the  plaintiff,  the  judgment  for  this  reafon  was  ar- 
if  Ld  refted  j  but  if  B.  had  appeared  at  the  luit  of  any  other  perfon  in 

Chindois  the  fame  term,  it  had  been  fufiicient.*  Poph.  145.  Trin.  16  Jac. 
▼.  Sculler.    B.  R.  Dennis  v.  Sir  Arthur  Manwaring, 

Executors  7.  An  executor^  xhokugh  fued  by  an  attorney  ofB.  R.  fliall  not  be 

ttatotrihall  compelled  to  put  in  fpecial  bail,  not  with  (landing  bis  priviUge  as 
not  find  fpe-  to  Other  perfons  fued  by  him;  and  upon  fearch  no  precedent 
ciai  bail,  could  be  found  where  fuch  pretended  privilege  had  prevailed.  3 
debtbcft*    BulA.  316,  317.  Mich.  I  Car.  B.  K.  Smale  v.  Warne, 

3000 1.  or 

more;  for  it  is  not  their  debt,  nor  (ball  their  bodies  be  liable  to  execution  for  it«     ^  BrcMml.  ^nj. 

Hill.  7   ]ac-  C.  B.  Anon S.  P.  that  they  fliall  never  ti&dxnore  than  common  bail.     Sid,  63. 

f\.  34.  Mich.  13  Car.  2.  B.  R.  inanota. 

8.  If  where  fpecial  ball  is  required^  the  plaintiff's  attorney  doth 
(before  any  bail  put  in)  deliver  a  declaration  to  the  defendants  at^ 
torney  (unlefs  it  be  only  to  (hew  fuch  a  caufe  of  adlion  as  re- 
quires bail),  he  Ihall  not  afterwards  compel  the  defendant  to  put 
in  good  bail,  but  common  bail  (hall  ferve.     1 ..  P.  K..  86. 

9.  After  the  roll  is  mar  kid  to  have  fpecial  hai!^  common  bail 
ought  not  to  be  filed  ;  but  if  the  roll  be  not  marked  for  fpecial 
bail,  nor  the  caufe  of  action  expreffed  in  the  writ^  common  bail  may 
be  entered  (Hill.  22  Car.  B.  K.);  for  nothing  appears  to  the 
Court  that  fpecial  bail  was  required,  and  then  common  bail  is  to 
be  filed  of  courfe.     L.  P.  R.  174. 

10.  In  cafe  againjl  baron  and  feme  the  feme  appeared^  but  the 
baron  would  not ;  and  bail  being  infifted  upon,  it  was  prayed  that 
(he  mi;rht  be  delivered  on  common  bail ;  but  Glyn  Ch.  J.  faid  that 
if  there  be  caufe  to  have  fpecial  bail,  flie  muft  lie  in  prifon  till  the 
hufband  appears  and  puts  in  bail  for  her  ;  for  (he  cannot  put  in  bail 
forherfcif,  (be  being  covert  baron.    Sty.  475.  Mich.  1655.  Attlee 

r   ^^5   ]  ^'  Lady  Baltinglafs. 

Special  hail        n.  An  cxecutor  of  an  executor  brought  debt  upon  bond  for  * 

jsorWy  dir-  2000 1.  and  upon  motion  that  the  plaintiff  mi^ht  accept  common 

ill  covenant,  bail,  bccaufe  the  bond  was  only  for  performance  of  covenants^^  the, 

I   Mod.  30.  Court  ordered  that  bail  (hould  be  accepted  according  to  the  breach 

^"^K  ^'  o/fiznedy  and  not  according  to  the  penalty.     It  was  held  in  this 

&M.Anon.     m  ^      ^  ,  j^/'i  ■  fir 

—In  J.  hi  cafe,  that  where  executors  are  dejendanti  they  need  not  find  Ipe- 
upon  Hhond*  cial  bail,  becaufc  in  auter  droit,  bid.  63.  Mich.  13  Car.  2.  B.  R, 
:X^;,":    Boothby  V.  Buller. 

no  hail  Hull 

be  giver  but  with  rcfpcd)  to  the  Vreachet,  and  the  damage  done  thereby ;  but  the  raeafure  of  thst 

(hall  be  takeu  from  the  plaintiff's  oath,     i  Salk.  100.  ph  11.  HiH.  9  W.  j,  B.  R.  Aaoo. 

But  fpecial       12.  Infcand.  magnatuM  the  Court  upon  motion  ordered  foe- 

btilwatcU-  y  <►  r  r.^ 
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eial  ball  to  be  given.    Rzym*  74.  Pafch.  15  Can  2.  B.  R.  The  t^a^md 
Earl  of  Stamford  v.  Goodall.  ^/^""^ 

laid  that  ia 

•  *  ,  ^  . .  •  fuch  cafe 

Vtii  is  iiotrvquirablt.  %  M«d.  <f  ^  Pafck.  ^  Car.  ft.  C.  B.  U.  Dorchtfter'i  Cafe. r i  Mod.  49. 

pi.  18.  Paith.  4  Aab.  B.  R.  the  Court  faid  it  was  refufed  in  Ld.  WhartoD's  Cafe. In  aaion  ca 

the  cafe  for  calling  a  ocrfon  of  quality  Vf6ore,  iy  ^bieb  Jhe  lojt  ber  mtrriage^  the  defendant  was  or- 
dered to  find  fpectal  bail.     Let.  39.  Trin.  15  Car.  %,  B.  R.  Anon. 

13*  The  defendant  >&^f^  goads  at  Braftl^  without  paying  the  Ana&Un 
cu^amSy  but  promtfed  to  pay  them  at  Lifion^  but  canu  to  England di'-  "^^-^^^ 
re£ily  without  touching  at  Lifbon,  and  offering  to  fell  the  goods  defendant 
here,  the  Portugal  ambajfador  complained  to  the  privy  council^  znA  firm/bff 
he  ftill  refufing  to  pay  them,  they  committed  him  ;  and  being  ""^'f^*  - 
brought  by  habeas  corpus  he  moved  to  |)e  bailed,  but  it  was  op«  oveftion 
poied,  becaufe  it  might  caufe  a  breach  between  the  2  crowns ;  but  wa<«  <^he- 
the  Court  inclined  that  he  (hould  be  bailed,  and  if  the  matter  ^^'j^^^^*** 
could  ^be  proved,  he  might  be  indicted,  but  they  prayed  time  to  (hould  he 
infpe^^  the  return  before  the  filing  it,  and  therefore  he  was  re-  difcharged 
manded.     Sid.   143.  pi.  23.  Pafch.  15  Car.  2.  B,  R.  the  King  ^P^^^om- 
V.  Indicalmois.  Thccauft 

^  came  in 

from  London  by  bahas  ctrpvs^  and  therefore  it  wai  infifted,  that  fpecial  bail  (hould  be  pat 
in  of  courfe;  but  Holt  Ch.  J.  held,  they  might  examine  into  the  caufe  of  adion,  how  it  came  thither 
by  habeas  corpus,  and  if  it  was  fuch  which  required  bail,  though  under  lol.  they  might  make  the 
defendant  put  in  fpecial  bail ;  but  if  the  a£lion  was  vexatious,  or  fuch  as  required  no  bail,  then  thcr 
woDid  dtfcharge  him  upon  common  bail.  It  was  urged  for  the  defendant,  that  what  he  did  with  rela* 
tion  to  the  (hip  and  cargo  was  as  judge  of  the  Admiralty  in  the  Weft-Indies,  and  therefore  no  reaforf 
why  he  fhould  be  held  to  bail ;  but  it  appearing  that  defendant  had  the  (hip  and  cargo  in  his  own  cuf- 
Cody,  which  was  intermeddling  further  than  his  office  warranted,  for  this  reafon  he  was  held  to  baiL 
I  Salk.  101.  Pafch.  1  Ann.  B.  R.  Lumley  v.  Quarry. 

14.  Cafe  for  affirming  that  he  was  of  full  age,  and  by  that 
means  had  borrowed  large  fums  on  mortgages,  when  in  fadlohe 
was  under  age ;  it  was  moved  that  he  might  put  in  fpecial  bail) 
but  denied  ;  for  fpecial  bail  Ihall  not  be  given  by  virtue  of  thejla^ 
tute  of  12  Car,  2.  cap.  2.  but  where  it  was  required  to  f^e  given  by 
the  rules  of  the  courts  and  the  ac  etiam  will  not  compel  fpecial  bail, 
unlefs  the  caufe  exprefsly  appears  to  be  for  real  value,  as  debt, 
trover,  &c.  but  where  fpecial  damages  may  arife^  as  in  this  cafe  or 
other  cafes  by  reafon  of  fpecial  declarations^  fpecial  bail  (hall  not  be 
required,  oid.  183.  Pafch.  16  Car.  2.  B.  R.  Chetwin  v. 
Vcnncr. 

1 5.  On  a  motion  to  hTLVcaJpecial  latitat^  viz.  with  an  ac^etiami  The  defen* 
where  the  party  intended  to  declare  in  trefpafs  only,  and  this  was    ^'^^^j^*!"* 
upon  a  furmife  that  there  was  z  great  mayhem^  the  Court  faid,  that  *J^*  Lt^tlt, 
upon  affidavit  thereof  they  would  make  one  with  an  ac-etiam,  it  was  moved 
and  fo  there  iOiall  be  fpecial  bail.     Sid.  276.  pi.  4.  Hill.  17  &  18  [or  fpecial 

ar.  2.  Anon.  affidavit 

tbatibf 
Oamfl  (^aOloM  was  hmttery  and  vmtndingt  and  tbat  the  plaintiff  bad fevfral^ovnd*  r     .^g    •> 

%M/iib  a  fuford  ;  it  was  at  firft  doubted  upon  the  ftatuce  of  13   Car.   • .  cap.  2.  but  after-    ••    ^         J 

wards  granted,  niii,&c.  Sid,  307.  Mich.  1%  Car.  :.  B.  R.  Roberts  v.  Slingfljy. Ibid,  the  rqwr- 

ttt  adds  a  nota,  that  it  feems  the  prpper  way  had  been  to  move  tor  a  fpecial  writ  upon  fuch  an  affida- 
vit and  then  they  may  require  fpecial  bail.-— ^It  waa  moTcd  ia  battery,  for  irutting  in  va  f^t  of 

joints ' 
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}tinu  t&«tthe  ptriy  tMxi  W  iicM  to  fpccial  bul,  batdewcd ;  md  Twifloi }.  hU  t&ea  ftUoir  dbe 
•Mrfc  citkt  coiurt.    Mod.  x.  pi.  5.  Mich.  11  Car.  2.  B.  R.  Anon. 

l6.  In  allcajis  where  precefs  maj  tjjiu  fordt  U  take  the  Mf  of 

the  perfon,  if  an  appearance  only  and  not  bail  is  reqmredt  there 

every  fuch  perfoa  muft  upon  an  arneft  caufe  coimnoa  bail  to  be 

filedy  which  is  an  appearance  upon  record.    L;  P.  R.  85. 

iBfhe  firft        17.  In  account  fpecial  bail  is  not  required,  but  otherwife  it  is 

Irtb^m*!*  '"  ^*'  ^  account ;  per  Broom.    2  Roll  Rep.  53.  Mich.  16  Jac, 

|cttcd«opuC   B.  R. 

■tbttiitochc^ 

aCUBD,  ycc  in  fpeciat  cafes  by  difcredon  of  the  Court,  he  fluU  find  biil,  ind  there  are  precedems  io. 

NoyzS.  Mich.  16  Jac.  by  all  the  prothonotariet,  Green  ▼.  Dickenfon.-— ^-In  account  no  fpccial 

Wit  is  to  be  found,  till  judgment  quod  computet,  and  cites  Noy  zS.  Ler.  }00.  Mich.  Z2  Car.  2. 

IL  R.  Reeves  ▼.  Gibfen.— Ibid.fay8it  wa»lbniied,  14&  15  Car.  %,  in  Cafe  of  Lewis  v.  Bailey. — 

sKeb^  ?35*pl«  64>  Hill.  19  &  20  Car.  x.  Lewis  v.  Bailey. Vent.  10;.  Mich,  zi  Car.  2.  B.  R. 

ilnoft.  ieems  to  be  S.  C.  of  Lewis  v.  Baily,  where  the  fpecial  bail  was  difchaiged,  and  faid  that 
if  the  plain tiffwou Id  have  fpecial  bail,  he  rouft  arrcft  the  defendant  again  in  an  aoion  tspoa  the  cafct 
— —  Z2  Mod.  579.  Mich.  13  W.  3.  Cudmore  y.  Ellis,  S.  P. 

Vent.  jif.  ig.  In  aftion  of  debt  againft  the  executors^  upon  the  fitrmife  of 
^^/^^  *  divqftavit^  defendant  was  held  to  fpecial  bail,  and  fo  ruled  upon 
li  R.  con.  motion.     Vent.  355.  Trin.  33  Car.  2.  B»  R.  Anon. 

•a  in  Cafe 

eCEatv.  Wichen.<— — >Upon  aflets  found,  znd.  z  Jrva/Uvfi  retatnted^  and  debt  brought  agaidlthc 
eactutur  on  the  judgment,  he  ought  to  put  in  fpecial  bail  $  per  tot.  Cur.  %  Show.  5j.  pi.  41. 
fki^h.  sx  Cv-  »•  B.  R.  Dingley  ¥.  Halfe« 

19.  Judgments  in  eje^hnent  againft  cafual  ejedors  fpr  want  of 

an  appearance  (hall  be  fet  afide,  and  reftitution  granted,  if  no  Imi- 

tat  hath  been /«^i  out  againft^ffor  common  hall  filed  for,  fuch  cafiial 

cje^r  or  nominal  defendant,  within  fourteen  days  after  fuch  ap^ 

pearance.    Trin.  4  W.  ic  M.  per  Cur,  L.  P.  R.  85. 

iWo|r.T9«.      20.  By  the  $1^  6lV.ii M.  cap.  ai.  (and continued  bv  j  Ann* 

.AnoZ^"    cap^  19.  and  made  perpetual  by  i  Geo.  x.  cap.   la)  it  was 

The  writ      ena^d  that  y^r  ^v^ry  pica  of  vellom  or  parchment  on  which  any 

and  return     eommon  bail  to  befiled^  an  which  any  bailjhall  he  writtenyflmll  pay 

kitooouru^  6iyf<WBj^  duty^  wSich  appearance  or  common  bail,  the  defendant  fiall 

and  acerU*   cawi  to  be  entered  orfiledy  within  eight  days  after  return  of  the  pro^ 

intc  from    ^efi  on  which  the  defendant  was  arrefted^  upon  penalty  of  ^L  to  he 

Jffic?^^  j^iW  /•  the  plaintiffs  for  which  the  Court  Jhall  immedtately  award 

MouDott      judgment* 

WiJwaa 

■Di  filed  within  S  days,  dec.  upon  which  a  motion  wu  made»  and  the  Court  ganre  judgacnti 
vlfi»'lrc* 

!]•  In  an  a£tion  upon  a  replevin  bondy  common  bail  fltall  be 
filed.  1  Salk.  99.  Trin.  xo  W.  3.  B.  R*  the  duke  of  Oimond  t* 
Brierly. 

22.  A£tion  againft  nuf/fer  of  a  Jhip  for  embezzHng  goaJk  he  had 
on  board,  and  he  was  held  to  fpecial  bail ;  but  if  it  were  for  sr«- 
gHgont  keepings  common  bail  would  have  done  i  per  Holt*  12  Mod. 
251.  Mich.  10  W.  3.  Anon. 

5  ^3-  De. 


23.  Defendant  Ihewed  the  compofitiw  a^,  and  that  the  plain-  LordRiym. 
tiflF's  debt,  according  to  the  compofxtion  he  had  made  with  the  S^J^^*^* 
left  of  his  creditors,  was  under  lol.  and  that  the  plaintiff  would  w!VAnon, 
be  bound,  though  a  nm-fuhfcriher  ;  yet  the  defendant  was  held  to  s.  p.  and 
fpecial  bail,  becaufe  non  conftat  that  the  plaintiff  will  be  bound,  g  **"  ^^ 
for  he  may  deny  the  abfconding  &c.  fo  that  this  would  be  to  dc-  r\-*6-    i 
termine  the  merits  of  the  caufe,  viz.  that  he  was  bound  by  the  according] vi 
compdfitton ;  aliter,  if  the  plaintiff  had  fubfcribed,  or  had  been  and  lie  may 
fumnmned  btfore  a  judge^  and  the  matter  had  received  a  determi.  "^«^*^*  <*«- 
luition.     I  Salk.  99.  pi.  7.  Mich,  lo  W.  3.  B.  R.  Anon.  fuWcribinj 

creditors 
i««rerealcitdltonw 

24«  In  anadlion  for  money  won  at  play,  Gould  &  Turton  were  riMod.29^ 
for  denying  fpecial  bail,  for  fince  the  plaintiff  plavcd  upon  tick,  ^*ca"'n^' 
they  would  not  help  his  fccurity;  but  per  Holt,  the  praftice  has  Cockr1n,sI 
'  been  otherwife,  and  the  contrail  if  under  lool.'  is  lawful,  and  Pandfeeme 
the  plaintiff  ventured  his  money  againft  it,  and  to  fay  they  were  ^'^f'S' 
not. to  better  his  fecurity,  would  as  well  prove  there  mould  be  no  ^  TnrSSS 
bail  in  an  indebitatus  affumpfit  &c,  i  Salk,  100.  ph  10.  Hill,  ^qwid;  iwt 
1 1  W.  3.  B.  R.  Anon,  "f  5''- 1- 

^  faidtthey  n^ 

veroughti* 
enter  into  the  merits  of  a  caufe  upon  aqueftion  about  bail ;  for  to  order  common  ball  upon  iiferitt  would 
Hur  a  man's  caufe  of  adioa»  and  no  man  ought  to  have  his  caufe  tried  with  difparagemcnt  upon  it^  an! 
though  this  may  be  for  money  won  at  play,  yet  it  was  a  lawful  contrad  which  the  a£t  of  parUa« 
inert  allowed  of,  and  no  man  ought  to  be  wifer  than  the  law;  and  this  was  giving  money  againft 
money,  for  which  indebitatus  aflumpfit  would  not  lie,  but  an  a^ion  upon  the  fpecial  contraft, 
and  to  fay  that  becaufe  he  depended  upon  the  defendant's  word  at  firft,  he  therefore  ftiould  hare 
no  fpecial  bail,  would  be  a  reafon  why  there  fliould  be  no  fpecial  bail  in  any  fimplc  contiaA* 
and  here  fpecial  bail  was  ordered;  and  it  was  faid  to  be  fo  ordered  in  lllct  cafta  in  te 
Common  Pleas, 

25.  One  fuinmoned  before  a  judge,  to  Jhew  caufe  why  common 
bail  fhould  not  be  taken,  did  notcome^  whereupon  a  day  was  given 
him" for  to  come,  or  elfe  that  common  bail  Ihould  be ;  he  comes 
before  the  day^  and  confents  to  common  bail,  which  was  accord* 
ingly  filed ;  and  at  the  day  came  to  make  oath  of  a  debt  above  I0?« 
but  per  Cur,  he  ought  not  to  be  received,  bail  being  regularly 
filed.     12  Mod.  324.  Mich.  11  W.  3.  Anon. 

26.  It  was  moved  to  have  leave  for  the  charging  of  M.  being 
a  prifoner  in  Newgate^  with  a  fcandalum  magnatum  &  ac*etiam 
billae  of  |0ol.  in  order  tahold  him  to  fpecial  bail,  for  faying  the 
D.  of  S.  was  a  cheat,  and  had  cheated  the  King  and  the  army; 
Holt  faidy  this  being  a  poor  man,  to  charge  him  thus  will  be  a 
perpetual  imprifonment  to  him,  and  fpecial  bail  has  been  often 
demanded  in  thefe  a£tioi>$,  yet  it  has  been  frequently  denied  $ 
but  he  wa^  ordered  to  find  two  that  would  fwear  themfelves 
worth  25I.  each,  and  himfelf  to  be  bound  in  lOoK  12  Mod. 
420., Mich.  12  W.  3.  Duke  of  Scholnberg  v.  Murrey. 

27.  It  has  been  held  once,  that  if  the  plaintij^  had  been  noX'- 
projfed  in  a  former  a^ion^  that  if  he  began  agam  he  ihould  have 

but 
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but  common  bail^  but  this  has  not  been  abided  hj ;  per  Cvr, 
12  Mod.  501.  Pafch.  13  W.  3.  Anon. 

28*  If  itpoH  examination  before  a  judge  one  do  nH  nutke  out  a 
gBodeaufe  of  a£iion^  common  bail  (ball  be  ordered  ;  per  Holt.  Ch. 
J.     12  Mod.  526.  Trin.  13  W.  3.  Taylor  v.  Brudon. 

29.  If  one  has  fevcral  caufes  of  a^iioTt^  each  whereof  is  too 
fmall  for  fpecial  bail,  he  cannot  join  them  to  enforce  fpeciai  bail ; 
per  Cur.     12  Mod.  527.  Trin.  13  W.  3.  Anon. 

30.  Per  Holt  Ch.  J.  when»  upon  conteft  about  common  or 
fpecial  baily  it  docs  appear  that  the  plaintiff  has  mi/conceived  bis 
n^yiony  and  that  if  any  action  lies  it  is  of  another  fort,  there 
common  bail  ought  to  be  accepted.  12  Mod.  579.  Mich  .13 
W.  3.  Anon. 

31.  Where  the  plaintiff  was  nonfuit  for  want  of  a  declaration^ 
and  aflerjL'ards  brought  another  anion  for  the  fame  caufe^  Holt  Ch. 
J.  faid^  be  had  known  it  held  by  the  Court,  that  he  fhould  have 
but  common  bail  10  the  (aid  adtion.  Ld.  Raym.  Rep.  679. 
Trin.  13  W.  3.  Almanfon  v.  Davila. 

r  468  ]  ^2,  A  prifoner  for  dtbtundtr  lOoL  was  difcharged hy  the  judfccs 
3  S^k.  56.  purfuant  to  the  late  ad,  and  afterwards  was  arrefled  for  a  fun 
J?';  5- ^-  ^'  above  lOo/.  Ruled,  upon  conference  of  all  the  judges,  that  he  mull 
^sdine'r.  put  in  fpecial  bail.  6  Mod.  301.  Mich.  1  Ann.  B.  R.  Cragget 
—If  Mod.    V.  Glover. 

S.  C.  ind 

Holt  Ch.  J.  conferred  with  the  judgei  of  C.  B.  and  Hiid  it  iecmed  doubtful,  becaufe  of  the  wonb 
In  cbe  ftatjte,  viz.  for  any  dsbt  whatfoever.  But  then  the  provifo  is  to  be  confidered,  which  in 
■fwided  that  no  man  fhall  be  difcharged  by  virtue  of  this  a^  if  he  ilands  charged  and  b«  indebted 
a!iove  lool.  Now  it  is  objetfled  that  this  (hall  be  applied  to  the  ift  difcharge  only  ;  but  he  faid,  it 
ought  to  be  applied  to  the  :d  difcharge  a$  well  as  to  the  ift,  for  he  that  is  a  id  tisae  difchai;g«d  is  aa 
m\\<.\\  difcharged  by  virtue  of  thl^  a£t,  as  he  that  is  difcharged  the  ift  time.  Befidcs,  H  was  the 
int-nt  ot  th:  a^^*  that  no  man  (hall  be  difcharpej  that  owed  above,  rod.  nor  can  the  difchaff^i^f  the 
ot.Ker  dcbu  be  a  difcharge  in  this  wherewith  he  never  was  charged. 

Though  ge-  33.  Special  bail  was  dented  xwfcandaU  though  the  words  were 
r^oQsiW  ^^'y  ***^»  ^"*^  implied  treafon.  li  Mod.  49.  pi.  i8,  Pafch.  4 
t^rd?nr     Ann.  B.  R.  Sir  William  Drake's  Cafe. 

fpe».ial  ball 

rijght  to  be  found,  yet  upon  the  circumftance  of  the  cafe  the  Court  may  order  it     Lev.  39.  Trio. 

12  Car.  1.  Anon. 

Tn  debt  on         34.  In  debt  brought  upon  a  judgment  in  B.  R.  pending  a  writ  of 
^ 'l!i""i'*'      ^^^^^  ^^  *^  Exchequer  Chamberi  bail  never  was  allowed.     10 
Cm  o:  er-     Mod.  16,  17.  Hill.  9  Ann.  B.  R.  per  Cur.  in  Cafe  o^  Goodwin 

ror,  the  y.  Godwin. 

C.->iirt  will 

dilVharge  the  defendant  upon  common  bail ;  per  HoU  Ch.  J.   But  Powel  J.  faid»  that  it  i^'ai  anciently 

oil)crwifc.     3  Salic.  55.  Pafch.  4  Ann.  B.  R.  Anon. 

It  bsil  be  im  tbt  trifrinal  affiott  in  cafe,  and.^<*Ar  ie  ^rotrgit  am  iheji/Jgmentf  no  bail  (haU  be  re* 
^jircd  ;  Aut  if  no  bail  in  the  origimti  aSiiotif  hut  a  writ  of  error  is  irougbt  upon  it,  mnd  then  debt  om 
thejudgment^  bail  (h;'.Il  be  given  in  the  a(ftion  of  debt  on  the  judgment,  notwithftanding  fuch  writ  of 
error.  Comyni's  Rrp.  k,^(..  pi.  2^5.  Trin.  9  &  10  Geo.  2.  in  Cafe  of  Wayman  t.  Wayman  ;  cited 
fcr  Mr.  Townihend  in  a  cafe  where  Ch.  J.  Eyre  confulted  Judge  Tracy  Hill.  13  Geo. 

35.   12  Geo.  I.  cap.  29./  I*    No  perfon  Jball  be  held  to  fpecial 

4  bail 


tail  upon  fiTij  proc'fs  ijfutng  9vt  of  dnf  fuperior  courts  where  the 
taufe  of  aclion  Jhall  not  fiviwnt  to  loL  nor  cut  of  any  inferior  court 
ivhere  cauje  of  ai^Jlon  fl)all  not  amount  to  40;.  And  in  all  cafei  where 
ihe  caufe  of  nation  Jhati  not  amount  to  loL  in  a  fuperior  court, 
or  to  40s.  in  any  infermr  court  (and  the  plaintiff'  Jhall  proceed  by 
way  of  procefs  ag^injl  the  perfon)^  he  Jhalt  not  arrcft  the  body  oif 
the  defendant,  but  fhall  ferve  him  perfonally,  within  the  jurifdic^ 
tion  of  the  courts  with  a  copy  of  the  procefs  \  and  if  fuch  defendant 
Jhall  not  appear  at  the  return  of  the  procefs^  or  within  4  days  after^ 
it  Jhall  ^^  Jawful  for  the  plaintiff  upon  affidavit  being  made  andfJed 
of  the  perfonal  fervice  of  fuch  procefs  (which  affidavit  Jhall  be 
filed  gratis)  to  enter  a  common  appearance,  or  file  common  bail 
for  the  defendant^  and  to  proceed  thereon^  as  if  fuch  defendant  had 
entered  his  appearance ^  or  filed  common  baiL 

36.  5.  2.  In  all  cafes  where  the  plaintiff* s  caufe  of  aSiion  fhall 
amount  to  1 0/.  or  40^.  as  oforefaid^  affidavit  Jhall  be  made  andjiled 
of  the  caufe  of  aSlion  (which  affidavit  may  be  made  before  any  judge 
er  commijjioner  of  the  court  out  of  which  fuch  procefs  Jhall  iffue^^  or 
^ore  the  officer  who  Jhall  ijfue  J'uch  procefs ^  or  his  deputy  )^  and 
ftiih  affidavit  \s.  over  and  above  the  fiarnp  duties^  Jhall  be  paidf 
a  fid  no  morcy  and  the  fnm  jpccified  in  fuch  affidavit  Jhall  be  indorfed 
tn  the  back  of  fuch  writ  or  procefs^  for  which  fum  Jo  indorfed^  the 
Jheriff^c,  Jhail  take  baily  and  for  no  more ;  but  if  any  writ  or  pro^ 
cefs  Jhall  iJfue  for  1 0/.  or  upwards^  and  no  affidavit  or  indorfement 
Jhall  be  made^  as  aforejaid^  the  plaintiff  Jhall  not  proceed  to  arrejl  the 
body  of  the  defendant^  but  Jhall  proceed  in  like  manner^  as  is  by  this 
a^  dire^ed  in  cafes  where  the  caufe  of  action  does  not  amount  to  xo/. 
$r  40J.  as  aforefaid. 

38.  In  adtion  o^  debt  upon  a  judgment^  ivherein  above  iol,  had  [    469  J 
been  recovered^  the  queilion  was,  whether  the  defendant  fliould 

be  obliged  to  put  in  bail  ?  The  Court  were  of  opinion,  that  if 
there  was  bail  in  the  original  a^ion^  then  no  bail  is  required  in  the 
atSiion  upon  the  judgment,  but  if  no  bail  in  the  original adtton^  then 
bail  is  to  be  put  in  where  the  debt  is  above  10/.  and  an  affidavit 
made  thereof  according  to  the  late  ad  of  parliament.  Kep.  of 
Pra<a.  in  C.  B.  32.  Hill.  13  Geo.  1.  Jackfon  v.  Duckett. 

39.  On  a  motion  for  a  common  appearance,  the  plaintifiTs  affi^  Barnes's 
davit  fet  forth,  that  the  defendant  entered  the  plaintiff* s  hop-ground^  ^^^^  ^^ 
and  did  take  and  carry  away  Jeveral  looo  of  hop  pole s^  to  his  da*  s.  c!  i 
mage  20I.  The  Court  faid  the  zSt  of  parliament  did  not  diftin-  s.  P.  and 
guifli  aaions,but  that  the  plaintiff  might  hold  to  bail  in  trejpafsy  J^g^J^J*!^" 
as  well  as  in  any  other  a£lion.  Rep.  of  Pradt.  in  C.  B.  io6.  his  hop- 
Trin.  7  Geo.  2.  Cook  v.  Sankey.  pUuis;  per 

'  '  Cur.  the 

plaintiflfis  the  proper  pcrfon  to  fwear  to  his  damages  by  the  a£tof  pailiament,  but  no  rule  w;^*  mode* 

40.  In  an  a£!ion  of  covenant  brought  by  patentee  of  Drury-Lane 
play-houfe  againft  defendant,  for  not  performing  dances  upon  the 
ftage  according  to  articles,  vfhcxthy  plaintiff  fwore  himfelf  damni  * 

fid  xoo/.  defendant  moved  in  the  Treafury  for  a  common  appear- 

ance^ 


4^9  ^i^ 

tncci  but  did  not  obtain  a  nik,  the  pbuntiflr  having  f^^ofn  t6  k 
certain  damage.  Barnes's  Noces  in  C.  B.  57.  Pafch.  8  Geo.  2# 
Fleetwood  v.  Poidcr. 

4f  •  AOun  was  brought  ic^  a  kafi  JaUi  in  I727»  far  2  juvrrx 
rmf  iW  fittce  the  jtmr  17339  «/£#«  defendamt  hcame  a  bankmpi. 
Defendant  moved  for  a  common  appearance,  and  produced  his 
certificate  allowed^  confirmed  and  inroUed.  Upon  hearing  cotndel 
on  both  fides,  neither  the  pofleffion  nor  the  legal  intereft  of  the 
cftate  being  in  the  defendant,  a  common  appearance  was  ordered 
to  be  accepted.  Barnes's  Notes  in  C.  B.  6o.  Pafch.  8  Geo.  %• 
Cantrel  v.  Graham. 

42.  In  an  adion  of  debt  upon  bond  attefied  by  am  witnefs  an/f^ 
plaintiff  had  been  nonfuited  on  non  eft  faSfum  pleaded,  the  witneis 
not  making  fufficient  proof  of  the  execution  of  the  bond.  Plain* 
tiff  brought' a  new  althn  on  the  fame  bond.  Defendant  moved  for 
a  common  appearance,  and  obtained  a  rule  to  (hew  caufe,  which 
was  difcharged  on  hearing  counfel  on  both  (ides.  Note,  eUfendant 
did  not  in  his  affidavit  deny  the  execution  of  the  bond.  Barnes's 
Notes  in  C.  B.  68.  Pafch.  10  Geo«  2.  Harris  v.  Roberts. 

43.  Plaintiff  made  affidavit  that  the  defendant  had  feixed  and 
detained  bis  Jbip  to  bis  damage^  and  a  capias  ad  refpandendum  was 
tbereau  indorjedfar  bail  without  a  judge* s  order.  Rule  for  common 
appearance,  and  fuperfedeas  was  made  abfolute  ;  for  the  damages 

'  in  this  cafe  are  uncertain^  and  the  plaintiff  was  not  entitled  to  bail 
without  a  judge's  order.  In  debty  affumpfit^  trover^  bail  is  of 
courfe  ;  but  in  trefpafs  and  detinue^  at  dilcretion ;  for  wardsj  no  bail, 
un]c(s  fiandcr  of  title.  Barnes's  Notes  in  C.  B.  78,  79.  Le.  Writ 
V.  Toichcr. 
Kanies^s  44.  An  adiou  was  brought  for  a  maUcious  profeaetion  for  for* 

C?b!  ^n\      ^'^*     ^V^^  ^"  affidavit  the  plaintiff  had  obtained  a  judge's  order 
SX.and  the  for  holding  the  defendant  to  bail  for  200I.    The  defendant  being 
rule  wofs       arrefted  and  held  to  bail  accordingly,  applied  to  the  iudge  who 
lude  abfo*    made  the  order ;  the  judge  not  &mg  folly  fatisfied,  direSed  the 
defendant  to  apply  to  the  Court ;  whereupon  he  moved  to  be  dif- 
charged on  enter  i  ng  a  common  appearance,  and  by  affidavits  ihewed 
that  the  plaintiff  was  acquitted  on  a  flaw  in  the  indiSlment^  and  net 
on  the  merits.    Per  Cur.    Let  the  plaintiff  (hew  caufe  why  a 
common  appearance  ihould  not  be  uken.     Rep.  of  Prad.  in 
C.  B.  148.  Pafch.  II  Geo.  2.  Rufhell  v.  Gately. 

45.  Mfion  was  broughty^r  50/.  penalty  given  by  adl  of  parliament 
far  defendants  praStifing  as  an  attorney j  mt  being  duly  admitted^ 
r  A^Q  1  wherein  the  defendant  was  held  to  bail.  Rule  to  fliew  caufe 
why  common  appearance,  and  fuperfedeas  was  made  abfcdute. 
This  is  for  a  fine  or  amercement,  and  is  in  the  nature  of  a  qui 
tarn.  Barnes's  Notes  in  C.  B.  80.  Hill.  12  Geo.  2.  Whitting- 
ham  V,  Coghlan* 
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(K)  In  what  Cafes.     By  what  Perfons  Bail  mud 

be  given. 

1.  T  TPON  plene  adminiftravit  pleaded,  judgment  was  agunft 
^  an  executrix.  She  brought  error.  It  was  moved  that  flic 
ihould  not  have  a  fuperfedeas  to  (lay  execution  without  putting 
in  fureties  upon  the  ftatute  of  3  Jac.  cap.  8.  But  refolved  that 
this  cafe  is  out  of  the  ftatute  ;  for  where  the  execution  fliall  be 
of  the  goods  of  the  teftator,  and  damages  only  de  boms  propriis^  it 
was  unreafonable  that  the  party  fliould  be  enforced  to  nnd  fureties 
to  pay  the  entire  condemnation  with  his  own  goods.  ^Cro.  J. 
350.  pi.  2.  Mich.  12  Jac.  B.  R.  Goldfmith  v,  Piatt. 

a.  Judgment  in  debt  en  a  bond  was  given  againft  an  adminl'  'SV«f<n«Hr-. 
flrator^  who  pkaded  plene  admintjiravit.     It  was  refolved  per  tot.  ^^'JT'  ^^ 
Cur.  that  he  Ihail  not  be  compelled  to  put  m  bail  upon  the  3  Jac.  i  •  ^od  baU  t» 
cap.  ^.  on  a  writ  of  error  by  him,  and  a  fuperfedeas  was  award*  ufwer  the 
ed  for  the  execution.     Cro.  C.  59.  pi.  3.  Hill.  2  Car.  in  Cam.  ^J{JJ^^*|i. 
Scacc.  Sir  H.  Mildmay's  Cafe.  in  theftat. 

3  Jac.Wt 
by  13  Car.  %.  cap.  2.  hfi  (hall  find  bail  to  anfwtr  dwhU  coflt,  if  found  agaisft  him  ;  faid  per  Twifdea 
J.  to  have  beea  fo  adjudged.     Sid.   i8}.  S.  P.  becaufe  they  are  only  named,   and  it  it 

ftt  their  ttuH  deit.     LtCt.  Rep.  3.  Hill.  2  Car.  C.  B.  ciud  by  Hcjidon  as  adjudged  in  B.  R.  iCni^ 
V.  Weather. 

3*  Scire  facias  againft  an  adminiftrator  upon  devajlavit  al-  s.  P.  per 
leged,  and  judgment  de  bonis  propriis^    whereupon  he  brought  ^^*  oJ^tcn 
error.     Per  tot.  Cur.  he  fliall  find  bail,  becaufe  being  charged  TriiL^i'3 
here  de  bonis propriis^  it  is  not  like  the  cafe  where  an  adminiftrator  Oar.z.  B.R. 
is  charged  de  bonis  teftatoris  ;  but  here  it  is  as  if  he  were  charged  ^^^cwiit 
iaproprio  jure,  and  is  not  like  Mildmay's  Cafe,  nor  Goldfmith 's  would  not 
and  Piatt's  Cafe.     Lev.  245.  Trin.  20  Car.  2.  B^  R.  Fitzwil-  agree  Aat 
liams  V.  Moor.  JIToum'u'^ 

held  to  bail 
upon  liyrmife  of  a  devaftavit.     Vent.  jlt.  Mich.  29  Car.  2.  B.  R.  in  Cafe  of  Ent  v.  Withers. 

But  ibid.  3^5.  Trtn.  33  Car.  2.  B.  R.  Aaon.  in  debet  aaddetinet  the  defendant  was  held  to 

ijpecial  bail  on  fuch  furmife,  and  fo  ruled  upon  motion. 

In  debt  againft  an  executor  on  a  judgment  fuggefting  a  devaftavit,  he  (hall  give  bait ;  for  there  the 
aaioo  is  in  the  debet  and  detinet.     i  Saik.  98.  pi.  4.  Mich.  8  W.  3.  fi.  R.  Page  r.  Ptice. 

4*  If  executor  finds  bail  in  an  inferior  courts  and  afterwards  the  BucS.P.re. 
caufe  is  removed  by  habeas  corpus^  he  (hall  find  bail  in  the  fuperior  [^[7^^  a^ 
court.     Lev.  245.  Trin.  20  Car.  2.  by  Twifden  J.  k  be  gene. 

rally  ufed 
that  when  a  caufe  is  removed  by  hab.  corp.  to  find  bail  in  ail  cafes  where  bail  was  found  in  the 
inferior  court*  yet  this  fliall  not  extend  to  the  cafe  of  an  executofi  where  the  caufe  does  not  re- 
ouire  fpecial  bail  by  the  courfe  of  this  Court,  unlefs  in  cafe  of  a  devaftavit.     Lev.  268.  Trin.  x  c 
Car.  2.  B.  R.  Caftle  v.  Wilier.^— —^— Sid.  418.  pi.  i.  S.  C  ruled  that  common  bail  fliouId  be  ac- 

ctpted ;  by  all  the  Court,  contra  Twifden  and  Lacy,  fccondary. 2  Keb.  512.  pi.  4.  S.  C.  ac* 

cordin^y  per  Cur. 

An  txecutor  being  fued  in  an  inftrhr  ceteris  put  In  Jptcial  bail.     The  tanfe  ^uat  rennved  into 
C  B«  by  bak,  cor^^    The  Court  held  he  ihall  put  ia  bul  to  appear  to  a  new  origipal  within  %  tcra^ 

but 


470+  ^afl' 

%ut  Dotaftery  nor  to  pay  the  conilemttttion  money,      i  Salk.  98.  pi.  4-  Mich.  8  W.  5.  B.  R.  Page  ^* 

Price. And  i'old.  fays  that  Trin.  ii  W.  3.  in  B.  R.  it  was  held  by  Holt  Ch.  J.  that  in  j// 

€Aufet  removed  by  tab.  corf,  the  defendant  (ball  find  fpecial  bail»  exce^^t  in  the  cafe  of  an  ezecmor. 

EsecQtor,  adminiftrator,  or  heir  iball  not  find  hail ;  for  they  ought  not  to  haTC  been  held  to  faal. 
lelc»w»  the  debt  not  being  their  own.     G.  Hilt,  of  C.  B  31. 

t  47^  D      5*  ^  fitm  covert  feakd  a  bond.   Afterwards  (he  was  a r reded  and 

carried  to  prifon  ;  -but  upon  affidavit  made  that  {he  was  covert,  and 

entering  her  appearance,  the  Court  difcharged  her  without  bail. 

Freem.  Rep.  210.  Trin.  1676..  Lady  Thornborough's  Cafe. 

a  Jo  82.  6.  Debt  in  London  againji  the  defendant  as  heir.      The  caufe 

^jL^*  '^*     being  removed  into  B.  R.  the  queftion  was,  whether  he  (hould 

brought  on    P"t  ^^  '•ail  here,  as  he  muft  have  done  in  London,  where  they 

anobiiga-     compel  heirs  and  executors  to  find  bail;  but  fpecial  bail   was 

tion  made     j^njed  to  be  found  in  this  cafe.     2  Lev.  204.  Mich.  29  Car.  2. 

ther^and       B.  R.  Lawrence  v.  Blith. 

tlie  Court  ordered  only  common  bail. — sKeb.  S'33.  pi.  3.  S.  C.  ordered  accordingly,  and  the  fpecial 

bail  difcharged. 

An  beir^fued  as  fucby  (hall  no  more  be  held  to  fpecial  bail  than  an  executor  {  per  Cur.     12  Mod. 
511.  Pafch.  13  W.  3.  Anon. 

7.  An  executor  or  adminiftr^tor  (hall  not  be  held  to  fpecial 
bail,  becaufe  the  demand  is  not  on  theperfon^  but  in  rem^  viz.  the 
aflets  of  the  deccafcd,  unlefs  there  be  a  devaftavit  fuggefted.    G. 
Hift.  ofC.  B.  30,31. 
Cumb.  206.       8.  In  debt  en  a  judgment  againji  an  executor ^  the  executor  fball 
Pafdi.  «;  w.  j^^j  py^  jj^  fpecial  bail  upon  ^fuggejiion  of  a  devajlceuit  \  but  where 
B.  R.  Du-    upon  fuch  judgment  execution  is  taken  out,  and  ^e  Jberiff  returns 
bray's  Cafe,  a  devajlavity  he  fhall  put  in  fpecial  bail  upon  an  adtion  of  debt  as 
s.C. accord-  ^bove  5  but  in  the  other  cafe  common  bail  fhall  fcrvc.     Carth 
Lft^Rep.3.  264.  Hill.  4  W.  &  M.  B.  R.  Dupratt  v.  Teftard. 

S.  p.  cited 

to  have  been  adjudged  accordingly  in  B.  R.  in  Cafe  of  Knight  ▼.  Weather. 

g.  Where  an  executor  h  fued  in  the  detinetf  as  he  muft  upon 
the  contrails  of  his  teftator,  he  ihall  not  put  in  fpecial  bail ;  but 
he  muft,  if  he  is  fued  on  his  own  bond  or  contradf.  3  Salk.  57. 
pi.  14.  Page  v.  Price. 

IC.  A  motion  by  an  out-pevfioner  of  Chelfea ^College  for  a  com- 
mon appearance,  fuggciting  that  he  is  a  foldter,  and  within  the 
a£l  5  Geo.  2.  cap.  .  for  preventing  mutiny  and  defertion,  was 
denied  \  and  the  Court  held  the  defendant  no  foldier  within  the 
meaning  of  that  ftatute.  Rep.  of  Prad.  in  C.  B.  77,  78.  Mich. 
6  Geo.  2.  Bowler  v.  Owens. 

1 1.  Debt  upon  a  judgment  was  brought  againji  a  foldier.  The 
original  aSiion^  in  which  the  judgment  had  beei)  recovered,  was 
for  a  debt  under  10/.  The  defendant  being  held  to  bail,  it  was 
moved  to  fee  it  afide;  but  the  Court  faid  the  a6^  of  parliament 
for  preventing  mutiny  &c.  intended  the  debt  that  was  due  at  the 
time  of  holding  to  bail,  and  this  being  an  aftion  of  debt  on  a 
Judgment  for  upwards  of  icl.  though  the  original  caufe  of  a&ioa 


diJ  not  amount  to  fo  much,  is  not  within  the  intent  of  the  aft, 
and  fo  denied  the  motion.  Rep.  of  Pradl.  in  C.  B.  89.  Pafch.  6 
Geo.  2.  Nichols  &  al,  v.  Wilder. 


(L)     Taken.     By  whom, 

I»   3  i^.  7.  cap.  3.  n^WO  juftkes  (i  quor,)   have  power  to  let  to  Onejuftict 

^    ball  perfom  bailable  by  law^  until  the  next  "l^^^^JJ^ . 
quarter-fejjions  or  gaol  delivery^  and  /hall  there  certify  the  fame  on  ^mijdemeanor 
fain  of  lol,  and  the  fher  iff  and  all  others^  having  the  cujlodyoffraols^  '»  arpearat 
Jhall  certify  the  names  of  all prifoners  in  their  cuftody  to  the  jujlices  of  ^^^J^^^^Z 
gaol  delivery  at  their  general  gaol  delivery  j  on  pain  to  forfeit  5/.  3  h.  7  .'cap. 

s'.  extendi 
only  to  cafes  of  felony  where  two  juftices  are  required  where  bail  is  taken  ;  per  Cur.  MS.  Cafet 
3  Ann.  Anon. 

2.  By  I  ^  2  P.  £sf  -Af.  cap.  13.  Bail  for  felony^  or  fufpicion  [  472  ] 
thereof  y  mujl  be  taken  in  openfejjtons^  or  by  7.  jujlices^  whereof  one  to  be 
of  the  quorum^  being  both  prejent  at  the  time  offuch  bailing  ;  provided 
that  jujlices  of  peace y  and  coroners^  within  the  city  of  London  and 
county  of  Middlefex^  and  in  other  cities j  boroughs^  and  towns  corpo- 
rate  within  this  realm  and  Wales^  Jhall  within  their  feveral  jurif- 
di^ions  have  authority  ta  let  to  bail  felons  and  prifoners^  in  fuch  man^ 
ner  and  form  as  they  have  been  heretofore  accujiomed^  this  aSf  or  any 
thing  therein  contained  to  the  \ontrary  mtwithjlanding. 
•  3.  It  feems  th?ittio  jujlice  of  peace  could  have  bailed  any  one  for 
felony  before  the  ftatuceof  i  R.  3.  cap.  3.  which  was  made  void 
by  3  H.  7.  cap.  3.  For  before  this  he  ought  to  have  been  bailed 
by  the  (herifF,  or  other  keeper  of  the  prifon  where  he  was  in  ward, 
or  by  the  conltable^  and  by  no  other  officer,  unlefs  juftices  of 
B.  R.  juftices  in  Eyre,  or  jultices  of  gaol  delivery.  Foph.  96. 
pi.   1.  Trin.  37  Eliz.  Anon, 

4.  An  a^ion  was  brought /;;  the  Court  of  Nottingham^  and  a  ^pon  p/aht 
capias  was  awarded  to  the  ferjeant  and  olTicer  of  the  faid  Court,  fe^^'^ 
who  arrcfted,  and  committed  him  to  Nottingham  prifon^  and  the  London, and 
prifoner  offered  the  mayor  of  Nottlnghayn^  keeper  of  the  faid  gaol^  a  frece^t  to 
fureties  &c.  to  appear  at  the  next  Court  to  anjwer  the  plaint  I ff"\n  the  '^'A/^'^"'' 

/••I      /-»•  T*^        »«^.    »i  I      r        •       n       111  I  T*       I  toarrelcone, 

faid  action.    It  was  obje^ied^  that  the  Juretus  Jhould  have  been  offered  rht  fureties 
to  the  ferjeant ;  fed  nori  allocatur ;.  for  the  ferjeant  is  but  an  in-  <hali  be 
ferior  officer,  and  though  the  mayor  is  judge  of  the  Court  in  fome  o^"^/"^ 
refpevSts,  yet  he  may  be  an  officer  for  keeping  the  gaol,  and  there  the  (hcrlffs, 
he  is  not  the  only  judge,  but  the  flieriff's  alfo,  and  the  prifoner  and  this  it 
being  in  prifon  under  him,  it  is  proper  to  ofFer  fureties  to  him.  courfc'^^c" 
And  when  the  party  is  brought  to  the  gaol  he  is  under  the  mayor's  Cur.lbid!*— 
cuftody,  and  not  of  the  ferjeant's.    Cro.  E.  76, 77.  pi.  36.  Mich.   S.  P.  ifi  an 
39  &  40  Eliz.  B.  R.  Gabriel  v.  Clerke.  jfj- ^  .^ 

I.ynn,  the 
Bail  itz%founa  before  the  ferjeant  ^  and  though  it  was  alleged  to  be  fo  iont  fecund vm  confuetttdin^m 
v///<r,  yet  it  was  held  per  tot.  Cur.  not  to  be  good  ;  for  tlie  bail  being  nuuerof  record  car.noc  bs 
V<>L.1IU  1' 1  iouad 
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found  before  any  but  the  judge  of  the  Court;  but  the  bail  for  appearance  only  mzy  he  Uk:n  by  tto 
ferjeant.     Cro.  J.  94.  pi.  zi.  Mich.  3  Jac.  B.  R.  Loffe  f.  Kelbridge. 

p^\"^'  5.  A  rule  was  made  and  agreed  per  tot.  Cur.  to  be  entered  in 

Can  B  *R.  Court,  that  for  the  future,  no  bail  (hould  be  taken  upon  any  audita 
faidtobethe  querela  to  be  allowed,  but  only  in  open  Courts  and  not  otherwife, 
courfe  of  qj-  in  any  other  manner.  Bum.  140.  Tiin.  o  Jac.  in  Cafe  of 
the  Court.     Torrey  V.  Adey.  ^  ^  ^ 

6.  The  King's  Bench  may  bail  if  they  pleafe  in  all  cafes ;  but 

C.  B.  muft  remand,  if  thecaufe  of  imprifonment  returned  be  juft ; 

per  Vaughan  Ch.  J.  Vaugh.  157. 
Bail  Im  er,  J.  4  W'.  ^  M.  cap.  4./.  I.  fhe judges  ofB.  R.  or  C.  B.  oran^ 
hewt^n  ^^  ^f  '^'^  refpi£fivelyy  whereof  the  Ch.  J.  to  he  OMy  and  the  barons 
before  a  of  ths  coif  of  the  Exchequer^  or  any  two  of  them^  whereof  the  Ch. 
commiOion-  Boron  to  be  one^  may  by  commijjions  under  the  feals  of  the  refpeSive 
country.  Courts^  impowcr  perfons,  other  than  attornics  and  folicitors,  ia 
Barnes's  all  the  counties  of  England  and  Wales,  and  town  of  Berwick,  to 
r**  R*  "\  take  recognizances  of  bails  in  a£lions  depending  in  the  faid  Courts^ 
Mich.  \  z  '^  manner  as  thejuflices  and  barons  havt  ufed  to  take  thefanu^  which 
Geo.  2.  in  recognizances  Jball  he  tranfmitted  to  Jome  of  the  juflices  and  baronsy 
f  *Ib'^^  tt/Atf  upon  affidavits  of  the  du^  takings  Jhall  receive  the  Janu  upon 
and  D<^***"  payment  of  the  ufual  fees^  which  recognizance  Jhall  he  of^  like  effiS^^ 
on  the  de-  as  if  it  were  taken  de  bene  eJjTe  before  any  of  the  faid  jufiices  or 
JI'^  °^  barons^  for  taking  cf  which  recognizances  the  perfons  impoweredfitall 
^^^'       receive  2x. 

8.  5.  3.  Any  judge  of  aflife  may  take  fuch  recognizances^  which 
Jhall  be  received  without  oathy  upon  payment  of  the  ufualfees.    , 

[473  ]  (M)  In  Inferior  Courts,  and  upon  removing  Caufes 

thence. 

1.  TF  a  man  arrefled  in  franchife  fues  writ  of  privilege^  and  re- 
•*•  moves  the  body  and  the  caufe^  and  after  does  not  come  to  prov^ 
hiscaufe  of  privilege^  the  plaintiff  in  the  franchife  may  have  pro- 
cedendo, and  therefore  it  feems  that  there  Unc firji  fureties  remain  \ 
contra  if  he  had  been  difmtjfed  by  allowance  of  the  privilege^  for  then 
his  furetles  arc  difcharged  j  but  it  feems,  that  when  they  remove 
the  body  and  the  caufe,  they  do  not  remove  any  furetics,  but  then 
there  is  not  any  record  againft  them,  and  then  it  feems  that  the 
priwleoe  being  allowed  the  furcties  are  difcharged  ;  contra  where 
the  privilege  is  not  allowed  ;  for  then  the  prifoner  and  the  caufe 
was  always  remaining  with  thofe  of  the  franchife.  Br.  Proce- 
dendo, pi.  13.  cites  31  H.  8. 

2.  VVhere  a  caufe  is  removed  by  habeas  corpus,  it  Js  the  courfe 
of  C.  5.  to  take  recognizance  of  bail  before  an  a^lion  brought  \  and  the 
Court  faid,  they  ought  to  take  notice  of  the  courfe  of  C.  B. 
Cro.  J.  98.  pi.  28.  Mich.  3  Jac.  B.  R.  in  Cafe  of  Hargravc  v. 

Rogers. 

>  Bail 
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}•  ^ail  was  given  in  an  inferior  courts  and  upon  an  habeas  Cro.  j.  203. 
corpus  brought,  Popham  Ch.  J.  took  bail.     Afterwards  a  proa^  tr'ul^u 
dindo  was  awarded^  and  judgTrunt  againft  the  principal  in  the  infe-  s!  c.  «*  ' 
rior  court,  which  was  affrmed  on  a  writ  of  error^  and  upon  a  fci.  foJ.vc^i  *«* 
fa,  againft  the  hailbelow^  it  was  adiudged,  that  they  were  difcharged^  ^jjin*?  ^^ 
although  the  hail  taken  by  the  C6,  J.  was  not  pled^  for  that  could  not  *^'  *"^  ^' 
be  till  the  term.     But  it  was  agreed  by  all,  that  if  the  procedendo 
bad  been  delivered  to  thejheriffbefore  the  taking  of  the  bail  ly  Popham 
it  would  have  been  a  fuperiedeas  to  the  iirft  writ)  and  the  bail  in 
the  inferior  court  mu^  have  flood*     Yelv.  120.  Hill.  5  Jac.  B.  R. 
Fcrncly  v.  Fawfet. 

4.  oci.  fo.  againil  the  defendant,  being  bail  in  an  inferior  courts  Mo.  836.pl. 
who  pleaded,  that  after  the  firft.a£lion  brought,  and  bail  put  in,  the  "B^uni^"^ 
caufe  was  removed  by  hab,  corp.  into  B.  R.  and  bail  put  in  there  and  s.  C.  adl 
accepted^  and  afterwards  the  caufe  was  remanded  by  procedendo,  judged  ac- 
and  then  judgment  given  againft  the  principal.     All  the  Court  for^herc'it 
held  the  bail  in  this  cafe  charged,  for  v/hen  the  record  is  remanded  is  gnmted  in 
by  procedendo,  it  is  as  if  it  never  had  been  removed,  but  if  it  be  ^^^  ^^>»^ 
removed,  and  bail  fled  in  this  Courts  and  afterwards  in  another  term  j"^  ^^ 
it  is  remandedy  there  it  is  otherwife,  for  there  the  Court  is  poilefled  "cord*" 
of  the  caufe.     Cro.  J.  363.  pi.  25.  Mich.  12  Jac.  B.  R.  Befton  made  of  the 
V.  Buller.  --'^l 

cord. 
Roll  Rep.  64.  pi.  10.  Chefton  v.  Bunn,  S,  C.  adjudged  accordingly,  and  execution  awardcd.^-*-^- 
Z  Bulft.  2S6.  GeftoD  V.  Buller,  S.  C.  adjudged  accordingly. 


5.  In  all  cafes  but  that  of  devaflavit^  where  bail  is  found  below 
in  an  inferior  court,  and  the  caufe  is  removed  by  hab.  corpus, 
fpecial  bail  fhall  be  found  here,  though  the  caufe  of  a^ion  be  of  a 
UJsfum  than  fpecial  ball  by  the  courfe  of  the  Court  ought  to  be  found 
for\  per  Cur.  Lev.  268.  Trin,  21  Car.  2.  B.  R.  in  Cafe  of 
Cattle  V.  Wilier. 

6.  If  an  habeas  corpus  be  returned  into  any  of  the  Courts  above, 
though  the  fum  be  under  lol.  they  will  hold  him  to  bail,  that  fo 
the  plaintiff  may  not  be  in  a  worfe  condition  than  he  was  below, 
where  the  defendant  was  held  to  bail.     G.  Hift.  of  C.  B.  31. 

7.  Debt  for  99i.  upon  a  plaint  levied  in  an  inferior  court,  and 
bail  put  in ;  afterwards  the  caufe  was  removed  by  habeas  corpus 
into  B.  R.  and  there  ^^  plaintiff  declared  as  in  debt  upon  a  bond  for 
6/.     The  queftion  was,  whether  the  bail  put  in  here  upon  a  • 
habeas  corpus  fhould  be  liable  ?  and  adjudged  that  they  jhould- 

not,  for  it  was  another  caufe  of  aSion  than  that  to  which  they  [   474.    1 
were  bail.     3  Salk.  55,  pi.  1.  Hill.  5  W.  3.  B.  R.  Wyatt  v. 
Evans. 

8.  If  a  man  is  arretted  in  an  inferior  jurifdi£tion,  bail  out  of^^^reafon 
the  inferior  jurifdi^iion  will  not  do,  bccaufe  there  procefs  cannot  "^H  *^*  ?** 
reach  fuch  bail;   per  HoItCh.  J.     12  Mod.  643.  Hill.  13  W.  3.  lu  c^fcVa'U 
in  Cafe  of  Crofs  v.  Smith.  •biiged  &> 
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put  in  bail  ij,  tJbat  tbtlr  jurlfdiSiioM*  ^fi»g  confined f  tbey  cannot  follow  the  debtor  out  of  tbar  jmrif^ 
diQion ;  therefore  they  have  always  (In  the  leall  pledges)  put  in  bail  that  live  within  their  own  pre- 
cindttt  and  where  it  is  otherwife  it  would  be  improper  to  give  caution,  and  therefore  it  becomes  here 
neceflary  that  bail  (hould  be  given  in  all  cafes.     C.  Hift.  of  C.  fi.  31. 

I  Salk.  I o T .  g .  Xhe  defendant  condemned  a  Jhipfor  want  of  being  regtfterei  in 
but  bccauf^  England^  ana  plaintiff  bi^ought  trover  and  convcrfion  in  London^ 
n  appeared  which  was  removed  by  habeas  corpus.  Holt  Ch.  J.  faid,  that 
that  the  de-  though  it  was  Upon  a  habeas  corpus,  they  might  inquire  into  the 
thMhT  and  ^^^^^  ^^  a£lion,  and  if  they  faw  occafion,  order  fpecial  bail ;  for 
cargo  in  hi»  Otherwife  the  inferior  court  might  be  made  ufe  of  to  oppre& 
own  cufto-  peoj^le,  by  laying  gfeat  avSlions  upon  them  there,  and  here  if  the 
dy,  which^  defendant  has  a(^ted  as  judge,  and  the  matter  was  within  his  cog- 
terroeddiing  nizance,  his  fentence,  whether  right  or  wrong,  binds  till  it  be 
further  than  reverfcd  ;  and  if  it  were  in  the  Admiralty  of  France  it  would  be 

his  office°^  ^^5  ^"^  ^^^  ^^y  ^^^^^y.  i"  ^"cl^  cafe  is  to  appeal.  7  Mod.  9. 
warranted,    Pafch.  I  Ann.  B.  R.  Lumly  V.  Quarry. 

he  was  held 

to  bail,  which  otherwife  Re  would  not  have  been.  ■    2  Ld.  Raym.  Rep.  767.  S.  C.  and  by  Holt 

Ch.  J.  the  pra<^ice  is,  that'if  the  plaintiff*  does  not  (hew  his  caufe  of  a^ion  upon  fummons»  the  de- 
fendant (hall  be  difcharged  upon  common  bail,  notwitl)(tanding  that  the  caufe  is  removed  from 
an  inferior  court.  Now  here  the  defendant  having  a£led  as  judge,  is  not  liable  to  an  aflion  ;  b\it  bail 
was  ordered  to  he  put  in  for  5001.  becaufe  if  the  defendant  acled  as  a  judge,  he  will  be  out  oi 
danfer  of  any  adioii ;  but  if  he  did  not  adi  as  a  judge,  then  it  is  very  reafooabld  that  fpecial  bail 
ihould  be  put  in. 


(N)    As  to  putting  in  Bail ;  and  when.     And  the 

Manner  and  Entry  thereof. 

I .  TN  cafe  of  felony  by  the  ancient  law^  the  ball  might  keep  the 
•*•  felon  in  prifon  until  the  day  of  his  appearance ;  at  this  day 
the  bail  i^  bound  in  cafe  of  felony  to  the  King  in  a  certain  fum  of 
money,  and  the  principal  in  another  i\xm  Ji/iere  fe  judicio  j  by  the 
juftices  of  both  benches.     Jenk.  129.  pi.  63.  cites  8  E.  4.  5. 

2.  The  bail  upon  a  writ  of  attaint  is  to  profecute  with  effeii^  and 
to  pay  the  condemnation^  and  to  deliver  up  the  plaintiff^ s  body^  if  it 
be  found  .igainft  him.     Jenk.  129.  pi.  63. 

3.  In  cafe  of  error  the  recognizance  is  that  the  plaintifFfball 
fue  cum  effeSftd^  and  pay  the  condemnation  or  render  his  body  to 

prifon.  Jenk.  129.  pi.  63. 
Wherctlicre  4.  Attaint  was  brought  in  C.  B»  on  a  verdiSi  in  B.  R.  in  an  in^ 
u  an  attaint  formation  of  ufury  ;  the  plaintiff  was  in  execution  for  the  penalty^ 
f'-.rn'aiionfur  tam  pro  rtge  quam  pro  parte  \  relolvea  that  the  recognizance  of  the 
tbeKingMnd  ^7i\\  Jhall  be  to  both  the  queen  and  the  pctrty^  and  fas  well  to  difcou- 
the  party,  j.^g^.  fuitors  in  the  attaint,  who  are  in  execution  by  trial,  by  verdid, 
wncc^i^n  Ws  2S  alfo  by  reafon  the  warrant  to  the  juftices  was  in  the  copulative 
<  ifc  of  at-  that  he  fliould  find  niainprize  to  render  his  body  and  fatisfy  the  fum) 
lair  t,  (hall  ^^^  jj  {Jiould  be  in  the  copulative,  both  to  pay  the  condemnation, 
copuiltive, ,  and  to  render  the  body  to  prifon.  D.  364.  b.  395.  a.  pi.  30,  31. 
to  the  King    Mich.  21  &  22  Eliz.  Anon. 

fyfuo  in-   . 

tetejfty  and  to  ibe  party  profmo  intcrcffc.     Jenk.  II9.  pl«  63, 

5.  An 


5.  An  infant  being  in  execution  upon  a  condemnation  in  debt, 
brought  a  writ  of  error  ;  his  father  and  his  brother  were  his  hail\ 
it  was  the  opinion  of  the  juftices,  that  they  two  only  (hould  enter 
into  the  recognizance^  that  the  infant  jhall  appear^  and  that  if  the 

judgment  he  affirmed^  that  they  Jhall  pay  the  money ^  and  not  that  they^ 
Jhall  render  the  body  of  the  infant  again  to  prifon  ;  for  that  when 
once  he  is  difcharjedof  the  execution,  he  fliall  never  be  in  ex- 
ecution again.    3  Le.  1 13.  pi.  162.  Pafch.  26  Eliz.  B.  R.  Tuker 
V.  Norton. 

6.  One  in  execution  for  debt  on  a  judgment  in  C,  B.  brought  a  writ 
of  error  in  B.  R.  and  prayed  to  be  bailed  j  aU  the  Court  held  that 
if  there  be  any  error  apparent  he  fliall  be  bailed,  and  the  fureties 
Jhall  be  bound  to  anfwer  the  debt  if  the  judgment  be  affirmed^  and  not 

to  deliver  the  body  in  execution^  and  the  clerks  faid  that  all  the  pre-  ^ 

cedents  in  the  Court  are  ib  ;  and  Gawdy  faid  that  in  the  4  &  5 
tliz.  all  the  precedents  were  altered,  for  before  that  time  it  was 
a  doubt,  but  then  the  law  was  refolvcd  as  above.  D.  139.  b. 
Marg.  pi.  29.  cites  Pafch.  35  Eliz.  B.  R.  Onknall  v.  Truflel. 

7.  But  where  one  is  in  execution  on  ajiatute  merchant^  and  he  Inzn auJ/u 
fues  an  audita  querela^  and  thereupon  is  bailed,  \\\%  fureties  Jhall  be  '^^^^l^^ 
bound  to  render  his  body  to  be  imprifoned,  as  he  was  before  ;  per  of  the  f  i  H. 
Gawdy,  and  this  was  agreed  per  tot.  Cur.     D.  139.  b.  pi.  29.  ^cap.  10. 
Marg.  cites  Pafch.  35  Eliz.  B.  R.  Onknall  v.  Truflbl.  zanc'c'mift 

be  acknow. 
Icdged  to  the  Kingt  in  a  certain  fum  of  money  tofue  w/fb  effe!7t  ^^^  to  the  f  arty  to  fay  the  condenu 
oation  if  it  be  found  againd  the  piaintiif,  or  to  dfliver  xx^  his  b,>dy,  Jenk.  129.  pi.  63. 

8.  Note,  that  in  cafe  of  bailing  of  a  prifoner,  the  conftant  rule 
obfervable  in  B,  R.  is  this,  that  where  the  return  of  the  (heriff  i> 
to  he  at  a  day  to  comc^  as  0»5labis  Michael,  proxime  fequent.  and 
the  prifoner  is  bailed  (being  bailable)  before  the  day  of  the  return^ 
the  bail  then  to  be  taken  ought  to  be  in  a  fum  of  money ^  and  not  to 
be  body  for  body*     The  reafon  of  this  xs^Jor  that  before  the  returfi^ 
he  is  not  prefent  in  court ;  but  if  the  prifoner  be  bailed  after  the  day  • 
of  the  return^  and  when  he  is  prefent  in  Courts  the  hail  is  then  to 
be  de  die  in  diem^  and  in  this  cafe  the  bail  is  to  be  taken  body  for 
bodyj  becaufe  the  prifoner  is  prefent  in  court  •,  and  this  was  agreed 
by  the  Court  to  be  the  conftant  rule  and  courfe  of  the  Court,  and 
Man  fecondary  did  afHrm  the  conftant  rule  of  the  Court  to  be  fo. 
Bulft.  45.  Mich.  8  Jac,  in  Cafe  of  Smith  v.  Jones. 

9.  Error  of  judgment  in  debt,  becaufe  the  entry  of  the  bail  was  Bulft  m?. 
fub  peena  executionis  in  adjudicatione  executionisx  and  fo  entered  for      C.  r  iied 

T  .  ■  according  iv 

the  execution  only,  and  not  for  the  judgment,  whereas  it  ought  to  ^' 

have  been  fub  poena  condemnations ;  the  Court  held  it  to  be  well 
enough,  for  the  bail  being  once  taken,  ftands  as  well  for  the 
judgment  as  the  execution ;  and  ordered  it  (hould  be  amended^ 
and  made  fub  poena  executionis  judicit.  Cro.  J.  272.  pi.  5. 
}iill.  8  Jac.  B.  R.  Hatnpton  v.  Courtney, 

10.  A  latitat  was  againjl  A.  and  B.  for  a  gonfpiracy  j  both  were 

JP  1  3  takin. 
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uriiich  the  defendant  fkadtd  ccmpermt  ai  JHem^  and  in  order  ti» 
mamtaia  that  plea^  the  Court  was  now  moved  for  leave  to  ftrike 
out  die  exception  on  the  bail  piece,  that  it  might  be  filed,  iaiiiling 
Aat  the  proc€e£ng  generally  was  a  waver  of  we  excefitoK ;  and  the 
Court  ordered  them  to  flxniv  caufe.  Rep.  of  Prad.  in  C.  B«  155, 
156.  Hill.  12  Geo.  2.  Wal(h  v.  Haddock. 

16.  It  being  doubtful  whether  Sunday  ihottld  be  reckoned  as 
one  day  in  notice  to  juftify  bail,  it  was  determined  per  Cur.  that 
for  the  future  Sundaj  (haU  not  be  counted  one  (it  not  being  a 
proper  day  to  inruire  after  bail  upon)  but  two  days  notice  mufi  hi 
gtven^  of  which  Sunday  Jhall  not  be  one  \  upon  motion  for  defendant 
to  juftiiy  bail,  notice  was  ferved  Saturday  June  23,  to  juftify  bail 
Monday  25 ;  the  notice  being  infufficient,  the  bail  were  not 
fuSered  to  juftify.  Barnes's  Notes  in  C  B.  220.  Trin.  13 
Geo.  2.  Gregory  v.  Reeves. 


(  Q^)     Given  by  a  wrong  Name,  and  the  Offence 

of  Perfonating  another. 


-    I.  TN  eje^hnent  bail  was  fut  in  for  the  defendant  hy  the  name  jf 
^        '*'  Parkesj  but  the  declaration  and  all  tbt  proceedings  were  bj 


Tfcc  icfen- 
4anC  was  «r. 

wame^Ger^  the  name  of  Parkburjl,  After  a  verdiiS  for  the  plaintifF  the 
wmfd^  and  judgment  was  arrefted,  becaufe  it  did  not  appear  that  die  defen- 
5*'/]^  ^mt  ^^^^  ^'^^  *■*  cuftodia  marefchalH ;  for  Parkhurft  and  Parkes  can- 
^GerrMt^  not  be  intended  the  fame  perfon.  Cro*  £.  223*  Pa(ch.  jjEIiz. 
aad  all  the    fi.  R.  Gorc  V.  Parkhurft.     * 

ffoceedings 

j^atnft  him  were  by  the  name  of  Gerrat.  It  was  moved  in  arreft  of  judgment,  that  here  was  op 
Ibail  entered,  for  they  were  bail  for  Ccrrat,  when  the  defendant's  name  was  Gemrd ;  but  ad- 
judged ip>od,  for  otherwife  every  defendant  may  give  a  wrang  name  id  his  atforocy,  by  which  he 
would  be  bailed*  and  then  move  it  in  arreft  of  judgment.  Goldfb.  139.  pi.  S.  HilL  4S  Ells- 
Cerrard's  Cafe 

s.  c.  cited  2-  The  plaintiflF  having  recovered  againft  the  principal,  and 

Jtei-^Yc?"  ^^  *  ^'*  ^-  againft  the  bail,  and  having  judgment  againft  him, 

Pdfch.  1 1  whereupon  he  was  taken.     The  bail  complained  to  the  Court 

w.  2-  in  that  he  was  not  the  man,  but  perfonated  b;  another,  and  which 

1}^A  «  ^^  proved  by  divers  witneflcs ;  and  it  was  confcfTed  hj  the  defen- 

Beckman  dant  and  thofe  that  procured  the  bail.    It  was  awarded  that  a 

and  Car.  vacat  fliould  be  made  of  that  bail  quoad  him,  and  of  the  judgment 

Th^\7^r  ^«  ^*'  ^''^^  A^'^^-  ^^^-  J-  256.  pi.  H-  Mich.  8  Jac.  B.  R- 
was  much     Cotton  s  Caie* 

the  fame, 

the  bail  ht'mgfxvorn  to  he  at  Canrerbury  at  the  timt  the  bail  was  etttertd intp  at  the  judge's  chambers; 
bnt  it  appearing  further,  that  the  fame  bail  was  bail  for  the  fame  principal  in  two  tAioot  in  C.  fi. 
before  another  judge,  within  4  or  5  days  after  he  as  fuppofcd  to  have  been  entered  as  bail  at  the  other 
fudge's  chambers  in  the  cafe  here,  and  that  the  principal  was  bound  in  a  bond  with  the  Vail  iott  the 
bail's  debt  about  the  fame  time,  or  very  little  after,  and  that  the  principal  was  inlblftnty  and  gone 
beyond  fea,  the  Court  refufcd  10  difcharge  the  proceedings  againft  the  baiL 

See  tit.  _3,  21  Jac.  I.  cap.  264  Enafls,  thzt  it  is  ftkny  witiintt  ien^ 

Perfonating,         *f  ^  r  j        y  -^ 


■ 
&f  clergy' to  acknowledge^  or  procure  to  he  acknowledged^  anj  hail  in  p^-  S-  »n^ 
the  name  of  other  perfon  not  privy  or  confenting  thereunto^  provided  ^^^* 
that  it  fljall  not  corrupt  the  hloody  or  take  away  dowen  The  defca. 

dint  was 
txdiBed  upon  the  ftatute  for  acknowledging  bail  in  the  name  of  another,  the  jury  found  a  fpftitA 
verdiSf  that  this  bail ^vas  taken  before  a  judge  de  bent  ejfe,  but  netjer  filed ^  and  whether  this  was 
felony  or  not,  was  the  queftion  ?  It  was  inlUled  that  it  was,  becaufe  the  filing,  ornotHling  it,  wasnot 
toaterial ;  for  if  it  Ihould,  then  it  would  be  in  the  power  of  the  attorney  to  make  it  felony  or  not} 
the  man  had  done  all  in  his  power  to  do  for  perfedling  the  bail,  therefore  he  is  within  the  intent  dt 
the  ftattite,  which  was  made  to  punifli  the  abufe  of  counterfeit  bail ;  but  it  was  anfwerecL  and  fa 
heU  that  is  not  bail  till  filed,  and  made  a  record  6f  the  Court.  2  Sid.  90.  Trin.  1659.  B.  K.  Tim* 
kortey's  Cafe. 

4.  R.  oiEsred  himfelf  to  be  bail  in  an  a&ion  before  jufiice 
Whitloclc,  affirming  upon  his  oath  he  was  a  fubfidy-man,  and 
ailefled  4I.  for  goods  in  the  fubfidy-book  \  but  afterwards,  upon 
further  examination,  he  confefled  he  was  not  a  fubfidy-man,  and 
alfo  confefled  he  had  been  bail  in  other  a£lions,  and  had  fworn  he 
was  a  fubfidy-man,  whereas  now  he  confefled  he  was  not.  Ho 
was  by  the  judgment  of  the  Court  committed  toprifon^  andtojiand 
upon  the  pillory^  with  a  paper  mentioning  \\%  caufe,  viz.  for  falfe 
hail.     Cro.  C.  146.  pi.  25.  Mich.  4  Car.  B.  R.  Royfon's  Cafe. 

5-  A^  S  ^'^  ^'  ^^P'  4*/  4«  Enafts,  that  any  perfon  repre-^ 
fenting  or  perfonating  another  before  coTnmiJJioners  appointed  to  take 
bailfJhaU  be  adjudged  guilty  of  felony* 


(R)    Liable  la  what  Cafes,  and  how  far. 

I«  'T^HE  bail^  before  judgment  againfl  the  principal^  made  a  Uaje  Cro.  J.  449. 
■*"    of  his  lands  for  a  valuable  conjtderation^  and  afterwards  the  P^*  *.?:  **^ 
plaintiff  obtained  a  judgment  againft  the  principal ;  the  queftion  Brocket,^' 
was  whether  thefe  lands  are  liable  to  the  judgment }  Montague  S.  c.  and 
and  Crook  held  that  they  were  liable,  for  otherwife  many  bail-  j^^J^ 
ments  and  judgments  might  be  defeated^  but  Haughton  being  faid,thi!tthe 
contra.  Curia  ad vi fare  vult.     Poph,  i^a.  Mich.  15  Jac.  B.  R.  precedcntii 
Baflcerville  v.  Brooks.  ""^  ^5 

entry  of  « 

judgment 
againft  the  bail,  are»  de  tempore  recognitionis  fecundum  formam  recognitionit.    Ibid.  452. 

2.  Per  Keiling  Ch,  J.  the  courfe  of  the  Court  is,  that  if  a  man  Ancientiym 
be  brought  in  upon  a  latitat  for  20  or  30/.  we  take  the  bail  for  no  [j*^**|i^*iJ 
more,  but  yet  hejlands  bail  for  all  actions  at  the  fame  parties  fuit ;  tions,  where 
otherwife  if  ajlranger  brings  an  aiiion  againfi  him  ;  Twifden  faid  tbebaji  is  to 
thev  cannot  declare  till  he  hath  put  in  bail,  and  when  we  take  ^^^^^/^ 
bail,  it  is  but  for  the  fum  in  the  latitat^  perhaps  30  or  40L  but  principal. 
when  he  is  once  in,  he  may  be  declared  againfl  for  200U     Mod.  baiitowe 
16.  pi.  45.  Mich.  21  Car.  2.  B.  R.  f^- J^,, 

t0all%Q\ons 
tb0t  heJLmdd  be  charged  v/ith,  nvben  in  conrt.    This  was  hard  in  cafe  of  fpecial  bail*  and  it  there* 
lore  now  altered,  though  altered  only  by  rule  cf  Court  \  and  that  at  t%  common  bail,  the  la%u  iifiill  tba 
Jamc   10  Mod*  153.  hifch.  ii  Aon.  B.  R.  in  Cafe  of  the  Queen t.  Ridpath. 

3.  Bail 


4«ot 


15ait 


3.  Ba!l  ought  to  anfwer  no  more  than  what  is  mentioned  Jri 

the  ac-etiam  bill,  per  Curiam.     2  Chan.   Rep.   55.  22  Cir.  2» 

Boulter  V.  Chcfter. 

4-  Though  part  of  the  debt  be  lei-    i  on  the  principal^  jxt  the 

bail  were  liable  for  the  refiduc  ;  T^  di^irkam  fuit.     Freem.   Rep. 

344.  pi.  425.  Trin.  1673.  Hear.:  v.  Mniucrptors  of  HaJl. 
r   481    ]       5.  The  plajptift*  brought  an  aition  of  trifafs&ic.   hy  bill  of 
1^^-90-    Middle fex^  iv::h  an  ac-etiam  for  4.0/.  and  recovered  100/      It  was 
S.  p.  doei     l^^'^  ^y  ^c  Court  that  the  *?..il  i.M»'..'d  nit  be  liable  for  more  than 
Bot appear,    the  ac-etiam  ;  for  that  is  tL.  rnw'wt.  y  the  umUrtaking  ;  and  Holt* 

S^C  Md      ^^'  J'  ^^^^  ^^^^  *^  ^^*'  ^^^  '^ '^  *'^^^^  ^^  *^''  becauie  thcrccog- 
$!p!  agreed  nizancc  is  to  anfwer  the  conJ-rr.';ati on -money,  and  fince  that 
•ccorduigly.  cannot  be,  they  are  i  •>u:id to  nothing,     1  Salk.  i02.  Mich.  3  Ann* 
B.  R.  Genbaldo  v.  Cognoni. 

6.  The  plaintiff  obtained  judgment  againji  the  principal  for 
2318 1.  which  judgment  was  cor.tefted  by  him  fo  far  as  he  could, 
even  to  an  afTirmancc  in  the  Houfe  of  Lords,  and  afierwards  the 
plaintiff  obtained  a  judgment  vf^on  ajci,  fa.  againft  the  bail  \  and 
the  quefiion  how  xva^^  whether  they  ,';.ouid  pay  inter ^Jh  firom  the  time 
the  judgment  was  had  (/gain/?  the  principal  ?  They  offered  to  pay 
the  principal  fum  and  coits ;  and  it  was  infifted  for  the  plaintiff, 
that  he  ought  to  have  the  wnole,  and  the  Court  inclined  to  that 
opinion.     8  Mod.  326.  Mich.  11  Geo.  Anon. 


(S)     Of  Affigning  of  the  Ball  Bond. 

Win.  6:.  !•  A  ^  aclion  of  debt  was  brought  againft  the  bail  upon  their 
c^ B  Yn^thc  recognizar.cc,  which  wa'^,  that  //  the  defendant  fhouldhe 

CafeofSpar-  conviHcd^  then  as  we' I  the  dtbt  as  damages  and coftt^  which  (hould 
rowv.  Sow-  be  adjudged  f>r  the  plaintiff,  fnould  be  levied  on  their  lands  and 
*ottthatbc  ^^^^'^^^-  ^^^  princij):d  uj)on  a  ca  fa,  againft  him  in  Eafler  term^ 
tore  any  ta-  7  J^c.  did  not  renicr  his  body,  but  afterwards  in  Mich,  term  did 
pia»,  it  it  render  hh  boJy^  and  the  Court  accepted  it,  and  held  the  bail  (hould 
hawanTJ'/  ^^  difcharged,  and  judgrjient  for  the  defendant.  Brownl.  65. 
tionofdebt.  Trin.  8  JiX.  Booth  V.  Davenant. 

After 

judgment  againji  the  priricipal,  debt  ^'as  Brovgbt  agu'nji  thf  hail,  uporr  t&eir  r^egnixMncr,  and  it 
uas  moved  tor  an  imparlance,  hrcaufc  debt  \\r<  :•)  .;tch  calc,  for  by  this'means  the  bail  will  be  ouf^ 
cf  his  plea  of  no  capias  liicJ  a'^air.d  tl'r  pn:.^>j.  ',  and  alio  b"  :.br.dge<i  of  his  time  to  bring  in  the 
piiiicipil,  wkicli  he  hath  till  tJje  fccOiid  i'.:;e  fa*...'!,  returnee.,  ^nJ  tor  this  reafonthe  Court  granted 
an  i li^arLi nee,  that  iuch  dc?/(;;i /i^x  «»/}  c^Mod  nota.  Raym.  14.  Pafch.  23  Car.  2.  B.  R.  God- 
liQ^Cuii  V.  Lee. 

2.  TiiouL^h  the  bail  tal^en  by  the  fiiei  iiF  be  ever  fo  good,  yet 
the  ; tyntiff  may  refuje  en  afftgnment  of  it,  and  proceed  againft  the 
fhetijj'hy  amercements^  therefore  it  behoves  him  to  take  good  bail. 
It  is  true,  the  fhcriff  {hall  not  be  brought  in  contempt  for  not 
bringing  in  the  body,  but  the  only  way  is  to  amerce  him,  and 
Iberilf  may  proceed  on  the  bail  bond  5  and  ti^c  plaintiff  by  23 


tl.  6.  cap.  10.  has  ele^lon  of  bail  or  amercement ;  per  Cur.    il 
Mod.  447.  Pafch.  13  W.  3.  Pickering's  Cafe. 

3*  The  way  upon  taking  aflignment  of  bail  bond  is  to  indorfe 
a  promife  upon  it,  to  fave  the  Jher'iff  harmlefs  againfi^ amercements^ 
and  yet  the  bond  continues  ftill  in  the  fheriiPs  cuftody.  12  Mod. 
516.  Anon. 

4.  If  flieriff  take  infufficienl  baily  and  plaintifPs  attorney  accepts 
df  an  ajjignment  of  it,  he  thereby  difcharges  the  fherifF  from 
amercements }  per  Holt.  Ch.  J.  12  Mod.  527.  Trin.  13  W.  3. 
Anon. 

5.  The  ji&^r/^upon  aiEgnment  does  not  part  with  the  pofleflion 
of  the  bond,  becaufe  if  the  plaintiff  be  nonfuited  the  fheriff  muft 
be  indemnified  ;  but  he  mu/i  produce  it  at  the  trial ;  per  Holt 
Ch.  J.     12  Mod.  527. 

6.  The  defendant  being  flieriff,  and  having  taken  up  a  man  aSalk.  608.  * 
upon  an  attachment,  took  a  bail  bond  from  a  fufficient  bail  for  his  J^'  '*  ^*  ^' 

appearance.     It  was  moved  by  Raymond,  that  the  profecutor la. 

&ould  be  compeiled  to  take  an  ajftgnment  of  the  bail  bond,  and  this  Raym.  Rep. 
he  faid  was  frequently  granted  in  the  Common  Pleas,  where  ob-  [  4^2  ] 
ligee  was  a  fufficient  perfon ;  but  the  Court  denied  the  motion,  J  c^  <r^  • 
12  Mod.  579.  Mijh.  13  W.  3.  the  King  v.  Daws.  and*thlt^hc 

plaiotiffma^ 
either  accept  an  aflignment,  or  proceed  againft  the  (heriff  by  amercements*  and  the  fherifF  may  re* 
unburfc  himfclf  by  fuiiig  the  bail  bond,  but  if  the  bond  is  not  fufHcient  he  is  without  remedy. 

7.  4  fa^  J  jfnn.  cap,  16.  Enafts,  that  where  the  Jhcriff  or  other 
officer  takes  a  hail  bond  upon  an  arrejl  made  upon  any  ferhn  upon 
procefs  ijfuing  out  of  any  of  the  courts  of  record  ht  JVeJlminJier^ 
the  fheriff^  or  other  officer  Jhall,  at  the  requeft  and  cojis  of  the  plaintiff 
in  fuch  a6iion,  or  of  his  lawful  attorney^  ctffign  to  the  plaintiff  the 
hail  bond^  or  othfr  fecurity  taken  from  fuch  baity  by  endorfing  thereofy 
and  attejling  of  it  under  his  hand  and  feal^  in  the  prefence  of  two  or 
more  credible  witneffes,  which  may  be  done  without  anyjlainp^provided 
the  afjignment  fo  indorfed  be  duly  ftanrped  before  an  action  broitght 
thereupon.  And  if  the  faid  btfil  bond  or  afftgnment,  or  other  fecurit'9 
taken  for  bail  be  forfeited,  the  plaintiffs  after  fuch  affignment  made, 
may  bring  an  ailion  in  his  own  name  ;  and  the  C'jurt  where  the 

action  is  brought,  may,  by  rule  or  rules  of  the  fame  Court,  give  fuch  , 

relief  to  the  plaintiff  and  defendant  in  toe  original  action,  and  to  the 
bail  upon  the  faid  band,  or  other  fecurity,  as  is  agreeable  to  juftice  and 
reafon ;  and  fuch  rule  and  rules  of  Court  Jhall  have  the  nature  and 
effe6l  of  a  defeafance  to  fuch  bail  bond,  or  other  fecurity  for  bail, 

8.  Debt  upon  a  bail  bond  as  aflignee  of  the  fheriiTof  SufTcx, 
according  to  the  late  aft  of  Parliament,  and  declared  generally 
without  Jhewing  matter  fpecially,  that  it  luas  a  Jheriff^'s  bond,  which 
by  the  late  act  is  aflignable  ;  to  which  there  was  a  demurrer  ;  per 
Cur.  it  fhould  have  been  fhcwn  that  it  was. a  bond  affignable ; 
and  when  Mr.  Salkeld  found  the  opinion*  of  the  Court  againll 
him,  he  prayed  to  difcontinue,  which  was  granted  on  payment  of 

coiis. 


4*^  36ai!. 

cods.  izMod.  170.  pi.  7.  Pafth.  7  Ann.  B.  R.  Bdhellr* 
Haynes. 

9.  Holt  Ch.  J.  laid,  that  upon  an  a£Hon  by  an  aflignee  of  a 
fherifF's  bond,  it  is  enough  ta  fit  fortb^  that  the  bond  was  pra 
comparentia  of  the  defendant,  and  there  is  no  need  of  fetting  out 
the  tfiatter  at  large,     1 1  Mod.  237.  Collins  v.  De-lar Fountain. 

10.  Holt  Ch.  J.  made  it  a  rule  of  Court,  and  ordered  it  to  be 
(creened  up  in  the  office,  that  no  bail  bond  (hall  be  ajjigneiin  ttwn 
till  4  days  after  the  return  of  the  writ^  and  not  till  6  days  after  the 
return  in  a  country  caufe.     1 1  Mod.  253..  pi.  4.  Mich.  8  Ann. 

B.  R. 

1 1.  In  debt  by  aflignee  of  a  bail  bond,  it  was  objected  to  the 
declaration  on  a  demurrer,  that  the  breach  of  the  condition  wat 

fit  forth  to  be^  bis  not  appearing  ficundum  exigentiam  brevis,  nor  fct 
forth  on  what  day  the  writ  was  returnable^  and  then  non  coaflat, 
whether  he  did  appear  or  not,  fecundum  exigentiam  brevis,  and  fo 
whether  the  bond  was  forfeited  or  not  i  and  Parker  Ch.  J.  held 
the  not  fetting  forth  the  return  of  the  writ  to  be  a  fatal  objedion; 
fed  adjornatur.  xoMod.  190, 191.  Mich.  12  Ann.  B.  R.  Seftern 
V.  Cibber. 

12.  U.  a  high  Jheriff  did,  by  a  legal  inftruntient»  make  £.  his 
under-Jheriff  in  trujl  fir  A,  who  had  been  under-flieriff  the  year 
before ;  neither  Z.  nor  A.  took  the  oaths  required  by  27  £//z.  cap* 
1 2 .  After  H.  's  year  was  expired^  and  before  a  new  Jheriff  appcintei, 
A^  makes  an  ajjignment  of  a  bail  bond-,  and  the  queftioii  was,  whe- 
ther A.  was  fuch  a  perlon,  as  that  his  ai&gnment  of  the  bail  bond 
was  a  good  affignment  within  the  ftatute  for  the  amendment  of 
the  law.  (N.  B.  A.  always  zStcd  as  undcr-fheriiF,  and  L.  not  at 
all.)  Seethe  point  debated;  fed  adjonutur.  10  Mod.  288. 
&c:  Hill.  I  Geo.  I.  B.  R.  Kitfon  v.  Fagg. 

13.  An  a£lion  of  debt  was  brought  upon  an  ailignment  of  a 
ball  bond  taken  by  the  iheriff,  who  had  arrefted  the  defendant 
upon  a  capias  &c.  and  upon  a  demurrer  to  the  declaration  it  was 

C  483   ]  objc<9ied,  that  the  plaintiff  had  not  fit  firth  the  eapiaSy  or  the  tejie^  sr 
return  of  any  capias,  as  he  ought  to  have  done,  and  the  Court  of 

C.  B.  being  of  that  opinion,  a  writ  of  error  was  brought  in  B.  R. 
but  the  judgment  of  C.  B.  was  affirmed;  for  it  is  the  capias 
which  gives  life  to  the  bond.  8  Mod.  78.  Trin.  8  Geo.  Tucker 
V.  Goldburne. 

14.  AJfignees  of  a  bail  bond  by  the  flieriff,  brought  debt  and  had 
judgment  by  nil  dicity  whereupon  error  was  brought,  becaufe  it  was 
not  fhewn  that  the  fhcr'iS  aj/igned  the  bond  to  them  by  indorfing  the 
fame  andattejiing  it  under  his  hand  and  feal  in  the  prefince  of  z  or 

inore  credible  witneffes^  as  the  ftatute  4  Ann.  cap.  16.  par.  20. 
diredls,  but  only  alleges  that  the  Jheriff  at  the  cofls  of  the  plaintiff 
in  thefuity  according  to  the  form  oftheflatute  in  that  cafe  lately  mace 
^nd  provided,  did  afftgn  to  the  plaintiffs  the  faid  bond  ;  but  the 
Court  unanimoufly  over-ruled  the  exception,  "  aM  defers 
<^  (which  would  have  been  aided  by  verdifi}  being  aided  after 

5  "  judgment 


^  judgment  by  nihil  dicit,  by  the  fame  aft  of  4  Ann."  and  it 

being  exprefsly  alleged  that  the  bond  was  zffigned ficundumformam 

fiatutiy  and  judgment  was  affirmed.     2  Ld.  Raym.  Rep.   1564. 

Mich.  3  Geo«  2.  Miffin^  alias  Peters  &  ah  v.  Sir  William 

Morgan. 

(T)    Of  fuing  the  Bail. 

2.  TF  a  man  be  by  mainprifey  and  dois  not  keep  his  day^  capias  fhall 
^  iflTue  againft  him  and  his  mainpernors ;  quod  nota.     Br. 
Procefs,  pi.  28.  cites  2  H.  4.  14. 

2.  Rec9gnizattce  of  bail  by  F.  &  B.  was  joint  and  feveraly  and  Sid.  31^^, 
judgment  was  held  againft  the  principal ;  twofci.fdc.  tjfued  againji  ^'^  ^^'^* 
both  the  bailj  and  upon  default  judgment  was  quod  querens  habeat  tourf  ^ei/ 
£Xicutiortem  again/i  them  fecundum  formam  recognitignts  pradiffa,  the  ezeca- 
The  plaintiff  brought  a  ca.  fa.  agatnfi  P.  onfy,  and  levied  the  debt  ^^^  J^^ 
upon  him  amy  by  imprifoning  him  till  he  paid  it ;  it  was  miovcd  for  J^^i  Ac^- 
a  fuperfedeas  and  reftitution,  bccaufe  the  judgment  in  the  fci.  fac.  nizance  u  a 
being  joint,  the  execution  by  the  capias  ought  to  be  fo  alfo  j  and  ^"***°J!^^t 
though  the  recogniaumce  was  joint  and  feveral,  (b  that  he  might  aJJ^r  the 
have  brought  fci.  fac.  againft  one  only,  yet  having  elected  to  take  y««^  there 
it  againft  both,  theca.  fa.  fliould,be  fo  tooj  but  per  Cur.  this  is  JIJ^"^**^' 
not  judgment  to  recover^  but  that  habeat  executionem,  and  is  to  be  an"adioa  of 
according  to  the  recognizance  joint  or  feverah    Where  the  iudg-  4ebt,  till 
ment  is  joint,  the  execution  (hould  be  fo  too  ^  but  the  recogmzance  ^^^^^ 
cut  of  which  the  fci.  fa.  ijfues^  out  of  the  judgment  being  joint  and  cip.  45. 
feveral^  though  the  fci.  fa.  was  joint,  yet  the  execution  may  be  fever al  which  givet 
as  the  record  is^  out  of  which  it  ifjues^  and  fo  the  execution  was  ^rfonai**  c- 
ruled  good.     Lev.  225.  Mich.  19  Car.  2.  B.  R.  Gee  v.  Fane.      Sons"* and" 

this  ftatuce 
wills  that  If  eiecutlon  is  hot  done  within  the  year,  then  it  (hall  be  commanded,  quod  eiequi  faciat; 
but  it  is  not  faid  that  after  the  fci.  fa.  he  fhall  have  judgment  to  recover;  and  therefore  the  recog- 
nisance of  the  bail»  which  is  joint  and  feveral,  continues  as  it  was,  and  is  not  altered  bv  the  fci.  fa. 
and  if  debt  be  brought  it  ought  to  be  upon  the  ftrft  judgment ;  and  it  is  aet  like  to  an  obligation ;  for 

the  lieu  [lien]  of  the  obligation  is  altered  and  changed  by  the  judiment  upon  it. a  Keb.  269. 

pi.  iS.  S.  C.  Twifden  doubted,  but  Windham  agreed  ;  but  all  agreed  that  on  jointjexecutioa  againft 
both,  either  may  be  taken  ;  but  the  [writ  of]  execution  muit  be  againft  both,  viz.  fci.  fa.  eos  &-c. 

et  adjomatur. Ibid.  274,  pi.  3  3.  S.  C.      The  Court  denied  a  fuperfedeas,  and  held  that  a  fci. 

,  ia<  never  goes  out  againft  one. 

2.  If  3  nun  bring  an  aStion^  and  the  defendant  puts  in  bail  at  the 
fuit  of  4,  they  cannot  declare ;  but  if  he  had  put  in  bail  at  the  fuit 
^tf«^  that  one  might  declare  againft  him;  per  Twifden  J.    Mod.  [  484   ] 
5.  pi.  16.  Mich.  21  Car.  2.  B.  R. 

2.  An  hab,  corp*  ad  faciend.  &  recipiend.  was  diredcd  to  an 


again/i  the  defendant  and  another  jointly^  and  had  judgment  againft 
tlieni}  and  now  brought  a  fcin  facias  a^ainjt  the  balL     Sed  per 

Cur. 


4^4  l^it 

Cur.  the  tail  are  not  liable  to  this  joint  adion,  and  fo  Siej  wert 
difcharged.  2  Jo.  188.  Hill.  33  &  34  Car.  2.  B.  R.  Nichols  v. 
Tucker. 
Skin.  100.  A  M*  the  defendant,  and  A.  were  bail  for  f.  S.  in  an  aflron 
Car  2  brought  by  T.  who  recovers  and  brings  Tifci.fa,  againft  M,  and 
B.  R.  Tre-  A»  jotntlyy  and  had  judgment  \  A*  diesy  and  then  T,  dies.  The 
▼ifa'8  Cafe,  executor  of  T.  brings  zjcufa.  aga'tnji  Af.  thefurvivorj  to  which 
^a^fafdUiat  ^^  demurred.  It  was  argued  that,  by  the  plaintiff's  bringing  a 
\tht\Tvi\x^oa  fci.  fac.  againft  bothy  his  eletSlion  to  make  the  recognizance  joint 
recogni.  or  leveral  is  determined  ;  and  compared  it  to  the  cafe  of  an  ob- 
TOM  ihc  ligation,  and  that  being  a  perfonal  lien  it  (hould  furvive  &c.  but 
might  be  it  was  anfwered,  that  by  the  fcire  &cias  nothing  is  recovered,  it 
brought  a-  is  merely  a  thing  relative,  and  now  this  fci.  fac.  was  to  revive  the 
Srvi/or  '^  recognizance,  and  needs  not  take  notice  of  the  judgment  in 
though  '  the  fci.  fac.  and  that  therefore  the  plaintiff  here  had  the  like  dec- 
otherwife  of  tion  as  T.  had.  Jones  J.  afked  him,-  what  if  execution  had  been 
hi  dcb?on*  ^^^  P^*"^  ^  ^^  which  it  was  faid,  then  he  muft  (hew  it,  and  pray 
an  obiiga.  execution  for  the  refidue ;  adjornatur.  Skin.  82.  pi.  24.  Mich. 
tion,bccaufc  04  Car.  2.  B.  R.  Banaton  v.  Morris. 

there  it  is       ** 

made  joint.     Quarre  hereof,  the  Court  taking  time  to  advife ;  and  in  this  cafe  Jobcs  J.  faid  that 

there  would  be  a  dilFerence  between  an  obligation  and  a  recognisance. ' 

5.  In  a  caufe  at  law  there  was  bail  and  judgment.  The  defend 
dant  brought  nis  bill  in  this  Court,  and  in  order  to  obtain  an  in- 
ju7i£lion  did,  by  order,  enter  into  a  recognizance  for  hearing  the  caufe 
&c.  and  thereupon  had  an  injun£Uon,  which  be  kept  on  foot  a 
year ;  after  which  hefurrenders  himfelf  at  laWy  in  dijcharge  of  his 
bail.  The  defendant  in  this  Court  tfien  moved  for  leave  to  pro- 
fecute  upon  the  recognizance.  Upon  reading -an  affidavit  of 
notice  it  was  granted,  no  defence  being  made  on  the  other  fide< 
P.  R.  C.  300. 

6.  By  the  courfe  of  the  Court  the  .plaintiff,  after  judgment 
againft  the  principal,  may  fue  out  %  fci,  fac.  both  together  agai  nil 
the  bail,  with  tejie  backwardy  fo  that  there  be  1 5  days  between  the 
telle  and  return  of  each  writ  j  per  Eyre  J.  Comb.  287.  Trin. 
6W.&M-inB.  R.  Anon. 

7.  One  cannoty?^^  proceedings  M^on  bail-bond  till  other  bail  be 
put  in,  2Lnd  jufiifedy  if  excepted  againfi  j  per  Holt  Ch.  J.  12  Mod. 
614.  Hill.  13  W,  3.  Anon. 

8.  In  fcire  facias  againft  bail,  the  2d  muft  be  tejied  on  the  re- 
turn of  the  firft,  and  both  cannot  be  taken  away  at  a  time. 
There  ought  to  be  15  days  inclufive  between  the  telle  of  the  firft 
and  return  of  the  fccond  i  per  Holt.  7  Mod.  40.  Trin.  1  Ann. 
B.  R.  Anon. 

9.  The  ancient  courfe  was,  that  a  bail-bond  could  not  be  put  in 
fuit  till  a  rule  was  had  to  amerce  the  Jherijf  iov  not  having  the  body 

ready ;  and  now  proceedings  on  the  bond-bond  were  fet  afide, 
becaufe  there  was  no  cepi  corpus  returned*  6  Mod.  229-  Mich. 
3  Ann.  B.  R.  Anon. 

II.  Debt 
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I 

1 1 .  Jiehi  i^s  brought  in  C.  B.  and  a  fecogntzance  tahn^  and  an 
tt£lion  of  debt  was  brought  on  that  recognizance  in  B,  R,  The 
Court  was  moved  that  there  might  be  no  fpecial  bail  given  j  for 
that  this  was  only  a  device  to  better  the  fecurity.  Sed  per  Holt 
Ch.  J.  an 4  Powell,  upon  a  recognizance  of  hail  in  C  S*  no  capias 

iies^  becaiife  it  is  for  a  fum  certain ;  hut  upon  the  like  recogni-  f  4^5  J 
^ance  in  B,  R*  a  capias  lieSy  becaufe  it  is  body  fof  body,  and  there 
may  be  a  reafon  to  help  them  to  a  capias  Upon  the  recognisance. 
3  Salk.  35.  pi.  2.  Pafch.  4  Ann.  B.  R.  Anon, 

12.  The  bail  Was  arrefted  upon  a  claufum  fregit^  with  an  ac- 
etiam  in  dehitofuper  demantC.  The  plaintiff  thereupon  proceeded 
to  judgment ;  and  now,  on  motion  to  fet  afide  thefe  proceedings, 
the  queftion  was  whether  the  plaintiff  (hould  not  have  fued  by 
fpecial  writ  1  and  the  Court  held  that  an  ac-etiam  in  debito  is 
an  aftion  of  debt  Within  the  meaning  of  the  rule  of  Court,  but 
that  the  defendant,  i.  c»  the  hail^  mujl  he  arrejied  at  leajl  4  dayt 
before  the  teturn  of  the  writ  or  procefs,yi  that  he  may  have  time  to 
render  the  principal.  Rep.  of  Praft.  in  C.  B*  i8.  Mich.  6  Geo.  i* 
Wjight  V.  Duxon* 

13.  If  the  bail  are  fued  M^on  the  recognizance,  they  muj}  give 
iail'y  held  by  2  judges,  the  Court  not  being  fulK  8  Mod*  237* 
Pafch.  10  Geo.  i.  Chrifty  v.  the  Bail  of  Anflruther. 

14.  Two  prrfons  entered  jointly  and  federally  into  a  recognizance  Ju^gmfcnt 
tf  \oooL  bail  for  another,  and  afterwards  the  plaintiff  brought  a  Jrhlcf  ai^* 
fci.  fa.  againft  both  of  them  jointly,  and  had'  judgment  for  andaici/fii. 
400CL  againfl  each  of  them  j  and  now  It  was  objeded,  that  this  was  bought 
judgment  was  erroneous,  becaufe  a  feveral  judgment  cannot  be  Jf^j^anJ* 
given  upon  a  joint  fci.  fa.  no  more  than  upon  a  bond.     It  is  true  upon  2  nh 
a  recognizance  may  be  joint  and  feveral  (as  this  was),  and  fuch  hiUrenmnd 
a  recognizance  may  warrant  a  joint  and  feveral  fci.  fa^  but  yet  a  /^u^^**,. 
feveral  judgment  can  n^ver  be  had  upon  a  joint  (ci.  fa.  againft  ^Ani\  the 
each  of  the  cognizors,  for  the  plaintifF  might  have  brought  a  fci.  bail,  and 
fa.  againft  each  of  them  fefarately,  and  not  againft  both  jointly.  *^-^'^ 
The  Court  was  t)f  opinion,  that  would  be  to  multiply  aftions,  dett  w-ix 
and  that  this  was  the  conftant  form,  and  fo  the  judgment  was  af-  ^rougtta* 
firmed.     8  Mod.  199.  Mich.  10  Geo.  CorniOx  v.  Clerk  &  al.       if'^hcbln, 

/or  aU  the 
money  due  to  thf  plaintiffs  and  it  was  obje£led»  that  this  aftion  would  not  lie  againft  wit  of  the  bail^ 
becaufe  t^t  judgment  againft  them  \i  joint.  It  was  faid  on  the  other  iide,  that  the  a^ion  was  brought 
iu)on  the  recognizance  of  bail,  which  is  joint  and  fercral,  and  confcquently  good,  either  joint  or  fepa- 
race ;  and  io  is  the  Cafe  of  Coroifti  v.  Chrk,  Mich.  10  Geo.  and  (o  was  the  opinion  of  the  Court  ia 
idiis  cafe.     8  Mod.  295.  Trin.  loOeo.  Williams  v.  Green* 

15.  The  Court  held,  that  in  order  to  charge  the  bail  a  ca.fa. 
againft  the  principal  muJl  be  left  with  the  Jheriff  4  days  before  it  is 
returnable.  Rep.  of  Praft.  in  C.  B.  34,  Pafch.  13  Geo.  i. 
Laycock  v.  Arthur. 

1 6.  A  capias  ijfued  into  Tork^  a  tejatum  capias  into  Middlefex^ 
and  a  fci.  fa.  againjl  bail  in  Tork^  and  judgment  thereon,  and 
tejiatum  execution  in  Afiddlefex ;  and  now  the  Court  wa»  moved 
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to  fet  afide  the^  judgment,  becaufe  the  fci.  h.  againft  bail  ought 
to  be  where  the  bail  or  recognizance  is  entered  on  record  -,  and 
in  this  cafe  the  fcl.  fac.  iiTued  into  York,  whereas  it  ought  to  have 
liFued  into  Middlefex,  the  bail  being  recorded  at  Weftminfter  ) 
but  Cur.  advifare  vult.  Rep.  of  Pra£b.  in  C.  B.  53.  Pafch.  2 
Geo.  2.  Dalton  v.  Teafdale. 


(U)     Scire  Facias  againft  the  Bail.     Proceedings 

therein* 

1.  T  TPON  a  writ  of  error  brought  the  bail  entered  into  a  rc- 
^  cognizance,  conditioned,  that  if  the  judgment  is  affirmed 
to  pay  the  money  &c.  and  a  fci*  fa.  being  brought  on  this  recog- 
nizance, it  was  objefbed  againft  thefci.fa.  that  it  was  im/  return* 
able  on  any  return  day^  but  on  a  day  certain ;  and  it  not  being 
C  486  3  grounded  on  any  bill,  or  thing  in  nature  of  a  bill,  it  ought  to  be 
returnable  on  a  rettirn-day  \  but  if  the  fci.  fa.  had  recited  the 
condition  of  the  recognizance,  then  it  had  been  in  nature  of  a 
bill,  and  well,  but  here  it  is  a  writ,  and  therefore  ill  \  and  all  the 
clerks  faid,  that  fo  was  the  conftant  ufage,  and  the  Court  ftayed 
the  judgment.  Lev.  246.  Trin.  20  Car.  2.  B.  R.  Allen  v. 
Cutler. 

2.  M.  the  defendant  and  2  others,  entered  into  a  recognizance 
for  the  good  behaviour  of  M.     Afterwards  M,  was  indiSfed,for  that 

he  being  fo  bound,  didaffauUy.  S.  and  Jo  had  forfeited  hii  reeogni* 
zance ;  but  this  indiftment  was  quaflied,  becaufe  he  ought  to  have 
been  profccuted  by  fcirc  facias,  and  not  by  indictment.  Raym» 
196.  Mich.  22  Car.  2.  B.  R.  the  iCing  v.  Moor. 

3.  A  writ  of  error  was  brought  by  the  bailio  reverfe  1  judgments 
in  Ireland,  viz.  that  again  ft  the  principal^  and  th/it  againji  the  hail. 
The  Court  held,  ift,  1  hat  the  writ  was  abated  in  the  whole. 

.  2dly,  That  the  record  of  the  judgment  againft  the  principal  was 
not  removed  by  this  writ,  ancl  fo  it  was  faid  it  had  been  refolved 
formerly  m  one  Booth's  Case,  which  was  cited  by  the  Ld.  Ch. 
J.  and  remembered  by  Jones  attorney  general  j  but  the  queftion 
was,  how  the  defendant  irt  the  writ  of  error  ftiould  proceed  to 
have  the  fruit  of  his  judgment  againft  the  bail,  the  record  being 
removed  hither,  and  fo  they  could  not  grant  out  execution  in 
Ireland  ?  And  it  was  propofed  by  Hale  Ch.  J.  to  take  out  fci.  fa, 
into  Aliddlefex  upon  the  7'ecogftizances  which  are  now  here,  and  upsfi 
the  return  of  them  to  grant  execfttion  into  Ireland.  But  afterwards 
it  appearing  that  thofe  judgments  were  not  made  records  hercy  by 
reafon  they  were  not  entered  upon  the  Rolls,  they  faid  they  would 
Jcnd  a  certificate  to  the  judges  in  Ireland^  that  nothing  was  removed 
here  hfore  them^  and  thereupon  they  might  grant  execution ;  but 
upon  the  judgment  againft  the  principal,  the  party  might  have 

execution 
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Execution  there,  for  that  record  was  never  remored.    Freem. 
Rep.  416,417.  pi.  552.  Mich.  1675.  Euftace  v.  Kepin. 

4.  There  mufl  be  7  days  exclufrve  betwikt  the  tefte  ar.d  return  of  Ca-fu.  a- 
'^  every  ca.  fa,  to  warrant  a  feu  fa,  again/}  the  baii^  and  the  capias  ^?"^  ^^* 

ought  to  be  delivered  to  the  Jheriff  of  the  county,  or  his  under  fn"o,^d^to 
Jheriff^  4  dsys  exdufive   (and  none  of  them  muft  be  Sunday),  charge  th» 
before  the  return  thereof,  for  thfe  defendant  cannot  render  him-  J.*i^*[*>^ 
felf  but  to  the  flieriff  or  under-flierifF,  and  in  the  county  where  eldufi^Jin 
lie  is  flieriff  or  under-flieriff.     6  W.  3.  B.  R.  L.  P.  Jl.  249.         thejiMff't 

,  ^  office^  and 

jfci,Ja.  mufi  lie  a  fnvtnlent  time,  for  no  certain  time  is  limited,  and  the^r/?/c/.y<i.  may  be  antedated^ 
even  in  term  time;  per*  Clarke  fecondary ;  but  per  Holt  Ch.  J.  it  cannot,  where  itiilues  by  rule 
*f  CourU    2  Salk.  599.  pi.  6.  Trin.  i  i  W.  5.  B.  R.  Anon. 

5,  In  C.  B\  there  Is  but  one  fci.  fa*  and  upon  a  nihil  returned^  THe  firft 
Execution.     But  in  B.  R.  there  are  i,  and  2  nihils  returned^  but  ttfted'tlT** 
both  muft  not  be  fued  out  together -,  for  the  firft  (hould  be  duly  re-  a.  th  Oftob, 
turned  before  the  2d  fued  out,  and  the  2d  fliould  bear  tefte  on  the  ^Qd  return. 
day  of  the  return  of  ?he  firft.     2  Salk.  599.  pi.  4,  Trin.  8  W.  3.  jJ^'J.^^^ 

B.  R.  Anom  telled  the 

fame  day, 
imd  retureable  the  7th of  November;  the  Court  held  this  very^welly  there  being  25  days  indufive* 
%  Salk.  599.  pi.  7.  Mich.  11  W.  3.  6.  R.  Coodwin  v.  Peck. 

6.  Where  the  fci.  fa.  is  againft  the  bail,  it  ftiould  be  in  eaparte^  «*  Mod. 
fcut  where  it  is  againft  the  defendant  himfelf  it  fhould  be  in  hac  y^^^^^ 
forte.     2  Salk.  599*  pi.  5.  Mich.  10  W.  3.  B.  R.  Lugg  v.  s.  c.  faji?' 

Goodwin.  that  in  luc 

parte  vras 
held  good.     [But  it  is  not  di(lingul(hed  there,  whether  the  fci.  fa.  was  againft  the  principal  or  the 

Bail.T— ^ Ld.  Raym.  Rep.  ^95.  S.  C.  and  Holt  Ch.  J.  faid,  that  upon  fearch  of  precedents  where 

the  fci.  fa.  was  fued  againft  the  defendant  upon  a  judgment  againft  himfelf,  in  hac  parte,  is  *  well 
enough ;  but  contra  if  it  be  fued  againft  the  bail ;  for  there  it  muft  be^  in  ea  pafte.  And  this  dif^ 
tindtion  he  faid  would  reconcile  all  the  precedents.  •  r    a^?    1 

7.  ^Judgment  in  fci,  fa.  againft  the  bail  was  reverfed  upon  a  writ  Carth.  447, 
ef  error  J  becaufe  thvre  was  no  warrant  of  attorney  ;  for  fuch  a  war-  ^  p'  J^^^ 
rant  in  the  principal  a5iion  is  no  warrant  to  the  fci.  fa.  becaufe  not  appear. 

thcfe  are  diftin£l  anions  ;  therefore  there  ought  to  be  a  particu-  ' -Mod. 

lar  warrant  of  attorney  to  this  fci.  fa.  a2:ainft  the  bail,  and  it  c' S*  ^"^ 
bught  to  be  entered  upon  the  return  of  the  jet,  fa,  Xox  then  the  fuit  not  appear. 
commences.     2  Salk.  603.  pi.  13.  Pafch.  5  Ann.  B.  R.  Atwood  sSaik. 

V    Rurr  ^^Q.  pi.  6. 

^*  -Durr.  s.  c.  but 

S.  P.does 
rot  appear.— — 1  td;  Raym.  Rep.  tx\.  S.  C.  but  S.  P.  does  not  appear.  But  ibid.  12  ;:.  S.  C.  & 
S.  P.  and  Holt  Ch.  J.  faid,  that  the  plaintiff  might  pray  a  fci.  fa.  without  an  attorney,  but  when  h« 
Comes  to  pray  judgment  upon  it,  he  docs  it  by  attorneyj  and  there  is  no  warrant  of  attorney  before, 
and  therefore  it  is  error ;  and  of  that  opinion  were  all  the  Court,  and  judgment  was  revetfed 
liifi  JLc. 

8.  In  C.  B,  there  is  but  one  fcire  facias  againft  the  bail,  and 
upon  a  nihil  returned  there  is  execution;  but  in  B.  R.  the  courfe 
is  to  have  2  fcire  facias's  againft  the  bail,  (viz.)  2i  fci,  fa,  and  an 
edias  fci^fa.  but  both  jpuft  not  be  fued  out  together^  as  formerly  j  for 

M  m  a  the 


487  35aft. 

the  fsrft  (hall  be  duly  returned  before  the  alias  fct.  fa.  .is  faed  ouf^ 
Wh'c'i  muft  bear  tefte  on  the  day  of  the  return  of  the  iirft,  and 
there  muft  be  15  days  inclujhe  between  the  tefle  of  the  firft  and  the 
return  of  the  alias ;  now  the  Court  was  moved  to  fet  afide  a 
judgment  obuined  againft  the  bail  upon  2  fcire  facias*s  brought 
againft  them,  becaufe  it  did  not  appear  that  the  judgment  was 
had  on  the  return  of  2  nihils,  and  it  was  referred  to  the  mafter 
to  examine  this  matter.  8  Mod.  227^  Hill.  10  Geo.  Andrews 
V.  Harper. 

9.  If  Acfrftfci.  fa.  againft  the  bail  bears  tefle  the  fame  day  en 
which  the  ca.  Ja*  is  returnable^  it  is  go<xl  j  for  in  many  cafes  the 
law  takes  notice  of  the  fra^ion  of  a  day^  and  here  it  {hall  be  took 
that  the  ca.  fa.  was  returned  before  the  fci.  &.  was  fued  out, 
which  might  very  well  be,  though  both  were  on  the  fame  day. 
2  Ld.  Raym.  Rep.  1567,  1568.  Pafch.  3  Geo.  2.  Stewart  &  al* 
V.  Smith  &  al. 


(W)    Remedy  for  the  Bail ;  and  Stay  of  Proceed- 
ings.    In  what  Cafes. 

Cro.C.4Si.  I,  'T'HE  bail  cannot  join  in  a  writ  of  error  to  reverfe  the  judgment 
J^recd^ha^*  ^^tf/w/?  the  principal,  and  aljothe  other  judgment  againft  the 

^hekaiicaa-  hall^  but  the  bail  alone  ihall  have  error  to  reverfe  the  judgment 
ootAffign  againft  thcmfelves,  and  the  principal  another  writ  to  reverfe  the 
*H^iI^^*  firft  judgment.  And  a  writ  brought  by  the  bail  to  reverfe  the 
/ud^ment,      ift  and  2d  judgment  was  held  ill.     Jo.  396.  pi.  4.  Mich.  13 Car. 

nor  take  ad-   fi.  R.  SoUth  V.  Griffith, 
vantage  of 

•nv  ertor  therein  ;  and  that  if  the  writ  of  error  had  been  brought  for  error  only  in  the  principal 
judgment  it  had  been  clearly  ill,  but  becaufe  the  writ  of  error  fuppofes  error  in  the  principal  judg< 
meot,  aiid  alfo  in  the  judgment  in  the  fcire  facias  «^ainft  the  bail,  as  aifo  in  redditione  cxecutionis 
luperindc,  Jones  held  that  the  writ  of  error  will  lie  for  that  part,  and  (haU  be  Yoid  for  the  reSdue. 
But  Berlcly  and  Croke  f  Brampllon  being  abfcnt)  were  of  opinion  that  the  w^rit  was  ill,  and  ihould 
abkte  in  alt,  becaufe  it  is  grounded  on  the  lirft  judgment,  and  alfo  upon  the  judgment  in  the  fci.  ti. 
and  focou2>ling  them  together  all  is  void;  but  it  the  bail  in  their  writ  of  error  had  recited  the  firtt 
judgment  vas  of  neceiTity  they  muft  make  mention  thereof)  and  the  adjudgment  in  the  {q^  fa*  and 
alleged  error  in  that  judgment,  and  in  the  execution  thereof  &c.  it  had  been  well  enough. 

t  488  3       7.  Judgment  on  a  fci.  fa.  againft  the  hail^  who  brought  a  writ 

of  error  as  well  upon  the  judgment  agaiifl  the  principal^  as  upon  the 

judgment  an  the  fci,  fa,  but  it  was  qualhed,  becaufe  they  were  not 

parties  to  the  original  judgment.     5  Mod.  397.  Pafch.  10  W.  3. 

Atwood  V.  Duel!. 

3.  It  was  ruled  per  Holt  Ch.  J.  that  the  ancient  courfe  waSy  that 
a  bail  bond  could  not  be  put  in  a  fuit  till  a  rule  was  bad  to  amerce  the 
Jheriff^  for  not  having  the  body  at  the  return  of  the  writ ;  and  the 
courfe  now  is  to  Jlay  proceedings  on  the  bail  bond,  if  there  is  ta 
return  of  a  cepi  corpus.     3  Salic.  56.  pi.  4. 

4.  If  one  who  becomes  bail  has  a  warrant  of  attorney  to  indem* 
nijy  himj  yet  he  cannot  enter  it  up,  and  take  out  execution  upon 

i^ 


it,  fill  fome  procefs  is  gone  out  upon  the  bail  bond,  whereby  he 
has  an, injury  done  him.     11  Mod.  2.  pi.  5*  Pafch.  i  Ann.  B.  {I. 

5.  There  ought  not  to  be  a  ftay  of  proceedings  on  a  bail-bond  jSalk.  ^f. 
upon  bringing  principal^  inter  eft  ^  and  cofts  into  Courts  after  notice  J^^riihii'l/* 
of  trial,  unlefs  it  be  brought  in  fuch  time  as  the  plaintiff  may  not 

be  delayed  of  his  trial ;    per  Cur.     6  Mod.  25.  Mich.  2  Ann. 
B.  R.  Butler  v.  Rolfe. 

6.  If  the  defendants  in  the  fcire  facias  will  confefs  judgment^  and  S.  C.  Ibid. 
enter  into  a  rule  to  pay  the  debt^  or  to  deliver  up  the  principal  within  "^  o  WaW   ' 
4  days  after  the  judgment  Jhall  be  affirmed^  in  fuch  cafe  the  proceed-  \tr'%  Cafc, 
ings  on  thcfci.fa.  (houldbeftayed.     8  Mod.  130.  cites  it  as  re-  which  fayi, 
folved,  Eafter  8  Geo.  Myer  v.  Arthur.  was  m^Jcd 

to  ftay  pro- 
ceedings OQ  a  fci.  fa.  brought  t^'mft  the  bail,  there  being  a  v/rit  of  error  depending  in  the  Eicheqoer 
Chamber ;  and  the  Ch.  J.  was  of  opinion,  that  the  like  rule  ihoald  be  made  in  this  cafe  as  in  (lie  cafe 
of  Myer  v.  Arthur.  It  is  true,  the  plaintiff  in  the  fci.  fa.  is  to  hzst  judgment  immediately  j^|aioft 
th2  bail,  httt  be  13  tied  u f from  fui-g  out  execution  until  ^  days  after  the  judgment  Jball  he  ajflrmttd^  and 
then  on  non-payment  of  the  debt,  or  not  rendering  the  principal,  he  is  at  Uberty  Co  takeout  executioi^ 
>nd  by  this  means  expencet  would  be  faved  on  bodi  fides. 

7.  A  motion  to  ftay  proceedings  in  an  a£lion  of ///^f^  <7  r^f^lf-  Likemodon 
#i/z/7ffc/,  becaufe  a  writ  of  error  was  brought  upon  the  original  J^**^i*V 
judgment.     The  Court  were  unanimous  that  the  plaintiiF  might  ferirriis  * 
proceed  to  judgment,  but  execution  to  ftay  till  the  error  was  de^  plaintiff 
termined.     Rep,  of  Praft.  in  C.  13.  24.  Trin.  9  Geo.  i.  Covert  ^\^^ 

V»  Allen.  ^  ment,  the 

bail  cannot 
render  the  principal.     Rep.  of  PraA.  in  C.  B.  Hill.  8  Geo.  a.  Newman  v.  Bttttezworib. 

8.  A  motion  to  ftay  proceedings  on  the  bail-bond.  The  cafc 
was,  one  H.  being  defendant  in  the  original  aSlion  was  arrejled  on  a 
tejiatum  capias  into  Suffolk  out  of  London^  and  by  mijiake  the  bail  was 
taken^  and  filed  with  the  filaxer  of  Suffolk^  but  Ihould  have  been 
filed  with  the  filazer  of  London.  The  Court  held  the  proceedings 
on  the  bail-bond  regular,  and  would  not  ftay  them,  but  upon  pay- 
ment of  cofts,  and  the  defendant's  giving  the  plaintiff  judgment 
on  the  bond  to  the  flieriiF,  toftand  as  a  fecurity  for  the  plaintiff's 
debt,  and  the  original  defendant's  accepting  a  declaration,  and 
pleading  thereto,  and  taking  notice  of  trial  after  term;  but  the 
defendant  not  confenting  to  thefe  terms,  no  rule  was  made.  Rep.  of 
Praft.  in  C.  B.  44.  Pafch.  1  Geo.  2.  Wicking  &  al.  v.  Cockfedge. 

9.  Proceedings  on  the  bail-bond  were  ftayed,  the  plaintiff  hav<« 
ing  declared  in  the  original  a£fion^  and  thereby  had  concluded  him« 
fclf.     Rep.  of  Prad.  in  C.  B.  bl.  Mich.  6  Geo.  a. 

(X)     How  and  when  the  Bail  are  difcharged.       C  4^9  3 

1.  jN  praecipe  quod  reddat  three  were  received  by  reverjion  by  J#- 
•*■  fault  oj  tenant  for  lije^  and  found  Jurety^  and  after  at  the  venire 
facias  returned,  by  ifiiie  joined  by  them^  the  one  of  the  three  was 
dead,  and  yet  the  ilTue  and  the  furety  remained.  Br.  Surmife,  pi, 
21.  cites  19  £•  4.  4* 
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Br.  Proce.  2.  If  a  man  he  amftei  In  lAndan^  &c.  axiJhiJkJurdty^  and  after 
Xl'^\l\\i  renuv€$  ibi  b§dy  and  the  cauje  by  writ  of  priviUgi^  sad  is  di/mijed^ 
H.  s  s.  C.  the  furetics  are  difcbarged.  Br.  Surety,  pi.  28. 
Br  P  occ-  ^.  Contra  ifthoplaintijf  obtains  proced€ndoy  becaulc  the  defendant 
t'^cUtt  1 1  ^^^  "^  prove  bis  caufe  of  privilege  ;  for  tbere  in  tffeQ  be  was  ahoayt 
H.  S.  S.  C.  prifcner  to  tbe  francbife  \  contra  where  be  is  once  difmified.  Ibid. 

4.  Whether  a  rtleaje  to  tbe  baily  on  a  fci.  fa*  brought  againft 
them,  is  a  difcharge  of  the  principal?  Cor.  advi£ire  vult* 
Cro.  £.  890.  IVin.  44  Eliz.  B.  R.  Blofield  v.  Grymes. 

5.  The  plaintiflF,  bj  covin  and  practice  with  the  principal^ 
would  charge  the  bail  and  free  tbe  principal,  and  therefore  the 
bail  was  by  the  Court  difchargcd.  Bulft.  43.  Mich.  8  Jac« 
Wcftlcy  V.  Brown. 

6.  7.  A.  fcnior^  being  arrejied  in  London^  and  fued  there  £9 
debt  upon  an  obligation^  was  removed  by  bab.  corp,  into  B.  R,  and  put 
in  baily].  S.  the  obligee  did  not  declare  againft  him,  but  declared 
againji  71  A.  junior  (wbo  was  alfo  bound  in  tbat  bondjy  and  bad 
judgment^  no  bail  being  filed ;  and  upon  a  writ  of  error  brought) 
this  was  affigned  for  error;  then  J.  S.  moved  that  die  (amc 
bail  might  be  filed  for  T.  junior,  which  was  denied  by  the  Court ; 
and  novv  there  being  3  terms  palled  fuice  the  bill  was  put  in  for 
T.  the  elder,  J.  S.  moved  that  he  might  be  at  liberty  to  de- 
clare a^ai.^ft  him ;  but  that  was  likewife  denied,  becaufe  every 
pkintift'  ought  to  proceed  by  the  rule  of  the  Court,  within  3  terms 
attcr  fpccial  bail  filed  \  therefore  it  was  ruled  that  the  bail  fliould 
be  taken  off  the  file,  and  the  defendant  (hould  not  anfwer.  Cro, 
J.  620.  (bis)  pi.  II.  Mich.  18  Jac.  i.  B.  R.  Afhfield  v.  King. 

9  Lev.  195.       y.  B.  was  bail  for  6  perfons,.  againft  ^hom  the  plaintiff  got 

Vfi^-c^f  juugment,  and  2  were  taken  in  execution.     Adjudged  that  till 

tcr^he  all  the  prihcipals  are  in  execution,  the  bail  is  not  difchargcd  \  for 

Fiainiff,  the  law  cxpcds  a  complete  fatisfadion.     7,  Mod.  312.  Trin.  30 

I'jn^TsT'  Car.  2.  B.  R.  Aftry  V.  Ballard. 

/Itryv. 

Ptltryman,  bail  for  Ballard,  S.  C.  but  S.  P.  docs  not  ijpcar.-: — Vent.  315.  S,  C.  adjvnitur ;  but 

td'is  that  juc^mciit  was  tcr  the  plaintiff", 

8.  A  writ  of  error  on  the  judgment  againft  the  pricipal  is  no 
fnperfedeas  to  the  proceedings  againft  the  bail,  though  when  the 
'fiift  judgment  is  reverfcd  the  other  fails.     Agreed  per  Cur.     Z 

bhow.  85.  pi.  73.  Hill.  31  &  32  Car.  2.  B.  R.  Anon. 

9.  An  infant  was  baily  and  taken  in  execution  at  little  more  than 
2C  years  of  age,  but  was  difcharged  after  full  proof  of  his  non- 
age ;  but  the  Court  held  it  a  matter  efdifa'etion  to  bail  him  or 
not,  he  being  in  execution  ;  but  if  he  had  brought  his  audita  que* 
rela  before  he  had  been  taken  in  execution^  he  muft  have  a  fuperfe- 
dcas  of  courfe.     Carth.  278.  Trin.  5  W.  &  M.  in  B.  R.     Loyd 

•  .  V.  Oglcvand  Loyd  v.  Eagle. 

Tv^^vfl?  10.  Where  a  man  is  admitted  to  bail,  he  is  by  intendment  of 

^r  iil'mr  of   '^^  ^"  their  cuftody ;  but  when  he  is  taken  from  the  bail  by  the  pro* 
•ne'bouad     ^{/^  ^fS'  •^«  they  arc  difcharged  5  per  Ch.  J.  but  per  3  juft.  conr 

traj 
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fra,  that  they  are  not  dlfeharged  till  the  committUur  entered 'i  for  tobisgood 
though  he  is  committed  on* a  conviftion  on  "an  information,  the  i^j^*^***"^* 
bail  on  a  motion  in  this  court  may  have  him  brought  up  at  any 
time,  and  rendered  back  again  in  difcharge  of  themfelves.     o 
Med.  195.  Mich.  10  Gea  i.  the  King  v.  the  Bail  of  Strudwick.  .  - 

II.  Bankruptcy  in  the  principal  (hall  not  avoid  z  judgment  re-  L  49^  J 
gularly  obtained  againji  the  bail^  though  the  principal,  if  taken 
in  execution,  fhould  have  been  difcharged  on  producing  a  certi- 
ficate according  to  5  Geo.  24.  6  Geo.  22.  per  Cur.     8  Mod. 
348.  Pafch.  II  Geo.  i.  Heavyfide  v.  Davis. 

(Y)  Difcharged  by  Death  of  the  Principal.         Je^cc) 

I.  tN  a  fci.  fac.  againft  the  bail  they  pleaded  the  death  of  the  ^L*.  lor. 

-*-  principal  on  the  day  of  the  judgment;  the  Court  held  they  ^{r  j^^\ 
might  plead  it,  bccaufe  in  iuch  cafe  they  Cannot  have  a  writ  of  pcrryind 
error  to  revcrfc  the  judgment.     Cro.  E.  199.  pi.  20.  Mich.  32  V>ngc, 
&  33  Eliz.  B.  R.     Warter  v.  Perry.  s  c.  The 

***^  '  plea  was, 

that  the 
principal  died  before  judgment ;  and  all  the  juftkes  (prcter  Wray}  held  the  plea  not  good,  becaufe  it 
is  z/urmi/e  againji  the  judgment ;  for  judgment  cannot  be  given  againft  a  dead  man ;  but  per  Wray, 
the  fame  is  error  in  faSy  and  of  fuch  error  the  party  may  have  advantage  in  this  court  \  but  it  ww 
ruled  that  the  defendants  (hould  be  fworn  that  their  plea  was  true. 

2.  The  plaintiff  recovered  in  debt  in  B.  R.  and  immediately  upon 
the  awarding  aca.fa.  the  defendant  died ;  it  was  a  quaere  if  in  fuch 
cafe  an  a£lion  of  debt  lieth  againft  the  fpecial  bail ;  the  executors 
having  nothing,  a  fci  re  fac.  2oth  not  lie  againft  the  bail ;  and  in 
C.  B.  the  Court  vsras  divided  in  that  cafe.  Godb.  354.  pi.  450. 
Trin.  21  Jac.  B.  R.  Anon. 

3.  The  bond  was  that  if  the  defendant  be  conviSfed  in  the  f aid  ac^  Hutt.  47. . 
lion^  and  does  not  pay  the  faid  condemnation  or  render  his  body  to  pri-  |"8g«v- 

yjw,  that  he  would  pay  the  debt.    In  fci  re  facias  againft  the  bail,  s.  c.  adl 
he  pleaded  that  before  any  ca.  fa.  fued  the  defendant  died,  and  judged 
judgment  was  given  againft  the  plaintiff;  but  Hobart  was  at  ^w'in"6r 
one  time  againft  the  judgment  when  it  was  moved,  becaufe  he  62.  s.  c. 
took  it  that  the  defendant  in  the  original  a£lion,  ought  in  conve-  *djornatur, 
nient  time  after  the  judgment,  to  have  offered  himfelf,  or  that  J'g^"?]^' 
otherwife  the  recognizance  was  forfeited;  but  the  3  other  juf-  Godb.  354. 
tices  e  contra,  becaufe  the  ftatute  is  in  the  disjundlive,  viz.  to  p^-  45^- 
render  his  body  to  prifon,  or  to  pay,  and  the  one  by  death  of  the  fn^i^rccmf" 
party,  being  the  aft  of  God,  becomes  impoflible,  and  this  before  tobeS.  c. 
any  capias  fued,  which  is  a  demand  in  law,  he  is  difcharged,  and  th«  Court 
afterwards  on  view  of  precedents  adjudged  for  the  bail,     Jo.  29,  ***^*'^*'^- 
pi.  I.  Pafch.  21  Jac.  B.  R.  Sparrow  v.  Sowgate. 

4.  If  the  principal  dies  before  the  return  of  the  cap iasy  the  bail  Ifhediciaf- 
arc  difcharged  ;  but  if  he  dies  after  the  return  of  the  capias  and  ''''j.'^"'<'*''« 
before  the  return  of  jhe  fci.  fa.  they  are  not  difcharged,  for  Jvvw^mhc 

M  m  4  the 
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recopiis.  the  fci.  fa.  Js  as  it  were  but  a  writ  of  grace ;  per  Cur.  Freeui^ 
fcUed"  ^""^^  ^P*  33^'  P'-  +*^  '^"*^-  "^73' *"  ^^^  ^^ Mcnatc  v.  Coltki. 

3  Salk.  57. 
pK  9*  Anon* 

5.  A  bail  bond  is  entered  into  to  appear  the  \Jl  day  of  MichatU 

tnas  term  ;  the  defendant  dies  the  loth  of  Nov.  and  the  i%th  AW. 
the  bond  is  afftgned  over^  and  fued  ;  and  upon  a  motion  the  fuic 
was  ftaid,  paying  of  cofts,  for  the  plalniifFwas  at  no  damage  upoa 
the  defendant's  not  appearing  the  firft  day  of  the  term,  for  if  he  bad 
appeared  and  filed  bail,  the  plaintiff  could  not  have  tried  his  caufe 
that  term  3  fo  that  the  defendant  dying  within  the  term,  the  bail 
ought  (as  well  upon  the  bail  bond,  as  if  they  had  been  put  in  court 
to  the  a£lion)  to  be  difcharged.     2  L.  P.  R.  254. 

6.  The  principal  died  before  the  return  of  the  feconJ  fci,  fa^ 
againft  the  ball,  and  after  a  capias  returned  againft  the  principal, 

[  491   3  and  it  was  urged  that  fince  the  bail  would  have  been  difcharge^ 
by  rendering  the  principal  at  any  time  before  the  2d  fci.  fa.  re- 
turned, and  that  they  were  now* deprived  of  that  advantage  by  thq 
a^  ofGody  it  were  but  reafonable  to  difcharge  them ;  but  per  Cur. 
it  cannot  be,  for  it  is  indulgence  to  allow  a  render  after  a  capias 
returned  in  difcharge  of  them;  zndthtW  recognizance  is firfeite J 
upon  the  capias  returned  againfl  the  principal^  and  the  Court  will 
only  difcharge  the  bail  after,  where  they  render,  but  not  where  they 
cannot ;  but  the  death  of  the  party  before  a  capias  returned^  had  been 
a  good  plea  to  the  fci.  fa.  and  fo  was  the  rule.  1 2  Mod.  601.  Anon, 
The  rrtr/c»        7.  Sci.  fiic.  againft  the  bail,  \^\iO  pleaded  that  the  principal  died 
dtathof  the  W^^^  '*^  return  of  the  capias^  &c.  and  upon  a  fpecial  demurrer, 
principal      this  was  adjudged  ill,  for  hjbouldbe  that  he  died  before  the  return 
before  any     of  any  c^pias^  that  it  may  appear  he  was  not  alive  at  the  return  of 
Vx\u\lV^    the  firft  capias  for  if  he  was,  the  recognizance  is  forfeited,     j 
good  pica,     SJIc.  57.  pi.  10.  Hill.  7  VV.  3.  B.  R.  King  v.  Sharp. 

is,  becaufe 

the  principal  had  ele^ion  either  to  pay  the  xnoney,  or  to  render  his  body  to  prifon«  and  the  laft  is  be* 

come  impoflible  by  the  a€t  of  God.     x  Salk.  57.  pi.  11. 

8.  The  plea  of  the  death  of  the  principal  before  the  return  of 
the  cfipias  is  good,  but  the  pleading  his  death  generally  without  con^ 
fining  it  tofome  time  is  not  good  \  per  Pratt  J.   1 0  Mod.  306,  Pafch, 
I  Geo.  I.  BtR. 
But  after-         9-  I"  aftion  upon  the  recognizance  of  the  bail,  they  pleaded 
uardi  when  the  death  of  the  principal  ante  emanationem  brevis  3  Parker  Ch.  J, 
^"i  To^'      ^^'^  ^^*^  ^^  /w^i?/rr/W  plea ;  for  death  before  the  iffuing  out  of 
agwn,  the  capias  is  death  before  the  return  of  it  J  but  if  it  be  found  that  the 

I'afLh.  I  principal  did  not  die  before  the  iffuing  out  of  the  capias,  it  is  plainly 
Vrm  \  nothing  to  the  purpofc,  for  notwithltandihg  this  he  may  die  before 
declared  the  return  of  it ;  and  the  others  being  of  the  fame  opinion,  the 
that  though    plaintiff  would  have  had  his  judament,  had  not  another  obje^ion 

argum^rnf ''   ^*^«"  ^^''^^^-        ^^  Mod.  267.  369.  Mich.  I  GcO.    I.  B.  R.  Wcd- 

he  ti.o.uht   dall  V.  Joccar. 

th.'  pka 

naught,  yet  that  no .y  he  wii  fomewhat  dp jbtluL     lo  Mod.  306. 

xc;  One 
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ip.  One  T.  S.  was  arreftid  at  thifmt  of  H.  the  plaintiffs  and 
S,  thi  defendant  became  hail  to  the  Jhcrtff  for  the  appearance  of  the 
jaid  T,  S.  at  the  return  of  the  writ  j  but  he  fore  any  further  proceed- 
ings H,  died^  yet  his  attorney  took  out  an  ajfignment  of  the  bail  bond^ 
etnd  proceeded  to  judgment  and  execution  againft  the  bail  \  and  novr 
the  Court  was  moved  to  fet  afidethefe  proceedings  as  irregular, 
and  the  matter  being  fo  reported  by  the  mailer,  they  were  fet 
aGde.    8  Mod.  240.  Pafch.  10  Geo.  Hutchidfon  v.  Smith. 

II.  The  principal  died  after  a  ca^  fa,  returned^  but  before  the  Ibid,  ftjsa 
return  of  the  2d fci.  fa.  the  bail  are  chargeable,  becaufe  it  was  "^J^n^t^J, 
|heir  omiifion  that  they  did  not  furrender  him,  he  being  alive  at  ukecafe  ia 
(be  return  of  thee?,  fa.     %  Ld.  Raym.  Rep.  1452.  Mich.  1726,  iKhaUofihe 
Parry  V.  Berry.         '  '^•"'/"^  . 

*  *  \  was  deniea 

for  thefaa* 
cetCbn.    Kfich.  i  Geo.  2.  B.  R.  Qlyn  v.  Yatet. 

« 

(Z)  Difcbarged  by  Render  of  the  Principal.        I  49^  3 

V  att  (Bj  pu 

I.  A  Man  condemned  in  debt  renders  himfelf  to  the  Court,  and 
'  j^r^y'  his  fur  e  ties  may  be  difcharged^^  and  the  plaintiiF.  was 
demanded,  for  the  Court  faid  he  may  eleft  either  his  body,  or  to 
take  his  goods  in  execution,  but  by  this  offer  thefureties  weredif- 
charged,  '  Cro.  E.  pi.  22.  pi.  3.  Mich.  25  Eliz.  C.  B.  Anpn. 

2.  After  judgment  againft  the primipa/yhc came  into  court  and  Goldft.  7?. 
rendered  himfelf  and  prayed  thatthe  Court  in  dfchargeof  hisbail  would  Pj'|-  p  ^• 
record  his  render^  which  was  granted \  and  the  Court  demanded  of  does  not 
the  plaintiff,  whether  he  would  have  execution  of  the  body,  who  appear, 
replied  he  would  not,  thereupon  the  Court  awarded  that  the  fure- 

ties  be  difcharged.     Lc.  58.  pi.  74.  Pafch.  29  Eliz.  C.  B.  Full* 
wood  V.  Fullwood. 

3.  Upon  a  capias  againft  the  principal  after  a  judgment  in  ^^J"*if**'. 
debt,  and  non  inventus  returned,  2ifci.fa.  was  awarded  againft  the  ^on  eft^ln- 
bail,  which  was  returned  nihil  i  and  upon  a  2d  fci,  fa.  againfl  ventuiisre. 
thein^  the  principal  was  brought  Jn^  and  the  bail  prayed  that  he  ^"fncd 
might  be  in  execution  5  but  the  Court  ordered  it  to  be  obferved  ^^^l\^ 
as  a  rule,  that  if  a  ca*  fa,  be  awarded  returnable  the  next  terntj  the  princi- 
whereon  nihil  is  returne^^  the  principal  fliall  never  afterwards  rcn-  Pf^»  y^^*^* 
der  himfelf  in  their  difcharge;  but  jTit  be  returnable  de  die  in  rewiv^a 
diim^  then  the  body  might  be  brought  in  upon  the  iirft  fc-i.  fa.  and  render.    3 


s6. 


tliat  there  (hall  be  15  days  between  the  tefie  and  return  ofthefcire  ^f\. 
faciasy  fo  that  there  may  be  convenient  time  to  feek  the  principal.  ^ '   '   "**"* 
Cro.  Eliz.  738.  Hill.  42  Eliz.  B.  R.  Alifon  v.  Difton. 

4.  The  render  ought  to  be  in  the  Court  where  the  judgment  is  ; 
per  Cur.  Cro.  J.  98.  pi.  27.  Mich.  3  Jac.  B.  R.  in  Cafe  of  Har- 
grave  v.  Rogers. 

5.  ThtplaintiffbypraSlice  with  the  principal  would  charge  the 
tally  and  difcharge  the  principal  upon  oath  (the  pra£lice  being 
very  flagrant,  and  both  principal  and  bail  beir  g  in  execution,  the 

4  bail 


bail  firft,  and  afterwards  the  principal)  the  bail  was  dtfcharged  bf 
the  Court,  i  Bulft.  43.  Mich.  8  Jac.  Wcftlcv  v.  Brown. 
tBiiift.6t.  6,  If  the  principal  afcer  judgment  r^n^rx  ibim/^^in  difchargc 
S^mme'J'  ^^  •?»«  '^^il,  it  IS  ftill  at  the  eU^ioH  ef  the  plaintiff  to  take  out  exe^ 
kzul,  s.  C.  <ution  either  again/l  him  or  his  bail ;  but  if  he  takes  the  baiV 
ami  the  though  he  has  not  full  fatisfa£lion,  he  {ball  never  afterwards 
•(^l^duT  c***''gc  ^^^  principal.  Cro.  J.  320.  Pafch,  10  Jac.  i.  B.  R* 
If  the  bail     Higgen's  Cafe. 

be  once 

taken  in  execvtioAf  the  pUintlff  fluU  never  after  have  execution  for  any  part  a^aiaft  the  principaL 

^oiiRep.         0j^  After  judgment  againft  the  principal  zca.fa,  iffuedz^tA 
S?"c.  but      ^'"^»  which  was  returned^  but  before  it  was  filed  afci.fa.  ijjiied  againjl 
S.  P.  docs     the  baiL     One  of  them  brought  an  action  againft  the  principal,  and 
■ot  appear,    he  being  taken  upon  the  procefs,  and  brought  into  courtj  the  bail 
prayed  that  he  might  be  delivered  in  execution  for  the  debt  upon  the 
judgment,  which  was  done  accordingly,  and  the  plaintiff  was  en- 
forced by  the  Court  of  neceffity  to  pray  the  body  of  the  principal 
to  be  committed  in  execution  foe  his  debt*     2  Bulft.  260,  261. 
Mich.  12  Jac.  Duportv.  Wildgoofc. 
?  ^"^'  r         ^'  Scire  facias  againft  the  bail  on  a  recognizance  acknow- 
fays' that  af-  Icdgcd  according  to  the  ftat.  3  Jac.  cap.  8.  for  errors  brought  in 
u,i judgment  adlions  of  debt.     The  defendsint  pleaded  in  bar^  that  after  the  writ 
E   493   J  of  error  allowed^  and  before  any  default^  the  principal  rendered  his  bo^ 
mgam^tbe    ^  j^  exccution.     Adjudged  per  tot.  Cur.  a  good  bar,  becaufe  the 
^.  R,  he      prmcipal,  who  is  the  plamtifr  m  the  writ  of  error,  may  render  his 
irought  er-   body  in  execution,  and  fo  excufe  the  bail.     Mo.  853.  pL  1 165, 
TJc"  ^hT  '^""-  '4  Jac.  Auftin  v.  Monk. 

gnve  bail  ^ 

sccordirr^  to  the  fat.  3  Jac.  to  frofrcute  ^iib  effeB,  The  ^vrit  ti»4x  rtturnahU  ^d  Feh.  and  on  the 
J  2th  of  Feb.  a  fci.  fa.  was  brought  againft  the  bail  on  the  writ  of  error,  who  pleaded  that  it  wa*  rettmi^ 
mf'le  3  Feb.  and  that  on  the  id  of  Feb.  the  principal  came  here  into  Courts  and  rendered  bimf elf  in  dif^ 
ebarge  of  the  baiJ,  and  by  order  of  {be  Court  wai  committed  to  the  Marfbalfa^  and  yet  remains  tbert 
in  execution.  The  whole  Court  agreed  that  the  plea  is  not  good  ;  but  per  Coke,  it  ought  to  be  diat 
in  eadem  Curia  reddidit  fe,  fif  per  eandem  Curiam  commiffui  ;  for  the  Court  ought  to  commit  him,  and 
rendering  himfeif  is  not  Sufficient,  unlefs  committed  per  Curiam  in  execution,  which  cannot  be  in  this 
die,  bccaufe  it  appears  the  id  day  of  Feb.  which  is  Candlemafs.dajr,  is  not  dies  juridicus  ;  and 
Ilaughton  J.  agreed,  and  that  the  being  in  prifon  withouf  a  render  and  commitment  by  the  Court* 
i<  \oid  ;  and  therefore  judgment  for  the  plaintiff.  Cro.  J.  402.  S.  C.  adjudged  accordingly  that  it 
is  no  plea;  for  this  manucaption  is  not  to  render  his  body^  but  to^pay  the  debt  adjudged,  which  is 
j;roundcd  upon  the  rtatuie  ot  3  Jac.  cap.  S.  that  for  the  avoiding  delays  in  executions,  the  party  wha 
li:es  a  writ  of  error  in  debt  fhall  pay  the  debt,  or  lindfurcties  to  pay  the  debt,  otherwife  there  (hall 
%A\  ^c  any  l\ay  of  execution ;  wherefore  it  was  not  fulficicnt  to  render  the  body,  but  he  ought  to  pay 

f!.c  c'br.  or  hij  luieties  for  him,  and  not  to  let  him  to  bail,  and  to  render  himfeif  when  he  will. • 

K.  11  Hrp.  ^<^  2,  V  3  P^-  V^-  ^-  ^-  ^"^  Coke  Ch.  J,  and  Uiuphton  J.  held  accordingly  that  though 
)•»■  be  ill  j^r'.r.  n,  yet  if  it  be  vitlnut  render  and  commitmcns  all  is  void;  and  judgment  was  given  W 

t)i.-  (icui't  in  ]'iciding  f  ir  the  plainiiH'.-- S.  C.  cited  Poph.  186.  and  that  the  plea  was  adjudged 

ill,  liie  render  Lctn^  I'icradcd  to  be  on  a  dies  non  juridicus. 


1IJ>.  210.         q.  In  fcire  facias  againft  the  bail,  he  pleaded  that  the  principal 
reddidit  fc,  and  ruled  a  good  pica,  and  that  it  {ball  be  tried  by  the 
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(  ..  .iiur,       record  ;  and  if  the  attorney  for  the  plaintiff  he  not  in  court  when  he 
s  (  &  s.  p.  rcuda's  himjeif  the  Court  ihall  commit  him,  ex  officio  s  and  if  the 

pliiinliff 


1 , , 
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plaintifF  refufe  him,  he  (hall  be  difcharged,  and  entry  thereof 
piade  on  record.  Mo.  888.  pi.  1249.  ^^oWey  v.  Davenant. 

10.  A  fci.  fa.  was  brought  againft  his  bail,  who  pleaded  that  If  the  res. 
the  principal  enfuch  a  day  rendered  himfelf^  and  was  committed  in  J[^*^"* 
execution  in  difcharge  of  his  bail.     The  plaintiiF  replied  that  the  duUnu*' 
principal  was  fervant  attending  upon  the  Duke  of  L.a  lord  in  parlia*  though  k 
menty  and  that  it  was  fraudidently  agreed  between  the  faid  principal  ^^^^l^ 
and  his  hail  that  hejhould  render  bimfelf  in  time  of  parliament^  that  ofarealone, 
he  might  he  dijcharged  hy  privilege^  which  was  done  accordingly,  that  (h^uld 
Upon  demurrer  it  was  doubted  by  Ley  Ch.  J.  and  Doderidge  (ab-  ^^^*^\|jg 
fentibus  reliquis]  whether  the  bail  was  liable  ;  for  the  principal  baU,  asif 
may  furrender  himfelf  before  or  after  judgment  in  difcharge  of  his  there  waia 
bail ;  and  Doderidge  faid  that  the  pleading  had  been  ftronger  if  ^*^J^*^"J,rf 
ft  had  been  alleged^  that  before  he  rendered  himfelf  there  was  an  in^  to  let  him 
tent  to  be  delivered  by  privilege^  fo  to  defraud  the  plaintiff'^  and  that  efcapc» 
after  he  eloigned  himfelf ^  fo  that  he  could  not  be  taken.     Palm.  275.  ^Ji^rl 
pill.  19  Jac.  B.  R.  Finchback  v.  Buckworth.  main  incuT- 

tody  of  tfao 
tipftaflf;  per  Cur.     7  Mod.  77.  Mich,  z  Ann.  B.  R.  in  Cafe  of  Goodwin  v.  Hiltoa, 

1 1.  There  is  a  difference  between  manucaptors,  which  are,  that 
ibe  party  fhall  appear  at  the  day  \  for  there  the  Court  will  not  ex- 
cufe  them  to  bring  the  party  in  before  the  day ;  but  in  cafe  of  bait 
they  may  difcharge  thcmfelvcs,  if  they  bring  the  defendant's  body 
into  court  at  any  time  before  the  return  of  the  2d  fci.  fa.  againft 
the  defendant ;  for  when  one  goes  upon  bail,  it  is  intended  that 
be  is,  notwithftanding  that,  in  cuftodia  marefchalli ;  per  Dode- 
ridge. Quod  nota,  Godb.  339.  pi.  433,  Trin.  21  Jac.  B.  R. 
in  Cafe  of  Gorge  v.  Lane* 

12.  A  2d  fci.  fa.  iffued  againft  the  bail.     They  pleaded  nul  tiel  ^*^«»-  39^ 
record,  and  afierwardf  brought  the  principal  into  court j  and  prayed  ^j^i^^gij^ 
that  he  might  be  in  execution^  and  they  dijcharged.     Agreed  by  the 
juftices  and  clerks,  that  if  he  had  been  brought  in  either  before  or 

upon  the  return  of  the  2d  fci.  fa.  that  he  {hould  be  in  execution, « 

and  they  difcharged  j  but  fmce  they  had  pleaded  to  the  2d  fci.  fa. 

fhe  Court  could  not  compel  the  plaintifF  in  the  a6lion  to  take  him  1^  494  ] 

in  execution.     2  Roll  Rep.  367.  Mich.  21  Jac.  B.  R.  Cope  v. 

Doughty. 

13.  The  principal  cannot  render  himfelf  out  of  court  to  the  mar-  The  defcn- 
fhal  in  difcharge  of  his  bail  \  for  none  but  a  judge  can  difcharge  Jcftg^^'and* 
the  bail  j  but  in  court  he  may  render  himfelf  to  the  marfhal  well  g«vc  ^'bail- 
enough.     Sty.  370,  331.  Trin.  1652.  Child  v.  Lenthall.  bondtothp 

o  J    ^j      *j>j  Iheriff,  and 

iefore  the  day  be  rendered  bim/eif  to  tbe  marjlal,  P^r  Cur.  this  may  be  recorded,  and  it  (hall  be 
^  good  bur  to  lYit  allien  brought  upon  the  bail  bond;  but  the  ufual  way  is  to  put  in  bail  before  a 
jubge,  and  afterwards  for  the  defendant  to  render  hlinfelf  in  difcharge  of  his  bail»  and  to  get  hit 
))ail  piece  to  be  filed^  and  difcharged  upon  record,     a  L.  P.  R.  254. 

14.  B.  was  bail  for  b  perfons^  againft  whom  the  defendant  got 
judgment,  It  was  agreed  that  if ^  had  furrendered  themf elves ^ 
^  yet 


494  ^^^* 

ret  the  bail  had  been  liable.     2  Mod.  312.  Trin.  30  Car.  7, 
B,  R.  in  Cafe  of  Aftry  v.  Ballard. 

15  It  was  moved  that  the  bail,  upon  his  producing  the  princi- 
pal, might  be  relieved  againfl:  the  bail- bond,  though  a  term  had  in-^ 
Urvened,  Afton  faid  the  praftice  had  been  both  ways,  according 
to  the  circumft^nces.  Holt,  Gregory,  and  Eyres  held  that  pro- 
ceedings ftould  ftay  on  the  bail-bond  ;  but  Dolben  faid  he  never 
knew  it  done  where  a  term  or  offifes  intervened  ;  whereupon  the 
Court  agreed  that  they  would  not  relieve  the  bail  in  fuch  cafes  for 
the  future.     Comb.  217.  Mich,  5  W.  &  M.  in  B.  R.     Anon. 

1 6.  If  the  defendant  reddidtfe  in  difcharge  of  his  bail,  the  haiU 
fhce  ftiould  be  marked^  other  wife  the  plaintiff  may  proceed 
againft  the  bail.  Comb.  363.  Trin.  6  W.  &  M.  in  B.  R.  Anon. 
Aft€rjTr<J;-  1 7.  A.  ftted  B.  in  3  a^ionSy  and  he  gave  bail  to  each  a^im. 
ment  again*  'Yht  plaintiff  recovered  in  all^  and  then  the  defendant  rendered  him^ 
pii/he  r#»r-  f^*f-,  a^d  one  of  the  hail  entered  an  exoneretur  on  the  bail-piece^  but 
dfre<ii>im-  the  Yfjl  did  Wit,  Per  Cur.  the  render  is  a  difcharge  in  poiTe  as  ta 
■^t^rX/  ^  *  ^^  ^^^  complete  and  aftual  as  to  all,  till  an  exoneretur  is 
'tbelTfu.  entered  upon  all.  i  Salk.  98.  pi.  3.  Pafch.  8  W.  3*  B.  R.  Wil- 
Vatdid         liams  V.  Williams. 

not  give 

liif  plaintiff  notice  of  it,  JMr  gft  the  hmLpl^e  difi barged^  and  th«  plaiadiT  proceeds  to  judgment 
a^ainll  the  bail  upon  a  fci.  fa.  ;>nd  the  Ceuit  would  not  relieve  them  upon  a  motion,  bccaufe  noeio*^ 
ntretur  was  entered,  but  put  Uiem  to  their  audita  querela,  i  Salk.  loi.  pi.  14.  Tria.  J2  W.  3, 
B.  R.  LycU  V.  Gallctly. 

It  is  the  pratltice  ot  the  Court,  that  the  bail  are  not  diicharged  without  entering  an  exoneretmr  oa 
the  bail-piece*  on  notice  given  of  the  furrender  ;  but  if  the  defendant  did  not  give  notice>  it  is  an  irre- 
gularity which  will  not  be  fupplied  by  the  Court  without  paying  colh ;  but  if  the  bail  furrendcrcd  the 
jrincipal  fairly,  though  notllridtly  regular,  they  ought  to  be  favoured,  and  are  indulged  by  the  Court 
to  furrender  him  al  any  time  before  the  return  of  the  id  fci.  ta.  8  Mod.  2^1,  %Zi.  Trin.  10  Geo.  isk 
Cafe  of  Wild  v.  Harding. 

18.  Two  aclions  were  brought  againjl  the  fame  perfon^  and  the 
Jame  per  Jons  were  bail  in  both.     Per  Cur.  a  reddidit  Je  \n  one  zQaoxm, 

is  a  diicharge  of  the  bail  in  the  other  alio.     12  Mod.  99.  Trin. 
i  VV.  3.  Williams  v.  Batter, 

1 9.  If  one  furrender  s  in  difcharge  of  bail,  before  recognizance  for-^ 
fsitedy  he  need  not  give  n/)iice  to  the  plaintiff,  but  it  may  be 
pleaded  Xo  the  fci.  fac.  againtt  the  bail  ;  but  where  a  capias  is 
gone,  and  a  non  ejl  inventus  returned^  whereby  he  forfeits  his  re- 
cognizance, if  he  would  a(k  a  favour  of  the  Court,  he  ought  to 
give  notices  per  Holt  Ch.  J.  j2  Mod.  236.  Mich.  10  W.  3. 
Anoii. 

s.  P.  Be-  20.  Bail  upon  a  writ  of  error  cannot  difcharge  himfelf  upon 

Irc'boun/     furrcndering  his  principal.    12  Mod.  319.  Mich,  j  i  W.  3.  Shoot 

thathcfljall    V,  HiggS. 

p  role  cute 

his  *Tit  of  error  with  effc£t,  or  pay  the^  moaey>if  judgment  be  affirmed.     3  Salk.  57.  pi.  12. 

C  495  ]  2''  Upon  non  efl  inventus  returned  on  the  capias  againft  the 
De^tu.ona  principal,  the  baiPs  recognizance  in  ftriflnefs  of  law  is  forfeited; 
fcu£:u2aucc  ^^^  -f  ^j^^  defendant  renders  himfdf  before  ike  return  of  the  alias 

fch 


j^.ftt.  agatnji  the  hatly  the  Court  will  ftay  proc^ingsbut  inAead  P^a  >«  C 
of  a  fci.  fa.  t\ift  plaint  iff  brought  debt  againft  the  hail  upon  their  re-  ^b'r*^]^ 
cognizances^  who  pleaded  a  render  before  the  return  of  the  latitat  \  was  move* 
per  Cur,  though  this  is  not  pleadable,  yet  the  Court  will  allow  » j^^^c  tUe 
a  render  as  well  on  an  action  of  debt  as  on  a  fci.  fit.  and  that  at  ^^^^^^^ 
any  time  before  the  return  of  the  lati^t.     i  Salk.    loi.  pL  13.  thJtUie'deT 

Hffl.  II  W.  3.  B.  R«  Anon.  fcndantshai 

furrendered 
the  f  nncipal  even  jbefbrt  the  a£Uon  commenced,  and  now  by  >  rvle  of  Court  here»  if  debt  \t  brought  up« 
on  a  recognisance  of  tbis  court,  the  defendant  has  8  days  in  full  term  to  render  the  principal,  whereof 
tht  defendant!  have  now  equal  advantage  in  cafe  of  debt  and  fci.  fa  upon  a  recognicaoce.  To  wliich 
it  was  anfwered  by  Dee,  that  though  that  be  a  rule  in  B.  R.  yet  there  is  no  fuch  rule  in  C.  B.  audi 
^i  being  upon  recognizance  of  C.  B.  we  mull  do  in  it  as  would  be  done  there  if  the  a£tion  were 
brsught  there ;  and  fo  /aid  the  whole  Court,  that  he  (hould  have  the  fame  fauee  here  at  in.  C.  R.  and 
formerly  they  would  not  fuffer  an  aAion  upon  a  recognisance  in  this  Court,  becAufe  of  the  greater 
mifchief  it  would  be  to  the  defendant  than  a  fci.  fa.  but  fure  the  adiion  was  always  well  main(ainable« 
aiid  To  no  rule  is  in  avoidance  of  that  mifchief.  it  was  dire^ed  to  inquire  how  the  Court  of  C.  B. 
wis^  for  they  muft  guide  themfeives  hereby  in  this  cafe.     6  M«d.  132,  133.  Paich.  3  Ann.  6.  R. 

22.  Upon  the  reddidit  fe  the  bail  are  difcharged,  even*  upon  Bycourfe 
the  reddidit  fe  before  a  judge,  but  the  principalthereupon  is  not  in  th^rc^^'^ 
execution,  till   the  plaintiff  has  made  his  elision  to    have  him  in  to  be  an 
txectition,  and  upon  fuch  ele6lion  there  is  a  committitur  entered  in  ""cr  »•<'« 
the  book  of  the  office,  and  the  entry  mu^  mention  it  to  be  at  the  re^  ftndant's«t* 
queji  of  the  plaintiffs  and  all  this  is  fuppofed  to  be  in  court;  per  torneyw/Vii 
Holt  Ch.  J.     12  Mod.  584.  Mich.  1?  W.  %  Watfon  v.  Sutton.  AUcotrvtm* 

m  hock  to  he  kept  for  tbatpurpofe  in  the  office  ofBmR.  to  the  intent  the  plaintiff  may  know  how  to  pro* 
ceed;  that  is,  to  charge  the  party  inexecution«  or  to  take  a  fi.  fa.  or  other  writ.  That  by  the  lue 
rule  of  court,  befides  this  entry,  there  muft  be  2  days  notice  to  the  plaintifPs  attorney  before  a  com* 
aittitur  can  be  entered,  or  a  difcharge  upon  the  bail-piece.  7  Mod.  98.  Mich,  i  Ana.  B.  IL  Ui 
Cafe  of  Goodwin  v.  Hiitom 

23.  Bail  fliall  have  eight  days  in  full  term^  after  return  of  pro» 
tejs  againft  the  principal,  to  render.  12  Mod.  650.  Hill.  13  W.3. 

mith  V.  Oxbring. 

24.  It  was  offered  at  the  bar,  to  have  been  ruled  in  the  cafe 
of  Lee  v.  Kkipe,  that  the  principal  ought  to  be  two,  days  in  cuf 
lody^  before  an  entry  Jhould  be  made  bf  a  reddidit  fe.  7  Mod.  77.- 
Mich.  1  Ann.  B.  R.  in  Cafe  of  Goodwin  v.  Hilton. 

25.  Per  Holt,  the  reddidit  fe  cannot  he  entered  upon  the  hailpiece^ 
for  the  fci  re  facias  is  grounded  upon  that,  and  the  reddidit  fe 
would  deftroy  it ;  but  the  remedy  of  a  b;iil  is  upon  an  audita  que-* 
rela  to  be  grounded  on  the  reddidit  fe.  7  Mod.  77.  Mich.  1  Ann* 
B.  R.  in  Cafe  of  Goodwin  v.  Hilton. 

26.  Upon  bringing  the  bail  piece  to  the  fecondary  of  the  office,  and 
giving  him  fatisfa£lion  that  the  principal  rendered  before,  or  upon 
the  return  oi  \AiQ  fecond fci,  fa^  he  will  give  you  a  difcharge  ory«- 
perfedsas  of  the  fci.  fa.  per  Holt  Ch.  J.  7  Mod.  44.  Trin.  t 
Ann.  Anon. 

27.  'Wi^  defendant  in  an  indictment  in  B.  R,  and  being  hailed 
likewife  in  an  aClion  in  C,  B,  rendered  himfelfto  the  Fleet,  in  difcharge 
cfhis  bail  to  the  a£lion^  and  removed  himfelf  by  habeas  corpus  to  the 
King*s  Benchi  andefcaped\  upon  motion  of  the  bail  to  the  indff^- 

menc 
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ihent  that  their  recognizances  might  not  Be  eftrcated,  (or  ttikt  b§ 
was  taken  out  of  their  cuftody  by  commitment  to  the  marfha),  ii 
was  denied ;  for  they  might  hare  had  him  committed  in  difcharge 
of  themfelves.  i  Salk.  105.  PL9.  Trin.  i  Ann.  B.  R.  Anon. 
t  49^  ]  ^^*  '  AnH.f  2*  cap.  6*  If  a  prifoner  he  taken  en  an  efcape* 
warrant,  and  committed  tc  the  cewity^gdoLf  his  haH  may  charge  bim  iu 
cu/hdf  therCf  kj  a  writ  t9  thejberifff  and  ivjball  be  deemed  afuffi^ 
ctent  render. 

29.  And  the  Jberiffjball  return  fuch  writ^  (^c*  Mpainrf^o  L 

30.  It  was  agreed  that  the  courfe  of  render  is,  upon  reddidit Ji 
figned  ty  thejudgCj  to  get  a  certificate /ram  the  clerk  of  the  papers  ta 

the  majier  of  the  office^  which  is  his  warrant  to  enter  a  difcharge 
upon  the  bail-piece ;  but  fuch  certificate  does  not  make  the  red- 
didit fe  better  or  worfe.  7  Mod.  98.  Mich,  i  Ann.  B.  R.  in 
Cafe  of  Goodwin  v.  Hilton. 

31.  If  the  bail  furrender  the  principal  at  or  before  the  return  of 
the  idfci.fa.  it  is  good,  though  the  plaintiff  has  not  immediate  notice 
of  it ;  but  if  he  is  at  any  further  charge  for  want  of  notice ^  the  prin^ 
cipalJhaU  not  be  difcharged  without  paying  it.     6  Modi  238.  Mich* 
3  Ann.  B.  R.  Anon* 

32.  If  at  any  time  after  the  return  of  the  capias  the  hail  fur-^ 
renders  the  principal  at  a  judge's  chamber^  and  thereupon  he  is  com^ 
fttitted  to  a  tipflaff^  and  ejcapes^  or  is  refcued^  this  is  not  a  good  fur* 
render,  becaufe  it  is  an  indulgence  to  the  bail  to  accept  it  after 
the  return  of  a  capias,  and  upon  fuch  a  furrender  he  ought  to  he  a 
dajs  in  the  cuflody  of  the  tnarjhal  to  make  it  good  ;  but  it  is  other-' 
Wife  if  the  bail  furrenders  him  before  or  at  the  return  of  the  capiasi 
becaufe  that  is  matter  of  right.  6  Mod.  238.  Mich.  3  Ann< 
B.  R.  Anon. 

33.  The  principal  furrendered  himfelfthe  2d  of  May^  and  nctic4 
was  given  to  the  plaintiff's  attorney.  The  furrender  was  before  juf^ 
tice  Tracy  on  the  yth  of  May ^  and  two  days  afterwards  before  ju/lue 
Powis  I  the  bail-piece  was  difcharged  on  the  4th  of  May ^  and  the  2d 

fci.fa.  was  returnable  on  the  gth  of  May,  The  plaintiff's  attorney 
took  the  bail'piece  from  the  judge's  chamber^  and  kept  it  for  a  confide^ 
rable  time.  There  was  not  1 5  days  between  the  te/ie  ana  return  of  the 
%dfci.  fa.  neither  was  it  4  days  in  the  office.  On  this  report  bjf 
the  mafter,  to  whom  a  reference  was  made,  the  judgment  was  fee 
afide,  10  Mod.  281.  Trin.  10  Geo.  in  Cafe  of  Manning  v. 
Turner. 

36.  The  defendant  was  hailed  before  a  judge  by  one  perfon^  who 
furrendered  him  to  the  Fleet  prifon.  The  plaintiff  ferved  the  (herifl? 
with  a  rule  to  bring  in  the  body.  On  motion  to  ftay  proceed- 
ings againft  the  (heriff,  a  queftion  arofe,  whether,  one  perfon  only 
being  bail,  the  render  was  effectual  or  not  ?  And  the  Court  held^ 
that  it  was  not,  and  refufed  to  ftay  proceedings  againft  the  fhe- 
riff;  but  afterwards  %  bail  being  put  in  and  juftifie\  proceedings 
were  ftayed  againft  him  on  payment  of  cofts.  Plaintiff  infifted^ 
that  he  had  been  delayed  of  a  trial,  and  that  the  bail  ought  to  W 
bou^  for  the  debt,  and  were  too  late  Co  render ;  but  Curia  e  con- 
trol j^ 


tfa,  Wcaule  the  pliinttff  had  proceeded  againft  the  fherifF  as  be-* 
forC)  and  not  upon  the  bail-bond.  Barnes's  Notes  in  C.  B.  46, 
^7.  Pafch.  6  Geo.  2.  Steward  v.  Bifliop. 
^  37.  The  defendant  was  furrenderedhy  his  bail  to  B,  R.  prifom 
in/iead  of  the  Fleet^  by  mijtaki  j  he  was  afterwards  furrendered 
rightly^  and  the  bail  moved  to  ftay  proceedings  upon  the  bail-bond. 
A  rule  was  made  to  {hew  caufe,  which  was  afterwards  difcharged 
upon  hearing  counfel  on  both  fides,  the  plaintiff  having  been  ^«- 
layed  of  a  trial*  Barneses  Notes  in  C.  .B.  52.  Pafch.  7  Geo.  2. 
Low  V.  Ravell. 

^8.  \nan  a£fion  upon  abail-hondj  the  defendant  pleaded  compel 
rutt  ad  diem.  IfTue  was  joined  on  nul  tiel  resord,  and  at  the  day 
given  for  defendant  to  bring  the  record  of  the  appearance  into  court j 
the  defendant  produced  a  record  of  bail  and  furrender  thereupon, 
but  one  per/on  only  being  bail^  it  was  looked  upon  as  no  bail^  and  plain- 
tiff had  judgment.  Barnes's  Notes  in  C.  B.  171.  Mich.  8  Geo.  2« 
Smith  v.  Randall.  \^^  ^^ 

39*  The  Court  ordered  the  hour  of  the  day,  or  true  time  of  the  Pnft.tii 
defendanf  sfurrendery  to  be  entered  by  the filazer^inoTAtv  that  it  might  [   497  ] 
appear  whether  the  furrender  was  made  before  or  after  the  fifing  of  C.  B. 
4he  Court.    Barnes's  Notes  in  C.  B.  61.  HiU.  9  Geo,  2.  Ling  v.  acwrdlDrin 
Woodyer,  and  cites  the  Cafe  of  Mafon  v.  Bruce,Trin.  7  &  8  Geo.  2. 

40.  Motion  to  fet  afide  execution  againfl  the  bail,  it  appeared 
that  the  defendant  was  rendered,  and  the  fame //7//r#i  in  the  judge*  t 
iooky  but  not  in  the  baiUpiece  as  ufual,  the  fame  having  been  taken 
mvay  by  the  plaintiff* s  attorney^  fo  that  the  render  could  not  be 
entered  thereon*  The  Court  held  the  render  to  be  good,  and  or- 
dered the  executions  to  be  fet  afide,  with  cofts.  Rep.  of  Pra£t. 
in  C.  B.  123-  Mich.  9  Geo.  2.  Knight  v.  Winter. 

41.  Moved  to  vacate  a  render,  becaufe  the  defendant  would  not 
pay  thefeesy  which  were  not  demanded  till  after  the  render  made^ 
cites  2  Keb.  2.  that  it  is  not  a  complete  furrender  till  it  be  entered 
on  record.  Ordered,  that  the  entry  of  the  render  in  the  judge's 
book  be  flruck  out.  Rep.  of  Pra6t.  in  C.  B.  131.  Trin.  10  Geo.  2. 
Huckle  V.  Ambrofe. 

(A.  a)     Of  the  Bail's  rendering  the  Principal.     At 

what  Time. 

!•  A  FTER  a  capias  againft  the  principal  returned  non  eji  in- 
'^^  ventusy  and  tl/c'i.  fa,  againjl  the  bail  returned  nihily  and  a 
2dfci.fa.  awardedy  and  then  he  brought  in  a  principal -y  and  per 
Popham,  it  may  be  very  well,  unlefs  the  firft  be  returned  warnedy 
and  judgment  given  thereon  for  the  fci.  fa.  otherwife  it  would  be 
to  little  purpofe ;  wherefore  the  principal  was  received.  Cro.  J. 
109.  Hill.  3  Jac.  B.  R.  Hill  v.  Saundeford. 

2.  After  writ  of  error  the  bail  cannot  render  the  principal.  Hob. 
116.  pi.  142.  Pafch,  14  Jac.  Wickftead  v.  Bradfliaw. 

6  3.  The 
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J  Buii^.  J.  The  plaintiff,  ambaflador  for  his  maiWr  the  King  of  ip^itif 

*b  *tirft  n  recovered  in  an  adtion  upon  the  cafe  -,  the  defendant  brought  errsr, 
fa.wasrc-  and  removed  the  record,  and  then  upon  the  id fcire  facias  the  bail 
turned  ni-  brought  in  the  body  of  the  defendant.  -  Rofolred,  that  the  removing^ 
^cient^  ^^  ^  ^^^  record  did  not  (o  flop  the  Cour^  that  thev  could  not  accept 
uf:^ge°bemg  of  the  body  of  the  defendant  in  execution  -,  ana  alfo  that  the  body 
to  bring  io  might  be  accepted  only  upon  the  firft  fcire  ^cias,  and  not  upon 
***!  u^^'^thc  ^^^  ^^  ^  ^"'  ^^^  clerks  faid,  that  it  was  otherwife  in  Popham's  time. 
^"(cTVa.  Mo.  850.  pi.  1x56.  Pafch.  14  Jac.  B*  R.  Don  Serviente  de 
the  Court     Acune  V.  GifFord* 

difallowed 

the  bringing  him  In  on  the  2d  fci.  fa.-< Rol!  Rep»  371.  pi.  24.  S.  G.  and  By  Coke  and  Haughtoa 

the  writ  of  error  (hall  notftay  the  fci.  fa.  againft  the  bail. 

Roll  J.  faid,  that  out  of  indulgence  tp  the  bail*  it  har'been  theufe  of  latter  times,  that  if  the  bail 
do  bring  in  the  principal  Sr/ore  tbt  return  0/  td Jcire  faei<Lty  which  wat  taken  out  a^ainft  the  bail, 
thereupon  to  difcharge  the  bail ;  but  anciently  it  was  not  fo,  but  it  was  then  counted  too  late  to  bring 
him  in.     Sty.  13?.  Mich.  2^Car.  B.  R.     Quatermaii's  Cafe. 

Btfore  the  t%vQ  fcire  facias^  s  returned  the  bail  may  difcharge  themfelves  by  render  of  ^  principal  4 
^r  the  attorney  general,  and  not  denied  by  the  Court.  7  Mod.  77.  Mich,  i  Avlth  B.  R.  In  CaJTe  of 
Goodwin  V.  Hilton.-       — S.  P.  agreed  accordingly.     8  Mod.  13  u  Pafch.  9  Geo.  i. 

7  he  practice  of  B.  R.  is,  that  where  judgment  is  obtained  againft  the  principal,  in  fuch  cafe  the 

&ail  may  furrcnder  him  at  any  timt  he/ore  the  return  of  the  ififci.fa,  vabtre  it  isaftertvard*  returmi, 

fci.  feci  J  or  at  any  time  Before  the  return  of  the  %d  fci.  fa.  Hubert  two  nihiU  are  returned.     An4  if 

ihe-  plaintiff  proceeds  by  zCCxon  of  debt  on  th^  recognizance,  the  bail  may  furrender  the  principal  with* 

in  S  days  after  the  return  of  the  writ.    8  Mod.  3^.  Hill,  i  j  Geo.  in  Caft  of  Strong  v.  How. 

Ibid,  cites  4.  In  debt,  the  defendant  was  condemned,  and  his  bail  would 

ui.c^iE-  \\2iyc  delivered  him  in  execution,  but  he  hadpr9te&i9n  during 
Cask,  who  parliament.     Upon  capias  againft  him  the  (heriff  returned  non  eft 

L4q8   ]  inventus.     Scire  facias  ifTued  againft  the  bail^  who  brought  in 

d  a  royed  the  defendant,  and  prayed  that  he  be  in  execution,  and  the  de* 

■nd'a^terl  ^^"^^"^  ^^^  Committed  in  execution.     Litt.  Rep.  194.  Mich» 

capias  re-  4  Car.  C.  B.  Bagwell's  Cafe* 

turned  non 

r(l  inventus,  and  a  fci.  fa.  returned  againft  the  bail,  and  before  they  pleaded  they  brought  him  ia» 

and  he  was  committed  in  execution. 

If  a  render  5,  BjT  the  courfe  of  C.  B.  the  Court  after  fcire  facias  returned 
fccmadcup-  fgccives  the  body ;  but  in  B.  R.  after  non  eft  inventus  returned^ 
fui  returned  they  Will  not  permit  the  bail  to  brmg^  m  the  defendant  \  per  Har* 
toa  ca.  fa.  vey,  and  Brownlow  the  chief  prothonotaryj  nor  after  imbarlanti^ 
*Uad*thUin  35  the  reporter  fays  he  underftands.  Litt.  Rep.  194.  Mich.  4 
Sfci.  fa.^     Car.  C.  B.  in  Bagwell's  Cafe. 

upon  the  re- 
cognizance, or  In  debt  upon  the  recognizance,  for  (he  bail  may  plead  all  thefam^  pleas  in  debt  upon 
the  recognizance,  that  ihey  may  plead  in  fci.  fa.  upon  the  recognizance ;  but  if  ni,ti  tfi  iu\fentu5  b< 
returned  upon  thcca.  fa.  the  condition  of  the  recognizance  is  broken,  aiul  a  render  caii  never  after 
he  pleaded ;  nor  would  the  Court  heretofore  accept  fuch  a  render*  cites  *  x  Cro.  7  8.  Alyfon  v, 
Bywon;  but  a  great  mifcbief  accrued  from  this  practice;  for  then  they  fucd  a  ca.  f<i.  returnable  the 
nezt  day,  fo  that  the  bail  had  no  time  to  bring  in  the  body  \  to  prevent  which  mifchief,  the  judges  in* 
dulged  the  bail  fo  far  as  to  permit  them  to  render  the  body  upon  the  return  or  the  Aril  fci.  fa.  If  the  r<ri 
fa.  was  returnable  de  die  in  iirm^  cites  \  3  Cro.  ^»i8.  But  iftht  ca.  fa.  was  returnable  «/  tie  next 
fummons^  then-thc  bail  was  ht\d  ftridtlyio  render  the  principal  upon  the  return  of  the  ca.  fa.  and  not  af* 
tcr,  cites  *  3  Cro.  7  ^8.  But  when  Popham  was  made  Ch.  J.  he  extended  his  favour  fo  fur,  as  to  ad^ 
mit  a  render  any  time  before  the  return  of  the  "  d  fci  fa.  or  upon  the  %dfedenie  Curia  ;  but  this  was  dif- 
allowcd,  cites  [j  3  Bulft.  182.  Mo.  850.  the  Spanifli  AmbaiTadorv.  GifTord.  Bbt the  pradice  inB.  R 

•  Sec  fZ  pi.  3.  Alifon  v.  Difton,  S.  C. 

J   See  (B)  pi.  4.  Walmflcy  v.  Havand,  S.  C. 

1  Scefupra,  pi.  3.  Don  Servicatc  D'acuat  v.  GI£trd|  S.  C« 

In) 


llBfMitSnutd9  ml  b  now  ufed  at  Popham  had  eftabtiflitd  It{  (6  tbit  they  al^^Ji  admit  a  render  upott 
«hc  return  of  the  id  fcire  facias  fedeate  Curia,  or  any  time  before.  So  if/ci./eciht  relumed  ufm  tht 
Jirjijcl.fa,  thea  the  render  muft  be  upon  that  return ;  but  %11  the  admittances  of  thefe  renders  are  ex 
£ratia' Citric  J  and  not  ex  merito  juftitic ;  for  the  condition  of  the  recognisance  is  broken  by  the 
jDta-rcnder  upon  the  return  of  the  ca.  fa.  and  therefore  thefe  renders  cam  never  he  pleaded^  hat  the 
^rtj  mufi  he  relieved  hy  motim.  It  is  faid,  Litt.  Rep.  194.  that  by  the  courfe  of  C.  B.  a  render 
snaybe  made  after  the  return  of  the  fci.  fa.  but  the  Court  nsw  doubted  of  that,  and  Cook  Ch.  Pro* 
tbanotary  faid»  that  the  prance  was  always  feontrary.  But  Powell  J.  faid  he  rcmembered»  that 
Mr.  J.  Twifden  cited  a  cafe  in  B.  R.  where  the  render  was  made  ufon  the  day  of  the  return  ofti^ 
Ad/cl.fa.  but  it  WAS«/  m  judge**  chamber  after  the  Court  wae  ufymsA  that  render  was  difallowtd. 
But  Trebj(  Ch.  J.  faid,  that  it  Teemed  to  be  a  good  render.  And  Cook  Ch.  Prothonotary  certified 
to  the  Court,  that  fuch  renders  had  been  frequently  allowed  ;  and  a  rule  was  made  to  ifaiy  prKeedingt 
open  the  fd.  fa.  Ld.  Rayai.  Rep.  1569 157.  Hill.  8  ft  9  W.  3.  C.  B.  ia  Cafe  ot  Wilmore  Y« 
Clerk  and  Howard. 

'  6,  The  Court  was  moved,  that  the  bail  to  an  a£tion  might  be 
difcharged,  becaufe  they  had  now  brought  in  the  principal,  and  it 
was  but  one  day  after  the  return  of  the  writ ;  but  Roll  Ch.  J. 
anfwered,  that  it  may  not  be^  becaufe  they  come  in  upon  the  re- 
turn rf  the  id  fcire  facias.  Sty.  425.  Mich.  1654.  fiarker  v. 
Wcfton. 

7*  In  cafe  a  man  abfconds^  and  bis  hail  cannot  find  bim,  they 
Ihail  have  a  warrant  or  tipftaffto  take  him  out  of  White-Friars 
or  other  pretended  place  of  privilege,  in  order  to  furrender  him^ 
becaufe  he  is  a  prifoner  to  the  Court,  and  they  may  call  him  at 
p]ea(|ire  &c.  per  Ch.  J.  2  Show.  202.  Pafch  34  Car.  2.  Anon. 

8.  Debt  upon  bond  conditioned,  that  y,  F.  Jhall  appear  coram  2Show.44|; 
jtifticiariis  apud  Wefim.  Sec,  The  defendant  pleaded,  that  before  the  ^^^  ^• 
day  of  appearance  he  did  render  himfelfkc.     Upon  a  demurrer  it  s.Cadjudg- 
was  objeded,  that  it  was  ill ;  for  where  the  condition  of  a  bond  is  ed  for  the 
fir  appearance  at  a  day  certain,  if  he  appear  before  it  is  not  good,  ^^n***"** 
fiut  the  Ch.  J.  held,  that  if  the  party  renders  himfelf  to  the  officer  Hawkey  t.^ 
before  the  day  of  appearance,  he  is  to  fee  that  he  appear  at  the  Ludlow, 
day,  either  by  keeping  him  in  cuftody,  or  letting  him  to  bail,  and  ^j^^^^^ 
if  he  does  not  appear,  it  feems  to  be  the  default  of  the  plaintiff  fuch  furrea* 
who  had  his  body  before  the  day  of  appearance.     3  Mod.  87.  der  ihail 
Mich.  I  Jac.  2.  B.  R.  Pawley  v.  Ludlow.  ^^fZK% 

for  the  body  being  rendered  die  trreft  hat  its  tSiSL 


oe  aone  on  lac  a»j  «y  »<yc  i^mimf  nj  »»»»^.f  j^'^'^s  ••"•  '*^-'  •>  "'  "V ••"  •*-'  ^  lender  asi 

at  a  judge* s  chamber;  but  though  the  Court  does  receive  fuch  afenhe 
renders  in  favour  of  the  bail,  yet  it  is  de  mera  gratia,  and  not  de  r^n  •f^^ 
jure,  and  therefore  the  bail  cannot  plead  fuch  render  to  a  fci.  fa.  ^^^^ 
brought  againft  them.     3  Salk.  56.  pt.  8.  betheopi- 

nion  of  thit 
Court  of  B.  R.  and  fettled  as  law,  th.it  no  render  was  good  onlefs  made  after  the  rifin|t  of  the  Court 
9n  the  appearance  day  of  the  fci.  fa.  returned  fcire  fecU  or  of  the  id  fci.  fa.  returned  nihil^  and-l* 
all  arreib  made,  and  proccTs  lerred,  after  the  rifing  of  the  Court  on  the  renim  day,  are  iixcgttlir. 
Rep.  of  PraO.  in  C  B.  53-  Trin.  ft  ft  3  Geo.  2.  Vanderelh  *  al'  r.  Waylet. 

10.  Debt  on  the  recognizance  againft  the  bail,  who  had  riHm 

iered  fiie  principal  before  the  return  of  the  latitat  againft  them. 

Vol.  III.  N  a  The 


499 


iBtd. 


The  Coart  wefc  rf  optnioii  that  diis  is  MfHtjIenC  M  t  iCnaef 
before  the  return  of  the  2d  fcl.  6.  when  the  plaintiff  pieccedi 
that  way,  aiii  ruled  to  enter  an  exoncietur  on  die  kul  piece 
notwithftanding  the  plea,  neplicmtion  and  dcorarfcr  befan  thit 
motion.    Cartfa.  515.  Trin.  9  W.  3.  B.  R.  Dodfim  t.  Kii^. 

IK  At  the  end  of  Hill.  Term  13  W.  3.  Holt  Ch.  J.  &id, 
that  the  judges  had  made  a  rule  that  if  the  fjaindff  in  tiie  origi- 
nal action  brings  dth  agmnfl  the  hail  upon  their  recognitancr, 
ihi  hall  fiuitt  have  8  dayi  after  the  reiwm  of  the  writ  U  rnuUr  the 
frindpali  and  if  there  arc  h^t  ^dayi  in  th§  fethw'mg  term  after 
the  return  of  the  writ,  be  (hall  have  4  daji  in  the  filbiwingttnu 
Ld.  Raynu  Rep.  721.  Hill.  13  W.  3.  in  Cafe  of  Milncr  r. 

Petit.  ,    ^ 

Tlte  prioct-  I  ^.  Bail  may  render  the  principal  when  Aey  pleafe,  and  may 
tai  caniMt  ^^  |)2„i  up  on  a  Sunday^  and  render  him  the  next  day  \  per  Cur. 
i;^r//!l*^  6  Mod.  231.  Mich.  3  Ann.  B.  R.  Anon. 

ilS«ci*    7  Mod.  85.  Mich.  I  Ann.  B.  R.  in  Cafe  of  HaU  r.  HiU. 

The  bail  13.  The  CouTt  held,  that  in  an  aflion  of  iAt  vpmi  a  rectgm* 

may  furrcn-  jg^„^^  the  bail  havc  till  the  rifing  rftbe  Court  pn  the  affearance^daj 
^ai'bJfo^'  of  the  writ  to  render  the  defendant.  Rep.  of  Piaa.  in  C.  B. 
^^\f,tbfaf^  23.  Mich.  8  Geo.  i.  Wright  r.  Dingley. 

^Mf  of  the  r.t^rm  rf  the  aBion  m  the  recogntxancff  where  plalntilT  proceeds  that  way  ;  or  if  t^ 
rroceiain^f  againft  them  be  by  fci.  fa.  before  or  on  the  appearance^ay  of  the  return  of  the  fci.  h*^ 
fiair«  the  Court  in  cafe  of  a  fei.  feel  returned,  or  the  appearance- day  of  the  letum  of  dhe  sd  fid. 
fa.  iitrini;  the  Cou«t,  in  cafe  of  z  nibiU  returned.  Barnes's  Notes  in  C.  B.  %y  Pakh.  22  Geo.  x, 
in  Cale  of  Deriflcy  v.  Deland. 

14.  An  adfon  of  debt  was  brought  m  the  recognixance  againft 
the  bail,  the  writ  was  returnable  the  ejfoign-day  if  the  term^  and 
the  principal  was  furrendered^  and  an  exoneretur  entered  on  the 
bail-piece  the  14th  day  of  Jan.  fo  it  was  moved  that  the  bail 
iright  be  difcharged,  and  they  were  difcharged  accordingTy.  8 
Mod.  34.0.  Hill.  1 1  Geo.  in  Cafe  of  Strong  v.  How.    . 

15.  Afttr  notice  of  a  writ  rf  error ^  the  plaintiff  cannot  take 
out  a  capias  againft  the  principal  in  order  to  proceed  againft  the 
bail ;  and  a  refolution  4  Ann.  to  the  contrary  was  thought 
per  Raymond  Ch.  J.  to  be  againft  reafon.  Gtbb.  175.  Mich. 
4  Geo.  2.  B.  R.  Sweetapple  v.  Goodfellow. 

16.  A  motion  to  difcharge  a  judge's yiMw«^w  to^ay  froceedhgi 
on  a  bail-bond  on  afuggeftion  that  the  defendant  had  furrendered 
himfelf  in  difcharge  of  his  bail.  It  appeared  that  exception  was. 
taken  to  the  baily  and  that  the  render  was  made  before  Juffifieation^ 
fo  that  the  fame  was  irregular,  and  did  not  warrant  the  luggeftion 
in  the  fummons,  wherefore  the  Court  fet  the  fame  afide.  Rep. 
Of  Fraa.  in  C.  B.  58.  Mich.  4  Goa  a.  Gwinnell  v.  Prober. 


(B.a) 


(B,  a)     Puniftimcnt  of   rcfufing  Ball,  ^where   it 
ought  to  be  granted ;  or  taking  infufficient  Bail. 

1.  T\EBT   upon  the  ftatute  23  H.  6.  tarn  quam  ice.  for  that  Mo.  H7' 
^^  the  plaintiff  being  arrefted  in  a  fuit  in  the  Court  at  Notting-  ^iJig^V. 
ham,  and  there  committed  to  prifon^  ofFered  fufficient  bail  to  the  the  mayor 
mavor*  keeper  of  the  (aid  prifon,  which  bail-  he  refufed  to  accept,  of  Notting* 
and  kept  him  in  prifon  contra  formam  ftatuti.     Upon  nil  debet  *»*»»^S.  c.j 
pleaded,  the  plaintiff  had  a  verdid.     It  was  moved  iii  arreft,  that  cordingVy 
the  ftatute  of  18  £Iiz.  cap.  5.  that  no  adion  (ball  be  brought,  ^^3,1°^* 
[for  any  penalty  on  any  penal  ftatute]  but  by  information  or  ^JjgftJ^ 
original  writ,  and  not  otherwife  ;  whereas  this  is  by  bill  of  dibtj  r.  Clark, 
and  therefore  judgment  was  given  for  the  defendant,  though  it  was  s.  C.  that 
urged  that  the  plaintiff  here  was  the  party  grieved.     Cro.  E.  76.  J'^eT/gatr^ 
pK  36.  Mich.  29  &  30  Eliz.  B.  R.  Widdow  v.  Gierke.  words  in  the 

faidftat.  18 
£1jx.  it  was  adjudged  that  the  a^Uon  being  by  biU»  andliot  by  information  or  original*  quod  querens 
ail  capiat  per  billam.  Cited  as  adjudged  accordinglv  in  Cafe  of  Woodfon  v.  Clark,  S.  C. 

Arg.  6  Rep.  19.  b.  in  Gregorie'i  Cafe.  ■  -  ■  S.  C.  cited  by  the  name  of  Winfton't  Cafe,  Sty.  3Si». 
382.  And  Roll  Ch.  J.  faid  it  doet  not  appear  whether  the  ftat.  18  Eliz.  cap.  5.  intended  to  ouft 
B.  R.  of  its  jurifdiftion  or  not,  but  it  is  left  at  large  in  the  ftatute,  and  he  thinks  it  an  original  a^ion ; 
and  that  Plat's  Case  is,  that  an  original  a^ion  may  be  by  bill ;  and  he  conceives  that  the  ftatute 
intended  only  to  exclude  inferior  courts,  and  the  conftant  cpurfe  is,  that  the  party  being  in  cuftodia 
marefchalli,  be  may  be  proceeded  againft  by  bill ;  and  we  will  not  fuffcr  this  court  to  be  excluded  front 
iu  jurtfdi^ion  by  obfcure  words  in  the  ftatute:  And  in  the  principal  cafe  there  gave  juc^mcat  ••• 
fiordingly  for  the  plaintiff*,  Nifi.     Pafch.  1653.  Hill  v.  Dechair. 

2.  In  faVe  imprifonment  the  defendant  jujiified  under  a  latitat. 
The  plaintinT  in  his  replication  confejjed  the  latitat  5  but  farther  fet 

forthy  that  after  the  arrejt^  and  before  the  return  of  the  writ^  he 
tendered  fufficient  baily  which  the  defendant  refufed.     Upon  iflue  ^ 

joined  it  was  found  for  the  plaintiff.  It  w^s  moved  that  though 
it  is  an  offence  in  the  defendant  to  refufe  bail,  yet  it  is  not  within 
the  ftatute  23  H.  6.  cap.  10.  becaufe  a  Sheriff *s  bailiff  is  not  an 
officer  intended  in  %that  ftatute,  and  the  taking  being  by  lawful 
procefs,  he  could  not  be  a  trefpaffor  ab  initio.  Said  per  North 
Ch..J.  if  the  writ  and  warrant  are  good,  then  the  refufing  bail 
is  an  offence  within  the  ftat.  23  H.  6.  and  a  fpecial  a£fion  on  thi 
cafe  had  been  the  proper  remedy  againft  the  flieriff,  but  not  againft 
the  officer.     2  Mod.  31.  Pafch.  27  Car.  2.  C.  B.  Smith  v.  Hall. 

3.  Where  the  Jheriff  takes  infufficient  bail,  and  th»  plaintiff  Ld.  Raym. 
tnll  not  accept  them,  he  it  liable  to  an  a^ion  as  well  as  to  amercia-^'  g^' iV'p 
mints*,  per  Holt  Ch.  J.     i  Salk.  99.  pi.  6.  Hill.  10  W.  3.'bjHoiiCh! 

Etherick  v.  Cooper.  J. 

Holt  Ch.  J. 
did  it  had  been  adjudged  in  Ch.  ].  Glin's  time,  that  if  the  (heriff  takes  infufficient  bail,  and  hat 
not  the  party  at  the  return  of  the  writ,  an  action  would  lie  againft  hijn  ;  but  the  contrary  has  been 
^net  held  in  C.  B.  It  was  indeed  ahvays  agreeJj  that  an  aBion  ^vou^d  mot  lie  for  ta  'in^  infu^ieM 
hail\  ^Ir/jtwas  not  fittled  Vfhttiter  it  would  not  lie  /&r  taking  infufficitnt  bail  and  not  having  the 
farty  Mt  return  of  the  nurit ;  for  thoagh  the  ftatute  commands  him  to  take  reafonable  bail,  yet  if 
ht  has  not  the  party  he  (hall  be  ainerced,  and  the  ftatute  docs  not  exempt  him  from  that.*  6  Mod.  iza* 
HilL  a  Ana.  B.  R.  ia  Cafe  •(  ttrovenor  v.  Soamt. 

N  n  2  4.  If 
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4.  If  2L  frifoner^  that  is  hailed  hj  infuffictent  furetiis^  mfpears  ac^ 
cm-ding  to  the  condition  of  the  recognizance,  it  feems  that  thofe 
who  admitted  him  to  bail  are  fafe,  inafmuch  as  the  end  of  the  law 
is  anfwered,  and  the  appearance  of  the  prifoner  as  effedually 
procured  by  fuch'furetics  as  if  they  bad  been  ever  fo  fufficient. 
%  Hawk.  PL  C.  89.  cap.  15.  S.  6. 

C  501  ]  (C.  a)     What  Recovery  againft  the  Bail  fliallbca 

Difcharge  of  the  Principal, 

I.  CCIRE  facias  to  have  execution  of  damages  recovered,  in 

•^  an  appeal  the  defendant  pleaded  that  after  judgment  the 

plaintiff  brought  a  fci.  fa.  againft  the  bail,  and  had  judgment  and 

execution  awarded  againft  them;  upon  demurrer  this  was  ad- 


17  Jac.  B.  R.  Freeman  v.  Freeman. 

(D.  a)    Declaration. 

I.  D^^^  ^^  recognizance  entered  into  by  the  bail,  the  plain- 
'  -^  tiff  declared  that  in  Mich.  Term  he  bad  judgment  againfl 
their  principal^  and  that  in  Eajler  Term  before  the  defendants  became 
bail  by  recognizance  conditidned  ice.  in  placito  frsei  \  but  did  mi 
fetforth^  that  there  was  ar^  a£iion  pending  in  Eajl.  Term  ;  but  per 
Cur.  the  common  form  i^  fo  upon  a  fci.  fa.  againft  the  bail>  and 
the  like  may  be  in  an  a£Hon  of  debt  upon  the  recognizance* 
6  Mod.  159.  Pafch.  3  Ann.  B.R.  Perkins  v.  Chaterton. 

2.  In  debt  upon  a  recognizance  of  bailj  the  plaintiff  hzd  declared 
in  the  fhort  manner  now  pra^fed,  without  fitting  out  the  conStien 
of  the  recognizance  \  the  Court  declared  no  opinion,  but  feemed 
inclinable  to  think  that  the  condition  of  the  recognizance  does  not 
eperate  by  defeajdnce^  but  in  part  of  the  recognizance  itfe^^  and  Aat 
the  plaintiff  ought  to  fet  out  the  condition  in  his  declaration ;  and 
ordered  the  plaintiff  to  file  the  record  of  the  recognizance,  but 
gave  him  liberty  to  withdraw  his  former  declaration,  and  declare 
de  novo  if  he  thought  fit.  Notes  in  C.  B.  248,  249.  HilU 
6  Geo.  2.  Afidroven  v.  Baflen. 

3.  Plaintiff  declared  on  a  recognizance  of  baily  without  fetting 
forth  the  conditiony  defendant  demurred  generally^  Court  gave 
judgment  for  the  plaintiff;  the  recognizance  iii  the  declaration 
does  not  appear  to  be  conditional,  but  abfolute  ;  if  conditional, 
defendant  might  have  pleaded  nul  tiel  record.  Notes  in  C.  B« 
246.  Mich.  II  Geo.  2.  CrofTe  v.  Porter. 

(E.  0 


(E.  a)     Pleadings.     In  General. 

I.  TT  is  no  pUa  for  tlie  bail  to  fay  that  the  principal  was  arrejled  In  fci.  £i» 

'*'  at  anotbitr  man'sfuit^  and  bad  to  prifon  \  for  which  reafon  he  Jff/^V*** 

could  not  render  him.     Arg.  2  Mod.  28.  cites  22  E.  4.  27.         fuldedJn 

har  that  tbt 
flaintiff  bad  arrejted  tht  frinrpal  in  an  ittf,rior  conrr^  iy  reafan  Vf  hereof  thy  could  not  Ariftg  the 
iody  into  court.  This  was  adjudged  no  plea  j  for  they  might  remove  the  body  with  an  habeat  corpus 
cum  caufa,  *  or  pay  the  condemnation-money  in  the  inferior  court,  and  I'o  difcharge  the  party  from 
theacCy  and  bring  him  into  court.    Mo.  40j.pL  524.  Pafch.  3  7  £1^2.  B.  R.  Manhall  v.  Vincent. 

*r  502  ] 

2.  Bail  was  given  that  A,  upon  8  days  warnings  Jhall  appear  to  Cro.  J.  4:. 
any  aBionto  he  brought  by  B.for  fuch  a  debt  j  and  if  J,  /hail  be  Jnj  fj;^^"^' 
condemned  in  the  fuity  and  not  pay  ity  then  the  bail  would  anfwcr  B,  Court  held 
the  condemnation,    B.  brought  ad^ion  againft  A   in  which  A*  was  Accordingly, 
condemned,  and  did  not  pay,  by  reafon  whereof  B.  brought  debt  "^  "^V^* 
againft  the  bail  upon  the  recognizance,  and  fet  forth  the  fui t  againil  tiiat  judg. 
A.  and  the  condemnation,  and  that  he  had  not  fatisfied  it,  but  mentbeeo- 
ihewed  not  that  A.  had  8  days  warning  to  appear  to  the  a^ion  j  ^Yfcll^i^* 
and  Fenner  and  Yelverton  held  that  he  need  not  ihew  it;    but  butbydi.' 
Popham,  Gawdy,  and  Williams  were  of  the  contrary  opinion  ;  rcAionof 
for  A.  is  an  eftranger,  and  the  bail  is  bound  only  to  anfwer  fuch  JJ^^JIJ^ 
condemnation  in  fuch  aAion.only  as  (hall  be  brought  upon  the  8  waadifcon- 
days  warning  given }  for  that  is  the  ground  of  all,  and  there  is  tii^ued,  and 
no  reafon  that  A.  by  bis  voluntary  appearance,  without  8  days  J^^t^^^*"". 
warning,  fhould  prejudice  his  bail.     Brownh  8^.  Mich.  2  Jac.  pearedton 
Hargrave  v.  Rogers.  n««^  *^»on 

52.  S.  C  in  totidem  verbis  with  Brown!.— —Cro.  J.  97.  pi.  27.  Mich.  3  Jac.  S.  C.  fays  the  plain* 
tiff  replied  that  he  gave  notice,  and  found  Cor  the  plaintiff;  and  that  it  was  moved  in  arrcft  of  judg* 
ment,  that  this  recognizance  was  not  well  taken,  it  being  Wfore  an  adtion  brought  But  per  Cur.  it 
ic  the  courfe  to  take  fuch  recognizance  where  the  caufe  is  removed  by  Hib.  Corp.  and  this  Court  ought 
to  take  conufance  of  the  courfe  of  the  Cdurtof  C.  B.  but  notwithftaniing  that  and  fevci^l  other  ex- 
cept ions,  the  plaintiff  had  judgment. 

3.  In  fci.  fa.  againft  the  bail,  the  defendant  pleaded^  that  the  Mo.  7:$.  pi. 
principal -was  dead  before  the  fci.  fa.  brought.     Upon  a  demurrer  ^dLdged  ^ 
Dccaufe  he  did  not  allege  when  he  dicdy  nor  that  he  died  before  th^  s.  C.  cited 
capias  brought  againjl*^  him^  the  plea  was  held  ill ;    per  tot.  Cur.  Hutt.  47.— 
Cro,  J.  97.  pi.  26.  Mich.  3  Jac.  B.  R.  Williams  v.  Vaughan.  lo^h.Tsl 

— s.  c* 

cited  Aif.  2  Mod.  aS.  Sty.  324.  Arg.  S.  P, 

4.  The  principal  was  in  execution^  and  z  committitur  enteredy  and 
after  zfci^fa.  was  brought,  and  two  nihils  returned  againft  th^ 
bail,  andjuagnient  upon  the  fci.  fa.  and  now  they  come  and  mov^ 
to  fet  it  afide,  but  the  Court  would  not,  it  being  the  ac^  of  the 
Court,  and  the  party  Jhould  have  come  and  pleaded  it  upon  the  fire 

facias.     Skin.  120.  pi.  16.  Trin.  35  Car.  2.  B.  R.  Anon. 

5.  In  fcire  facias  againft  the  bail,  they  plead  in  bar,  that  after 
judgment  againft  the  principal  a  ca.fa.  ijjued  againft  him^  dirc^sdto 
tbfjherijfs  ofJuondon^  who  returned  rfon  eji  inventus^  ^id  thereupon 
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So6  JBflil. 

veniust  the  ball  cannot  plead  a  rentier,  but  muft  he  nlUv^d  t^pCK  e 
motUn  ;  for  the  admittances  of  all  fuch  renders  are  ex  grada  Ciw 
rix ;  and  not  ex  merito  juftitiae  ;  for  the  condition  of  the  recog- 
niz2nce  is  broken  by  the  non-render  upon  the  return  of  the  ca.  ia. 
Ld.  Raym.  Rep.  156, 157.  Hill.  8  &  9  W.  3.  Wilmorc  v.  Clerk, 

ProcJr^'mnd  *'•  I**  ^^^^^  bj  the  ball  it  was  aiSgned  that  judgment  ^was 
J^Tocttdimis.  given  againft  him,  where  no- capias  wasawardid  againjl  tbeprin- 

^ V— -^  cipal  before  the  fci.  fa.  was  awarded  againft  him  ;  it  was  held 

BtBtvpm  that  the  writ  of  error  well  lay  for  the  bail  and  the  judgment  in 
L^ng"fli^  the  fci.  fa.  was  reverfed.  Crd.  E.  733-  pL  65.  Mich.  41  &  42 
to  the  Court  EHz.  in  Cam.  Scacc.  Price  v.  Price. 

and  that  bail 

^m  taken,  therefore  prayed  to  be  difcharged  ;  Wray  J.  faid,  tkey  (hall  be  put  to  the  vrh  •£ Cfior# 
for  bcisig  but  error  in  proceft  we  may  rcverfe  our  own  judgment.  4  Le.  36.  pL  99.  Mkh.  27  Elis. 
B.  A.JUioa. 

12.  A.  brought  debt  againft  D.  and  recovered  in  B»  R»  tiioi 

D.  brought  error  in  Cam.  Scacc.  tnd  found fureiies  tofrrfetuU 
^  with- effect;  afterwards  y^r  not  prifecntingj  {^^.  a  fci.  fa^  UM 
brought  againft  the  pUttniiffin  error y  who  appeared  and  w^  ta^ 
ken  in  execution^  and  now  ^fci.fa.  v^ss  brought  ^gMtffi  the  baili 
it  was  moved  that  they  were  difcfaarged  by  die  appearance  of  the 
plaintiflF  in  the  writ  of  error  ;  per  Coke,  if  this  bail  upori  th^ 
writ  of  error  are  of  the  nature  of  ball  at  common  law  in 
an  afiion,  they  are  difcharged,  but  it  it  otherwtfe  if  they  are 
bail  for  rise  m>t ;  hut  ordered  this  matter  to  be  pleaded,  and 
then  they  would  advife.     Roll  Rep.  361.  pi.  13.  Pafch.  14  Jac* 

r  B.  R.  A(kew  v.  Downes. 

|o.  3^6.  pi.       1 3,  Error  by  the  bail  of  the  principal  judgment  ^  and  alfo  ofjuig^ 

&.  P  S)e»**  '"^^  *^*''  '^'  f^^*  f^'  ^  ^^^^^^^^  executionis  fuperinde^  and  was 
^1  apfear.  ajjigned  in  the  judgment  in  the  fci*  fa.  againft  the  bail  was,  then  «# 
capias  was  awarded  againfi  the  principal ;  all  the  judges,  except 
Hobart,  held  that  it  is  all  one  in  B.  R.  and  C.  B.  that  a  capias 
ought  to  be  againft  the  principal,  and  returned  noneft  inventus^ 
other  wife  no  fci.  fa.  ought  to  be  againft  the  bail ;  for  if  the  prin- 
cipal be  taken  on  the  capias  or  he  renders  himfelf,  no  execution 
ought  to  be  againft  the  bail.'  Cro.  C.  481.pl.  4.  Mich.  13  Car* 
B.  R.  South  v.  Griffith. 

14.  A  fci.  fa.  was  brought  againft  the  bail  for  thefUtintiJf  in 
trror^  who  pleaded^  that  the  plaintiff'  in  error  did  not  profecmte  ii 
with  effe^i  the  plainriiF  in  the  fci.  fa.  replied  proteftando^  that  bo 
did  not  prefecute  the  writ  of  error  with  efed,  pro  placitOj  that  tbt 
judgnuutwfiseSrmedby  tbejiffiices  ofC*^*  an4^BarantdeQradse 
ie  la  Coife^  i^  hocparatus  efi  verificare  per  recordum ;  the  defendants 
demurred,  becaufe  it  was  not  alleged  that  6  wereprefent  when  tb^ 
judgment  was  affirmed^  which  ixexprefslyfcquiredby  the  ay  £Uz» 
cap.  8.  fed  non  allocatur;  for  the  defendants /&9»/t/  then  havt 
pleiukdmd  tiel  record^  for  if  th^re  were  not  fix  <heir  iproceedifigs 

wei« 


35an.   ^  t  506 

coram  non  judice.  Vent.  75.  Pafch.  22  Car.  2.  B.  R.  Bar- 
jrct  V.  Milward. 

15.  Infci.fa.  by  adminijlrator^  the  bail  pleaded  that  the  tejiator 
^d  nntjue  out  any  capias  againfi  the  principal^  and  does  not  fay  that 
neither  the  intefiate  nor  adm'mtjlrator  did\  for  if  the  adminiftrator 
did,  it  is  well  enough  ;  the  Ld.  Ch.  J.  faiJ,  that  perhaps  this  . 
prtnia  facie  may  be  good,  and  if  the  adminidrator  has  fued  out 
any  capias  it  may  come  properly  on  his  part  to  allege  it.  Freem. 
Rep.  338.  pi.  418.  Trin.  1673.  Menate  v.  Coltlo. 

1 6-  Sci.  fa.  againft  the  bail  of  H.  trfey  pleaded  that  the  original^ 
was  Jenid  in  the  county  of  Tor k^  in  which  aSfionfo  laid^  there  was  m 
judgment  again/i  H»  but  that  the  judgment  upon  which  thisfci,fa,  was 
brought  was  had  againjl  the  [aid  H.  on  an  action  laid  in  the  county 
rfthe  city  of  Tor k,  &c.  and  fo  the  bail  not  liable.     The  Protho-  [  J07   1 
notary  being  adced  informed   the  Court,  that  though  by  the 
courfe  of  the  Court  the  plaintiff  might  declare  in  other  courts 
againfi  the  fame  parties,  and  the  judement  would  be  good,  yet  by 
itfch  variation  of  the  county,  the  bail  is  difcharged,  and  not  liable 
to  the  damages  in  the  new  declaration,  and  judgment  was  given  . 
for  the  defendant.     3  Lev;  235.  Trin.  i  Jac.  2.  C.  B.  Yates  v. 
Plancin. 

17.  Sci.  fa.  againft  the  bail,  upon  a  recognizance  conditibnod,  Thtdefn- 
that  if  judgment  Jhould  be  had  againft  the  principal  that  he  Jhoujd  ^'^/^^ 
pmy  the  moneys  or  render  his  body  tcprifon\  the  plaintiff  fet  forth  delivered 
)that  he  had  recovered,  &c.  but  that  the  principal  did  not  piy  the  obtained  an 
money  01  render  himfelf ;  the  bail  pleaded^  that  there  was  no  de-  ^'^^^^^'^V 
flaratioH  delivered  againji  the  principal  tt/ithin  two  terms  after  the  JeJ^at 
Tecognizancc  )  upon  demurrer  the  plaintiff  had  judgment ;  for  terr^was 
though  by  the  courfe  of  the  Court,  if  the  defendant  lie  in  prifon  ^j'^^^^^'' 
two  whole  termTj,  without  any  declaration  againft  him,  he  may  the  pi^ntir 
be  difcharged  by  a  rule,  yet  if  a  declaration  be  afterwards  deli-  delivers  his 
irered,  and  judgment  thereon,  'tis  good,  and  the  bail  will  be  liable.  ^"^^'3*^*^°' 
a  Vent.  143.  HilL  i^ic  2  W.  &  M.  C.  B.  Dod  v.  Dawfon.  *udgment 

by  default, 
and  a  fci.  fa.  being  brouglit  againfi  the  bail,  they  pleaded  that  there  was  no  declaration  delivered 
mrithia  two  terms  after  the  a^ion  commenoed  ;  but  the  Court  upon  demurrer  held  the  bail  liable  in 
eafc  the  plaintiff  declares  feon  after  the  injunction  difToived.     3  Mod«  274.  Hill,  i  W.  &  M.  ia 
3.  R.  Docv.  Dawlba. 

18.  In  fci.  fa.  againft  bail,  the  defendant  pleaded  that  no  ea- 
J^as  ijfued  againft  principal  \  the  plaintiff  r^^/iW,  that  a  writ  of 
mirror  was  fued^  and  therefore  he  could  not  Juea  capias^  &c.  the  de- 
fendant demurs  ;  and  per  Powell  Juftice,  error  upon  the  principal 
judgment  is  no  bar  to  hiader  the  fuing  of  a  capias  in  order  to 
charge  the  bail,  and  it  was  fo  adjudged  in  this  Court  very  lately ; 
Judgment  for  the  defendant.     Ld.  Raym.  Rep.  342,  34.3.  Pafch* 

iO  W.  3.  Ward  v.  Bendall. 

19.  M.  and  W.  were  bail  for  J.  S.  at  the  fuit  of  R.  who  ob- 
tained a  judgment  for  200 1.  M,  died,  and  a  fcire  faciat  was 
-kfV^f^t  (^S^i^ft  ih  (Xfcutriii  and  IV.  the  other  bail.     Afterwards 
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a  2d  fci.  fa.  iflued,  and  2  nibils  returned.    Judgment  Inr  de« 

fault  was  againft   W.     The  executrix  prote/landa  that  fie  had 

fully  adminijiered^  and  had  not  aflets,  pleaded  in  bar  that  there  tvat 

M§  ca.fa^  againft  the  principal  before  thefirft  fci,fa.  Fhinxi  ff  repiieet 

that  he  did  profecutea  ca,ja.  againft  the  principal,  retwmabUCraJh 

Trin^  upon  which  the  Jheriff  returned  non  eji  inventus.     The  defen^ 

dant  protejlando  that  the  replication  was  infufficient,  rgoined  thai 

ca.fa.  was  delivered  to  the  Jheriff  after  Craft,  Trin»  andtifttr  the 

iftftire  facias  iffued^  &c.  and  traverftd  that  it  was  delivered  t9  the 

fi)eriff2X  any  time  before  the  return  thereof*     Upon  demurrer  it 

was  adjudged  that  the  traverfe  of  the  time  was  not  material  %   for 

if  the  writ  is  adually  out,  and  the  iherifF  makes  a  warrant  before 

it  is  delivered  to  him,  it  is  legal.  2  Lutw.  1283.  Mich.  10  W.  3. 

C.  B.  Redman  v.  Idle* 

2  id.  20.  Sci.  fa.  againft  the  bail,  who  pleaded  that  there  was  no  ea.fa. 

R»y«»- ^^-  againft  the  principal.     The  plaintiff  replied^  and  fet  forth  a  ca.fee. 

mwidleyT.'  ^nd  non  eft  inventus  returned;  but  it  appeared  that  it  was /£/?a# 

Beaiing»       a  year  after  the  judgment,  and  no  fci.  fa.  appearing  it  muft  be  ac- 

s.C.fa7t     counted  illegal ;  but  per  Holt  Cb.  J.  the  want  of  a  fci.  hu  prc- 

fucdout  »**  vious  to  a  ca.  fa.  after  a  year,  is  but  error,  of  which  the  bail  can- 

vcart  after    not  take  advantage.  6  Mod.  304.  Mich.  3  Ann.  B*  R.  Ch^Im- 

thejudj.     leyv.  Vcale. 

ment,  and         ' 
adjudged  foe  the  plaiotlfL 

21.  In  fci.  fa.  the  plaintiff  declared  that  he  had   recovered 
againft  R.  and  the  defendants  became  bail  that  he  fl>9uld  either  fay^ 
&c.  or  render  him/elf  to  the  prifon  marefcballi  marefchalfi^  mftre^ 
[  508  3  &c*     Upon  Oyer  the  recognizance  wasy  that  R,  JbouU  pay^  iic. 
or  render  bimfelf  to  the  prifon  marefchalli  marejchalftee  domrnM  re* 
ginee  coram  ipfa^  ice.     Then  they  pleaded  that  there  was  no  ea. 
fa.  returned  againft  the  principal.   The  phiniiS  replied  that  there 
was  a  ca.fa.  returned^  G^c,  and  fet  it  forth.     On  demurrer  it  was 
objeSed,  that  there  was  variance  between  that  writaiid  therec^* 
mzance  \  for  the  writ  and  declaration  was,  that  the  defendant 
in  the  original  a£lion  ftiould  render  htmfeif  prifoner  to  the  mar- 
fhal  marefchaP  noftree ;  and  the  recognizance  was  to  the  marfhal 
marefchaC  dcmime  regina\  but  adjudged,  that  this  being  a  fci.  fik 
upon  a  recognizance  of  bail  taken  in  B»  R,  the  marjhalmuft  he  he* 
tended  themarjhalofihis  courts  and  not  of  the  prifon  of  the  palace. 
2  Salk.  602.  pi.  12.  Trin.  4  Ann.  B.  R.  Ball  v.  RufTell. 
sSaTk.  6r2.       22.     In  fci.  fa.  againft  the  bail  it  was  objeded,  that  it  2p* 
pi.  f2.s.c.  peared  by  the  capias  fet  out  in  the  replication  that  there  were^itf 
ccTUngiy^*  5  ^y^  between  the  tefte  and  return  of  it  \  whereas  every  capias 
fued  out  againft  the  principal,  in  order  to  charge  the  bail,  9ugbt 
to  have  8  days  between  the  tefte  and  return,  and  ought  to  be  4  days 
in  the  Jheriff  s  office ;  which  the  Court  agreed  to ;  but  faid  it  was 
enly  an  irregularity  in  proceeding'^  and  therefore  the  defendants 
fl)ould  have  m$ved  the  Court  to  have  them  fet  afide  for  the  irregula- 
rity ;  but  in  point  of  law  the  Ch.  J.  faid,  procefs  in  the  Court 
.  may.  be  made  returnable  de  die  in  diemi  efpecially  procefs  which 
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toes  into  Mfddlefex.    Ld.  Raym.  Rep*  1177.  Trin«  4  Aim. 
L  R.  in  Cafe  of  Ball  v.  RufTel. 

23.  Judgment  was  entered  againft  the  principal  Aus,  Ide9  r/-  £'^^j^ 
4itwr  jufticiariis^  that  the  plaintiff  /bould  recover  his  debt,  &c-  ^^J^ 
Whereupon  a  fci.  fa.  was  brought  againft  the  bail,  and  a  good  judg-  FrincifmL 
ment  againft  them.     They  brought  a  writ  of  error  tp  reverfe  the  ^"v     -^ 
judgment  againft  them,  becaufe  judgment  was  entered  againft  them  f^^/J?^^ 
i^ore  a  good  judgment  was  entered  again/l  the  principal  s  for  vide-  wasfivcA 
tur  jufticiariis,  &c.'  is  no  judgment,  and  the  Court  held  that  the  agatnftilK 
judgment  fliould  be  reverfed.     2  Lc.  I.  pL  2.  Mich.  32  &  33  jj^l^jj^ 
£liz.  B.  R.  Thacker  v.  Damport.  wtS^Jrm 

$ipoH  tbe  principal  jtidgmtnt  at  Mp9»  the  judgment  In  the  fcLfn.  but  it  wat^^alhed,  lioeauic&q^ 
«-cre  Qot  parties  to  the  original  jud^ncnt.    5  Mod.  397.  Pafch.  10  W.  3.  Atwood  t.  DneU. 

(G.  a)    In  CrinDiinal  Cafes. 

!•  /^NE  indified  and  found  guilty  of  the  death  of  a  man  hf 
^^  mifadventure^  as  by  cafting  a  ftone  over  a  houfe,  and  hf 
chance  killing  a  man,  woman,  or  child,  is  not  bailable.    Cokio 
of  Bail,  &;c.  cap.  5.  cites  3^£.  3.  Corone  354. 

2.  So  if  one  indified  be  found  guilty  of  the  death  of  a  manjfr 
iefendfndoy  he  ought  not  by  law  to  be  bailed ;  for  according  ta 
BraAon's  rule,  invcniuntur  culpabiles.  Coke  of  Bail,  &<;» 
cap.  5. 

3.  One  indi£led  of  conjpiracy^  viz.  That  he  mth  others 
confpired  falfely  to  indi^  another  of  murder  or  felony yhy  meatDA 
whereof  he  was' indi£led,  and  afterwards  convi<^ed,  ftiali  not  be 
bailed.  Coke  of  Bail,  &c.  cap.  5.  and  fays  that  this  was  the  re- 
folution  of  all  the  Judges,  upon  the  queftion  demanded  by  King 
£•  3.  himfelf,  as  appears  27  AfT.  i. 

4.  One  indiAed  for  burglary  may  be  bailed*  Coke  of  Bai!^ 
&c.  cap.  5.  cites  29  AfT.  44. 

5.  One  indi£led  or  appealed  of  robbery  may  be  bailed.     Coke  £  509  ] 
of  Bail,  &c.  cap.  5.  cites  44  E.  3.  3. 

6*  One  indidted  or  appealed  of  rape  may  be  bailed  i  y^  that 
was  no  felony  at  common  law  till  the  ftat.  Weftm.  2.  cap.  34. 
Coke  of  Bail,  &c.  cap.  5.  cites  44  £.  3.  38. 

7«  Appeal  in  B.  R.  againft  R«  forjlealing  S  pigs^  and  it  was 
awarded  that  the  defendant  ihall  remain,  without  being  let  to 
mainprife,  becaufe  it  was  reported  to  the  Court  by  a  fplicitor 
that  he  was  not  ofgoodfame^  and  he  faid  that  he  bought  the  pies 
of  two  men ;  and  it  was  faid  by  the  jujlices,  that  if  he  coiUd 
bring  in  any  proof  that  he  bought  them,  that  then  he  Jhouldgo  by 
mainprife ;  and  the  fame  if  thofe,  of  whom  he  faid  he  bought 
diem,  would  come  and  teftify  that  they  fold  them  to  the  appel- 
Jee.    Br.  Corone,  pi.  i62«  cites  16  £.  4.  5.    . 

8.  A 


509  15aiU 

V.  A  nun  was  taiin  ^  capias  utlagmhtm  inftavf  If  nami  rfy, 

S,  Gent,  vrho /aid  that  his  i^ame  is  Teamen^  and  net  G^ntknuifh^wt 

h  is  not  this  perfin  wh9  is  outlawed^'  and  had  the  plea  ;  and  be* 

cMfis  it  was  » iifad%  (cire  facias  was  awarded  agaiaft  the  apppU 

hnty  if  he  could  (ay  an;  thing  againft  this  pka,  and  the  defen* 

dant  was  lit  to  baiL    fir.  Utlagary,  pi.  42.  cites  5  H.  7.  i6« 

XhBHfan        9.  T^  intendment  of  law  in  balls  is^  that  it  fiaods  indifierenC 

*?!.T"i-y    whether  he  be  guilty  or  notj  till  trial*  &c.    D.  179.  pi.  42. 

UnyJJoi    Pafch.  3  Eliz.  3. 

fcr  Mtt>Um  2  jurief  have  pafled  upon  luai»  and  it  is  evident  thtt  he  is  gniltj.    }enk.  219.  pi.  69« 


H  man  mihi  10.  I  f  a  perfon  be  committed  by  her  majeftfs  commandment  from 
Zw'^^'  A^r  perfony  or  by  order  from  the  counciUbeard^  or  if  any  one  or  7,  of 
^tm>j^lV  her  coundl  comnut  one  for  high  treafon^  fuch  perfons  fo  in  the  Cm 
B<3t  hail-  before  committed,  may  not  be  delivered  by  any  of  her  Courts 
«^*^«  "*  without  due  trial  by  the  law,  and  judgment  of  acquittal  had; 
VftSim.  I.  neverthclefs  the  judges  may  award  the  queen's  writs  to  bring 
ayt  that  the  bodies  of  fuch  perfons  before  them  ;  and  if  upon  return 
**•*  *d?'  thereof  the  caufes  of  their  commitment  be  certified  to  the  judges,. 
Sie  KinJ'i  as  it  ought  to  be,  then  the  judges  in  the  cafes  before  mentioned 
conmand  it  ought  not  to  deliver  him,  but  to  remand  theprifoner  to  the  place 
"'aV^^***^**  from  whence  he  came,  which  cannot  conveniently  be  done,  un- 
ford  ex-  '  lefs  notice  of  the  caufe  in  generality,  or  elfe  Ipeciallv,  be  given  to 
pounds  this  the  keeper  or  gaoler  that  mall  have  the  cuftody  of  luch  prifoner ; 
fc^'^CTMii!.*  and  to  this  all  the  judges  and  barons,  &c.  did  fuofcribe  their  names, 
tiiiurn^-"  and  delivered  one  to  the  Ld.  Chancellor,  and  one  other  to  the 
sis;  for  the  Ld.  TrcafuTer.    And.  2915.  pi.  305.  Pafch.  34  Eliz. 

•ouncil  is 

incorporated  in  the  Kinj,  and  cites  73  H.  6.  ftS  b.  PofKa'i  Cask,  [Poignes's  Cafe]  where  the  reJ 
tarn  was  that  be  waa  imprifooed  virtuce  warranti  of  tiie  counciU  and  held  by  all  the  jullices  that  lit 
Ik  not  bailable,  though  2  only  of  the  council  committed  him  ;pcr  Coke  Ch.  J.  Roll  Rep.  1^4  . 
l^oitCh.  J.  faid  that  the  refolution  in  And.  297.  was  by  all  the  judges,  upon  a  meeting  to  ^n  thn- 
fiberties  of  the  fubjeft}  and  was  entered  in  the  council-book  for  (heir  dlrcOion.  Comb.  tAt 
WLch.  7  W.  3.  B.  K.  in  Cafe  of  ihc  King  v.  Kendall  jw.d  Roe.  '*^'** 

But  Ibid/  II,  If  a  man  be  indifted  as  principal  of  the  death  of  a  man  ht 

ncatt'hj*^    is  not  to  be  bailed,  but  if  indified  as  acujfory  before  or  after  he  is 
F..  3.  94.      bailable.     Coke  of  Bail,  &c.  cap.  5. 

that  in  fuch 

^afc,  if  one  it  indited  as  principal,  and  the  other  as  acceffory,  and  the  principal  has  jnd^medt  of 

death,  or  is  outlawed,  the  acceilory  is  no  ways  bailable  $  but  all  this  it  to  be  underAood  of  jvdgnent 

•ttbe  King's  fuit ;  for  in  appeal  of  murder,  or  death  of  a  man,  the  Inw  alters  in  fi>me  cafes  •  but  duK 

this  feems  to  reft  much  in  the  difcretion  of  the  jufUces  on  coniideriiSg  the  ciicumlUaces  of  the  of* 

fence. 

One  indi<^«l  nMcefftry  for  rfteift  tfany  perjom  Outlawed,  or  othtiwiTa  aiUmttd ^ wmrltr  tr /J* 
kny^  ia  noc  bailable.     Coke  of  Bali,  ftc.  cap.  5,  ^ 

[  510  ]  12.  If  one  be  appealed  by  an  approver^  and  be  of  good  and  ho- 
ncft  fame,  he  may  be  bailed  during  the  life  of' the  approver. 
Coke  of  Bail,  &c.  cap.  5. 

13.     One  indited  for  putting  out  eyosj  or  cutting  9ut  oftonziuu 
may  be  bailed.     Coke  of  Bail,  &c,  cap.  5.  ^       *    -» 

5  »4-Thc 


14«  The  ^kfonteit  was  indi^fed  for  nm^kr^  tnd  tbe  trial 
_  wtiag  0n,the  pr^fecuUr  alhgtdy  that  tbirt  hud  ban  great  labour » 
ing  rfibi  jurf%  and  tharcibre  did  tiat  proceed^  (ufpefHng  a  partial 
jury,  but  brought  an  appeal,  and  though  by  tbe  appeal  tbe  indi(3- 
ment  ftill  continued,  and  was  not  gone,  yet  the  delay  being  oc« 
caftoned  by  the  profecutor  the  party  wjs  bailed ;  but  by  Crooke 
J;  if  Ae  latH>«rine  die  jury  had  been  proved,  perad venture  he 
woold  not  be  bailable.  Bulft.  85*  Mich.  8  Jac.  B.  R.  Mor. 
gan's  Cafe. 

15^  The  jury  on  an  indidment  of  murder  found  zJpecialverdiSff 
whereupon  the  Court  were  divided^  2  againft  one^  and  thereupon 
the  prifoner  moved  to  be  bailed,  bnt  all  the  Court  denied  it ;  and 
as  for  tbe  verdid  there  was  a  Curia  advifare,  and  the  matter  ad« 
jtnimed,  and  the  prifoner  carried  away  in  cuftody.  Bulft.  89. 
Mich.  8  Jac.  Morgan's  Cafe. 

16.  A  precedent  was  fhewn  where  a  man  was  indicted  fbr  BirtL4. 
bigb  treafon,  and  bailed.    Bulft.  85.  by  Crooke  J.  Mich.  8  Jac.     ^^^^  ^ 

B«il  and 
Malnprtfef  cap.  5.  par.  X.  fay9>  ihat  one  iflxprifoned  fbr  high  treafon  is  not  bailable  or  mainprirabley 
and  fays  he  takei  it  to  be  the  fame  cf  fetfj  trtafon^  as  where  the  wife  kills  her  hufbaadf  or  the  fer. 
▼ant  his  ihafter  ftc. 

Coke  Ch.  J.  faid,  that  they  might  bail  one  in  B.  R.  for  treafw^  but  that  the]r  would  not  4o  it* • 
3Bulft.  113.  Mich.  13  Jac.  obiter. 
The  King's  Beach  may  harifir  btib  trtt^fim^  but  it  Is  a  fpocial  fkvour,  anf  not  done  without  the 
ffiooloit  of  &  mtorney  general.    Comb.  1 1 1.  Pafch.  i  W.  ft  M.  in  B.  R.' 

17.  If  the  Court  of  B.  R.  commits  a  man<^  or  if  the  chief jujilce 
of  B.  R.  commits  a  man,  he  is  not  bailable  by  any,  though  no 
caufe  be  declared,  and  peradventure  there  is  a  caufe  which  touches 

the  ftate,  and  which  is  not  convenient  to  be  known.     Roll  Rep.        * 
134.  Hill.  12  Jac.  B.  R.  in  the  Brewer's  Cafe. 

18.  The  defendant  was  found  guilty  of  manjlaughter  on  the  3  Bulft.  nj. 
€9ronej^s  ifiqueft^  and  moved  to  be  baited,  becaufe  there  was  no  in^  ^-  ^  f  ^'  ^ 
dkSmentf  but  denied  ;  and  per  Coke  and  Haughton,  the  ftatute  of  iLughtorT; 
Weftm.  is,  that  no  bail  ihall  be  taken,  but  that  muft  be  intended^  and  Coke 
m  ordinary  bail ;  and  tbe  ilatute  of  Queen/  Mary  is,  that  bail  [je^ '/J^*^^^^ 
fkallbe  taken  where  the  party  is  bailable  by  law  in  manilaughter,  amaaL  ^ 
ib  that  it  appears  he  is  not  bailable  at  all  if  he  confe/s  the  fa6l,  or  would  not 
if  it  is  notorious.    Roll  R.  268.  pi.  43.  Mich.   13  Jac.  B.  R.  ***'I^}:T' 

P^^^'c  r-^ro  *-      -r^  ^   J  unlcfsbythe 

roynes  s  vale.  King's 

'  command, 
■  The  icing's  Beocb  may  bail  fbr  mttrdn,  but  it  is  Seldom  done,  and  not  without  a  fpecial 

reafoDf  and  it  is  not  a  fullicient  fealbn  that  it  was  found  manflau^hter  before  the  coronar;  for  it  ma/ 
%t  afterwirda  found  murder ;  per  Cur.  'Comb.  Ii  i.  Paich.  i  W.  J^  M.  in  B.  R. 

19.  Bail^was  allowed  in  murder^  becaafe  the  prifoners  were  in 
danger  of  Jlarving^  and  no  trial  could  foon  be  had,  though  it  was 
againft  the  ftatute,  but  it  may  have  a  £ivourable  conftru£tion  at 
tbe  difiretion  of  the  judges.  Lat.  I2.  Hill,  i  Car.  Herbert  and 
Vaughan's  Cafe* 

20.  The  Court  did  take  bail  for  a  prifoner  againft  whom  an  Appemi 
afpiedoTnturder  was  brought,  becaufe  be  did  not  fl^  for  the  murder  a*^^1^ 

fup««. 


^tot 


IMl. 


flf  una-      fuppofed)  and  had  been  firmirfy  indiSleifir  this  murigr^  mii  mC'^r^ 
^n^^'r^  f«i>f/4?upon  the  indiamcnt.     (Mich.  22  Car.  B.  R.)    Upoo- 
ptvteifh^  which  frtfumptions  they  conceived  he  was  not  guiltjTi  elfc  thejr 
WW  bailed    would  not  have  bailed  him.     L.  P.  R.  17^. 

I^orc  cler-  '>^ 

gj  had.    IS  Mbd.  X09.  Hill,  t  W.  3.  AmtftiMig  ▼.  L'lflc 

£rii   ]      2i'A  woman  who  had  been  twice  indided  of  wkcbcrafi  be- 
fore^ and  acquitted)  being  indited  a  3d  tim^  moved  to  be  bailed^ 
infixing  that  the  profecution  was  for  malice^  and  (he  was  bailed 
accordingly  to  appear  at  the  next  affifes,    Sty«  1 16.  Trin*  24 
Car.  Cameil's  Cafe, 
nc Court        22.  A.  and  C.  to  whom  A.  'W2%fec9ni  in  a  duel,  were  formerly 
1^^^  *b€    indifted  for  killing  a  man,  and  found  guilty  of  manfiaugbur  only 
tw  found  '  by  the  grand  inqueft,  and  being  brought  to  the  bar  to  be  arraigned 
guilty  of      for  it,  were  denied  to  be  bailed.     Sty.  371.  Pafi:h.  1653.  ^^  Cafe 
^^J^t^\  of  Ld.  Arundel  and  Ld.  Chandois* 

«v»  for  that 

they  could 

aot  bail  him  tillcUriy  hddy  accordinf  to  Buckler's  Cafe  in  Style,     rs  Mod.  to2.  Mich.  8  Wt  }• 

AeKing  ▼   Keat. S.  P  accordingly*  unleft  a  pmrd^m  be  ready  to  be  ytoii^xct^  fmi  ftdejigiih, 

«id  then  wt  may,  though  attainted  of  murder  or  treafon ;  and  fo  on  a  writ  of  errvr  f  rtverje  an  nu 
Hftfider,  we  may  bail  him,  and  biud  him  (0  piofecuu  a  writof  error.     12  Mod.  xoS.  Midi.  8  W.  3. 

23.  Roll  Ch*  ]•  faid,  he  doubted  whether  one  indided  of  ptr^^ 

jury  may  be  bailed,  though  the  clerks  of  the  criminal  fide  laid  he 

might.     Sty.  36^.  Pafch.  1653.  Anon. 

Wm  after.        24.  One  committed  by  the  council  of  ftate  and  the  parliament 

mt*t6d.  ^^r  publiihing  a  feditious  pamphlet  was  denied  to  be  bailed.     Sty, 

AePariiL    397-  Mich.  1653.  Capt.  Streeter's  Cafe. 

mcnt  being 

difioLvcd»  he  was  bailed.    Ibid.  415. 

25.  One  indi£led  on  fufpicton  ff  robbery  was  outlawed,  and  taien 
§n  the  outlawry^  and  brought  writ  of  error^  and  being  brought  to 
B.  R.  by  habeas  corpus,  prayed  to  be  bailed,  and  took  two  excep* 
tions  to  the  indi£lment;  xft.  That  he  was  in  prifon,  and  knew 
nothing  of  the  outlawry.  2dlyi  That  the  charge  is  too  general, 
and  nobody  profecutes  ;  but  per  Roll  Ch,  J.  he  cannot  be 
bailed.     Sty.  418.  Trin.  1654.  Baxter's  Cafe. 

26.  One  brought  out  of  fFaJes  by  hab.  corp.  moved  to  be 
bailed,  becaufe  they  had  no  gaol  delivery  there ;  and  by  Roll  Ch. 
J.  he  was  bailed  to  the  next  afSfes.    Sty.  41 8.  Trin.  1654.  Anon.- 

27.  A  perfon  accufed  of  high  treafon^  and  not  within  the  ha- 
beas corpus  aA»  is  not  de  jure  to  be  bailed  by  this  court.  Raym. 
381.  Trin.  32  Car.  2.  B.  R.  in  a  memorandum  there  cites  it  as 
refolved  in  Ld.  Stafford's  Cafe. 

28.  The  defendant  being  indicted  fpr  murder  at  the  quarter 
feffions,  and  the  indi£tment  being  removed  into  B.  R.  by  certio- 
rari, the  defendant  appeared,  and  pleaded  not  guilty,  and  be 
moved  to  be  bailed,  which  the  Court  granted,  being  fatisRed  by 

feveral  affidavits  that  there  was  good  reafon  for  it*    2  Jo.  222*. 
Mich.  34  Car.  2.  B.  R.  Farrington's  Cafe. 

29*  Tbe 
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a^.  The  Court  of  B,  R.  has  power  to  bail  ih  all  cafes  of  s.  P  by 
trfofon.     Skin.  163.  cites  the  opinion  of  the  judges  in  the  Houfe  ^^^  ^^'J' 
of  Lords,  1678.  in  Zachary  Crofton's  i^afe.  i.c  {.  ^ 

30.  B.  R.  may  bail  in  cafes  where  they  cannot  try  the  party  bailed^  *****^' 
as  perfons  taken  here  for  offences  committed  in  Ireland  are  bailed 
here  to  appe^  in  Ireland,  though  they  cannot  be  tried  here. 
Skin.  163.  pi.  12.  Hill.  35  &  36  Car.  a.  B.  R.  in  Ld.  Danby*s 
Cafe. 

31.  So  any  hrd  of  parliament  committed  for  high  treafon  by  a 
jumce  of  peace,  or  fecretary  of  ftate,  may  be  bailed  in  B.  R. 
tboueh  he  cannot  be  tried  there. ^  Skin.  163.  pi.  12.  Hill.  35  & 
36  Car.  2.  B.  R.  in  Ld.  Danby's  Cafe. 

•  32.  Per  Cur.  We  are  not  bound  to  bail  a  man  committed  for 
fufpicion  of  murder^  where  it  is  exprcfled  that  a  man  was  killed, 
though  the  coroner's  inqueft  find  it  but  manflaughter,  but  we 
ought  to  have  the  examination  before  us,  and  if  it  appears  to  be  [  5'^  3 
a  cafe  of  hardOiip,  we  may  bail.  Comb.  298.  Mich.  6  W.  & 
M.  in  B.  R.  the  King  v.  Pepper. 

33.  It  is  not  proper  for  juftices  of  peace  to  give  copies  of  ex- 
aminations about  murder,  and  where  it  is  found  homicide  hy  the 
coroner  yet  he  ought  to  commit  the  criminal.  Comb.  298. 
Mich.  6  W.  &  M.  in  B.  R.  in  Cafe  of  the  King  v.  Pepper. 

34.  Two  were  committed  by  warrant  from  the  fecretary  of  « Salic.  347. 
^tt for  high  treafon^  in  affifting  the  tfcape  of  Sir  James  Montgomery ,  Sj^  |*  ^j.  ^* 
who  was  committed  by  the  fecretary  of  Jfate  for  high  treafon  5  but  ©f  Sir  J.  M. 
becaufe  it  was  not  exprefjed  in  the  commitment  what  was  the  ought  to 
fpecies  of  Sir  James  Montgomery's  treafon^  and  thefe  perfons  are  jlff^^edl" 
to  be  charged  with  the  fame  fpecies  of  treafon,  therefore  the  the  warrant 
Court  held  that  they  were  bailable.     Comb.  343.  Mich.  7  W,  3.  with  an  ai- 
B.  R.  the  King  v.  Kendal  and  Roc.  LTJ  m'.^** 

didthefaft; 
and  lor  want  thereof  they  were  bailed.— -^kin.  596.  pi.  9.  S.  C.  and  the  whole  Court  agreed  that 

they  (hould  be  bailed  for  the  fame  reafon. 5  Mod.  78.  &c.  S.  C.  HolcCh.  J.  faid,  bethought 

it  muft  be  coniidered  of,  though  he  doubted  very  much  as  to  the  not  fpecifying  the  treafon,  that  the 

mrticular  fort  ought  to  be  ezprefled  in  the  warrant;  and  they  were  bailed. 1\  Mod.  82.  S.  C. 

jEjre  and  Rookeby  held)  that  the  fpecies  of  Sir  J.  M's  treafon  ought  to  have  been  eipreiTed,  and  that 
lor  want  thereof  dieyfliould  be  bailed;  and  fo  they  were. 

When  one  ia  committed  by  one  of  the  privy  council,  the  caufe  of  the  commitment  ought  to  be  fet 
down  in  the  return  {  but  contrary  where  the  party  is  committed  by  tlf  e  whole  council*  there  no  caufe 
need  be  allegsd;  per  Cur.  Le.  70*  ji.  Mich.  29  &  ^o  EHk.  Hou'ell's  Cafe.  ■  S.  C.  cited  by 
Hol^  and  fays  the  law  was  then  taken  to  be  fo  ;  but  now  fmce  the  habeas  corpus  adl,  the  caufe  muft  b« 
inferted,  diough  the  commitment  be  £y  the  whole  council.  Comb.  333.  Mich.  7  W.  3.  B.  R.  in 
Cafe  of  the  King  ▼.  Kendal  and  Roe. 

A  commitment  for  treafon  generally*  tuUbout  exprfjfftng  the  /pedes  0/  treafin^  is  good ;  for  the 
piocefs  is  the  fame  in  one  fort  of  treafon  as  in  another.  10  Mod.  334.  Trin.  a  Geo,  i.  B.  R.  in 
Harvey  of  Comb's  Cafe. 

35.  An  indiftment  was  found  againft  B.  at  the  feflxons  at  N.  s^alk.  56; 
for  pefiy  treafon^  and  murder  of  her  hufband,  (he  was  brought  to  fcMrdiLlyl 

the  bar,  and  moved  to  be  bailed,  and  it  appearing  upon  affidavits  CombI 

of  the  fa&  that  the  profecution  was  malicious,  and  nothing  being  405*  HiiL 
done,  either  upon  this  indiAment  of  the  ooroner's  inqueft^  and  ^^^  j^ 

Vol..  Ill,  O9  the    '     ^ 
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▼.  Birner«  tte  man  being  dead  above  a  year,  die  was  bailed,  i  Mod.  *1  *< 
i"„'  ^u  ^^-  8  W.  3.  B.  R.  Barney's  Cafe. 

the  wife  wat 

iodidcd  of  petty  treafoa,  and  the  mother  of  murderi  Holt  Ch.  J.  thought  the  feflions  coald  not  in-* 
di6%  for  petty  treafony-  and  there'  i$  a  noUy  that  a  letter  Was  read  whereby  the  proTecutrixdeiaaBdecl 
ieveral  things  of  them,  and  faid  that  fhe  would  not  be  quiet  till  they  complied;  they  were  bailed,  aad 
a  rule  of  Court  made,  that  the  jufticei  take  examinations,  and  fend  them  to  the  alBftSi  tAd  bind  ot^ 
witnefles  to  preier  iadidncott  at  the  ailifes,  and  the  record  to  be  cenilied  tkithet-* 

'S*j^-'24-       36.  The  Ld.  Mohun  having  been  bailed  by  Holt  Ch.  J.  ap* 

hcidaccord-  P^^rcd  upoH  the  laft  day  of  the  term  j  and  he  being  in  Courts  it 

ingiy;  and   was  prayed  that  he  (land  committed,  there  being  an  indiSment  ^ 

Pjir  Cur.       murder  found  aga'tnji  him  by  the  grand  jury  \  this  was  oppoTed  by 

difference**    his  counfel,  bccauic  he  being  bailed  by  the  Ch.  J.  and  he  having 

between       aU  the  informations  before  him,  and  the  fame  witnefles  being 

Pecri  and      f^om  upon  the  indiftment  as  upon  the  inquifition  before  the 

as*to  bluu*"  coroner,  there  would  be  the  fame  reafon  for  him  to  ftand  upon 

the  firft  bail,  as  there  was  at  firft  to  admit  him  to  bail ;  but  it 

was  anfwered,  that  there  would  be  a  difference  betvirccn  an  inqui* 

Jit  ion  found  before  a  coroner^  whe^c  the  depofttions  are  in  writing 

and  examinable,  and  an  indi^ment  for  murder,  ffund  before  a 

grand  juryy  where  the  evidence  is  fecret,  and  they  are  fworn  not  to 

difcover  it ;  and  there  may  he  more  evidence  given  to  a  grand  jury 

than  was  given  ts  the  coroner^  and  /nore  evidence  may  be  alfo  given 

upon  the  trial  than  was  given  ta  the  grand  jury  ^  for  the  farty  may 

conceal  part  of  his  evidence  to  present  practices  \  and  the  Court 

t  5^3  ]  feemed  to  incline  flrrongly  to  commit  him  upon  what  had  been 

faid,  but  when  it  was  added  that  there  would  be  a  feifions  of 

Parliament  within  two  or  three  days,  they  committed  him\  and  it 

was  faid,  that  if  the  Lords  in  Parliament  pleafed,  they  might  remove 

the  indi^ment  by  certiorari^  and  admit  him  to  bail  there*     Skin.  683« 

Mich.  9  W.  3.  B.  R.  the  King  v.  Ld.  Mohun. 

36.  The  defendant  was  indided  for  murder j  the  Court  would 
not  ball  hitn,  though  the  evidence  upon  the  reading  did  not  feem 
Jufficient  to  prove  him  guilty  ;  for  per  Holt,  allowing  bail  may 
difcourage  the  profecution,  and  it  is  not  fit  the  Court  ihould  de* 
clare  their  opinion  of  the  evidence  before  hand,  i  Salk.  104. 
pi.  7.  Trin.  11  W.  3.  B.  R.  Anon. 

37.  One  charged  with  buggery  is  not  bailable  j  pei*  Holt  Ch.  }• 
12  Mod.  435.  Mich.  12  W.  3.  Anon. 

38.  A  man  brought  to  this  Court  by  hah.  corp.  upon  a  com- 
mitment by  ajujiice  of  ihepeaccy  who  have  cognisance  of  the  caufe, 
is  not  bailable  till  the  order  is  quaihed,  becaufe  till  then  he  is  in 
execution.     11  Mod.  45.  pi.  6.  Pafch.  4  Ann.  B.  R.  Anon. 

39.  A  motion  was  made  for  a  habeas  corpus  to  bring  up  the 
body  of  the  defendant,  charged  with  picking  ^  pockety  and  ofl^red 
to  bring  unexceptionable  bail,  and  to  fend  down  a  tipftafp  to  in-^ 
quire  of  his  reputation;  per  Holt  Ch.  J.  though  we  have  a  dif- 
cretionary  power,  yet  it  being  certified  (fworn)  that  he  was 
^barged  with  the  fa^^  1  think  we  ought  tQ  rcfufe  to  bail  him  4 

which 


I  « 

lich  (on  confulttng  his  companions)  he  accordingly  did.     it 

lod.  261.  pi.  18  Mich.  8  Ann.  B.  R.  the  Queen  v.  Mickal. 

41.  It  was  doubted  whether  perfons  committed  by  rule  of 
torn  arc  intitled  to  the  benefit  of  this  afti  and  it  was  refolved  by 
t  judges,  viz.  Eyre  and  Fortercue,  (ahferife  Powis,  &  dijfentienu 
'ratt)  that  none  are  intitled  to  make  their  prayer  but  fuch  as  are 
tommitttfd  by  a  warrant  of  a  juftice  of  pedce^  or  fecretary  of 
''ite,  and  not  thofe  committed  by  rule  of  court  \  for  that  is  not 

riie  meaning  of  the  aft  of  parliament,  {a  commitment  by  VQOir^ 
Xsml)    10  Mod.  429.  Hill.  5  Geo.  i.  B.  R.  Anon. 

(H.  a)     By  the  Habeas  Corpus  Aft* 

t.  31  Car.  2.  cap,  TF  any  per/on  Jhall  Jiand  committed  or  detained 

2.y!  3.  •*  Jhr  any  crime^  unlefs  for  felony  or  treafon  ex* 

^ejfedtn  the  warranty  in  thi  vacation- timey  it  Jhall  be  lawful  f 01^ 

^^fperfouy  (other  than  perfons  conviSf  or  in  execution)  or  any  one  oH 

'w  kehalf  to  complain  to  the  Ld,  Chancellor^  or  any  one  of  the  jujlices 

of  the  one  bench  or  the  other^  or  the  Barons  of  the  Exchequer  of  thi 

ifgree  of  the  coif\  and  the  Ld.  Chancellor^  jujlices  or  haronsy  of  any 

ff  tbem^  upon  view  of  the  copies  of  the  warrants  of  commitment  and 

detainer^  or  upon  oath  that  fuch  copies  were  deniedy  are  required  upon 

Tcquejl  made  in  writing  by  fuch  perfon^  or  any  on  his  behalf  attejled 

hy  2  witneffes  prefent  at  the  delivery  of  the  famcy  to  grant  a  habeas 

'urpus  under  the  feal  of  fuch  Courty  whereof  he  Jhall  be  one  of  the 

judgesy  directed  to  the  officer  in  whofe  cujiody  the  party  Jhall  bcy  ri^ 

tumahle  immediately  before   the  Lord  Chancellory  or  fuch  jujlice^ 

barmy  or  any  dther  jujlice  or  barony  of  the  decree  of  the  coify  of  the 

/aid  Courts  ;  and  upon  fervice  thereof  the  officer  or  his  deputy  jhall 

bring  fuch  prifoner  before  the  Lord  Chancellory  or  fuch  jujiicesy  barons^ 

or  one  of  themy  before  whom  the  writ  is  returnabky  andy  in  cafe  of 

lis  abfenct^  before  any  other  of  them^  with  the  return  of  fuch  writ^ 

and  the  caufes  of  commitment  and  ditainer^  and  thereupon  within  ^  T   tlJL  1 

days  the  Lord  Chancellor^  or  fuch  jujiice  or  barony  jhaU  dijcharge 

the  prijonery  taking  his  recognizanccy  with  one  or  morefuretiesy  in  any 

jum  according  to  their  dijcretionsy  having  regard  to  the  quality  of  the 

prifoner  and  nature  of  the  offenccyfor  his  appearance  in  the  Court  of 

B,  R.  the  termfollowingy  or  at  the  next  ajftfes^  fiJJi^nSy  or  gaol  de^ 

livery  for  fuch  county  or  place  where  the  commitment  waSy  or  where 

the  offence  was  committed^  or  in  fuch  other  court  where  offence  is  cog^ 

nizabUy  and  JhaU  certify  the  writ  with  the  return  and  the  recogni^ 

zance  into  the  Court  where  the  appearance  is  to  be  ntade^  unlefs  it 

Jhall  appear  to  the  faid  Lord  Chancellory  jujlice  or  barony  that  the 

party  is  detained  upon  a  legal  procefsj  order  or  warranty  jigned  and 

Jealed  with  the  hand  and  feal  of  any  of  the  faid  jujlices  or  barons^  or 

jonte  jujiice  of  peaccyfir  fuch  matters  for  which  thi  prifomr  is  net 

pdilable. 

'    S.  ^  If  any  perfon  Jhall  have  wilfully  negUHtd  2  whok  terms 

Ooa  afhtr 


i  trffir  th  tmprlfonniint  U  pray  a  baUas  corpus^  hi  fiall  Mt  have  Mf 

habeas  corpus  in  vacation^time  in  purfuance  of  this  aSl^ 

S.  7.  Providid  that  if  any  pirfon  committed  for  high  inafon  sr 

felony^  plainly  and  fpccially  expr^Jed  in  the  warrant  of  conamtmeut^ 

upon  his  prayer  or  petition  in  open  court  thefirjf  week  of  the  term,  or 

firji  day  of  the  jefftons  of  Oyer  and  Terminer ^  or  general  gaol  deliverj^ 

to  be  brought  to  his  trial^  and  Jhall  not  be  indited  the  next  term  or 

fejfions  after  his  commitment.     The  juices  of  B.  -R.  and  ju/hces  of 

Oyer  ana  Terminer  and  gaol  delivery  rejpe£iively^  upon  motion  moat 

to  them  in  court  by  the  prifoner^  or  any  other  for  him^  the  lajk  day  ^ 

the  term  or  feffions^  ar e  required  to  fet  at  liberty  the  faid  pri/omr  upon 

bail;  unkjs  it  appear  upon  oath  that  the  King's  witneffes  could  not  he 

p  roduced  that  term  orfeffions.    And  if  any  perfinfa  commttteet^  having 

made  his  prayer  or  petition  as  afore/aid,  Jhall  not  be  indUied  and  tried 

%  the  2d  term  orfejjions  after  his  commitmenty  or  upon  bis  trial  Jball  be 

acquit: edy  he  Jhall  be  d'ljcharged  from  his  imprijonment, 

2.  It  was  moved  that  the  defendant  might  be  bailed  upon  die 
hab.  Corp.  aft,  for  want  of  projecution  within  a  term.  Per  Cur.  the 
grand  fejfiofis  held  at  Chejter^  where  the  c|iufe  arifes,  is  in  nature  ef 
a  term^  w.d  if  this  prayer  had  been  entered  there^  we  might  have 
bailed  him  (upon  motion)  the  firft  day  of  this  term;  bat  the 
prayer  being  here  upon  the  firft  day,  that  can  give  him  QO  ad- 
vantage \  the  difcretion  of  bailings  which  the  Court  had  before* 
is  now  retrained  by  that  aft  ^  and  where  the  aft  faith  (witnefies,) 
yet  if  ore  witnej's  only  hejick^  it  is  within  the  aft ;  and  the  words 
of  the  aft  being  {ufon  oath  made)  an  affidavit  was  taken  in  court 
viva  voce  ;  but  this  was  afterwards  waived,  and  the  prifoner  was 
bailed  by  the  conjent  of  the  attorney  general.  Comb.  6.  Hill.  I 
&  2  Jac.  2.  B.  R.  the  King  v.  Ld.  Delamere. 

3.  Ci  was  brought  by  hab.  corp.  the  laft  day  of  Mich,  term, 
and  prayed  to  be  difcharged  or  bailed,  having  entered  bis  prayer  the 
I/?  day  of  Trin,  term  lajf^  and  wai  indited  in  that  term^  and  now 
this  term  was  indiSfed  againfor  the  fame  fpecies  oftreafon^  hut  never 
tried  on  either  of  them.     The  Attorney  General  inufted  that  the 

firjl  indi£lment  was  for  a  foreign  treafon^  but  the  %d  v/zsfor  a  treafon 
in  England;  but  by  Holt  Ch.  J.  the  commitment  and  both  in* 
diSiments  are  for  the  fame  fpecies  of  treafon^  though  the  overt-a^s  are 
•  differently  laid\  but  the  lafi  indi^ment  agrees  exactly  with  the  cem-^ 
mitme7it  \  befides  the  prayer  relates  to  the  commitment ;  fo  that 
the  party  ought  to  be  tried  for  the  treafon  for  which  he  is  com« 
mitted,  within  2  terms  ;  and  the  dedgn  of  the  aft  was  to  prevent 
a  man's  lying  under  an  accufation  for  treafon  &c.  above  2  terms; 
io  which  Eyre  J.  agreed ;  bift  both  declared  thev  would  give  no 
opinion  in  th6  caie,  but  bailed  him  by  virtue  of  their  difcretio- 
nary  power.     12  Mod.  66.  Mich.  6  W.  &  M.  in  B.  R.  Crofby's 

4«  The  defendant  was  committed  to  Newgate  by  the  privy 

council,  for  aiding  Col.  D.  to  efcape  out  of  the  Tower^  where  be  was 

r  rf  e    1  committed  for  high  treafon ;  and  being  broujte  here  by  hab.  corp. 

was  bailea*  becaufe  though  the  commifrnMr  was  for  high  treafoiH 

«  •  yet 


Idail  s^s 


yet  there  was  no  pr^ecutiony  and  a  fefjlons  was  pajf, 
pi.  I.  Trin.  7  W.  3.  B.  R.  Fite- Patrick's  Cafe. 


I  Salk.  1 03, 


5.  One  committed  for  treafon  or  felony  ought  to  enter  his  Comb.  421 
prayer  the  ifr  week  of  the  term,  or  day  of  the  feffions  next  after  ^'  ^".  ^^. 
his  commitment,  or  he  Ihall  not  have  the  benefit  of  the  hab.  corp.  prayer, 
ad  i    but  if  an  a^  of  parliament  be  made  which  takes  away  the  when  the 
power  of  hailing  for  a  time^  he  need  not  then  enter  his  prayer  \  for  ^^i^j"^' 
that  is  thereby  difpenied  with  j  but  ih^n  he  ought  to  enter  itthefirfl  would  be 
week  of  the  temty  or  day  of  the  fejftons^  after  the  expiration  of  that  to  no  pur- 
ii&  of  parliament  j  and  for  want  thereof  the  benefit  of  the  hab.  J"*^*;;  ^.^ 
Corp.  aft  was  denied  5  but  becaufe  the  defendant  had  been  long  in  "us "f  hi»  ' 
prifoHy  and  his  trial  had  been  delayed^  and  affidavit  was  made  that  indifpofi- 
bis  life  was  in  danger^  the  Court  bailed  him.     i  Salk.   103,  104.  Court^fJid 
pi.  4.  Hill.  8  W.  3.  B.  R.  Ld.  Aylefbury's  Cafe.  it  wLrca- 

fonable  to 
fcul  hia  upon  tke  power  which  they  have  at  common  law,  he  having  lain  fo  long,  his  health  io  dan- 
fer,  and  U  not  appearing  when  the  witnefs  will  return,  and  he  was  bailed  accordingly  to  appear  the  i  ft 
day  of  tke  next  term.— ^1  a  Mod.  1 17.  S.  C.  and  the  Court  bailed  him  by  virtue  of  their  difcretio-, 
nary  yovrtr,  without  any  regard  to  iti  being  in  or  out  of  the  hab.  corp.  a^ ;  but  tor  the  reafons  before 
mentiooed,  and  becaufe  Goodman*  who  wai  fwom  to  be  a  material  evidence  againft  him^  was  here^in 
England  feveral  months  after  hit  lordihip't  imprifenment,  and  that  during  all  that  time  he  was  ociiber 
iodi^d  nor  profecuied. 

6-  In  an  aStfor  fufpenfton  of  the  hab.  corp.  a£l  of  31  Car.  2. 
cap.  2.  were  thefe  words,  viz.  "  That  no  judge  or  jujiices  flxiH 
**  hail  or  try  £s^r.  without  leave  from  the  Kin^  figned  by  6  privy 
^  counjeilors**     It  was  infifted  that  the  hab.  corp.  aft  was  not 
fufpended,  nor  is  B.  R.   reftrained  by  thefe  words  (judges  or 
juftices)^    beeaufe  the  power  and  jurifdidion  \:annot  be  taken 
away  but  by  plain  and  pofitive  words  expreffing  the  fame,  nor  do 
tiicy  extend  to  the  Ld.  Chancellor  &c.  and  that  a  ftatute  which 
deprives  a  man  of  his  lib*:rty,  (hall  not  be  conftrued  fo  favour- 
ably as  other  z&s   of   parliament ;    and   the  cafes  of  Lord 
Aylesbury,  Fitzpatrick,  and  *  Sir  William  Windham  *  ^«  ^^^ 
were  cited,  who  were  bailed  during  former  fufpenfions  of  this  fono^"*" 
2&.    But  it  was  anfweredj  that  thofe  words  muft  certainly  relate 
to  this  Court,  becaufe  before  the  a6t  of  fufpenfion  was  made,  no 
judge  or  juftice  could  bail  for  high  treafon,  and  therefore  thofe 
words  muft  relate  to  this  Court,  which  is  compofed  of  judges  ; 
that  the  Ld.  Aylefbury's  Cafe  was  not  parallel  to  this,  tlie  hab. 
Corp.  being  fufpended  only  as  to  him,  and  them  that  were  then 
committed  on  Jufpicion  of  treafon^  or  treafonahle  pra6licesy  but  not 
to  fuch  as  were  committed  exprefsly  for  high  trealon  ;  that  if 
the  judges  are  reftrained  the  Court  muft  be  fo  too,  becaufe  it  is 
compofed  of  judges ;  and  that  it  is  to  be  obferved,  that  this  a£l  is 
penned  in  the  moft  general  words  that  could  be  thought  on,  and 
that  the  law-makers  could  have  no  other  intention  than  to  re- 
ftrain  the  judges  from  bailing  either  in  or  out  of  court,  and  this 
feems  to  be  the  plain  conftrudion  of  the  a£^,  therefore  if  this 
Court  can  neither  bail  the  prifoners  or  try  them,  it  will  be  to  no 
purpofe  to  grant  our  hab.  corp. '  And  fo  it  was  denied,  and  the 
jr;Ktlkr  becaufe  it  was  denied  in  Layjee's  Cas£  \  for  the  Court 

O  o  3  would 


would  not  try  him  t^ll  they  had  an  order  from  the  King,  i^s  ikts{ 
a£l  directs.  8  Mod.  98.  Mich.  9  Geo.  The  King  v.  the  Pt'i(oner3[ 
in  the  Tower.  * 

7.  Sir  William  Windham  was  committed  to  the  Tower  for 
high  treafon  by  Mr.  Secretary  Stanhope,  and  being  now  brought 
into  court  the  3d  day  before  the  end  of  the  term,  by  the  deputy 
lieutenant  of  the  Tower  upon  an  hab.  corp.  to  hibi  dire<^ed,  it 
W&s  prayed  by  Mr.  Serjeant  Pengelly  that  the  if  turn  to  this  writ 
might  ^e  filed. 

The  return  was  read,  and  the  warrant  was  as  follows,  viz. 
r  51^  ]  "  James  Stanhope,  Efq ;  one  of  his  Majefty's 

*.*  moft  Hon.  Privy  Council^  and  Principal 
**  Secretary  of  State. 

^  Thefe  arc  in  his  majefty's  name  to  authorize  and  require  you 
^  to  receive  into  your  cuftody  the  body  of  Sir  William  Wynd- 
**  ham,  Bart,  herewith  fent  you  for  high  treafon,  and  yon  are  to 
<*  keep  him  fafe  and  clofe,  until  he  ftiall  be  delivered  by  due 
**  courfe  of  law ;  and  for  fo  doing  this  (hall  be  your  warranu 
^  Given  at  Whitehall  the  7th  of  Oftober,  171 5. 

«*  James  Stanhope.  ^ 
**  To  the  Lieutenant  of  the  Tower  of         ' 
"  London,  or  his  Deputy." 

Then  Mr.  Serj.  Pengelly  infifted  thjit  Sir  W.  W.  ought  to  be 
admitted  to  bail  upon  this  warrant  b(  commitment  by  Mr. 
Secretary  Stanhope,  dated  the  7th  of  0<9x>ber  laft,  and  this  be- 
taufe  of  the  length  of  time  of  his  imprifonment,  without  any  ' 
profecution  2igainft  him ;  That  8  or  9  months  and  4  terms  bad 
intervened,  and  nothing  done  i  that  there  was  another  induce- 
ment of  great  weight,  in  his  apprehenfion,  from  the  frame  and 
form  of  the  warrant,  and  as  tq  the  generality  of  the  commitment, 
befides  the  ill  flute  and  condition  of  his  health,  the  danger  his 
life  would  be  expofed  to  without  a  profecution ;  that  he  had  bceq 
there  always  ready  to  have  anfwcrcd  any  profecudon,  or  any 
thing  that  might  have  bpen  objedied  againft  him  $  that  nothing 
had  been  done  by  him  to  delay  and  protrad  the  profecution ;  that 
Mr.  Attorney  General  had  had  4  full  terms  ;  that  Sir  W.  had 
omitted  taking  advantage  of  the  h^b.  corp.  acSi,  by  not  making 
'  his  prayer  the  firft  term  after  his  commitment,  which  he  might 
have  done.  Upon  thefe  circum fiances,  where  there  had  been  a 
long  default  of  profecution,  nothing. proceeded  from  Sir  W.  W. 
It  was  the  right  of  every  Englifh  fubjeft  to  pray  to  be  admitted 
to  bail  5  that  every  perfon  committed  for  capital  offences  muft 
be  tried  in  a  convenient  time,  or  in  default  of  a  profecution  he 
ought  to  be  difcharged  upon  bail.  All  commitments  before  con- 
vidlion  weie  for  fafe  cuflody  only,  and  the  fame  rule  of  jufiice, 
the  fame  adminiftration  of  the  law  that  punifhed  offenders,  pro- 
vided for  them  a  courfe  to  eafe  their  imprifonment,  and  to  dif- 
Cm  rge  themfelves  from  the  imputation  of  their  offe  ice. 
^  1  hat  this  Court  had  full  power,  in  thefe  caic^  to  bail  i  it  had 


been  esiercired  in  feveral  inftances ;  that  he  would  ohferve  ia 
general  how  this  was  at  common  law.  It  was  the  liberty  of 
every  perfon,  who  was  accufed,  though  indited  of  treafon,  or  of 
any  felony  whatfoever,  to  be  bailed  upon. good  fecuritv ;  fo  that  a 
man  was  then  bailable  for  high  treafon.  Co.  2d  Inft.  189.  Ha* 
PI.  Cor.  99.  104.  An  acciHation  was  of  no  force  to  deprive  a 
man  of  his  liberty ;  he  was  either  bailable  by  the  (herifF ex  officio, 
or  by  the  writ  de  homine  replegiando ;  but  though  the  ftatute  of 
Weftm.  I.  cap.  15.  which  was  made  3  Ed.  1.  took  away  this  . 
power  of  the  fheriif  to  bail  ex  officio^  or  upon  the  writ  of  de 
homine  replegiando ;  yet  it  had  been  always  held  that  the  Court 
of  B.  R.  was  excepted  out  of  this  acl.  The  fame  power  which 
It  had  at  common  law  ilill  remained ;  This  was  agreed  in  both 
the  authorities  before  mentioned,  and  it  was  confirmed  by  conft&nC 
experience.  Hence  it  was  that  this  Court  was  intruded  with  the 
Jibcrty  of  all  perfons  wbatfoever ;  They  were  to  inquire  into  the 
j-eafons  of  the  confinement  of  any  perfon. 

That  after  this,  in  procefs  of  time,  when  commitments  grew 
fnore  frequent  and  general,  the  fame  conftant  experience  held  good 
as  to  the  power  of  this  court.  There  were  then  commitments 
\>y  the  council-  board,  the  ftar- chamber,  and  other  courts,  by  the 
immediate  warrant  and  command  of  the  King,  and  by  the  lords 
and  others  of  his  majefty's  privy  council,  and  this  was  for  fome 
time,  and  during  the  reigns  of  fcing  James  I.  and  King  Charles  ([  517  ] 
I.  it  was  in  fome  meafure  fubmitted  to.  Then  came  the  ftatute 
pf  16  Can  I.  an  a£l  made  to  prevent  any  of  thefe  inconveni- 
ences: It  was  thereby  (cap.  10.)  provided  that  every  perfon  fo 
committed,  reftrained  of  his  liberty,  or  fuffering  imprifonment, 
Vipon  demand  or  motion  made  by  his  counfel,  or  other  employed 
by  him  for  that  purpofe,  unto  the  judges  of  the  Court  of  B.  R. 
pr  C.  B.  in  open  court,  (hould  without  delay,  upon  any  pretence 
\vhatfoever  &c.  have  forthwith  granted  unto  him  a  writ  of  habeas 
corpus :  Then  the  acl  direded  what  was  to  be  done  by  the 
iberiff  or  other  officers  upon  this  writ,  and  upon  his  making  a 
return,  and  certifying  the  true  caufe  of  the  detainer  and  imprifon* 
ment^  the  Court,  within  3  days  after  fuch  return  ma;de  4ind  de- 
livered in  open  court,  were  to  proceed  to  examine  and  determine 
whether  the  caufe  of  fuch  commitment  appearing  upon  the  faid 
return  were  juft  and  legal  or  not,  and  fhould  thereupon  do  what  (  ^  ^ 
to  juftice  (hould  appertain,  either  by  delivering,  bailing,  or  re-  *  - 
manding  the  prifoner :  fo  ttis^t  upon  this  a£b  the  remedy  which 
the  party  had,  prevented  any  long  delay.  The  caufe  of  the  im»  • 
prifonment  was  to  be  juil  and  legal,  and  this  upon  the  form  of  the 
commitment  as  well. as  upon  the  fubd^nce  of  it  i  and  though  the- 
c^ufe  were  juft  and  legal,  yet  the  Court  was  obliged  either  to 
fleliver  or  bail  the  party,  if  the  warrant  was  not  formal  and  good  ; 
that  by  the  exprefs  words  of  this  a£l  it  did  not  appear  that  it  was 
^n  their  difcretion  either  to  difcharge  or  bajl^  and  this  d&  did  not. 
give  the  Court  any  new  poweo 

O04  That 


That  before  the  habeas  corpus  suBt  there  were  inftances  ol  tbtf 

Court's  inquiring  into  the  nature  of  the  commitment,  and  letting 
the  party  to  bail.  2  Sid.  179.  Sir  Robert  Pt£'s  Case* 
The  cafe  was  this ;  Sir.  R.  Pye  and  Ma.  Fincher,  being  com- 
mitted to  the  Tower,  moved  by  their  counfel  for  an  habeas  cor* 
pus ;  and  this  being  granted  and  returned,  it  was  moved  that 
they  might  be  bailed,  they  having  been  a  long  time  imprifoned, 
without  any  profecution  made  againft  thenf.  And  it  was  then 
faid  by  the  Court,  that  though  they  had  been  imprifoned  for  fuf- 
picion  of  treafon,  they  could  not  deny  to  them  ball,  in  cafe  the 
Counfel  of  the  Commonwealth,  that  then  was,  did  not  proceed 
igainft  them  :  for  it  was  the  birth-right  of  every  fubjedt  to  be 
tried  according  to  the  law  of  the  land,  and  ought  not  to  perifli  in 
prifon  ;  whereupon  they  were  bailed.  He  (aid  that  a  man  ought 
not  to  peri/h  under  an  accufation  or  commitment.  There  was 
alfo  Zach.  Crofton's  Casb,  i  Keb.  305,  306.  iSid.  78. 
,  Trin.  14  Car.  2.  The  books  fay,  that  after  he  had  been  in  the 
Tower,  being  committed  there  for  high  treafon  by  the  lords  of  the 
council,  March  23,  1660,  he  was  brought  into  court  upon  an 
alias  habeas  corpus  the  beginning  of  that  term  |  and  upon  the 
King's  ferjeant  offering  to  indi£l  him  that  term,  be  was  removed, 
and  by  rule  brought  up  the  laft  day  of  the  term ;  and  then  through 
the  delay  of  the  profecution,  and  no  indidment  being  againft 
him,  he  was  admitted  to  bail.  That  it  was  faid  in  Keble,  that 
Cornwelling's  Case  was  only  by  length  of  time;  fo  in  that 
cafe  it  appeared  that  bailing  of  the  party  was  the  event  of  it. 
He  faid  that  there  were  later  inftances  than  thefe,  where  ball  had 
been  the  event  of  a  long  imprifonment.  Yates's  Case,  Hill. 
2  W.  &  M.  Show.  190,  r9i.  B.  R.  Yates  was  committed  to 
the  prifon  of  Hull  for  high  treafon,  and  it  was  moved  that  he 
might  enter  his  prayer  here,  that  he  might  be  tried ;  but  it  was 
denied  by  the  Court,  becaufe  it  muft  be  at  the  afiifes  for  the  place; 
yet  becaufe  of  the  length  of  time  to  the  afiifes,  it  being  not  f<^ 
that  county  till  the  fummer,  to  [Prevent  his  imprifonment  during 
that  time,  he  was  bailed.  Perfons  muft  be  tried  in  a  reafonable 
time ;  ziA  Sir  Barth.  Shower  there  infifted,  that  otherwife  by  a 
commitment  to  Dover,  Canterbury,  or  any  place  where  the  affifes 
were  but  rare,  a  man  might  be  a  prifoner  a  year  .or  two ;  fo  that 
r  £18  1  in  thefe  cxtraordinarv  inftances  as  well  as  in  the  nature  of  the 
^  thing,  this  Court  had  taken  fecurity  to  the  government,  and  let 
the  prifoner  out  upon  bail ;  that  a  man  was  not  to  be  confined  6 
or  8  months  by  way  of  punilhment,  that  this  here  was  a  much 
harder  cafe  j  8  or  9  months  had  been  endured,  ^d  no  ca^fo 
fhewn,  or  a  ftep  taken  towards  a  profecution. 

That  after  this  there  were  other  inftances,  at  Lord  Aylis^ 
bury's  Case,  Hill.  8  W.  3.  that  he  having  negleiS^d  to  make 
bis  prayer  in  the  proper  time,  and  having  lain  a  long  time  in 
prifon,  and  the  Ku  g  delaying  to  try  him,  die  Court  thought  fif 
^  bail  him,    That*  m  the  Cafe  ot  th$  Ki|f  q  v.  Q ag£  ^  al^ 

'fer 


for  the  Aurder  of  Conway  Seymour,  Ld.  Ch.  J.  Holt  laid,  that 
there  were  many  cafes  omitted  out  of  the  habeas  ad,  and  that 
before  this  zCt  diere  vras  a  rule  at  common  law,  that  perfons  ia 
prifon,  in  convenient  time,  muft  be  bailed,  and  that  trials  for  - 
capital  ofiences  ought  to  be  recent,  and  that  the  Court  would 
confider  of  the  circumftances,  if  the  party  were  to  be  admitted 
to  bail.  He  faid,  that  to  be  continued  in  cuftody  a  long  va<- 
cation,  when  the  commitment  was  fo  long  fince,  would  be  very 
hard  :  but  the  Court  would  regard  a  proper  time  for  thefe  pro-^ 
fecutions  I  that  here  was  not  the  leaft  preparation  or  attempt 
made  towards  carrying  on  a  profecution.  That  though  there 
was  no  time  exprefsly  limited  by  the  ftatute  of  Kane  Cha.  I.  for 
diefe  profecutions,  yet  it  was  apprehended,  that  now  by  the  habeas 
corpus  9&  of  the  31  Car.  2.  there  was  a  full  obligation  upon  the 
difcretion  of  the  Court  to  admit  prifoners  to  bail,  though  upoa 
this  ad  there  is  no  limited  time  for  a  profecution.*  The  words 
are,  viz.  ^  If  any  perfon  fhall  be  committed  for  high  treafon  or 
^  felony  &c.  upon  his  prayer  or  petition  in  open  court,  the  firil 
^  week  of  the  term,  or  tne  firft  day  of  the  feiBons  of  Oyer  and 
*^  Terminer  &c.  to  be  brought  to  his  trial,  fhall  not  be  indiAed 
**  fome  time  in  the  next  term  or  feffions,  &c.  after  his  commit- 
•*  ment,  the  judges  of  B,  R.  juftices  of  Oyer  and  Terminer  &c. 
^  fhall  the  laft  day  of  the  term  or  feffions  fet  at  libernr  the  prifoner 
**  upon  bail,  unlefs  oath  be  made  that  the  King's  witnefles  could 
<*  not  be  produced  the  fame  term  or  feffions ;  and  if  any  fuch 
^  perfon  &c.  fhall  not  be  indided  and  tried  the  fame  term  or 
^  feffions  &c.  after  his  commitment  &c.  he  fhall  be  difcharged 
^  from  his  imprilbnment."  He  agreed,  that  this  was  a  proper 
meafure  for  the  Court  to  go  by.  What  the  parliament  have 
thought  a  reafonable  time  ought  to  govern  the  difcretion  of  the 
Court.  By  this  a£t  the  King  did  declare  that  to  be  an  obligation 
upon  himfelf  and  his  courts  of  Juftice,  and  he  confented  by  that 
law,  that  if  there  was  no  profecution  in  that  time,  the  prifoner 
fhould  be  bailed  the  firft  term,  without  an  affidavit  of  the  King's 
witnefles  being  then  out  of  the  way,  and  difcharged  the  ad  term, 
if  not  tried.  That  though  the  party  did  not  make  his  prayer  in 
due  time  to  be  within  the  ad,  yet  the  rule  of  juftice  was  the  fame 
to  all  perfons. 

That  in  the  prefent  cafe,  as  there  had  been  no  attempt  to  fhew 
any  reafon  for  a  delay  of  the  profecution,  notwithftandine  the 
length  of  time,  this  negled  had  been  fufficient  to  have  induced 
the  difcretion  of  the  Court  to  bail  Sir  W.  W.  yet  he  faid  further, 
that  from  the  form  hereof  this  warrant  he  ought  to  be  admitted 
to  bail  firft,  for  that  there  was  a  great  incertainty  in  it ;  (a  perfon 
committed  generally  for  high  treafon)  without  the  particular 
ipecies  of  treafon  had  been  exprefled,  the  Court  will  not  continue 
^ir  W,  W.  longer  in  cuftody  j  by  law  the  warrant  ought  to  ex- 
prefs  the  fpecies  of  treafon.  I(  was  not  fufficient  to  commit  a 
inan  for  treafon  generally,  or  elfe  at  that  rate  it  would  be  in  the 
poiwcf  of  the  pcrfoft  who  inakfs  |be  warw»t,  whpacver  he  thinks 


5^n 


iMi^ 


a  matter  is  a  treafoO)  toc^mmit  the  party  for  iu  That  Ld.  Colat 

had  laid  it  down  as  a  rule,  a  Inft-  59 1 •  that  a  mittimus,  muft  ^odt 
£  5'9  3  ^''^  ^^  caufe^  though  not  fo  certainly  as  an  indidment  oughr^ 
yet  with  fuch  convenient  certainty  as  it  mig,ht  appear  judicially 
to  the  Court  what  the  oflfence  was,  whether  for  high  treafon 
againft  the  perfon  of  the  King,  or  for  counterfeiting  the  grcac 
feal,  or  for  counterfeiting  of  the  King's  money.  So  it  was  iq 
the  cafe  of  petit  treafon }  it  was  not  fuiEcient  to  fay  in  a  warrant, 
that  it  w^s  foe  petit  treafon  generally,  but  it  muft.be«exprci!cd 
for  the  death  of  fuch  an  one  his  mailer  &c.  If  it  were  in  tho 
cafe  of  a  felony,  it  muft  not  be  for  felony  generally,  but  it  oughc 
to  fay  for  the  death  of  fuch  an  one,  or  for  burglary,  or  for  rob- 
bery, or  for  the  ftealing  of  an  horfe,  or  the  like,  that  it  might  apt 
pear  judicially  to  the  Court,  that  it  was  an  offence  for  which  hq 
ought  to  fufFer  death  i  for  in  a  cafe  of  fo  high  a  nature,  concern-: 
ing  the  life  of  man,  the  convenient  certainty  ought  to  be  fhewn  to 
the  Court,  and  this  not  only  for  the  fake  of  the  party  in  prifon^ 
but  for  the  benefit  of  the  King,  in  cafe  there  fhould  be  a  breads 
of  prifon,  if  any  one  ihould  affift  him  to  make  his  efcape  ;  there** 
fore  in  the  firft  place,  as  th.e  fpecies  of  the  treafon  ought  to  be 
fct  forth,  fo  it  muft  be  in  cafes  of  felony,  or  elfe  the  felony  might 
be  only  ftealing  of  charters  of  land,  or  wood  growing,  or  the  like^ 
whick  a  juftice  of  peace  might  apprehend  to  be  felony,  though  im 
law  they  were  not  fo.  A  farther  reafon  Ld.  Coke  gave,  was^  that 
if  a  man  were  indidied  of.,  treafon,  or  indi^c;d  or  appealed  fo» 
felony,  the  capias  thereupon  which  iflued  to  apprehend  the  party; 
did  comprehend  the  caufe  of  that  indi(5lment  ^c.  a  forUori  tbe^ 
mittimus  whereby  the  party  was  to  be  arrefted,  bavins  no  grount^ 
of  record  as  the  capias  had,  muft,  purfuing  the  cfIc£V  of  the  capias^ 
comprehend  the  caufe  in  convcoient  certainty.  With  this  agreed 
Ha.  PL  C.  ICQ.  He  fuid,  that  upon  this  ppint  thqre  had  been  an 
inftance  in  this  Court  exprcfsly  for  this  caufo,  Mich.  7  W.  3^ 
Kendal,  Roe  &.al.  of  which  there  was.  a  (hort  repoit  5  Mod. 
78.  85.  the  cafe  was  thiss  They  were  committed  to  a  meftengcr. 
by  Sir  W.  Trumball,  one  of  the  fecretaries  of  ftate,  for  aiding 
and  afliding  Sk  James  Montgomery  to  make  his  efcape,  he  hav- 
ing before  hem  committed  for  high  treafon,  without  mentioning 
what  fpecies  of  high  treafon  he  was  charged  with,  and  upon^ 
.  debate  they  were  admitted  to  bail,  be^raufe  the  particular  fpecies 
was  not  mentioned.  It  wa^  h^Id.not  fufficient  to  commit  them* 
for  aiding  and  affifting  a  perfon  charged  with  high  treafon  in  his. 
efcape,  without  a  particular*  defcription  of  the  treafon  in  the  per* 
fon  committed,  and  it  not  appearing  to  the  Court  that  the  caufo. 
was  fuiScienily  afcertained,  they  admitted  them  to  bail.  Sir. 
Barth.  Showejr,  of  counfel  with  the  prifoners,  faid,  That  if  Sir. 
James  Montgomery  had  be&n  committed- for  fuch  a. caufe  ge-. 
neraliy,  for  which  the  prifoners  then  ftood  committed,  in  aiding; 
and  alTifting  him  in  the  making  his  efcape,  he  oughc  to iiavc  been 
bailed,  and  this  was  not  deoie.d.  by  the  Court.  1  he  reafpn  given 
in  that  book  (5  Mod^j  was,  a.  general  rule^  th^t  if.  the  warrant 

had' 


^ad  exprefledtbe  fpecies  of  treafon,  they  had  been  guilty  of  tbo 

fame  particular  fpecies ;  this  was  not  for  the  fake  of  the  partVy 

but  for  the  better  cuftody  of  him  by  the  gaoler.     But  he  faid, 

chat  upon  his  general  return  here,  as  it  is,  it  was  entirely  in  the 

difcretion  of  the  magiftrate  to  make  what  he  will  to  be  high 

treafon ;  he  may  not  confine  himfelf  to  the  particulars  within 

^he  ftatute  of  25  Ed.  3.  fo  that  for  the  fatisfadion  of  the  Courts 

the  particular  fpecies  of  treafon  ought  to  be  mentioned,  whether 

It  be  for  compaffing  the  death  of  the  King,  the  levying  war  againft  * 

him  &c.  or  elfe  a  man  may  be  continued  in  cuftody  only  upon 

ithe  appreheniion  of  the  magiftrate*     He  faid,  that  this  Cafe  of 

Kendal  and  Roe  was  a  very  ftrong  and  pofitive  opinion ;  that  the 

ilatute  of  K.  Ch,  i.  and  experience  ever  ftnce,  had  confirmed 

this  opinion,  and  from  the  exprefs  words  of  this  flatute  the  Court 

Ought  to  examine,  whether  the  caufe  of  commitment  were  juft 

hnd  legal)  not  from  the  circumftances  of  the  hdt  only,  but  from..[  520  3 

the  form  and  frame  of  the  warrant ;  that  in  the  ftatute  of  Can  2. 

the  words  were  (^*  committed  for  high  treafon  or  felony  plainly, 

^nd  fpecially  expreiTed  in  the  warrant  of  commitment")  this  muft . 

]go  to  thb  fpecific  offence  \  you  cannot  fay  a  man  is  committed 

for  felony,  without  fpecifying  the  act. 

'    He  faidy  that  there  was  a  further  inftance  which  would  move 

the  difcretion  of  the  Court  in  this  mattor,  and  that  was  Sir  W» 

vV's  rll  ftate  of  health,  and  the  condition  he  had  been  in  during     ^ 

his  confinement  s  that  a  longer  confinement  without  a  profecu- 

tion  Would  f^xpofe  his  life  to  great  danger ;  that  he  would  not 

bnter  intp  the  exprei&ons  of  the  terms  of  his  indifpofition  i  there 

were  aiS4av|ts  of  that  from  his  phyficians  \  that  he  had  for  fome 

Vears  been  tinder  this  indifpofition,  an  inflammation  in  his  lungs  ; 

that  hid  phyficians  did  fay  it  had  afFedted  him  in  fuch  manner 

already,  that  a  remedy  might  come  too  late  without  the  air  of  the 

country ;  that  there  was  alfp  this  circumilance  in  the  family,  his 

father  died  of  the  fame  diftemper  in  the  lungs  about  the  fame 

age ;  that  the  danger  might  ftill  be  increafed  by  2  or  3  months 

longer  confinement  this  hot  feafon  of  the  year,  and  then  there 

would  be  no  need  to  carry  on  a  profecution  or  indidment  againft 

him.     That  Sir  W.  W.  had  done  every  thing  that  fignificd  his 

obedience;  he  would  not  attempt  or  do  any  thing  that  might 

give  offence  \  that  this  was  no  furprife ;  on  the  other  fide,  He  had 

given  all  opportunities  he  could  to  their  carrying  on  a  profecution  ; 

and  that  upon  thefe  circumftances  he  hoped  that  the  Court  would 

exercife  their  difcretion,  in  granting  him  an  enlargement  upon 

fecurity ;  that  there  were  prefent  4  noble  perfons  to  be  his  bail, 

that  he  fliould  anfwer  any  accufation  againft  him,  and  for  his 

good  behaviour  in  general,  which  would  be  a  better  fecurity  to 

the  government  than  to  keep  him  in  cuftody. 

Then  Mr.  JefFrys,  of  counfel  for  Sir  W.  W,  prayed  the  affi* . 
davits  might  be  read*  which  being  done,  he  obferved,  that  froin 
(be  iiiH  a^d^ivit  it  appeared  that  Sir  W*  W.  had  this  inflamma-. 

•  -  tioa 
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ftion  in  his  lungs  from  his  youth ;  that  his  father  died  of  it  about 
the  age  he  was  now  of }  that  in  1 710  he  was  forced  to  leave  this 
town,  and  go  into  the  country ;  that  in  17 14  the  cough  returned 
Vpon  htm  very  violently ;  that  his  ficknefs  and  indifpolition  now 
was  to  be  imputed  to  bis  want  of  air  and  exercife ;  that  Dr. 
Horney,  the  pbyfician  of  the  Tower,  was  of  opinion,  that  if  bis 
difbrder  ihould  increafe  upon  him  this  hot  feafon  of  the  year,  it 
might  endanger  his  life. 

Then  the  a£Sdavits  of  two  of  his  fervants  were  read,  bow  this 
indiipofition  bad  been  during  his  confinement  &c.  Upon  whicK 
Mr.  JeiFrys  proceeded,  and  faid,  that  they  did  not  pretend  to 
move  for  a  difcharge  of  the  commitment;  that  Sir  W.  W.  was 
Ycry  wil'ing  to  give  teftimony  of  bis  innocence,  and  therefore 
now  only  prayed  to  be  bailed. 

Then  he  took  notice  of  the  form  of  the  warrant,  viz.  **  I  fend 
••  you  herewith  the  body  of  Sir  William  Wyndham  for  high 
«« treafon,  to  be  fafelv  and  clofely  kept,  until  he  fliall  be  delivered 
**  b^  due  courfe  of  law  &c.''  and  faid  that  the  liberty  of  all,  the 
fubje£ks  of  England  were  concerned  in  this  matter,  and  that  here 
was  a  commitment  without  oath.     That  my  Ld.  Coke.  2  Inft. 
51.  on  bis  reading  upon  the  ftatute  of  magna  charta  laid,  that ' 
where  there  was  any  witnefs  againfl  an  offender,  he  might  be 
taken  and  imprifoned  by  lawful  warrant,  and  committed  to  prifons 
that  thdf  ftatute  of  25  Ed.  3.  cap.  4.  took  notice  and  recited  Ac 
fiatute  of  maj^na  charta,  and  then  enaded.  That  none  (hould  be 
taken  by  petition  or  fuggeftion  made  to  our  Lord  the  King,  or  to 
bis  council,  unlefs  it  were  by  indi£^ment  or  prefentment,  or  by 
procefs  made  by  writ  original  at  the  common  law ;  that  in  diis 
[  521  3  cafe  there  did  not  appear  fo  much  as  a  bare  fuggeftion.     Here 
was  a  commitment  without  any  fad  made  out,  without  any  proof 
of  a  crime  ;  that  our  liberties  from  that  time  forward  would  be 
at  the  difpofat  of  the  fecretaries  of  ftate ;    we  (hould  be  but 
tenants  at  will  to  them.     He  faid,  that  fi-om  the  generality  of 
the  crime  in  the  warrant  it  was  void,  becauie  the  crime  was  not 
ipeciHed  ;  It  did  not  appear  what  this  offence  was  ;  that  it  was 
very  well  known  the  fpecies  of  high  treafon  were  verv  different ; 
that  the  judgment  was  very  different.     In  fome  cafes  it  was  to  be 
drawn,  hanged  and  quartered ;  in  others,  as  for  counterfeiting 
the  coin,  the  quartering  is  no  part  of  the  fentence.     The  fpecies 
of  treafon  to  be  expre&d  in  the  warrant  was  not  for  the  benefit 
of  the  party  only,  but  was  alfo  for  the  benefit  of  the  crown,  that 
it  might  be  known  what  fort  of  crime  it  was,  and  what  jiidg- 
ment  was  due ;  that  it  was  faid  2  Inft.  52.  th^  it  was  for  tne 
King's  benefit,  and  that  the  prifoner  might  be  the  more  fafd/ 
kept. 

That  if  the  lieutenant  of  the  Tower  {hould  have  permitted  Sir 
W.  W.  to  have  made  his  efcape,  could  he  be  charged  with  high 
treafon?  What  fort  of  judgment  muft  there  be  given  here? 
There  was  no  fuch  thing  as  ^  judgment  in  Uw  generally  for 
trvafoQ, 

That 
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c  That  in  the  C^  of  KsNDAL  AKD  Ros,  Mich.  7  W.  3.  tbree 
^ings  were  objedied^  ift.  Whether  the  fecretary  of  ftate  had 
power  to  comimt  i  but  this  was  over*  ruled,  adly.  Whether  the 
commitment  could  be  to  a  meflenger  ?  and  this  not  preyailing, 
it  was  idly  infifted  upon,  that  the  fpecies  of  treafon  which  Sir 
James  Montgomery  was  committed  for  ought  to  have  been  bt 
forth,  and  upon  this  they  were  admitted  to  bail. 

That  there  was  another  matter  of  weight  here  as  to  the  man* 
ner  of  the  commitment ;  he  was  to  be  fafely  and  dofely  kepl^ 
and  the  lieutenant  of  the  Tower  has  done  this  very  fiiUy  ;  that 
there  was  a  form  and  proper  conclufion  to  all  warrants;  that  Ld« 
Coke  took  notice  of  this  form,  and  of  the  conclufion,  that  if  the 

!>arty  behaved  himfelf  ill  in  cuftody,  he  might  be  fo  clofely  kept 
or  the  iaier  cuftody  of  him  ;  but  that  the  magiftrate  had  onljr 
power  to  commit  the  party,  not  to  direct  any  £iich  thing  con- 
'  cerning  his  confinement. 

That  this  cafe  here  was  the  fame  as  Ld.  Aylesbury's  Case; 
be  faid,  he  had  fome  particular  reafon  to  know  it  very  well,  he 
was  committed  21  May  1695.  and  he  continued  in  cuftody  till 
Hill,  term  following  \  that  this  term,  when  he  came  to  make  his 
prayer  according  to  the  habeas  corpus  ad,  he  was  told  he  was  not 
within  it,  for  that  he  ought  to  have  made  his  prayer  the  firft 
week  in  the  term  after  he  was  committed,  the  a£t  of  fufpenfion  • 
Xiot  reaching  this  cafe. 

Mr.  Reeves  argued  of  the  fame  fide,  that  here  was  fufficient  to 
make  the  Court  exercife  their  power  of  bailing ;  firft,  the  length 
of  time  of  the  imprifonment,  and  no  profecution ;  There  was 
befides  this,  the  ftate  and  condition  of  Sir  W.  W.'s  health ;  his 
life  would  be  in  danger  by  a  longer  continuance  in  cuftody ;  thea 
Aere  was  the  form  and  generality  of  the  warrant ;  that  either  of 
thefe  reafons  was  fuificient,  but  when  all  3  concurred,  that  Cafe 
would  be  the  fironger. 

That  firft,  as  to  the  length  of  time,  Sir  W.  W.  was  committed 
the  7  th  of  Odober  lad  -,  that  between  8  and  9  months  had 
pal&d,  and  during  that  time  there  had  been  no  profecution  ;  that 
though  there  was  no  time  limited  by  law  for  a  profecution,  yet  it 
ought  to  be  fet  on  foot  in  fome  reafonable  times  that  here  was  not 
*  any  reafon  given  why  Sir  W.  W.  had  not  been  profecuted. 

That  as  to  the  hab.  corp.  ad,  it  appeared  from  it  that  perfbns 
were  to  be  kept  in  cuftody  but  for  fome  convenient  time,  and  he 
would  fubmit  it,  whether  this  a<3  did  not  fay  what  ftiould  be  a 
fufficient  time.  '<  It  was  ena£^ed,  that  if  a«y  perfon  committed 
*'  &c.  (hould  enter  his  prayer  the  firft  week  of  the  term  &c.  to  be  [  52*  J 
'<  brought  to  trial,  and  fliould  not  be  jndi<^d  that  term  &c.  he 
*  was  to  be  fct  at  liberty  upon  bail  the  laft  day  of  the  term  ic.'* 
That  in  this  cafe  Sir  W .  W.  had  neither  entered  his  prayer  the 
firft  term  after  his  commitment,  or  the  2d,  or  3d,  but  at  the  end 
pf  the  4th  s  That  if  he  had  come  with  his  prayer  the  firft  term, 
Ibe  courts  of  juftice  muft  have  bailed  him  i  and  it  muft  be  fub- 

mitted 
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initted  whether  the  Court  now  in  their  jiferetion  Mg^t  not  fJ 
do  it.  Then  as  to  his  health ;  as  to  the  cirpumftances  of  Als 
cafe,  the  nature  of  Snr  W.  W,*$  indifpo(ftjoii|  ,tiie  greaf  danger 
he  is  under,  the  inflammation  in  his  hings/  it  bciog  a  iittcttipct 
his  father  died  of  about  the  fame  age;  and  the  <fangerous  fymptoms 
fKiW  upon  him  ;  thefe  things  too  muft  be  fuhmittcd  to  the  Court;. 
That  as  to  the  form  and  generality  of  the  warrant,  the  Ctfe.or 
Kendal  and  Roe  was  in  point,  that  if  ^e  warrant  were  ill,  the 
party  ought  to  be  admitted  to  bail.  There  was  a  commitment 
generally  for  high  trcafon,'**  Receive  and  take  into  your  caftody 
•*  Kendal  arid  Roe  for  high  treafon."  And  rf  this  were  good,' 
ceuld  then  what  came  afterwards  make  tfiat  Warrant  a  bad  one^ 
by  defcribing  the  fpecies  of  treafon  ?  If  the  general  part  be  good^ 
die  other  could  never  make  it  bad.  Then  it  faid  ^  For  aiding 
^  and  aflifting  Sir  James  Montgomery  to  make  his  efcape,  being 
^  in  cuftody  for  high  treafon  ;*'  now  thh  might  be  a  treafon  for 
compafling  the  King's  death,  levying  of  war  agaiifft  him  &c.  iri 
which  cafe  perfons  aiding  and  affifting  knowingly,  would  have 
been  guilty  of  high  treafon ;  but  if  the  offence  were  harbouring  i 
jefuit,  counterfeiting  of  money,  coining  of  money  &c.  that  die 
aiding  and  aflifting  the  offender  to  make  his  efcape  would  not  be 
high  treafon ;  That  the  Court  there  did  not  go  into  an  examina- 
tion to  fupply  the  defeat  of  the  warrant,  but  they  took  it  upon  the 
face  of  the  warrant,  and  becaufe  there  was  not  a  fufHcient  charge 
6f  high  treafon,  and  purely  upon  the  generality  of  the  warrant, 
Kendal  and  Roe  were  admitted  to  bail. 

Then  to  apply  this,  if  there  were  a  cafe  of  high  treafon  for 
which  he  might  be  committed,  the  Court  will  bail  him.  He 
might  be  committed  for  counterfeiting  6f  the  coins  s^nd  if  fO| 
would  not  the  Court,  after  4  terms,  bail  him  ?  Surely  the  Court 
would  have  done  it :  That  the  Court  could  not  take  any  notice 
of  what  he  was  committed  for,  but  from  what  was  e)cpre(lfed  iif 
the  warrant ;  and  though  the  warrant  were  good,  yet  uponthe 
uncertainty  of  it  he  ought  to  be  bailed  ;  That  upon  the  habeas 
corpus  a£t  it  did  feem  to  be  the  opinion  of  tlie  Parliament,  diat 
the  fpecies  of  treafon  ought  to  be  expreiTed.  What  was  elfe  the 
meaning  of  the  words  "  plainly  and  fpecially  exprefled  in  the 
**  warrant  of  commitment  ?"  No  one  was  to  have  the  benefit  of 
this  zSt  to  be  bailed,  if  in  the  warrant  the  treafon  or  felony  were 
plainly  or  fpecially  mentioned. 

That  as  this  cafe  was,  he  hoped  they  had  a  very  ftrong  one  $ 
that  there  were  4.  noble  perfons  of  great  fortune  who  would  have 
the  cuflody  of  this  gentleman,  and  that  he  fhould  appear  at  all 
times  'f  that  this  was  as  fafe  a  cuflody  as  that  of  a  flngle  perfon^ 
the  gaoler  ;  that  from  the  circumftances  of  his  health,  and  the 
expofition  of  the  warrants,  the  Court  might  exercife  their  dif« 
cretion  of  bailing. 

Then  Sir  Jofeph  Jekyll  (the  King's  Ch.   Serjeant  at  Law) 

fpoke  on  the  behalf  of  the  crown^  and  fiud,  that  there  was  no 

4  doubt 
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<8outt  but  the  Court  had  a  power'  of'bailtag ;  they  had  it  at  coni- 

tnon  law,  and  it  was  not  taken  away  by  any  ftatute  j  that  gives 

no  rcafon  in  this  cafe  for  the  length  of  time,  whidh  only  holds 

•when  there  is  a  failure  of  profecutron  &c.  which  did  always  fup- 

'pofc  the  innocence  of  thep^rty ;  the'commitn>ent  Was  on  the  7th 

tJf  Oft.  laft,  at  which  'time  many  pcrfons  Were  involved  in  tWe 

r^ellion,  and  the  profecutton  of 'thcfe  perfons  had  taken  up  the 

time  of  thofe  who  had 'the  honour  to  ferve'thc  cfowri  ;  fo  that  it  [  5*3  3 

wasnot  a  negleft,  nor  to  be  imputed  to  thofe  engaged  in  the  pro- 

fecution,   becaufe  he  might  have  accelerated  the  pVofecution, 

and  called  upon  the  crown  to  have  been  brought  to  his  trial  by 

the  habeas  corpus  aft ;   fo  that  the  reafon  turns  upon  them  i 

that  the  length  of  time  was  owing  to  his  negleft,  that  he  did  not 

make  his  prayer  in  proper  time. 

That  as  to  the  habeas  corpus  aft,  it  was  reafonable  the  Court 
Ihould  copy  after  it,  bat  when  that  aft  came  to  be  confidered,  it 
would  appear  direftly  otherwife,  than  as  the  objeflion  had  been 
made  ;  that  aft  was  defigned  for  thofe  that  would  take  the  benefit 
of  it,  and  not  to  aflift  thofe  that  v/ould  not,  nor  was  any  reafon  to 
be  drawn  from  the  ftatute  to  induce  die  bailing,  for  it  took  away 
the  benefit  from  thofe  who  did  nofclaim  it,  and  never  defigned  t(i 
grant  the  fame  advantage  to  thofe  that  did  not  defire  it,  as  to  thofe 
that  did. 

That  all  the  cafes  which  had  been  cfted,  except  that  of  Kendall 
and  Roe  and  Yates,  Show.  190,  191.  went  upon  the  great  length 
of  time  only  ;  but  whether  this  and  the  prefumption  of  the  party's 
innocence  were  not  anfwered  by  the  publick  bufinefs,  that  the 
King's  counfel  had  been  concerned  in,  he  would  fubmit  to  the 
Court. 

That  as  to  the  liberty  of  the  fubjeft,  which  had  been  thrown 
in,  that  was  to  be  regarded  only  as  a  popular  way  of  talking,  but 
they,  who  had  the  honour  to  ferve  the  croWn,  had  more  reafon  to 
do  it,  againft  the  rebellion  that  was  raifed  to  deftroy  the  liberties 
of  England,  as  well  as  the  perfon  of  the  King. 

That  thefe  warrants  were  legal  warrants,  and  this  objeftion 
was  made  in  Crofton's  Case,  but  not  allowed;  that  the 
habeas  corpus  aft  infifted  upon  in  this  matter,  faying  *^  the  treafon 
**  or  felony  muft  be  plainly  and  fpecially  expreffed  in  the  warrant,** 
there  (plainly  and  fpecially)  muft  be  the  fame  thing;  it  was 
never  the  defign  of  the  ftatiite  to  confider  the  difference  of  high 
treafon ;  they  were  of  the  fame  confequcnce  in  law ;  they  were 
all  capital  offences  ;  it  was  the  fame  crime  in  law,  and  therefore 
the  fpecies  need  not  be  exipreffed.  That  as  to  the  difcretion  of 
the  magiftrate,  it  was  for  him  to  judge  of  accufations  that  come 
before  him;  where  was  the  Extending  and  amplifying  of  bis 
power,  if  he  were  left  to  diftinguifh  between  offences  ?  AH  trea- 
sons were  in  a  written  law,  they  were  all  enumerated  in  the  ftatute 
of  25  Ed.  3.  or  in  fufofequent  ftatutes,  otherwife  there  would  be 
Icfs  power  leftto  the  tnagiftratitf  than  there  was  in  a  judge  upon  an 
aM:euiation  before  him  i  tliat  as  to  the  Cafe  of  Kendall  and 


R6E,  that  tMis  plainly  diflTerent,  for  there  was  a  commitment  for 
having  aided  and  aflifted  Sir  J.  M.  in  his  efcape,  being  committed 
for  high  treafon ;  it  ought  to  have  been  particular  as  to  the  fpecies 
of  treafon»  becaufe  the  crime  committed  by  Kendall  and  Roe  was 
for  fecundary  treafon,  and  this  depended  folely  and  intirdy  upoa 
the  firft  warrant  of  commitment  and  therefore  fuch  a  particu« 
larity  might  be  neceflary  to  bring  thele  perfons  to  be  puniihed  for 
the  high  treafon,  and  yet  not  fo  in  the  principal  cafe  i  for  if  Sir 
J.  M.  had  been  before  the  Court,  that  would  have  been  fome 
doubt  whether  the  treafon  muft  be  fpecified ;  but  that  in  die 
Cafe  of  Kendall  and  Roe  for  fecundary  treafon,  it  could  be  fo  no 
further  than  the  treafon  exprefled  in  die  warrant,  fo  that  there 
may  be  a  difference  between  that  and  the  prefent  cafe. 

That  as  to  the  matter  of  the  ftate  of  Sir  W.  W/s  health,  die 
Court  muft  go  according  to  law  and  juftice ;  it  was  a  tender  and 
compaffionate  point  to  intermeddle  widi ;  he  faid  diey  were  oa 
the  harflier  fide  on  this  cafe,  from  what  it  would  be  in  the  cafe  of 
another  perfon }  it  did  not  appear  to  be  any  chronical  diftemper ; 
it  did  not  return  by  fits.  That  Sir  W.  W.  did  not  apply  upon 
C  5H  J  ^^  habeas  corpus  a£t,  but  thought  then  the  indifpofition  he  lay 
under  not  a  fufficient  ground ;  that  he  was  not  now  in  worw 
condition  than  he  had  been. 

Then  Mr.  Attorney  General  faid,  diat  as  to  die  objedioas 
which  had  been  made  concerning  the  liberty  and  property  of  the 
fubje£l,  that  they  would  be  at  the  pleafure  of  a  fecreury  of  ftate, 
and  as  to  the  warrant  of  commitment  that  it  was  not  iaid  that  he 
was  charged  upon  oath ;  this  latter  objection  had  been  over-ruled 
oftentimes,  and  if  there  ftiould  be  a  miftake  in  the  warrant,  that 
would  not  make  the  liberty  of  all  the  fubje£ls  of  England  at  the 
difcretion  of  a  fecretary  of  ftate* 

As  to  the  length  of  time  fince  this  commitment,  it  had  been 
faid,  that  where  the  ftatute  of  habeas  corpus  was  filent,  the  Court 
would  bail  by  common  law,  but  length  of  time  was  only  good 
reafon  in  difcretion  :  He  argued  that  mere  was  a  rebellion  in  the 
kingdom  at  the  time  of  that  commitment,  and  fince  the  rebellion 
had  been  quelled,  all  perfons  concerned  for  the  crown,  and  who 
(hould  have  taken  care  for  this  profecution,  had  been  employed. 
That  Sir  W.  W.  might  himfelf,  if  he  had  thought  fit,  have  de- 
manded a  profecution  ;  that  he  knew  fo  much  of  a  profecudon 
againft  Sir  W.  W.  that  as  far  as  the  matter  appeared  unto  him, 
it  muft  be  in  Somerfetfliire,  and  though  one  amfes  had  lapfed,  yet 
what  was  before  faid  was  a  fufficient  anfwer  to  it. 

That  as  to  the  legality  of  the  warrant  not  mentioning  the 
foecies  of  the  treafon,  this  exception  was  taken  in  Z.  Crofton's 
Cafe  I  Sid.  78.  and  not  allowed,  and  the  Bill  of  Rights  in  Rufli. 
CoUedions,  was  only  that  warrants  without  caufe  fhewo,  were 
illegal.  Tliat  the  officer  which  commits  muft  judge  of  the  trea- 
fon, whether  it  were  generally  or  fpecially  committed,  and  if  it 
were  fpecified  in  the  warrant  that  it  was  ror  treafon  la  confpiriog 
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t  death  of  the  King,  that  might  be  proved  by  levyii^  of  war^ 
lind  what  light  could  he  have  more  than  now  ?  (o  that  fuch  a  fpe* 
^iiying  did  not  make  it  more  certain,  or  more  for  the  advantage 
pf  the  party,  and  the  warrant  was  hot  traverfable.  That  as  to 
Ibe  time  in  Crofton's  Cafe,  there  was  a  year  and  a  halPs  confine^ 
ment }  diat  there  had  beeii  many  inftances  of  fuch  commitments 
as  thefe,  and  in  the  Cafe  of  Kendall  and  Roe,  if  it  had  been  an  \U 
legal  commitment)  they  muft  have  been  di/charged  without  bail ; 
that  in  that  cafe  it  did  appear  that  Sir  J.  M.  w^  dead,  and  that  he 
Jietng  not  to  be  convi<3ed,  there  could  be  no  convuStion  of  thofe 
that  let  him  efcape,  and  they  were  bailed  without,  debate,  chiefly 
for  that  reafon ;  the  warrant  indeed  was  only  juft  touched  upon, 
TThat  moft  of  die  things  which  had  been  faid  were  infifted  upon 
in  Mr,  Harvey's  Cafe  this  term,  and  difallowed. 

That  as  to  the  ftate  of  Sir  W.  W.'s  health,  if  he  had  known 
any  thing  of  that  being  infifted  upon,  he  would  have  fent  the 
phyfician  of  the  Towej:  to.  fee  him,  but  as  far  as  it  appeared  he 
iaid  Sir  W.  W.  looked  well,  that  the  affifes  were  not  far  ofll 
and  then  he  might  apply  for  a  trial,  or  enter  his  prayer,  and  be 
diicharged* 

Mr.  Solicitor  General  obferved,  that  in  the  habeas  corpus  a£l 
there  were  3  felons,  wherein  mention  was  made  of  the  caufes 
to  be  contained  in  warrants  of  commitment,  the  firft  had  the 
^ords  "  Felony  ,or  Treafon  plainly  expreiTed  in  the  warrant  of 
•*  commitment^"  th^  id  had  the  words  . "  High  Treafon  or 
^  Felony  plainly  and  fpecially  expreflfed  in  the  warrant  of  com- 
*'  mitment ;"  and  the  3d  had  me  words  **  Petty  Treafon  or  Fclonif 
^  plainly  and  fpecially  exprefled  in  the  warrant  of  commitment  f^ 
and  by  comparing  all  thefe  3  together,  it  appeared  that  the  Far- 
liament  did  not  intend  any  other,  but  that  it  (hould  only  appear 
whether  the  offence  was  hidi  treafon  or  feloivy.  Then  to  con- 
£der  the  cafe  at  common  law,  he  faid  that  diis  zBi  had  not  al- 
tered the  law,  but  the  return  upon  the  commitment  will  have  the 
fame  conftrudlion  as  at  copimon  law.  •  To  what  purpofe  (hould  [  52^  ] 
the  fpecies  of  treafon  bV  fet  forth  ?  'Inhere  was  no  neceflity  to 
mention  the  overt  ad,  yet  if  any  thing  more  than  high  treafon 
was  to  be  fet  forth,  it  muft  be  the  overt  a£l ;  it  woCdd  be  of  no 
ufe  to  the  prifoner,  nor  of  any  ufe  to  the  C9urt^  that  it  would 
appear  that  the  Court  had  jurifdidion,  without  ai&gning  the 
overt  ad. 

That  as  to  the  obje£Hon  about  the  power  of  the  fecretary  of 
ftate,  he  (aid  there  was  no  doubt  but  he  had  a  power  to  commit  i 
in  the  Cafe  of  Kendall  and  Roe  this  objedion  was  fcouted  at  % 
and  my  Ld.  Ch.  J.  Holt  there  faid,  that  it  ,was  made  more  for 
delight  than  neceffity  \  that  by  a  refolution  in  Leonard's  Rep,  it 
jippeared  that  the  Court  took  this  difference,  that  where  one  was 
committed  by  one  of  the  privy  council,  thecaufe  of  committing 
.bught  to  have  been  fet  down  in  the  return,  but  contrary  where, 
ihe  party  was  committed. by  the  whole  council,  there  no caufc 
ought  to  have  been  alledged  \  that  this  was  offered,  to  (hew  that 
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At  fccTt$2tj  of  ftate  kid  power  to  conaiiCy  tkat  fbcfe  irarai 
(pbicHr  aod  (jpccxallr)  «rre  fuftcaendr  ■■fwn.J  bj  a  wjujK 
for  hizh  trtaSoo  ocut,  w>tbo«f  aor  ponnbr  Ipecics  of  ueyifea  ; 
far  iixppdk  it  Kj3  been  la -d  far  l^b  ticafaa  in  conqiaffiiig  tke 
King*«  dcadi,  of  which  tiierc  wrre  divers  ovcxt  afls,  woidd  die 
priftboer  hercbr  be  better  iofonDcd?  la  Z.  Croiton's  Cafe  Aeie 
was  anociief  reafao  given,  far  it  was  izid  tbat  dK  King  need  not 
difeover  the  p2rT;cu!ars,  for  it  migbt  be  incouiuncnt  Co  biBiy  and 
no  one  cocld  knov  wiLzt  the  oomcqncnce  of  Aisniis:^  be. 

That  in  the  great  caafe  of  an  babcas  corpus  3  Car.  in  flbeCafe 
of  Sir  JohkCokbet,  SntEowiRn  Hampdev  akb  AL',iipon 
tbe  general  return  of  a  conmitaKnt  per  ^Kciale  mandatun  Do- 
miDt  Regis ;  it  was  agreed,  tbat  if  dicre  bad  been  any  partictdar 
defcription  d  tfaeoficnoep  it  had  been  frftdent.  In  %j  H.  7.  a 
cocnmitnient  pro  fafpitioneldoiiiae  was  hw  ail  fides  allowed  to  be 
good.  So  it  was  in  the  time  of  M.  S.  pro  faomicidio  fiidxv  So 
M  Eltz.  BEown*s  Case,  pro  fidptticne  proditioois;  tiiat  m 
vaug.  141,  143.  Bushell's  Case,  this  retsm  was  taken  far 
granted ;  that  was  on  aconnnttneat  of  BnflieB  and aL forhaving 
acquitted  Pex  akd  Mead  on  an  indidment  for  a  riot  &c.  and 
it  is  there  (aid  br  m?  Ld.  Ch.  J.  Vatigfaan,  diat  it  might  hare 
been  objected  that  as  the  retam  of  an  habeas  corpus  for  treafen 
or  felony  had  been  good,  fa  the  return  there  was  fuJEcicnf^  and 
be  wondered  it  had  not  been  mentioned,  and  k  was  not  ofajeAed 
to  either  at  the  bar  or  at  the  bench ;  but  it  was  oMeited  tbat 
there  was  a  dlfierence  between  the  2  cafes,  for  upon  a  general 
cooi^r/innent  far  treafan  or  fdooy,  the  prifoner  (die  caufe  ap* 
peaiing)  might  prcfs  far  his  tria?,  which  ought  not  to  have  been 
deaied  or  delayed,  and  upon  his  indidznent  and  trial  the  particu- 
lar caufe  of  his  commitment  muft  appear :  As  to  die  Cafe  of 
Kendall  and  Roe  he  &i  J,  that  the  judgment  of  die  Comt  was 
not  upon  die  fpccies  of  treafon  being  not  fet  forth ;  my  Ld.  Qi. 
J.  Holt  g^ve  no  opinion  as  to  that  matter,  but  an  obiedion  was 
there  maiie  that  Sir  J«  AI.  \Tas  not  charged  to  be  guilty  of  high 
treafor^,  now  he  mutt  be  guilty  of  this  to  make  the  others  guHty 
of  high  ueafon  in  aiding  and  affiiling  him  to  make  his  efeape; 
he  added,  that  it  was  not  iaid  in  that  cafe  that  a  general  com* 
mitnient  for  high  treafon  was  not  good. 

As  to  the  length  cf  time,  he  faid  that  it  was  to  be  confidered 
upon  the  habeas  corpus  act,  whether  it  was  not  a  good  deal  owing 
to  Sir  W/s  own  ncjlcd,  by  not  applj-ing  to  the  Court  fconer, 
vt\\^n  that  acl  had  chaliced  out  a  method ;  for  upon  entering  his 
prayer  in  proper  time,  if  he  had  not  been  indt6)ed  that  term,  upon 
motion  in  open  Court  the  laft  day  of  that  term,  he  muft  have 
been  difcharged  :  That  thcfe  were  conditions  put  upon  the  party, 
£  526  ]  of  which  if  he  would  have  the  benefit,  he  muft  follow  what  was 
by  them  prefcribed.  That  there  had  been  attempts  upon  flife 
government  every  body  knew ;  it  was  not  neceffay  to  fpecifV 
that  3  could  it  be  iaid  the  warrant  was  void  for  want  of  thisr 
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Surely  it  was  legal  and  juft,  and  the  fecretary  in  doing  what  he 
had  doncy  had  but  done  his  duty. 

On  the  reply  Mr.  Serjeant  Fengelly  faid,  that  the  Attorney 
Oeneral  had  not  given  any  reafon  for  his  delay  of  a  profecution, 
that  it  was  not  inliiled  upon  that  they  had  any  witneflcS)  or  chat 
any  of  thcfc  witneffes  were  out  of  the  way  or  abfent,  to  obftru<St 
the  carrying  on  a  profecution ;  that  this  being  fo,  it  was  plain 
from  the  hab.  corp.  a<£l,  there  was  no  other  excufe  to  be  given  to 
the  Court,  vis.  that  the  witnefles  could  not  be  found,  or  were  not 
in  the  way,  or  by  reafon  of  fome  abfence ;    if  Mr.  Attorney 
General  had  been  pleafed  to  have  giyen  any  account  of  that,  it 
might  have  given  fome  fatisfddHon  in  this  cafe.    That  upon  every 
commitment  for  high  treafon,  there  muft  be  exprefs  evidence  of 
that  h&9  and  this  (hews  that  every  thing  muft  then  be  in  a  readi* 
nefs  to  make  out  the  fubftance  of  the  commitment ;  it  deftroyed 
all  prefumption  of  the  witneiTes  being  out  of  the  way ;  tney 
ought  to  have  proceeded  frelhly ;  that  their  delay  of  not  fuing  for 
an  hab.  corp.  could  not  be  imputed  to  their  prejudice,  but  it 
might  evidence  how  much  they  were  prefTed  at  that  time,  as  that 
Mr.  Attorney  ihould  happen  not  to  think  of  this  particular  cafe; 
that  Sir  W.  W.  was  not  to  be  involved  in  the  cafe  of  thofe  tha± 
were  in  the  rebellion;  whatever  they  deferved,  whether  a  recent 
profecution  or  not,  he  was  not  within  the  a£t  made  for  their  trial  ; 
his  was  a  particular  cafe ;  his  confinement  was  to  be  anfwered 
for  by  a  default  of  their  profecution ;  that  he  was  not  to  be  neg- 
leSttdj  because  others  of  an  inferior  quality  were  to  be  tryed ;  that 
others  of  a  lefs  quality  had  been  proceeded  againfl  in  the  country, 
'  and  a  pcrfon  of  his  quality  had  beai  negledovl,  though  in  town, 
always  ready  to  be  brought  to  juflice,  and  tnat  though  there  was 
no  pretence  of  a  profecution  againfl  him,  he  muft  now  go  down 
into  Somerfetihire  ;  that  it  was  not  faid  there  was  ever  an  inten- 
tion to  profecute  him ;  that  this  looked  like  a  wilful  looking  over 
his  cafe,  and  if  this  profecution  in  Somer^'^tlnire  iaouid  not  fuc- 
ceed,  yet  it  might  be  a  fatisfadtion  to  fome  pr  opie.     He  faid  that 
the  liberty  of  a  gentleman  of  quality  ought  not  to  be  reftrained 
upon  fuch  fuggeftion,  or  a  report  that  Mr.  Arion.cy  would  profe- 
cute i  imprifonment  was  only  for  fafe  cuftoviy  ;  the  ciaufe  of  the 
hab.  corp,  aft,  if  their  prayer  was  not  entered  in  due  time,  took 
away  only  the  remedy  the  party  might  have  againft  the  judge  or 
officer  as  to  any  penalty  upon  that  acl,  but  it  was  never  intended 
to  prevent  his  being  bailed ;  this  was  the  confequence,  that  the 
party  fhould  not  have  the  benefit  of  that  afl«  fo  as  co  bring  an  ac- 
tion for  the  penalty.     It  was  a  waver  of  tne  penalty,  but  ftill  he 
did  not  forfeit  his  liberty ;  it  gave  him  leave  to  get  his  liberty 
iboner  than  he  elfe  could,  nor  took  away  anv  benefit  he  had  at 
common  law;  that  Sir  W.  W.  ftood  clear  ftill  to  have  the  ad- 
vantage of  that  ftatute  5  that  Mr.  Attorney  had  no  interruption 
either  in  Mich,  or  Hillary  Term,  efpecially  in  this  town ;  there 
were  2  terms  compleat ;  that  the  hab.  corp.  acl  faid,  that  2  terms 
were  a  reafonable  time  fojr  a  profecution,  but  his  client  had  laid 
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1  terms  more ;  this  was  a  double  time,  and  a  double  punimm^nt^ 
it  doubled  the  inconvenience  upoa  the  profecuted  ;  for  by  law 
the  profecution  ought  to  be  frcih.     Thai  as  to  the  form  of  die 
warrant,  he  faid  that  they  (the  King's  counfel)  had  not  given  any 
inftance  where  it   had   been  adjudged  good.     The   event  olF 
CroftoW*s  Case  was  againft  them,  when  he  was  brought  u^ 
upon  his  hab.  corp.  he  was  remanded  for  2  or  3  days,  and  at  the 
^nd  of  the  term  he  was  let  to  bail ;  the  Court  thought  that  z 
general  commitment  was  hot  fuiBcient  to  contintie  bim  rn  cuf- 
C  5*7  J  ^ody.     That  there  was  great  reafon  why  the  fpecies  of  high 
U  eafon  fliould  be  mentioned  :  Was  there  any  inftance  ot  a  com- 
mitment for  fcSpny  generally  held  to  be  goOo,  zhd  allowed  ?  If  a 
commitment  for  murder  or  felony  generally  wer^  not  good,  couM 
there  be  any  difference,  why  it  (hould  not  be  fe  too  in  cafe  of 
high  treafon  ?  fo'r  as  treafon  is  the  genus,  fo  is  felony.     He  faid 
the  reafon  of  this  was,  becaufe  th6  Cour£  of  B.  R.  which  was  z 
fuperior  court,  mfght  have  fome  controul  over  the  adions  of  in- 
ferior magiftrates,  and  ought  to  hnvt  fatisfafbion  ihewn  them  i 
that  it  was  a  crime  Of  that  nature  for  which  a  perfon  ought  to  be 
committed,  and  in  6/dcr  to  this,  there  mod  be  fome  convenient 
•ertainty  in  their  warrants  as  to  th6  fpecies  of  treafon ;  the  h& 
imported  ft.  As  if  a  man  were  taken  in  afbtiral  febellion.     That 
particukr  fpecies  zroft  immediately  from  that  h€t^  ihall  an  in- 
ferior magif('rate  be  triifted  with  the  exammati6nS  of  fads,  and 
yet  make  the  Court  a  general  certificate  witKoOt  having  the  ipecie^,- 
though  It  were  tot  ft'eC^ITary  to  fet  forth  the  overt  ad  ? 

As  to  the  Cafes  ih  Rti(h worth,  and  the  feveral  mftance^  iniiftej 
upon,  as  for  fufpicion  of  treafon,  fo  for  firfpicion  of  felofty,  fa 
pro  homicidio,  he  faid  that  thefe  w^re  not  la>^^  and  that  there 
were  at  that  time  feveral  commitments  made,  when  the  fecretarics 
of  ftate  pleafed,  without  the  particular  fpecies  of  the  treafon  ; 
that  the  certificate  of  the  judges  in  Rufhworth  was  made  only  td 
excufe  themfelves  5  that  they  had  not  fet  any  perfons  at  liberty^ 
but  where  the  caufe  of  the  commitment  had  not  been  certified 
or  returned  to  them  -,  that  as  to  the  Cafe  of  Kendall  and 
RoEj  my  Ld.  Ch.  J.  Holt  faid,  it  was  a  fti'ong  objedion,  that  the 
particular  fort  of  treafon  was  not  mentioned,  and  this  was  indited 
upon  at  the  bar  in  Montgomery's  Cafe. 

That  as  to  the  Cafe  in  Vaugn.  it  was  ftrong  for  him  j  for  upoit 
fuch  a  general  commitment  for  treafon  or  felony,  the  prifoner 
(the  caufe  appearing)  might  prefs  for  his  trial,  which  ought  nof 
to  be  denied  or  delayed;  which  (hews  that  if  this  commitment 
be  allowed,  yet  the  party  ought  to  be  profecuted  immediately; 
and  this  profecution  ought  not  to  be  deferred. 

That  if  Mr.  Attorney  General  defired  any  recognizance  of 
tail  to  be  given,  Sir  W.  W.  fhould  fubmit  to  it,  and  would  be 
forth  coming  to  appear  at  any  time,  which  would  be  ^  hf 
greater  fecurity  than  his  commitment. 

Mr.  JcfFrys  by  way  of  reply  alfo  faid,  That  Sir  W.  had  been 
fo  clofe  kept,  that  he  bad  not  ufe  of  pen,  ink)  or  paper  fer  1 
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iBOhthSy  fo  that  he  could  not  apply  for  an  enlargemeat  from  bit 
Joiprironinent. 

That  as  to  the  Cafe  of  Kendal  and  Roe,  no  anfwer  had  beet} 
given  to  it;  for  though  Sir  James  Montgomery  was  dead,  yet 
his  death  could  not  alter  that  cafe :    As  to  the  faying  by  Mr. 
Solicitor  that  the  obje£iion  about  the  power  of  a  fecretary  of 
ftate  to  commit  was  there  fcouted  at  by  the  Court,  it  was  there 
mentioned  by  my  Ld.  Ch.  J.  Holt  (  aod  though  their  power  be 
now  agreed  to,  yet  they  were  formerly  but  clerks  of  the  council^ 
and  are  but  of  late^rown  to  be  great  minifters  of  ftate.     The 
Attorney  General  has  faid,  that  we  fliould  ftay  till  next  term  ;  fo 
much  he  knew  of  a  profecution ;  fo  that  as  yet  he  does  not  know 
it  with  any  certainty.     The  habeas  corpus  zi&  fays  that  there 
ought  to  be  oath  made  that  the  witnefles  cannot  be  produced* 
Mr.  Attorney  did  not  fay  that  he  bad  diredions  to  profecute,  or 
that  he  would  profecute. 

Mr.  Reeves,  by  way  of  reply,  further  added.  That  it  was  not 
did  how  long  time  Mr.  Attorney  had  diredions  to  profecute  in 
Somerfet(hire :  There  had  been  already  an  affifes  in  Somerfetr 
fliire }  there  was  a  conflderable  time  between  Odobcr  and  that 
affifes,  and  2  terms  had  fmce  intervened.  Sir  W.'s  commitment 
was  in  this  town,  and  if  he  had  entered  his  prayer  in  time,  he  [  528  1 
would  have  been  intitled  to  be  bailed  long  fmce  :  That  if  Mr. 
Attorney  did  intend  to  try  him  in  Somerfetihire,  he  would  have 
en  opportunity  to  do  it  after  his  being  bailed  as  well  as  now ;  but 
as  to  Sir  W.'s  own  cafe  it  was  of  far  greater  confequence ;  for 
if  he  were  kept  in  cuftody,  he  would  be  in  danger  of  his  life ; 
but  the  profecution  might  neverthelefs  go  on;  and  as  to  the 
Crown,  there  CQuld  be.no  inconvenience. 

As  to  the  Cafe  of  Kendal  and  Roe,  that  had  not  been  anfwered  : 
It  was  there  determined  that  it  was  an  ill  commitment.  The 
judgment  of  the  Court  there  was,  that  fuch  a  general  commit- 
ment was  a  reafon  for  the  Court  to  bail,  though  not  a  void  com- 
rnitment;  that  this  was  what  they  now  infifted  upon.  Take  it 
to  be  a  good  commitment,  the  party  ftili  ought  to  be  bailed;  this 
did  not  (hew  that  it  was.  an  illegal  commitment.  As  for  that 
which  was  faid  further,  that  Sir  James  Montgomery  was  dead, 
this  was  not  taken  notice  of  by  the  Court ;  but  judgment  was 
given  upon  the  form  of  the  commitment ;  thiit  as  to  the  objec- 
tion, that  it  ought  to  have  been  there  averred  that  Sir  James 
Montgomery  committed  high  treafon,  this  made  the  prefent  cafe 
the  ftronger. 

That  as  to  the  reafon  given  for  a  delay  of  the  profecution  by 
the  rebellion,  it  did  not  appear  that  Sir  W.  W.  was.'in  cuftodv 
for  an  aft  done  in  the  rebellion,  or  for  any  other  adt  of  high 
treafon  whatfoever.  ' 

That  for  the  length  of  time,  the  generality^of  the  warrant  of 
commitment,  though  not  a  void  warrant,  their  being  ready  to 
give  bail  to  appear  in  Somcrfetihire,  after  fo  long  beiag  in  cuf« 
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tody,  be  hoped  the  difcretion  of  the  Coixrt  would  be  induced  tm 
bail  him. 

Then  Sir  W.  W.  himfelf  fpoke ;  That  for  2  months  after  his 
having  been  committed,  he  was  lb  clofely  confined  that  be  couJd 
not  enter  his  prayer,  if  he  had  known  it  was  necefiary;  that 
•kobody  was  allowed  to  come  to  him  till  the  habeas  corpus  ad 
vns  fufpended,  not  even  his  wife  ;  and  afterwards  only  the  duke 
cf  Somerfet  and  his  hdy,  and  hts  own  wife  ;  That  there  had 
lieen  i6  or  17  in  the  1  ower,  and  all  the  warrants  of  commitment 
contained  the  particular  fpecies  of  treafon  except  2  or  3 ;  That 
he  had  lately  had  an  opportunity  to  look  upon  the  habeas  corpus 
a£^  and  there  was  a  claufe  in  it,  that  no  perfon  which  flioidd  be 
fet  at  liberty  upon  an  habeas  corpus  &c.  fhould  be  again  com* 
mitted  or  imprifoned  for  the  fame  oftence.  Theo  hovr  could 
that  be  made  appear,  but  only  by  the  fpecies  of  offence  expreffe4 
in  the  firft  warrant  ?  That  his  commitment  was  before  any  of  the 
left  that  were  in  the  Tower, 

That  as  to  the  profecution  in  Somerfetfhire,  there  had  been  3 
quarter*feflions  and  one  affifes  already  paiTed  ;  that  if  Mr.  Atcor- 
aey  would  fay  uponr  his  honour,  that  he  had  evidence  upon  oath 
to  find  a  bill  againft  him,  he  would  be  content  to  lie  by  the  next 
vacation. 

.  The  Ch.  J.  then  faid,  that  the  Cafes  which  had  been  mentioned 
were  foon  found  out ;  and  that  his  brother  Pengelly  had  had,  he 
did  believe,  a  very  full  account  of  them  ;  That  as  to  what  Sir 
W.  W.  had  mentioned  concerning  his  confinement,  it  wouM  be 
proper  that  affidavits  fhould  be  filed  of  it  that  night,  that  they 
might  have  time  and  opportunity  to  lay  before  the  Court  the 
matter  of  fa6ls  as  well  as  the  matter  of  law ;  and  the  laft  day  of 
the  term  let  Sir  W.  W.  be  brought  here  again. 

Then  a  requefl  being  made  to  the  Court,  that  counfel  and  9, 
(blicitor  might  have  leave  to  have  accefs  to  Sir  W.  W.  the  Ch.  J. 
faid,  that  as  to  the  counfel  and  folicitor's  going  to  him,  that 
would  be  proper  to  be  mentioned  to  the  fecretaries  of  flate. 
C  529  3  Major  Doyley,  the  Lieutenant  of  the  Tower,  being  afked  con- 
cerning  the  nature  of  the  confinement,  faid  that  nobody  had  been 
let  in  to  Sir  W.  W.  but  by  particular  warrants  5  no  perfon  whai- 
focyer,  or  any  letter,  was  to  be  admitted  to  go  to  or  from  him. 
Upon  which  the  Ch,  J.  afked  the  Lieut,  about  Sir  W.'s  being  able 
to  fend  any  mefTage,  what  he  could  do  as  to  that ;  and  the  £ieut. 
anfwered.  Nobody  but  (fuch  an  one),  and  that  not  without  com- 
municating  the  mefllige  to  one  of  the  fecretaries  of  flate.  Then 
theCh.  J.  faid  to  the  Lieut.  Let  us  have  thefe  warrants  brought 
up  with  you.  If  any  anfwcr  be  put  in  as  to  the  nature  and  cir* 
cumitances  of  Sir  W.'s  health,  let  tiiefe  affidavits  be  filed  by  to- 
morrow night.  Let  us  look  upon  thefe  Cafes  that  have  been 
mentioned,  when  ftey  were,  and  how  they  are,  viz.  Yates's 
Case,  Lp.  Moktgcmkry's  Case,  Zach.  Crofton*s  Case, 
and  the  Cass  of  Kendall  ako  Ro£. 

6  Then 


-   Then  a  ruld  was  mad«  for  the  Lieutenant  of  the  Tower  to  bring 
'  up  3ir  ,W.  W.  again  the  lad  day  of  the  term  ;  which  being  doae| 
tbe  Cb.  J,  delivered  ^he  opinion  of  the  Court,  viz. 

Xhatdir  W.  W.  being  brought  up  there  from  the  Tower  by  a 
habeas  corpus,  the  return  to  it  was,  That  he  was  chareed  thera 
hy  a  warrant  under  the  hand  and  feal  of  Mr.  Secretary  Stanhope 
(io  the  words  as  above). 

Xhat  it  was  dire(^d  to  the  Governor  of  the  Tower  of  London, 
or  his  Lieutenant. 

Xbat  it  had  been  prayed  that  Sir  W.  W.  might  be  let  out  upon 
bail  i  and  to  induce  the  Court  to  do  this,  feveral  reafons  had  beei| 
offered  to  the  Court ;  That  it  had  been  admitted  on  all  fides,  that 
tb«  Court  had  power  to  bail  upon  a  commitment  for  high  treafoo* 
thpugh  there  were  a  good  and  proper  commitment  i  yet  as  fos 
the  circiimftances  of  tbe  cafe,  that  the  firft  thing  infilled  upon  or 
pbje&ed,  was  from  tbe  form  of  the  warrant ;  and  there  the  firft 
objedlion  was,  ttiat  he  was  to  be  kept  in  fafe  and  clofe  cuftody; 
that  this  was  more  than  by  law  could  be  juftified ;  it  was  only  a 
&fe  cuftody  for  the  party,  ib  to  be  taken  care  of,  that  he  might 
Slot  make  his  efcape.  He  iaid  this  was  advanced  wiibout  any 
authority,  or  one  fingle  inftance,  and  againft  40  precedents ;  that 
there  had  been  many  occadons  when  this  exception  might  have 
been  taken ;  That  in  Kendal  and  Roe's  Cafe  fome  notice  was 
taken  of  this  exception  ;  but  it  was  there  allowed  as  proper  to 
be  done.  What  had  been  the  con&quence,  if  the  imprifonment 
bad  been  more  clofe  than  by  law  it  ought  to  have  been  ?  That  is 
not  the  confequence  that  the  Court  fhould.  difcharge  the  prifoner. 

That  the  next  obje£lIon  that  was  made  was.  That  this  warrant 
was  not  faid  to  be  made  upon  oath,  and  this  was  preiled  in  a  pretty 
firong  manner,  that  if  people  might  be  committed  in  this  manner 
it  was  making  them  for  their  liberties  tenants  at  w^ill  to  the  fecre- 
taries  of  ftate.  But,  in  the  firft  place,  he  laid  it  was  a  hard  way 
of  arguing,  that  becaufe  no  oath  was  exprefied  in  the  warrant, 
therefore  he  was  committed  without  oath ;  and  if  the  oath  were 
not  exprefied  in  the  warrant,  it  was  not  neceflary.  This  was 
alfo  prefied,  without  one  fingle  authority ;  that  many  commit-' 
meius  had  been  in  that  form  -,  many  had  been  brought  before  the 
Court  in  that  form,  {n  fome  of  them  mention  had  been  made 
of  this  thing,  but  it  was  never  taken  to  be  ot  any  weight ;  but 
on  the  contrary  Trin.  2  W.  &  M.  this  matter  was  particularly 
infifted  upon,  that  a  warrant  of  commitment  without  oath  was 
iUegal,  and  it  was  over-ruled.  This  w?s  Ferguson's  Cas£. 
In  the  Cafe  of  Kendal  v.  Roe,  it  was  infifted  upon,  and  not  a!v 
jbwed ',  That  there  might  be  an  imprifonment  in  many  cafes 
without  ^n  oath  i  That  this  matter  was  lately  under  confideration 
M\  the  Houfe  of  Lords,  and  the  judges  were  afked  their  opinions 
upon  it|  which  were  delivered  by  my  Ld^h,  J..  King,  That  [  530  ] 
warrants  of  commitment  were  goqd  without  being  upon  oath  *, 
1  hat  in  many  inftances  warrants  without  an  oath  could  not  be 
iUegal.     Th^re  might  be  many  inft^nves  where  an  oath  was  not 
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Seceflary ;  A  perfon  may  be  found  with  treafonaUe  papers  ^bo^ 
im,  or  may  be  taken  in  the  fa£l.  The  magiftrate  that  commits^ 
mufl  fee  that  the  party  is  guiky.  Where  a  magilfarate  executes 
ft  matter  within  his  jurifdidion,  it  ihould  never  be  piefumed  tha^ 
he  abnfed  that  jurifdi£Uon. 

As  for  the  'next  objedion  that  was  made,  tfiat  the  warrant  waf 
too  general,  not  faying  for'what  fpecies  of  hizh  treafon  the  com^ 
initment  was,'  he  laid,  that  ttiis  was  lilcewife  advanced  without 
tiny  authority ;  none  of  the  books  cited  did  prove  it ;  Ld«  Coke^  • 
though  he  /aid  the  warrant  miift  contain  tiie  caufe  of  commit* 
menr,  did  not  fay  that  the  magiftrate  muft  go  into'a  fpectfication 
of  the  offence ;  the  fir  ft  reafon  given  for  this  was  grounded  upoii 
2  Co.  Inft.  591.  that  the  warrant  muft  contain  the  caufe,  thatU 
inight  appear  to  the  Court  judicially,  that  the  ofience  was  Ibr  i 
high  treafon,  either  againft  the  perfoii  of  the  King,  or  for  what  ' 
elfe }  but  he  faid,  he  would  not  go  over  the  reafons  mentioned  in 
that  book,  for  that  they  could  not  be  fupported  in  all  parts.  But 
the  Court  did  in  all  cafes  rely  upon  the  judgment  of  the  magii^ 
Crate ;  that  it  had  been  admitted  that  it  was  not  neceflary  to  fet 
forth  the  overt  a£t,  and  if  it  bp  not  nece(iary  to  fet  forth 
overt  a£^,  it  liiuff'be  left  to  his  difcfetion,  whether  the  off 
were  high  treafon  or  not ;  the  Court  could  never  from  thence 
form  any  judgment,  M^ether  it  were  high  treafon  or  not.  In  Ac 
fame  book  it  was  allowed,  that  a  commitment  pro  alta  proditioii^. 
contra  perfonam  Domini  Regis  would  be  fufficient,but  what  judg- 
ment could  the  Court  foVm  of  that  ?  One  fpecies  was  fi&r  com- 
pafling  the  King's  death,  and  another  was  for  levying  of  war  &c. 
each  was  high  treafon  tigaiuft  the  King's  pecfon  ;  could'the  Court 
form  any  better  judgment  upon  the  one  than  he  could  upon  the 
other?  So  again  for  levying  of  war,  there  were  many  fpecies  of 
levying  of  war,  and  there  were  fome  riots  which  were  very  ntzi 
treafon.  Theft  this  objedion  was  urged  further,  that  this  cer- 
tainty was  required,  becaufe  it  might  be  extended  to'others  who 
might  be  aflilting  toa  perfon  fo  committed  in  making  his  efcape,' 
But  he  faid,  that  this  only  fbewed  that  the  party  was  hot  fo  ftridiy 
guarded  as  he  ought  to  have  been ;  but  was  the  party  therefore  to 
be  permitted  to  go  at  large  ?  The  next  phjedion  was  made  by 
Sir  W.  W.  himfelf,  and  very  phufibly/  tfcat  the  habeas  corpus 
iivSt  did  fuppofe  the  6ft*ence  (hdiild  be  fpscified  in  the  commitment 
(becaufe  there  was  a  claufe  in  it,  that  no  perfon  which  had  beeri 
delivered,  or  fet  at  large  upon  an  habeas  corpus,  ihould  at  any 
time  thereafter  be  again  imprifoned  or  committed  for  the  fame  of- 
fence), di'dfe  it  could  not  appear  upon  the  ad  commitment  that 
it  was  for  tlie  fame  offence  as  the  firft  was  for )  as  to  this  he  (aid 
it  was  true,  the  offence  could  not  appear  to  be  the  fame  in  bodi 
commitments,  without  being  fpecifidd,  but  this  muft  arifc  upon 
circumftances,  and  for  proof  the  evidence'of  the  identity  of  the 
fa<St  did  not  turn  upon  the  warrants,  but  upon  the  examination  of 
the  feds  upon  which  the  warrants  were  grounded.  If  the  firft 
iirere  for  high  treafon  irf  killing  the  Kihg,- the  next  might  be  fot 
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ftmjp^^ng  tiie  dead)  of  the  King.  Here  this  muft  not  tvctt 
jipon  the  exprefiionf  of  the  warrant,  the  z€t  is  penal  againft  hini 
ftat  made  the  cominitmentS)  and  it  will  lie  upon  him  to  make  out 
that  there  was  a^  2d  hiR ;  fo  it  would  be  if  the  expreffion  in  the 
|irarrant(houkl  be  different,  as  in  the  firft  for  levying  war  againft 
tile  Kingy  this  was  one  fpecies  of  high  treafon ;  if  the  2d,  for 
cooipaffiiig  th^  King's  death,  that  was  another  fpecies  of  high 
ft^afofi-;  yeC  if  the  fa<^  was  the  fame,  the  party  muft  be  delivered 
jupofi  tins  a£l  i  hto  woi^ld  be  intitled  io  bring  his  adion  for  the  [  53'  } 
penalty  againft  the  officer,  and  it  ptits  the  proof  upon  the  officer, 
^t  the  ad  commitment  was  not  for  the  Tame  oiFence  with  the 
Ift  ;  fo  that  this  (tfxpofition  of  the  ad,  by  fpecifying  the  particu* 
lar  treafon,  will  not  anfwer  the  end  of  it,  for  if  tne  fpecies  were 
^  not  the  fame  in  both  commitments,  the  fa£ts  might  be  the  famt, 
^  or  if  the  fpecies  were  the  fame,  the  fads  might  be*  different. 

There  was  a  further  objedion,  and  that  was  the  Cafe  of  Ken- 
dal AND  Roe  ;  he  faid,  that  Cafe  was  thus  :  They  were  com* 
jnittpd  for  high  treafon,  for  afTifting  in  the  efcape  of  Sir  J.  Mont«- 
jgomery  who  had  been  committed  for  high  treafon,  and  their 
Ivarrant  of  commitment  ran  thus,  viz.  *^  Sir  W.  Trumbal,  Knt. 
f^  one  of  his  Majefty's  moft  honourable  privy  council,  principal 
f*  fccretary  of  ftate.  •  ' 

•  ^  Thefe  are  in  his  Majefty's  name  to  autiiorizeand  require  you 
f*  to  receive  into  your  ciiftckly  the  bodies  of  Thomas  'Kendal, 
^'  and  Richard  Roe,  herewith  fent  you,  they  being  charged  with 
f*  high  treafon,  in  having  been  privy  to  and  aflifting  the  efcape  of 
f^  Sir  James  Montgomery  out  of  the  cuftody  of  William  Sutton, 
^  one  of  his  Majefly's  meflengprs  in  ordinary,  and  charged  with 
^  high  treafon,  you  are  to  keep  them  in  fafe  and  clofe  cuftody 
^  until  they  fliall  be  delivered  by  due  courfe  of  law,  and  for  fo 
^^  doing  this  fhall  be  vour  fiifficicnt  warrant.  Given  at  the 
I*  court  of  Whitehall,  the  24th  day  ofOftobcr,  1695. 

'   •«  To  the  Keeper  of  Newgate,  William  Trumbal. 

•  «*  or  his  Deputy."  ' 

He  r^id  there  was  an^  imperfe£^  report  of  that  Cafe  in  5  Mod. 
yS.'land  in  thfs  jCourt  there  were  Several  exceptions  taken  to  that 
Ivarrant  of  f'commitWnt,  but  they  were  all  over-ruled ;  the  ex- 
ception there  taken  that  the  fectetary  of  ftate  c6uld  not  commit 
was  fcouted  at  by  the' Court,  Vis -Mr.  Solicitor  General  has  ob- 
fenred  ;  another  obiedion  was,  that  the  commitment  by  Sir  W. 
T.  ought  to  have  Specified  what  the  treafon  was,  for  it  was  in- 
fifted  upon  that  there  might  be  a  fort  of  high  treafon,  the  aflift- 
ing  of  which  would  not  be  treafon,  as  the  aiding,  receiving,  abtrt* 
ting,  and  comforting  a  counterfeiter  of  the  great  feal,  Co.  1 2.  8  f , 
82,  or  of  a  counterfeiter  of  money.  It  was  alfo  infmuated  that  Sir 
James  Montgomery  being  dead,  they  codd  not  be  tried,  and 
therefore  they  ought  to  be  admitted  to%iil.  He  faid  this 
cafe  did  not  at  all  turn  upon  the  fpecies  of  trea(bn|  but  upon  this^ 
that  their  fskR  and  their  crime  were  fpecified  as  not  dependant  ^ 
upon  Sir  James  Montgomery's  crime,  but  upon  the  words  of  his 
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varrant  oF  commitment.  It  was,  that  he  was  coainitflcd 
high  treafon,  but  not  charged  with  high  treaiba.  If  thejr  aided 
and  affified  him  in  his  efcape,  their  crime  muft  be  dependaoc 
upon  his ;  therefore  he  muft  be  committed  for  a  particular  ipe*- 
cies  of  treafon  to  make  them  liable  to  the  (ame  puoiflimeot  be 
was  fo  committed  for*  He  faid  that  this  matter  turned  upon  % 
things ;  firft,  that  Sir  James  Montgoinery  was  guilty,  adly^ 
that  he  was  committed  for  that  particular  offence.  It  was  thoa 
obje£led  very  ingenioufly  by  Mr,  Reeves,  that  if  a  commitmeat 
generally  ior  high  treafon  were  eood,  what  came  afterwards 
in  it  could  not  make  it  bad.  He  faid  tbe  anfwer  to  tbia 
was,  that  he  that  was  committed  for  high  treafon  nugbt  AOt 
be  committed  for  the  fame  treafpn  of  which  be  was  guU^ 
lb  that  what  came  afterwards  might  maige  it  ill.  He  was 
not  committed  for  high  treafon  generally,  but  for  a  pardculur 
treafon»  fo  that  he  may  not  be  guiky  of  chat  treafon :  as  it  was  in 
cafe  of  a  felony  for  dealing  frith  or  apples  growing,  fo  that  wbea 
rou  came  to  fpecify  the  particular  fa^,  the  general  words  may 
>fe  their  force.  So  it  was  in  cafe  of  c^Iiiiig  one  (thief),  if  the 
words  went  on  (for  ftealing  apples  growing),  thc£e  words  we«e 
not ad^ionable,  though  (thief)  in  general  was  adlionable.  Uecon- 
I  532  ]  eluded  that  thefe  were  the  objedlions  which  had  bceumade  ;  theib 
were  the  reafons  which  bad  been  ofFered  in  this  cafe ;  but  tbcoi 
on  the  contrary,  it  appeared  from  2  Inft.  5a*  that  this  warrant 
was  good.  It  fays  the  caufe  muft  be  contained  in  the  warraat^ 
as  for  treafon,  felony,  &c.  or  for  fufpicion  of  treafon  or  felony^ 
&c.  So  was  I  And.  298.  Ru(b.  Coll.  i  Vol.  Pa.  507.  509. 
538.  .  That  cafe  was  very  full  to  the  purpofe,  and  upon  a  vciv 
particular  occafion  ;  for  it  was,  as  it  was  faid  by  my  Ld.  Ch.  J. 
Coke,  then  the  folicitor  general,  to  be  a  dire^ion  for  all  councU- 
commitments.  The  occafion  was,  that  feveral  perlbns  had  been 
committed  at  feveral  times  to  feveral  prifons  without  gpodcaufo, 
part  of  whom  being  brought  up  into  the  King's  Bench,  were  ac- 
cording to  law  fet  at  large  and  difcharged  of  their  imprifonment, 
at  which  feveral  great  men  were  oflTended,  and  procyred  a  com- 
mand to  the  judges  that  they  (hould  not  do  fo  afterwards  i  noc* 
withftanding  which  the  judges  did  not  i'urceafe,  but  by  advice 
ainongft  themfelves  made  certain  articles,  and  delivered  them  to 
the  Ld.  Chancellor,  and  Ld.  Treafurer.  The  words  were  thcfis, 
vi2.  And  where  it  pleafed  their  Ix>rdftiips  to  will  divers  of  us  to 
fet  down  in  what  cafes  a  perfon  ient  to  cuftody  by  ber  Majefty, 
her  council,  fome  one  or  two  of  (hem,  are  to  be  detained  in  prifon, 
and  delivered  by  her  Majefly's  courts  or  jtujgf^i  we  think  that  if 
any  perfon  be  committed  by  her  Majefty's  CQUunandnient  froai 
her  perfon,  or  by  order  from  the  council^boa^d,  or  if  any  one  or 
two  of  her  council  commit,  and  for  high  treafon,  fuch  pcrtbns.fo 
in  the  cafe  before  eommitted  wn^y  not  be  deFiV'^rcd  by  any  of  ber 
courts  without  due  trial  by  the  law,  and  judgment  of  acquittal 
had,  neverthelefs  thc.judges  may  award  the  Queeo's  writs  to  bring 
the  bodies  of  fuch  pcrfons  before  xlicm  i  and  if  upon  return  there- 
of 


f>f  the  cau&s  of  their  commitment  be  certified  to  the  judges,  as 
it  ought  to  be,  then  the  judges  in  the  cafes  before  ought  not  to  de- 
liver him>  but  to  remand  the  prifoner  to  the  place  from  whence 
he  came,  which  cannot  conveniently  be  done,  unlefs  notice  of  the 
caufe  in  generality  or  elfe  fpecidly  (or  as  the  words  are  in 
Rufliworth,  in  general  or  elfe  in  fpecial)  be  given  to  the 
keeper  or  gaoler  that  (ball  have  the  cuftody  of  fi^ch  prifoner ; 
this  was  figned.by  all  the  judges  and  barons,  &c.  and  they  de* 
livered  one  to  the  Lord  Cb^ncellor,  and  another  to  the  Lord 
Xrcafurer. 

Mr.  Selden  in  RuKhworth  infifts  upon  this  as  the  opinion  of 
all  the  Judges,  and  produced  the  report  under  Ld.  Anderfon's 
own  hand,  and  this  was  afterwards  ordered  to  be  entered  in  the 
counfel  books,  fo  that  this  was  not  an  excufe  only  made  by  the 
judges,  as  was  obje£ked  by  his  brother  Pengelly,  but  a  dire&  opi^ 
nion  of  theirs ;  it  was  their  defire  to  remedy  the  inconvenience 
that  then  was  ;  it  was  an  application  of  the  judges  themfelves  to 
prevent  the  hardlhips  that  were  exercifed  then  upon  the  fubje<5ls. 
It  was  there  put,  that  if  the  caufe  of  commitment  was  certified 
the  prifoner  muft  be  remanded ;  fo  that  if  the  caufe  appear  either 
tn  general  or  in  fpecial  in  the  warrant  of  commitment,  according^ 
to  this  refolution  it  will  be  well ;  and  Keeling  (who  was  a  great 
man)  in  Zach.  Crofton's  Case,  affirmed,  that  if  the  caufe 
of  commitment  were  for  high  treafon  generally,  it  was  a  good 
warrant.  He  faid,  that  the  Houfe  of  Commons,  immediately  after 
the  debates  in  Rufliworth,  came  to  a  refolution,  that  no  Areemaa 
ought  to  be  detained  or  kept  in  prifon,  or  otherwife  reftrained  by 
the  command  of  the  King,  or  the  privy  council,  or  any  other,  un- 
kfs  ibme  caufe  of  the  commitment,  detai  ner,  or  reftraint  were  ex- 
prefled,  for  which  by  law  he  ought  to  be  committed,  detained  or  re^ir 
ftrained;  fothat  a  commitment  for  high  treafon  generally  is  good  i 
fo  was  Vaugh.  142.  Ld.  Ch.  J.  Vaughan  there  allowed  it  for  law, 
by  not  denying  theobje£l:ion  there  railed  from  fuch  warrants,  but  by 
diftinguifliing  upon  it,  and  Bushel's  Case  was  final  and  conclu- 
five.  Thefe  were  the  great  opinions  in  the  time  of  Q.  Eliz.  and  in  E  533  1 
3  Car.  I .  when  this  very  matter  was  under  conflderation ;  they  were 
the  opinions  in  Ld,  Ch.  J.  Vaughan's  time,  and  have  been  the 
iconftani  practice  ever  fmcc.  So  he  concluded,  that  thefe  obje<3ions 
which  had  been  made,  were  not  of  any  weight  as  to  the  warrant 
of  commitment.  As  for  the  other  points,  upon  the  length  of 
time  fmce  the  commitment,  and  the  indifpoiition  of  Sir  W .  W. 
he  faid,  that  as  to  the  former,  the  cafes  that  had  been  cited  did  no^ 
come  up  to  this  cafe,  and  it  would  not  be  neceflary  to  go  through  ' 
them  all  j  but  yet,  though  this  were  here  a  good  warrant,  the 
Court  were  of  an  opinion,  that  Sir  W.  W.  ought  to  be  bailed. 

As  to  the  affidavits  concerning  the  indifpoiition,  he  £ud,  they 
were*nonfenfe,  and  that  the  indifpofition  muft  be  a  prefent  indif* 
pofition,  not  rn  purpofe  or  expedation,  but  the  length  of  time  was 
to  be  confidered }  the  commitmept  v^as  about  thQ  middle  of  0£k» 
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Uft;  there  had  been  feoiethiag  faid  of  a  crime  eUewherCy  bat 
nocnini:  of  dut  was  laid  before  the  Court.  Here  was  no  oadtfa  oc 
Charge  of  any  crimf,  nor  was  it  faid  dire^y  that  there  would  be 
certainly  a  profecation  elicwhere.  If  the  ad  did  arife  in  Middle^ 
lex^  tarre  had  been  4  terms  pad,  and  if  it  arofe  in  the  country^ 
loere  iui  been  3  quarter  feffions,  which  though  not  confiderable 
ia  *-*->  caff,  yet  cfirre  had  been  an  aflifes,  and  yet  no  profecation 
toc7jriei.  There  had  not  been  any  preparation  towards  it,  nor 
yrt  w:is  it  laid  certainly  that  there  could  be  one. 

He  uli,  ihere  was  a  thing  that  might  have  been  a  great  obiec* 
trr-.  i^ii-^t  Sir  W.  W.'s  ^en  being  bailed ;  that  he  fhould  lie 
n...  :':>  I::r.^,  ani  nDt  make  any  application.  But  the  rcalbo  givea 
Kx  tn  s  WIS  of  feme  weight  in  determining  the  difcretion  of  the 
CnT  ^:i .  It  W2S  T.-ii:  the  habeas  corpus  a£t  was  fufpended  at  that 
tisie,  thour^  -:  t  as  to  this  particular  cafe.  The  gentleman 
cr.^^nc  r*  ^  ^im.'clf  included,  and  be  miftaken  in  it.  HoweiPCT) 
ur.. .'  :^e.e  circumtlanccs  he  (aid  it  feemcd  very  reafonable  that 
S^r  W.  W*.  thould  be  bailed,  and  to  appear  here  again  the  fir^ 
dar  o:  next  term. 

Vnat  had  Sir  W.  W.  made  his  prayer  the  firft  day  of  diis  teno, 
and  it  had  appeared  mat  the  matter  did  arife  in  another  county^  die 
Court  could  not  have  bailed  him  by  tbe  habeas  corpus  a£l»  but 
they  were  not  then  upon  that  aSL,  but  at  common  law ;  he  iaid 
that  they  were  imrofted  with  the  liberties  of  the  fubje£b  of  £n« 
gland,  and  as  they  were  bound  on  the  one  hand  to  take  care  of 
them,  fo  they  there  were  on  the  other  hand  to  take  care  of  the 
government,  that  a  pedbn  might  not  efcape  juftice,  where  there 
was  a  due  profecution  againft  him  ;  that  he  would  have  taken 
Mr.  Attorney  General's  word,  if  he  had  £ud  at  the  bar  that  he 
would  certainly  have  indided  Sir  W.  W,  but  there  not  being 
any  thing  of  that  in  this  cafe,  diey  were  all  of  an  opinion  to  bail 
him* 

He  concluded  that  there  had  been  a  great  many  objedions 
made  by  the  counfel ;  but  to  ftart  objedions  againft  that  which 
had  been  newly  heard  and  determinel  by  the  Court,  that  they 
might  throw  a  greater  hardihip  upon  die  courfe  of  the  Courts  and 
make  it  look  more  odious  in  die  world,  where  they  over-ruled  a 
great  many  objcdions  (though  thefe  great  many  were  made  up 
but  of  few),  was  not  fair,  nor  a  pradice  to  be  fufiercd,  but  he 
hoped  it  would  not  be  done  any  more. 

I  ben  the  Attorney  General  faid,  that  he  had  notice  of  Sir  W. 
W.'s  bail,  and  did  not  object  againft  them ;  and  thereupon  Sir. 
W.  W.  entered  into  a  recc^nixance  of  1 0,000 1.  and  the  Duke  c^ 
Somerfet,  the  Lord  Rochefter,  the  Lord  Tumont,  and  the  Lord 
Cower  as  his  bail,  into  a  recognizance  of  5000 1.  to  appear  here 
airain  the  firft  dav  of  the  next  term. 

Mich.  3  Geo.  Sir  VV.  W.  appeared  the  firft  day  of  this  term, 

and  was  continued  according  to  the  courfe  of  this  Court  to  the 

[   534   3  l^ft  day  thereof  ^  when  he  appearing  again,  the  i^^orney  General 
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{Sid,  thai  he  had  his  Majefty*s  commands  for  profccuting  him,  foV 
mifpriiion  of  treafon,  aod  would  proceed  againft  htm  accordingly, 
and  to  anfwer  the  delay  of  fuch  a  proceeding  an  affidavit  was  read, 
that  a  material  witnels  for  the  crown  was  then  in  Holland,  &c. 
upon  which  the  Coprt  declared,  that  the  Attorney  General's  fay- 
ing he  would  profecute,  &c.  was  a  good  ground  for  them  to 
tontinue  Sir  W.  W.  upon  bail  till  the  next  term. 

Hill.  3  Geo.  The  firft  day  of  this  term  Sir  W.  W.  again  ap- 
peared, and  was  continued  till  the  laft  day  thereof,  upon  which 
day  he  was  difcharged ;  the  Attorney  General  declaring,  that  he 
had  his  Majefty's  order  for  profecuting  Sir  W.  W.  for  a  mifpri* 
lion  of  treafon,  in  concealing  the  high  treafon  for  Which  my 
Lord  Lanfdown  was  indi6led  ;  but  the ICing  having  been  pleafed 
to  pardon  my  Lord  Lanfdown,  and  to  order  him  to  furceafe  the 
proceedings  upon  the  faid  indiAment,  he  how  confented  that 
Sir  W.  W.  might «be  difcharged,  Tfin,  2  Geo.  i.  B.  R.  the 
King  ¥•  Sir  William  Windham. 

8.  Thefe  L6f  ds  halve  been  committed  to  the  Tower  by  my  Lord  Th*  King 
TownfcTnd  one  of  the  fecretaries  of  ftate,  for  treafonable  pra£tices  ^^JJ^' 
againft  the  government  upon  the  late  fufpenfion  of  the  hab.  corp.  ai>dLd.  Dw. 
aS,  which  being  expired  upon  the  24th  day  of  May  laft,  they  ap-  P^*"-  Trio, 
plied  upon  the  26th  day  of  May  to  Mr.  Baron  Price  at  his  cham-  ^^^Z  ^^ 
bers  for  an  hab.  Corp.  according  to  the  31  Car.  2,  c.  2,  which 
being  granted,  and  they  (being  brought  up  to  him  from  the 
Tower)  did  infift  upon  their  privilege  as  peers  to  be  difcharged, 
^  peer  not  being  required  to  give  bail  for  a  mifdemeanour  j  but 
the  judge  being  of  an  opinion  that  they  ought  to  give  him 
bail,  elfe  he  could  hot  difcharge  them,  &c.  they  waived  their 
claim  of  privilege,  and  entered  into  recognizance  (with  bail)  to 
appear  at  B.  R.  the  firft  day  of  this  term,  which  was  upon  the 
iirft  of  Jiine ;  and  they  appearing  accordingly,  it  was  moved  by 
their  counfel  that  they  might  be  difcharged,  and  not  continued 
upon  their  recognizance  till  the  laft  day  of  the  term ;  and  my 
Lord  Marlborough's  Cas£  in  the  Houfe  of  Lords  was 
quoted, but  it  was  refufed  by  the  Court;  and  Parker  Ch.  J.  faid, 
that  the  Court  could  not  take  notice  of  what  they  were  com^ 
mitted  for^  that  they  had  nothing  before  them  but  the  recogni- 
zance, and  they  could  not  take  notice  of  the  warrant  of  commit- 
nient,  or  for  what  they  ftood  committed,  and  that  the  Lords  muft 
be  continued  upon  their  recognizance  till  the  laft  day  of  the  term, 
according  to  the  courfe  of  the  Court,  the  whole  term  being  in 
law  accounted  for  as  one  day.  The  fame  day  (thefe  Lords  going 
immediately  into  the  Houfe  of  Peers)  debate  arofe  upon  thi^ 
matter,  and  the  opinion  of  the  judges  then  prefent  being  (as  it 
was  delivered  by  the  Ch.  J.  King)  that  Baron  Price  and  the 
Court  had  done  their  duty,  &c.  that  the  judge  was  obliged  to 
take  bail  upon  the  hab.  corp.  aA,  and  ought  not  to  have  dif- 
eharged  the  faid  peers  j  but  this  debate  being  adjourned  to  in- 
fpeit  thtir  Journals  for  precedents,  &c.  upon  ihe  4th  of  Junc^ 
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the  Coort  of  B.  R.  was  again  mored  to  dHcharge  this  recogtux* 
ance,  to  which  Mr.  Attorney  General  confented,  faying  he  bad 
received  his  Majefty's  command  to  conient  to  the  difcharge  of 
the  faid  recogniauuice»  &c« 

i 

g"°'  BR  9'  ^^*  Harvey  having  been  committed  for  high  treafon  by 
The  Kin^  *  "^7  Lord  Townfend's  warrant  (one  of  the  fecretaries  of  ftate)  to 
%  Harvey,  the  prifon  of  Newgate^  was  about  the  beginning  of  this  term 
brought  up  upon  an  habeas  corpus,  and  Mr.  Serjeant  Darnel  and 
Mr.  Hungeru>rd}  being  of  couniel  for  him,  moved  that  he  might 
be  difcharged  upon  bail,  and  they  alleged  the  ill  ftate  of  health  be 
was  in,  of  which  they  produced  affidavits  ;  and  further  infifted 
upon  the  infufficiency  of  the  warrant  of  commitment,  as  ift,  that 
[  535  3  he  was  not  charged  with  any  oflFence*  2dly,  that  this  charge 
againft  him  muft^be  upon  oath,  the  warrant  being  only  ^*  Receive 
*^  into  your  cuftody  Edward  Harvey,  herewith  tent  yoir  for  high 
*'  treafon/*  And  3dly,  that  the  fpecies  of  treafon  ought  to  have 
been  mentioned  ;  that  Mr.  Harvey  was  on  ^e  2ift  of  Sep.  laft 
committed  for  treafonablepradices  againft  the  government  to  the 
cuftody  of  a  meflbnger,  and  about  the  beginning  of  May  he  was 
fent  to  Newgate  on  this  warrant ;  that  he  was  a  member  of  poT'* 
liament,  and  his  attendance  there  was  very  neceiTary. 

Upon  this  one  Claxton,  an  apothecary,  was  examined  upon 
oath  by  the  Ch.  Juftice,  concerning  the  nature  and  danger  of  Mr. 
Harvey's  indifpofition. 

To  this  it  vi^s  anfwered  by  Mr.  Attorney  General  and  Mr. 
.  Solicitor  General,  That  the  habeas  corpus  slSL  was  generally 
^'  for  high  treafon  or  felony,"  the  words  were  ^^  plainly  and  fpe- 
^*  cially  exprefled,"  not  fpecifically ;  that  the  bailing  was  a  mat* 
ter  in  the  difcretion  of  the  Court,  and  Mr.  Harvey  was  not  in- 
titled  to  that  favour  till  the  laft  day  of  the  term  -y  that  an  ofience 
was  fufficiently  charged  in  the  warrant  ^'  Sent  thither  for  high 
^^  treafon,"  is  charging  a  man  with  high  treafon ;  that  in  the  late 
Duke  of  Ormond's  Cafe,  the  a£t  for  his  attainder  was  generally 
for  high  treafon ;  and  in  cafe  of  commitment  for  murder  the 
warrant  need  not  mention  the  particular  perfon  killed,  nay  it  was 
not  necefiary  in  an  indidlment.  It  was  replied  by  Mr.  Harvey's 
counfel,  that  the  fpecies  of  treafon  ought  to  be  exprefled  in  the 
warrant.  The  habeas  corpus  z&  was,  that  the  prifoner  Ihould 
be  bailed,  except  where  the  charge  againft  him  was  plainly  and 
fpecially  exprefled,  and  cited  Crofton's  Cas£,  i  Sid.  78.  And 
as  for  the  late  Duke  of  Ormond's  Cafe,  the  9&  for  his  attainder 
refers  to  the  articles  of  impeachment. 

Then  it  was  faid  by  my  Ld.  Ch.  J.  P;irker,  that  this  was  an 
illnefs  which  had  been  a  good  while  upon  Mr.  Harvey,  and  it 
was  proper  they  ihould  be  fatisfied  about  it,  there  feeming  not  to 
be  any  immediate  hafte  or  danger ;  that  they  could  not  take  no* 
tice  of  the  matter  about  the  warrants,  unlefs  it  had  been  more 
particularly  exprefled,  and  perhaps  the  flrft  commitment  was  of 
more  fervice  to  Mr.  Harvey  than  his  liberty  could  have  been, 
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«onri<iering  his  «taininatton  before  the  fecretary  of  (late ;  for  then 
there  might  have  been  fome  reafon  for  his  being  detained  in  cuf- 
fody  ;  that  in  my  Ld«  Montgomery's  Case  his  ficknefs  was 
occafioned  by  his  confinement ;  but  here  he  knew  not  how  Mr. 
Harvey  had  been  kept  in  Newgate,  or  was  kept  before  going 
thither.  He  faid  he  knew  him  very  well,  and  that  he  feemed  not 
to  be  in  that  ftate  of  health  he  formerly  enjoyed.  Pratt  J.  faid 
that  he  did  not  think  that  an  indifpofition  was,  in  all  cafes,  a  rea« 
fon  for  the  Court  to  bail.  And  tiien  the  Ch.  J.  added,  that  a  ma- 
giftrate  might  be  ipiiflaken  in  his  opinion  about  the  oflfence,  but 
yet  be  was  not  bound  to  fet  out  all  the  evidence.  It  could  not 
fignify  any  thing  to  the  party,  whether  one  fpecies  of  treafon  or 
another  was  exprefled  in  the  warrant  $  but  if  there  was  a  fault  ia 
the  commitment,  the  Court  could  not  therefore  admit  him  to 
baiL  In  cafes  of  folonies  it  was  every  day  pra£tifed,  that  i^ 
upon  examination  of  the  faA^  it  did  appear  that  the  party 
ought  not  to  be  bailed,  the  Court  did  order  the  juftice  of  peaces 
who  made  the  firft  warrant  infufficiently,  to  make  a  new  one  to 
fupply  die  dtfeGt  of  the  former. 

Then  Mr.  Harvey's  counfel  prayed,  that  his  prayer  might  bt 
Miered  purfuant  to  the  habeas  corpus  ad,  which  was  done  ac- 
cordingly. 

About  2  or  3  days  afterwards  Mr.  Harvey  was  brought  up 
tgain  by  rule,  and  the  Court  were  of  an  opinion  againft  bailing 
him  ;  but  ordered  him  to  be  brought  up  again  thelaft  day  of  the 
^rm.  Several  affidavits  were  read,  and  particularly  one  of  the 
itieflenger's,  dcfcribing  the  nature  of  Mr.  Harvey's  diforder,  and  [  536  ] 
the  circumftances  how  he  came  to  be  under  it ;  the  judges  de- 
livered their  opinions  feriatim,  and  thefubftance  of  what  they  de- 
livered is  as  follows. 

That  it  appeared  from  the  affidavits,  that  this  indifpofition 
came  upon  Mr.  Harvey  by  his  own  hand  ;  for  when  he  was  firft 
in  cuftody  of  the  meflenger  he  feemed  to  be  very  eafy  and 
well,  but  after  he  had  been  examined  by  the  council,  he  was 
very  much  dejeded,  and  did  not  fpeak  for  6  hours,  and  the 
next  tnorning  he  ftabbed  himfelf  in  the  breaft ;  being  under 
thefe  circumftances  he  was  confined  in  the  mefTenger's  hands, 
and  not  fent  to  prifon  till  lately;  fo  that  in  the  firft  place, 
this  indifpofition  was  not  fuch  as  to  induce  the  Court  to  bail 
him,  becaufe  it  was  occafioned  by  his  own  ad  after  he  was 
in  cuftody,  and  he  was  then  much  better  ihan  he  had  been,  nei- 
ther was  the  indifpofition  fuch  as  manifeftly  endangered  his  life, 
as  it  might  be  in  the  cafe  of  an  acute  diftemper :  The  affidavits 
were  only  that  his  being  confined  for  a  few  days  would  make  his 
cafe  the  more  doubtful,  there  being  then  fome  ill  fympfoms  upon 
him. 

2dly,That  the  behaviour  of  this  gentleman  after  his  examination, 
the  changing  of  his  countenance,  and  ftabbing  himfelf  in  the  man- 
ner aforefaid,  carried  a  ftrong  fufpicion  of  guilt,  though  it  was 
not  fttfficient  to  charge  him  with  any  crinse. 

3dly, 
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jdly,  That  &e  delay  of  a  profecution,  as  attended  widi  flie^ 
circumftahcesj  was  not  fuch  as  to  incline  the  dircretion  of  M 
Court  to  bail  him.  Croftok's  Casb,  Ld.  MoNTOOMBRY'a 
Case,  and  Ld.  Avlbsbury's  Case,  were  much  ftronger  in 
this  point.  Befides,'  thi$  gentleman  was  not  before  in  a  condiuoa 
to  be  tried,  and  fince  he  was  moving  towards  his  being  difcharged, 
the  Attorney  General  ought  to  have  fome  time  to  prepife  a  chvgo 
againft  him  if  he  fliould  think  fit. 

4thly,  That  there  was  a  grand  jurv  then  fitting ;  that  ,diem, 
had  been  a  rebellion  in  the  nation,  ana  there  was  a  great  deal  o^ 
the  fame  fpirit  left ;  that  in  fuch  a  time  of  danger  to  the  govern- 
ment, the  Court  ought  to  be  very  carefiil  how  they  diicharged  a 
perfon  committed*  for  high  treafon. 

5thly,  That  there  had  been  no  precedent  of  this  kind  produced/ 
and  if  the  Court  ihould  bail  this  gentleman,  every  one  who  flumld 
be  committed  for  high  treafon,  and  ihould  .be  indiipofed  by  his 
own  9Stf  would  have  a  right  to  be  bailed.  Their  compaffioa 
ought  to  be  confident  with  juftice  and  the  rules  of  the  Court. 
That  if  this  indifpoGtion  had  been  by  the  vifitadon  of  God,  oc 
had  been  occafioned  by  his  confinement^  it  might  have  been  of 
another  confideration ;  but  here  he  was  reminded,  and  ordered 
by  rule  to  be  brought  up  again  on  the  lafl:  day  of  the  term,  whei| 
he  was  bailed,  bot  to  appear  there  again  the  firft  day  of  the  nex^ 
term,  when  he  entered  into  a  recognizance  of  io>'ooo  L  and  hit 
bail  mto  one  of  5000 1.  each. 

For  more  of  Bail  in  General,  SeeiCrrOt^  (KxttlXtlony  %0it 

mtne  IBleplegfanHo,  3lit  Cudotiia^  a^dinprfje,  fie< 

pUbm,  &uperCetiea0,  (Eidatori?)  and  other  proper 
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mim 


(A)     fiailiff.     What  Perfon  may  be, 

Ifol.  339-  ^ 

t\tih^L%^    [I.    J  CM  may  bebailiflFof  a  manor.    4  H.  4.  a.  b. 

bovrcn,  pi. 

k  1 .  «ie«  S.  C.  Ic  S .  P.  b/  Thlmr.  tnd  thereupon  iflue  was  joined  whether  be  was  reuined  or  mwi 

%  A.  madt  A  leafe  for  years  of  a  boufci  and  tbtn  conveyed  it 


»artr#.  ^7 


to  J.  S.  and  dies.  j.  S;  being  beyond  fea,  the  CQitveyance  ivaf 
burnt  in  the  Fire  of  London,  and  thereupon  the  heir  of  A.  enters^ 
and  receives  the  rents ;  but  the  deed  of  fettlement  being  found  by 
verdiA,  the  heir  during  the  leafe  was  bnly  as  a  bailifFand  receiver^ 
and  decreed  to  account.  Fin*  R.  285.  Hill.  29  Car.  2.  Lilter 
V.  Lifter. 


(B)  The  making  of  a  BailifT; 

£1.  t  F  a  mah  taies  cattle^  claiming  property  to  hiinfelf  tfi  an  he-  l^tih.Bayt- 

-*'  riot^  if  the  lord  agrees  to  the  taking  fir  Jervicci  to  him  due,  [*^^/s  'c 
yet  he  cannot  be  faid  to  be  his  bailiff  for  this  time.     7  H.  4.  &  s.  p.  by 

-^A.  b.l  Gafcoigne.  ' 

^^        ^  —Br.  BiiU 

Iic,pL  4.  cites  7  H.  4.  30.  [and  io  areaU  the  editions  of  Brocket  but  fecm  mifprlnted  for  74.  b.  pi. 
X  Hill.  7  H.  4.]  cites  S.  P.  by  Gafcoigne.  — — Br.  Trcfpafs,  pi.  86.  cites  7  H.  4;  34.  S,  C.  ft 

S.  P.  by  Gafcoigne. Br   Dlftrefs,  pi.  83.  cites  7  H.  4.  S.  P. S.  C.  cited  ahd  agreed  by 

Periam,  Rhodesi  and  Windham.     2  Le.  216.  pU  274.  Pafch.  29  £lix.  ih  C:  B.  in  the  Cafe  of  FuU 
l«r  V.  TrimweU* 

fa.  But  if  he  took  th^m  without  any  c6mmand^firfervices  due  to  Fiwh.  lliiU 
the  lord,  If  the  lord  after  agree  to  the  taking^,  hp  {hall  be  ad-  Jj*jJ*^*  7j 
judged  as  a  bailiff,  although  he  was  not  his  bailiff  in  any  place  &  s.  p.  by 

before,      n  H.  4.  35.]  Gafcoignci 

.  '  —Br,  Bail- 

lie,  pi.  4.  cttet  7  H.  4.  ^o.  [but  fee  pi.  r.  fupra]  S.  I^.  by  Gafcoigne  ;  but  Brooke  fays  tamen  quaere 

inde.—Br.  Diftrefs,  pi.  83.  cites  7  H.  4.  S.  P. Br.  Trcfpafs,  pi.  86.  cites  7  H:  4.  34.  S.  C.  it 

S.  P.  by  Gafcoigne,  upon  evidence  given  to  the  jdry  on  a  trial.  Biit  Brooke  fays  quaere  inde,;  for 
he  was  once  a  trefpafTor  wichout  audioricy,  and  fo  tHe  agreenlenl  after  eadiiot  aid  hinti  b<ca«ff  (ht 
a^Ion  was  veftcd  before. 

3.  In  trefpofs  quare  claufum  fregity  th^  defendant  jujtifed  at 
hailiff  of  the  King^  hxitjhewednofpecialty.  The  Court  agreed^ 
that  one  may  be  made  bailiff  to  the  King  by  nude  matter  of  hSt^ 
^s  Well  as  to  a  common  perlbn ;  but  they  feemed  to  think  thi$ 
makinz  traveffable.  Kelw.  174.  b*  pi.  2.  Mich,  7  H,  8.  Anon* 
'  4.  A  man  may  make  conufance  as  bailiff  to  the  King^  or  to  zeor^ 
porationy  notwithfts^nding  that  he  was  not  bailiff;  and  fo  he  may 
as  bailiff  to  another  man^  if  he  agrees  ;  for  it  is  not  traverikbltf  ' 

whether  he  was  bailiff  or  not,  if  the  party  agrees  after ;  But 
Brooke  fays  qu«re,  if  he  neither  agrees  nor  difagrees,  Bn  Baillie 
tec.  pi.  I.  cites  26  H.  8.  8.  [   538  ] 

5.  J  corporation  aggregate  may  appoint  a  bailiff  io  difirain^  But-iffuch 
without  deed  or  warrant,  as  wdl  as  a  cook  or  butler ;  for  it  nei-  ?*^^'^*/^''^ 
thcr  vefts  or  divefts  any  fort  of  intereft  in  or  out  of  the  corpora'-  i^myftbc  * 
tion.     I  Salk.  iqt.  pl<  3.  cites  it  as  fo  held  in  Cam^  Scac.  be-  und«rth« 
twecn  Gary  and  Matthews,  feaioftkc 

'  corporation, 

^  .  a  Lutw. 

149,  HiiL  1%  W*  3.  C.  B,  ia  C«fe  of  RandU  ▼.  Dean,  and  citci  r6  K.  7.  a.  b, 


Vol.  Ill,  Q.q  (C)  What" 


5Sf.  »afl«f. 


(C)    What  Things  a  Bailiff  may  do. 

Br.  BaiilN,  [i.    A    Bailiff  of  a  manor  may  liaf*  the  pUcary  (at  yean.    3  H. 

it  WM  ob- 

jcdedchatheaUnocdiew  that  he  h«4  power  tokafcy  Vj  viliich,  lee.  kut  he  tec4  Mt  dcmiu>  bvc 

pleaded  that  he  fiibed  after  the  vtxm^  Ac 

Br.  Cnf.  [2,  A  bailiff  by  any  u£ige  cannot  make  a  Uafe  of  his  mafter^ 

^^tc}'  ^^^^  ^^^  «^^«  rffrethold.     19  Aff.  9.] 

aad  fays  this 

wat  laid  down  for  Law  per  Cur.'  Br.  tcafes,  pi.  acw  cites  S«  C.  and  that  the  receipt  tf  d* 

root  by  the  predeccflor  prior  will  not  aid  agaiaft  the  fucceflbr. 

Cro.  J.  377.  [3.  A  bailiff  may  ghe  licence  to  anodier  to  go  over  die  land  ; 
^htikt^  for  this  is  a  trefpafs  to  the  poffeflion  only,  and  the  bailiff  hath  the 
was  to  go  difpofal  of  the  profits  of  the  pofleiEon,  ergo,  dubitatur  M.  13 
•f er  the       Jac.  B.  R.  betwecn  JVirMeld  and  BelL'} 

land  with       "^  -' 


Ais  cattle,  which  being  diftralned  for  damage  feafant,  and  thereupon  a  replevin  brought,  judgment 
given  per  tot.  Cur.  for  the  plaintiff;  for  hairing  pleaded  the  licence  of  the  bailill^  St  Ihall  he  in* 
tended  a  licence  with  recorapcnoe  |  cfpeciallx  when  it  is  fiBoad  bj  «vdiA  that  he  gave  bia  licence* 
it  (hall  be  intended  to  be  made  in  due  manner.-— —Roll.  Rep.  2^8.  pi.  17.  S.  C.  and  the  opiakaef 
Coke  Ch.  J.  was  accordiogiy ;  but  Doderidge  inclined  that  the  licence  Iras  not  good. 

[4.  A  bailiff  of  a  manor  may  himielf  take,  or  may  command 
another  tb  taie  cetttU  damage  feafant  upon  the  land  %  for  he  hath 
the  care  of  all  thinj^  within  the  manor.  M.  5  Jac.  B.  between 
Tomlinfon  and  Ben/en^  per  Curiam.] 

5.  Lord  and  tenant.     The  tenant  males  a  feeffment  in  fu^  the 

kaiiiffof  the  lord  accepts  tbefervices  ef  the  feeffee^  ^^r*  nctice  of 

the  feoffment  given  to  the  lord ;  this  fliall  not  bind  the  lord. 

Quod  nota.    Br.  Acceptance,  pi.  2X.  cites  41  £.3.  29. 

Ir.  Baillie,      6.  A  bailiff  cannot  exchange  the  lard's  land\  per  Yehrerton, 

l!'c  *M     ^  which  Fenner  agreed,    Cro.  J.  178.  pi.  16.  cites  41 E.  3.  26. 

that  it,  that 

the  bailitf  canaM  change  dw  lord'a  avowty  or  ttaaa^  bat  Brooke  fays  ^ucre ;  for  bob  adjudieaiar. 

Bailiff  of  a  .  7.  In  trefpafs  k  is  a  good  plea,  that  the  bailiff  of  the  plaintiff 
j^yrThe  leafed  the  land \  for  he  has  thereof  authority,  and  is  accountable. 
Uuiaty.m,  Bs.  Trefpafs,  pL  295.  cites  2  £.  4.  4* 

nni  fobd{ 

fo  be  is  aeroontable,  and  debt  lies  thertof  by  the  lord  |  per  Choice.    Br.  Baiffic,  pL  jr.  citft  % 

£.  4.  ^.  —  Br.  Leafei,  pi.  34.  cites  S.  C.  h  S.  P.  accocdingly  by  Choke  ami  Moyk. 

Bailiff  of  a  manor  cannot  make  a  leafe,  mnkji  hj/pteiml  evnmumd  of  his  lord  |  ^ol  fitit  ooDoeCi 
fum.  Br.  Bailiff,  pi.  40.  cites  8  £.  4.  13.— Br.  LeaTest  pi.  37.  cites  S.  C.  JkS.  P.  accordinglrt 
1»ut  that  if  a  fpecial  power  is  given  him,  the  leaft  is  good.  3.  C.  cited  Axf.  Palm.  7t.  ■ 
Cro.  J .  84,  85.  pi.  8.  Aig.  S.  P.  citu  S.  C.  xtiii  13  H.  4«  i.  ■  He  nay  Aake  a  leaie  at  waUa  if 
licreferves  a  rent ;  but  if  be  referv^s  no  rent  the  ieafe  is  foid,  Aif .  and  this  diverficy  was  agreed  by 
CokcOi.  J.  and  Doderidge.   Roll.  Rep.  258,  pi.  17.  Mich.  13  jac.  B.  R.  inCafoof  Wlaktfieldv. 

Beli. Cro.  J.  177- pi.  4-  S-  C.  and  per  Cur.  he  aiay  kafo  at  wall  icfomig  itiit»  betaafe  it  ii 

for  hi*  aaftei  's  pro£  t. 

Hi 


He  muft  Mt  Aakt  /r^^  fron  year  ^T^^f  ^^  ^^*  ofually  leaTcdi  At  i/#  •«;»  t>ut  m  hit  wia/fer*t 
mmmtm    Mo*  70.  pi.  191.  per  Cur.  oUttr  Trin.  6  Elix. 
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8.  BailiiFof  a  manor  mirjr  /dy  r/ji/i  ijfuing  out  tf  the  manor^  and  S-  P-  ptr 
fhall  have  (hereof  allowance;  but  contra  where  ht  pays  the  lord's  ^^"^j^J'g 

debit  due  by  centraif  er  obltgatien;  for  this  is  out  of  his  power,  r/^. 

Br.  Baillie,  pi.  i6.  cites  4.  H.  7«  14.  per  Keble.  Pi-  C.  14. 

^  ^  /       -r    r  a.Arg-citeik 

n.C.k  S.  P.     ■  -^  ■  Ibid.  2S2,  V  S.  P.  bf  Walfh,  cUct  4  E.  6. — r-Pa!m.  ji.  Arg.  S.  C. 

S.   P.  Arg.  Cr9.  J.    17S.  pU  16.  cites    ir   H.    7.    14.   3    E,    2.    tit.    Arowry. He  may 

pay  rent!  4»i  wagetjor  imfnvtmemoftheUnd,     Br.  Trefpafs,  pi.  a83.  citct  12  H.  7.  25.  by 

^rowikc. 

■ 

9.  A  h^xVxS  mzy  fell  deer  9ut  of  the  pari.    Br.  Account,  pi.  94. 
cites  10  H.  7.  6.  per  Fineux  and  Keeble. 

10.  A  baily  has  greater  intereft  and  auibority  to  meddle,  than  Abaififlr^«« 
he  that  hath  a  cuflJy.  Arg.  Cro.  J.  S^  in  Cafe  of  Giblbn  v.  ^X"Ztll 
Searli  cites  lo  H.  7.  ai.  t  mertfer. 

Taat,  and 
^hthinft  for  th«  profit  of  hw^tfia/Ur,  although  he  doth  them  votontarilyi  at  t  E.  4. 4.  is,  yet  it  it 
intended  to  be  done  in  the  name  01  his  mailer,  and  in  debt  ihereuptm  .the  declaration  fllall  be  tfaatr 
the  mafter  let;  per  Williams  J.  Cro.  J.  177.  pi.  16.  Trin.  5  Jac.  in  Cafe  of  Gibfon  v.  Searle. 

Per  Yelvertou  J.  a  bail y  has  authority  to  meddle  with  the  landt  but  no  intereft  therein  ;  he  hat 
no  permanent  eftace*  but  ii  </r/<rm/>tf^/(r  a/ /i6r /pr^'^ //M/irrr  ;  Feoner  J.  accorded.  Cfo.  J.  178. 
pi.  16.  Trin.  (  Jac.  B.  R.  Gibfon  v.  Searle. 

11.  Trefpjifs  bv  the  Dean  and  Chapter  of  P.  againft  J.  A.  s.  C.  cited 
for  cutting  often  lead  of  ^r eat  wood^  and  twenty   load  of  under-  J?^X"f^* 
wood\    tfec  defendant  laid  that    the  plaintiffs  are  feifed  of  the  igj\!'   'r 
manor  of  H.   of  which  the  defendant  is  bailiffs  where  there  is  a  No  licence 
pari  which  has  been  inclcfed  with  pales  timiout  ofmind^  and  becaufe  ^*if^^" 
the  park  wanted paleSy  he  cut  the  great  wood  arid  made  pales  and  in-  Sjjft  tends 
cloied  it,  and  fold  the  undenvood^  and  expended  the  money  in  wages  of  ad  proficu- 
thojfe  who  paled  /A/^jri,  judgn^ent,  &c.  per  Fineux  Ch.  J.   the  ""^i^^'!*'^ 
jultification  is  good  without  foewMg  fpecialiy  ;  for  there  is  a  di*  CokeCk j! 
verfity  where  a  thing  pajfes  from  them  as  a  loafe  for  yearsy  or  *  li-  Roll.  Rep. 
cence  to  a  man  to  enter  their  land,  and  to  take  trees,  &c.  and  Vw^"k'*^* 
where  the  a^  U  done  for  thofe  of  the  corporation  \  for  in  the  one  field  v?Beil. 
cafe  it  cannot  be  without  Ipectalty,  and>  in  the  other  e  contra. 

Br.  Trefpafs,  pi.  288.  cites  12  H.  7.  25. 

« 

•  Licence  by  tythe-gathcrer  to  a  parifliioner,  to  carry  away  his  com  without  fettlngout  lus  tythet^ 
Per  Cur.  clearly,  iiach  licence  it  void.     Noy  IJ4.  Brickendcn  f.  Den  wood. 

12.  So  qX  Utter  of  attorney  to  deliver  feifin^  and  all  that  ^hich  Baiiifi^may 
gives  intereft  from  them,  but  contra  where  no  intereji  is  given^but  ^^/^i^''* 
auaSi  done  by  them  as  their fervant^  and  the  matter  of  thejuftifica-  gWeft^fin*; 
tion  is  good  ;  for  it  belongs  to  the  office  of  bailiiF  to  improve  the  per  Coke 
manor  by  his  difcretion  as  well  as  he  can,  for  'tis  fufiicient  though  f  ***  ^'  ^C*' 
anodier  maj  d<i  better.    Br.  Trefpafs,  pi.   288.  cites   la  H.  la  Mkb 

•f.  25.  4jtc.B.  R. 

'  in  the  CaJ* 

•f  Bredimaa  t.  Biomley.^— Cro.  J.  178.  pi.  16.  S.  P.  Aif.  citet  21  H.  7.  ix  H.  7.  14. 3  t.  2. 
tit.  Avowry. 

A  bailiflf  may  do  any  thitrg  to  his  mafitr^i  htnefu  ^fi  »ot  to  his  ^ejwdtce  Without  hit  afiieat ;  per 
Telvertoi^  to  which  Fennei  agreed.    Cro.  J.  17S.  pi.  i6.  Trin.  5  Jac.  B.  R. 

Q^qa  I  J.  S0 


539  bailiff. 

BaiUffmar        |0.  So  of  houfis  OT  Other  things  incident  to  it.     Bi*.  Ibid. 

jufUfythe  O  J         J  .  * 

cutting  9f  Treat  treet  to  repair  a  bomfe  or  the  coveriiif  of  it  u  \%  vrtt  bcibrt,  ^t  Mf  of  a  more  tofly  «v« 

r/eri»g.    Sr.  J^ailUe,  ph  41.  cites  S.  C. 

Br.  Baiiiie,        j^.  AndyShc  may  repair  the  pales.     Br.  Ibid. 

S.  C. If  a  baiUffcuti  down  trees  aad  repairs  an  ancient  pde,  this  is  g^s  per  Cur.  6biCie^« 

Ov.  z8.  cites  12  H.  6.  [butfecms  mifprioted  for  12  H.  7.  ] 

Br.  BaUiie,       1 5   But  cannot  make  a  new  houfe  which  has  not  been  before* 

|l.4«.  cites  Br.  Ibid. 

Br.  BaiUie,        |6.  Nor  covet  a  houfe  with  tiles  which  was  thatched  hefvre* 

t'c!—    Br.  Ibid. 

S.  p.  by 

Yelverton,  to  which  Fenaer  agreed.    Cro.  J.  17S.  cites  21  H.  7. 12  H.  7*  ^4.  3  E.  2.  titj  Avowryw 

r    540  ] 

Be  Baiiiie,       |y.  J^or  where  it  has  been  hedged  can  he  make^i^i.  Br.  Ibid. 

pi.  4!.  cites  ' 

S.  C. S.  p.  he  may  re^ir  fences,  but  it  mnftbe  in  fuch  manner  as  before ;  per  YclTciton,  «» 

which  Fcnner agreed.    Cro.  J.  178.  pi.  16.  cites  11  H.  7.  12  H.  7.  14. 3  C.  2.  tit.  Avowry. 

18.  But  a  bailiflFiTi^  fate  agiftments  to  pafture  the  land  of  his 

mailer.     Br.  Ibid,  per  Counftable. 

Baliiar  can-       jq.  And  he  TMj  feU  trees  if  there  are  great  abttndance^  and  r/- 
notgivcli-     ^'Jir         D_    AJ.x  "^  *  ' 


ce.Kr;;;;.  pair  hou/es.     Br.  Ibid. 

down  tfett; 


per  Cur.  Cro.  J.  377.  ttl.4.  Mich.  13  Jac.  B.  R.  in  Caie  of  Wiogfield  ?,  Bell.— ^-RolL  Ros. 
158.  pi.  27.  S.  C.  &  S.  P.  by  Coke  Ch.  J. 


BaiUffi  may       20.  BailifFs  ipay  receive  rents^  and  cut  underwood  and  J^ringt 
reffr/v*         ^hich  hove  not  been  cut  but  from /even  years  to  [even  years.     Br. 

Texts  or  Ota      •,  ..  t**!  >*  j  «^  j  ^ 

tenant^       ^hid.  per  F]t)wike. 

but  they 

cttuiotfccept  new  itnti  upon  change  of  tenants;  per  Hbbtrt  Ch.  J.  Hob.  T54. 

2 1 .  But  where  a  houfe  falls  he  cannot  make  a  new  one.     Br.  Ibid. 

22.  jfnd  per  Tremayfe,  he  mzj  fow  land  which  has  not  ban 
fown  before,  and  make  a  hedge  in  eujence  of  it.     Br.  Ibid. 

23.  A  bailiflFmay  takefealty^  per  Yelverton,  to  which  Fenner 
agreed.  Cro.  J.  178.  pi.  16.  cites  ai  H.  7. 12  H.  7.  14. 3  E.  2. 
tit.  Avowry. 

24.  hh%\V\Sm2ijhtflewardof  the  fame  manor  I  for  they  may 
well  ftand  both  together  j  per  Yelverton,  to  which  Fenner 
agreed.     Cro.  J.  175.  pi.  16.  cites  29  H.  8. 

Dal.  53.pl.  25.  A  bailiff  cannot  enter  for  condition  broken^  by  reafon  of  hii 
s'p^ac'- *  office,  unlefs  he  has  exprcls  command  to  do  fo;  agreed  by  all. 
c^'njiy.     D.  222.  pi.  21.  Pafch.  5  Eliz.  in  the  Cafe  qf  Aycr  v.  Orme. 

—Mo.  5Tt 

c2.  d1.  152.  Eires's  Cafe,  S.  C.  Sc  S.  P.  agreed  aceofdiagly ;  ibr  the  title  of  entry  it  a  thing  cligibfe 
m  his  mafter,  which  he  may  accept  of  or  refufe,  and  fHch  cledion  does  not  appcrtaio  to  the  office  of 
a  bailiff.— S.  C.  cited  Arg.  Palm.  71. 

KoU.  Rep.       26.  Bailiff  cannot  accept  amends  for  a  trefpafs  5  per  Cur.   Cro. 

J-  377* 


T  377.  ph  4.  Mich.  13  Jac  B.  R.  in  Cafe  of  Wingfield  v,  Bell,  *5«-  p^»7. 
cites  5  Rep,  76.  in  PDkington's  Cafe,  [Trin,  33  Eliz.  ?aevil  v.  %^^^,[^'' 

Segrave.1  Arg.  and 

Coke  Ch.  L 
and  Haoghton  faid  the  reafon  of  that  Cafe  was»  b«caufe  he  canqot  dlfcharge  the  a^ioa  attichJi 
in  hit  mafter. 

27.  Payment  by  a  bailiff  (hall  be  fufficienty^^iv,  unlefs  it  work 
a  prejudice  to  the  lord,  as  if  the  lord  has  not  been  feifed  of  his 
rent  in  60  years,  and  the  tenant  makes  one  his  bailiff  generally  of 
his  manor,  he  cannot,  without  exprefs  commandment  of  his 
mafter,  pay  this  remedylefs  rent  to  the  lord  ;  for  this  fhall  be 

Jpecial  prejudice  to  him,  the  which  a  bailiff  without  commandment 
cannot  do.  Agreed.  6  Rep.  59.  a.  Hill.  4  Jac.  C.  B,  in  Brediv 
man*s  Cafe. 

28.  Bailifrs  cznnot  enter  for  non-payment  of  rent;  per  Hobart 
Ch.  J.  Hob.  154. 

29.  He  cannot  dijirain  for  amerciament  by  command  of  the  3  Mod.  1 37- 
lord  of  the  manor,  or  otherwtfe  than  by  the  precept  ofthejleward  of  ^^fj^f  C  ^ 
the  Court  direfted  to  him  ;  per  Cur.  Carth.  75.  Mich,  i  W.  Hdjudg.^' 
&  M.  in  B.  R.  Matthews  v.  Cary.  mentforthc 

plaiatlffin 
trefpaft.        i  .Show.  61.  S.  C.  adjudged  {  and  ia  all  the  faid  books  a  difference  wai  t»kea  between 
^  jultifipatlon  in  trefpafs  and  an  avowry. 


V^eEndofthe  Third  Volume. 
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